This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


r 


IRISH    JURIST. 


VOL.  XV.  (VOL.  VIII.  NEW  SERIES.) 


OOVTAITfllTO 


EEPORTS  OP  OASES  DECIDED  m  TOE  SEVERAL  COURTS  OF  EQUITY  AND  COMKON 
LAW,  THE  LANDED  ESTATES  COURT,  COURT  OF  PROBATE,  COURT  OF 
BANKRUPTCY  &  INSOLVENCY,  AND  COURT  OF  ADMIRALTY. 


®il|  a  ligjsl, 


OP  THE  CASES  REPORTED  DURING  THE  YEARS  1862  AND  1863  IN  THE  JURIST,  AND 
m  THE  13  IB.  CHAN.  AND  13  IR.  0.  L.  RKPORTa 


%^tMn  d  \\t  Sfatates  xtMq  ia  |nlsnb. 


BY  WILLIAM  WOODLOCK,   ESQ.,  BARRISTER  AT-LiW. 


DUBLIN: 
E.    PONSONBT,    116    GRAFTON    STREET. 

1863. 


i; 


it 


TABLE  OF  OASBa 


M'fCenna  ▼  SextoQ        4.. 

...  916 

M'BiahoQ  ▼  M-Mfthon  .. 

...  118 

M^NaUj  T  Oldhmm       .^ 

.    86 

Maddea  t  liaxweU       ... 

...  269 

MuMrene,  Whaler  t    ... 

...  381 

Maswell,  Madden  t      ... 

...  869 

Meara  ▼  (yBrien 

..  124 

Middkton,  MonUomenr  t 

93,280 

Midland  Comities  &  Shannon  Jnno- 

tion  Railway  Gompanj,  Qneen  ▼  246 
Milla,  Atkinson  t         ...  92,  15ii 

MohUl,  CoUecton  of  baronj  of,  in  re  122 
Montgomery  t  Middleton  98,  230 

Moonej,  Cope  t  ..•  ••  842 

Morewood,  Gnrtiii  t       ••  ••    415 

Mootny,  M^Kenna  t    ..    .  »..  288 

Mowlds,  Eeegan  t        ...         173, 416 
Morphy  T  Lancashire  &  Yorkshin 
Railway  Company    ...  ...  414 

National  Debt,  Commisnonen  for 

Badootion  o^  M'Donald  t        ...  846 
Needham,  Shane  t       ..• .  ..«  414 

Nolan  T  Gomley  ...  ..«  258 

Nolan,  Peck  t  .^  ...  417 

0*Brien,  Meara  t         ...  —  124 

0*Hara  y  M'Kenbridge  ...  122 

(yLonghlin,  Banaatynei  ▼     .  .     «  »  124 
Oldham,  M*Nally  T         .  4.      86 

Oranmore,  Lord,  DnkeofBedfocdT  151 
Peck  T  Nolan  ...  .J.  417 

PopeTCsAtee  ...    .       ..«  898 

Potta,  Brabacon  ▼         ...         ,  rf      ^ 
Publio  Works,  Commissioners  w,'ii, 
re  Tmstecs  of  Qoeen's  College, 
Cork  ...  ...        .   ...  126 

Queen  ▼  John  Farrell   ...  ••       5 

Qiieen  t  Justices  of  Co.  Antrim  ..^    47 
Queen  ▼  Midland  Counties  &  Shan- 
non Junction  Railway  Company   246 
Qneen  y  Mayor  of  Belfitft  ...    27 

Queen  y  Rea  ...    ,        ,^  882 

Queen  y  Rynd  ...  ..    2012 

Redmond,  Wexford  Harbour  Com- 
missioners T  ..  .«•  158 
Rea,  Queen  y               ...  ...  202 

Re^jna  y  Bodldn  ...  ...  840 

Regina  y  Ueatelty        ...  ...  124 

Rs^na  y  Ryan  ••«  ...  840 

ReUly,  inre 842 

ReiUy  and  oiheri,  Rowley  ▼        ...    69 
Robinson,  Alexander  y  ...  414 

Rock,  MK}ord  y  ...  ...  124 

Rowley  y  Reilly  and  otheit         ...    69 
Ryan.  Regina  y  ..   840 

Rynd,  Queen  y  ...  .«•  203 

Sayage,  Shallow  y        ...  ..^  26$ 

Scott,  Bennett  y  ...         906;  894 

Scoyell  y  Gardiner        .  ...  861 

Sexton,  M^Kenna  y       ...  216 

Shallow  y  Sayage         ...  •  •  268 

Shane  y  Needham         ••  ••.  414 


Shaw,  James,  in  re  presentment  to   120 

Silo  y  Langeri               ...  •••  896 

Slator,  KeUyy              ..  ...    92 

Slater  y  Slator              ...  182, 268 

Stirling^  Hayes  y          ...  ...  806 

Ti^lor  y  Clarke           ...  ...    85 

Thompson,  Hallona  and  wift  t  ..  389 
Tipperary,  Snryqror  oC  in  re  pre- 

sentment  for  Mlaiy  of  ...  191 

Tnmt  y  Irwin               ...  •••  809 

Walker,  Cnllinaa  t       .••  ...    98 

Walklngton  y  Greer     ..•  •«•  989 

Walsh,  Car^y  ...  86 
Wattrford  and  Umeripk  Baflvvgrt 

Fosberryy  .  ..•66 
Wexford  Harbour  Comatekmen  v 

Redmond   ...           .«•  ...  158 

Whaiey  y  Masserene    ..•  ...  281 

Wheeler,  Lawler  y    ,  •••  •••  897 

Wilson  y  Brags            ...  ...  256 

Withei%  Cwnninghwn  y  ..«  892 

Adams  yQmnn            •••  •••    53 

Aicey,  in  the  goods  of  ...  118 

Andrews,  Crossby  y      ...  ...  186 

Barber,  Redmond  y      ...  •••  812 

Berry  yBeny              ...  ...  217 

BWley,  Flood  y          •••  ...  114 

Bradley  y  ReiUy          ..  ..    185 

Burke,.  Daly  and  wife  y  ...    78 

Casey,  Maloney  y         ...  184, 156 
Chautauyillard,  Countesse  de,  goods 

of               ...            .*•  •••  197 

Connor  y  MH^ettigaa   ...  •••  888 

Daly  and  wife  y  Burke  ••     78 

Davidson  y  Woods  and  ink  •••    40 

Deylin  y  McCarthy       . .  ..  159 

Finn  y  Gorman             ...  217, 814 

Fleming,  m  the  goods  of  •••    89 

Flinn,Rorkey             ...  ..    814 

Flood  yBradl^           ...  •••  114 

FoEster  y  Mnruiy         ...  •  •  185 

Gamble  y  Robinsoh      —  ...  878 

Gamble  y  Williami       •«•  .«.  159 

Giyens,  goods  of           •••  ..•  197 

Gorman,  Fhin  y            ...  217, 814 

Gumley  y  Gumley        ...  198, 888 

HQlmes;  in  tiie  goods  of  ...  159 

Inoe,  Robinson  y           •••  ~.    52 

K^y*KeIly...             •  ...  187 
lincUey,  John,  in  the  goods  of    ...  217 

McCarthy,  Deylin  y      ..»  ...  159 

MK3ettigan,  Connor  y  ...  888 

WBxojf  Thomas^  in  re  ...  818 

Maloney  y  Cusey          ...  184, 156 

Murphy,  Forster  y        •••  ...  185 

Nugent  y  Nugent         ...  ••*    52 

;,  in  the  goods  of    •  •  •••  184 

Adams  y          »•  •••    52 


Redmond  y  Barber 

...  812 

Reilly,  Bradley  y 

...   135 

Robinson,  Gamble  y     ... 

...  873 

Robinson  y  Inoe 

...     62 

Rocke  y  FUnn 

...  814 

Russell  y  Russell 

40,  198 

Skianeb  Charies,  goods  of 

...814 

Stephens,  Wade  y 
SnlHyBO,  goods  of 
Tenian  y  Teman 

...  153 
...  813 

51,185 

Wade  y  Stephene 

..  136 

...  158 

Wmiamsb  Gamble  y      ... 

...  169 

Woods  and  wift,DayidiOBT 

.    40 

Xnikk  Cfttfei  CoQif. 

Qylea,  Hennr,  eiUte  of  ...  315 

Greene,  WilUam,  hi  re  .:.  •..  848 

M'DowenyM'DoweU  .  .  317 

Masiiy,  in  re  estate  of  ...  ...  374 

Piers,  R.  K.,  in  re         ...  ...     76 

Rorke,  John,  in  re  eetato  of  ...    53 

Tlbeaiid^  Oliyer,  estate  of  ...  339 

mwahxttfttf* 

BofOike,  ^iniliam,  in  re  ...  199 

Digiin  and  Hird,  In  re  ...  •*.  188 

Dowd  y  O'Brien           ...  ..  140 

Hall,  Alexander,  In  re  ...  956,856 

HeuMesy,  Patrick,  m  re  ...  189 

Lyater,  Cfaailea,inM  .••  •••  176 

M<Girthy,  Qiarlsa,  in  re  ...  187 

McCarthy  &  Co,  inn  ...  178 

M'Sny,  Thomas,  In  rs  ...  218 

M*Kean,inre              .••  ...    16 

O'Brien,  Dowdy  140 

0*Btien,  Patrick,  in  re  ...  ••  217 

Robertson,  Arthur  M.,  in  re  ...  418 

Soott,  in  f    ...           ...  •••  160 

Shaw,  William,  hi  re    ...  ••    96 

Vmson,G.,bre            •  ...    57 


Arbutus,  the 

Duna,  the      •  ..• 

Fortnna,  the 

Nimroud,  the  ••• 

Patriottc^  the 

Semaphore,  the  ••• 

Stenhonse,  Mazy,  tha    . 


... 
... 


378 

400 
399 

99 
317 
819 

58 


Consiitoxlxl  Cinst« 
Dowdall  y  Hewitt        ...  ...  853 

Londonderryv  Cathedial  Gbnroh  0^ 
innihePewBof      ...  •••  115 


Smyly  and  others,  in  re 


...  876 


Ileprts  joff  €uts 


DBGIDSO  DC  ALL 


THE  COURTS  OF  EQUITY  AND  COMMON  LAW  IN  IRELAND,  AND 

IN  THE  HOUSE  OF  LORDS. 


Court  of  SIppeal  in  tf]^ancrrs« 

CRipoittd  by  Edmund  T.  Bewltj,  Ei^.,  BHRlit««t.Uw.] 

[Before  the  Lord  Chancellor,  the  Lord  Justice 
OP  Appeal,  and  Mr.  Justice  O^Brien.] 

Shaw  v.  Tobbitt. 

An  executor  having  paid  a  large  excess  of  legacy 
duty  out  of  the  assets  of  the  testator^  in  consequence 
of  an  erroneous^  but  bona  fide  representation  made 
by  him  to  the  Government  official — Held,  (dissenti- 
ente  O^Brien,  J.,)  that  on  refunding  the  money  so 
overpaid  to  the  person  entidcd  to  it,  he  was  pro- 
perly  charged  with  interest  also. 
And  Held  (per  cariam)  that  in  a  suit  against  the  ex- 
ecutor for  an  account^  the  question  of  his  liability 
to  pay  UUa  interest  could  be  discussed  and  deter- 
mined on  further  directions, 
• 
This  was  an  appeal  from  a  portion  of  a  decree  of  the 
Lord  Chancellor,  made  niiJer  the  following  circam- 
stances: — William    Alexander    Shaw    havin;;  daly 
made  his  will,  dated   Angnst   17,  1829,  thereby  de- 
vised certain  real  estate  to  the  nse  of  William  Shaw 
daring  his  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male,  and  in  default  of  such  issue,  to  the 
use  of  William  John  Alexander  doring  his  life,  with  re- 
mainder to  his  first  and  other  sons  in  tail  male,  with 
remainder  over  in  default  of  such  issue.     He  further 
bequeathed  the  residue  of  his  pereonal  estate,  after 
the  payment  of  his  debts  funeral  expenses,  and  lega- 
cies, to   James  Turbitt   and    Edward    Becre,    upon 
trnst,  to  invest  the  same  in  the  purchase  of  real  es- 
tate, and  directed  that,  upon  this  investment  being 
made,  the  trustees  should  stand  seised  of  the  real 
estate  so  to  be  purchased  to  the  like  nscs  as  were 
declared  of  the  real  estate  devised  as  before- mentioned, 
and  in  the  meantime  to  lay  out  the  residuary  per- 
soial  estate  in  the  Goverument  Knnds,  or  other  good 
securities,  at  interest,  and  to  pay  the  interest  to  the 
person  who  should  for  the  time  being  be  entitled  fo  the 
rents  and  profits  of  the  lands  thereby  directed  to  be 
purchased ;  and  the  testator  appointed  James  Turbitr, 


William  John  Alexander,  and  Robert  Turbitt,  his 
executors.  On  the  22nd  of  October,  1829,  the  tes- 
tator died,  and  on  the  29th  of  November  following 
the  will  was  proved  by  the  executors.  The  debts,' fu- 
neral expenses,  and  legacies  having  been  paid,  the 
clear  residue  of  the  personal  estate  was  ascertained, 
and,  on  'the  18th  of  Febmary,  1830,  the  osnal  ac- 
connt  was  passed  at  the  Stamp  Office,- and  was  signed 
by  James  Turbitt  alone.  James  Turbitt  and  Jamea 
Eieere  having  accepted  the  office  of  trnstees  of  th^ 
will,  received  the  residuary  personal  estate  of  the 
testator,  and  from  time  to  time  invested  the  principal 
part  of  it  in  the  purchase  of  real  estate,  in  conformity 
with  their  duty  as  trustees.  William  Shaw,  who  was 
an  illegitimate  son  of  the  testator,  and  the  first  tenant 
for  life  under  the  will,  died  without  issue  in  1 846,  and 
thereupon  William  John  Alexander,  the  second  tenant 
for  life  under  the  will,  antecedent  to  the  receipt  of  the 
rents  and  profits  of  the  real  estate  devised  by  the  tes- 
tator, and  purchased  by  the  trustees.  .  William  J« 
Alexander  died  in  the  year  1 856,  and  was  succeeded 
in  the  possession  of  the  estates  by  William  Alexander 
Shaw^,  the  next  tenant  for  life,  and  one  of  the  re- 
spondents in  this  appeal.  The  other  respondent, 
Willia  n  F.  A.  Shaw,  was  his  son,  and,  as  such,  the  first 
tenant  iu  tail  of  the  estates.  About  the  18th  of 
August,  1858,  James  Turbitt  and  Edward  Beere  be- 
ing desirous  of  retiring  from  the  office  of  trustee,  filed 
an  affidavit  nader  the  provisions  of  the  Trustee  Re- 
lief Act,  and  transferred  into  the  Court  of  Chancery 
to  the  credit  of  a  certain  matter,  the  sum  of  £359 
i2s.  8d.  Bank  of  Ireland  Stock,  and  the  sum  of  £466 
12s.  dd.  Government  New  Three  per  Cent.  Stock, 
and  lodged  in  the  Bank  of  Ireland  to  the  same  credit 
the  sum  of  £1 1 1  12s.  2d.  cash,  being  the  income  re- 
ceived from  these  sums  of  stock  in  the  interval  be- 
tween the  death  of  William  J.  Alexander  and  the 
lodgment,  supposing  that  these  sums  of  stock  and 
cssh  were  the  only  residue  of  the  personal  estate  of 
the  testator  subject  to  the  truats  for  investment*. ' 
These  proceedings  under  tlie  Trustee  Relief  Act  were 
equivalent  to  a  resignation  of  their  office  as  trnstees. 
Some  time  after  William  Alexander  Shaw  succeeded 
to  the  estates,  it  was  asoortaincd  that,  in  consequence 
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of  a  mistake  on  the  part  of  James  Tarbitt,  as  one 
of  the  execotore,  a  large  aom  had  been  paid  for  le- 
fiox  dilj  abof  e  the  amoiut  legaUj  and  properly 
ehargeaUe  against  the  assets  of  the  testator.  Oo  the 
25tll  of  Aognst,  1B60,  a  petition  was  presented  to 
the  Loid  Ohaneellorhj  William  A.  Shaw  and  William 
F.  A.  Shaw,  wbieh,  after  reciting  the  facto  already 
noticed,  prayed,  amongst  other  things,  that  new  tms- 
tees  might  be  appointed  of  the  will  of  the  testator, 
WOfiam  A.  Shaw,  in  the  room  of  James  Torbitt  and 
Edward  Beere,  and  that  it  might  be  refenned  to  ooe 
of  the  masters  io  ordinary  to  appoint  proper  persons 
for  the  purpose,  and  that  the  trust  premises  might  be 
Tested  in  such  new  trustees  apon  the  tmsto  contained 
in  the  te£tator*s  will,  and  that  all  proper  inquiries  and 
accounts  might  be  directed  and  taken,  and  James 
Turbitt  and.  Edward  Beere  were  named  as  respon> 
den(f;  On  the  3rd  of  November,  I860,  James  Tnr*> 
bitt  and  Edward  Bi*ere  filed  their  affidavlu  in  answer 
to  the  cause  petition,  admitting  the  main  facto  stated 
in  the  petition,  and  ackoowledging  that  James  Turbitt 
had  made  a  mistake  in  preparing  the  residuary  ac- 
count, and  in,  Paying  a  large  sum  of  money  in  excess 
of  the  legacy  dnty  properly  payable;  but  it  was  stated 
he  had  done  80,  acting  under  the  advice  of  the  confi- 
dential legal  adviser  of  the  testator,  who  was  in  com- 
municatiou  with  the  Government  officers  appointed  to 
collect  the  legacy  dnty.  It  was  fnrther  alleged  that 
James  Tatbitt  had  received  instructions  from  the 
Legacy  Dnty  Office  as  to  the  amount  of  duty  to  be 
paid,  and  that  accordingly,  acting  bona  fide,  and  in 
obedience  to  the  directions  given  him,  he  had  paid 
out  of  the  personal  estate  of  the  testator  the  sum  of 
£2,770,  being  doty  at  the  rate  of  5  per  cent  on  the 
full  amount  of  the  residue  as  then  ascertained,  and  it 
was  submitted  that  although  an  excess  might  have  been 
paid,  yet  that  these  payments  were  made  aocordiug  to 
the  requirements  of  the  Government  officers.  The  affi* 
davit  further  stated  that  an  offer  had  been  mA<le  by 
the  Government  to  refnnd  the  duty  so  paid,  sfter  de- 
dnctinsc  the  proper  amount  payable  by  the  first  and 
second  tensnto  for  life  under  the  will.  The  matter 
of  the  cause  petition  came  on  to  be  heard  before  the 
Lord  Chancellor,  on  the  16th  of  November,  1860, 
when  his  Lordship  ordered  that  it  should  he  referred 
to  Master  Litton  to  appoint  new  trustees  of  the  will  in 
the  r>om  of  James  Turbitt  and  Edward  Beere,  and  it 
was  fnrther  ordered  that  the  Nf  aster  should  inquire  into« 
and  report  the  nature  and  amount  of  the  trust  property 
and  premises  comprised  In  the  will,  and  the  manner  in 
which  it  was  invested,  and  bis  Lordship  reserved  the 
consideration  of  all  fnrther  directions,  and  the  ques- 
tio!i  of  the  costs,  until  the  Master  should  have  made 
his  report.  By  a  report  dated  the  22nd  of  May, 
1862,  Master  Litton  found,  amongst  other  things, 
that  in  consequence  of  an  eiTor  in  the  residuary  ac- 
co'tut  returned  to  the  Stamp  Office,  James  Turbitt 
had  paid  a  large  sum  for  legacy  dnty  in  excess  of  the 
Slim  chargeable  against  the  assets  of  the  testator,  and 
that  the  tr'stees  were  chargeable  with  the  excess  so 
^  made,  of  which  Jg2,289  18$.  lOd.  had  been  refunded 
to  them  by  the  Grown.  No  exception  was  taken  to 
this  report,  and  on  the  10th  of  June,  1862,  the  mat- 
ter of  the  cause  petition  came  on  to  be  heard  before 
the  Lord  Chancellor,  on  report  nnexcepted  to  and 


merits,  and  by  a  decretal  order  of  that  date  it  was 
ordered  that  the  report  ahould  stand  eonfirmed.  And 
that  Godfirey  E.  Alexander  and  John  T.  Madden 
were  thereby  appointed  trastees,  in  the  plaos  of  Jnmas 
Tnrbitt  and  Edward  Been,  and  that  the  lands  and 
bereditamento  ahould  vest  in  Godfrey  &  Alexandor 
and  John  T.  Madden,  upon  the  uses  and  trasts  de- 
clared by  the  will,  or  snch  of  them  aa  were  then  capable 
of  taking  eflbct.  And  the  decretal  order  eontinaed  la 
the  IbHowSng  lermt— '« And  his  Lordship  doth  da- 
clars  thst  the  said  respondent,  James  Turtiitt,  is 
chargeable  with  the  sum  of  i  2,770,  being  tiie  amonnt 
paid  by  him  for  legacy  duty  on  residuaiy  peraomal 
estate  of  the  tesUtor,  in  excess  of  the  amount  legally 
and  property  payable  for  such  legacy  duty,  together 
with  hterest  on  said  anm  of  X2,770,  at  the  rate  of  4 
per  cent,  per  annum,  from  the  14th  day  of  May, 
1856."  An  appeal  was  now  brought  from  that  por- 
tion of  thia  decree,  whereby  it  was  ordered  thml 
James  Turbitt  should  pay  interest  at  4  per  cent,  on 
the  money  erroneously  paid  away  for  legacy  duty. 

The  SdicUor-GenercU  (with  him  A»  Hendereon) 
for  the  appellant. — ^I'here  are  two  pointo  to  be  dealt 
with  in  the  presort  case.     In  the  first  place  Turbitt 
was  not  chsrgeable  with  interest,  and  in  the  next 
place,  even  if  he  were,  the  court  had  no  power  to 
make  such  an  order  on  further  directions.     Turbitt 
paid  away  the  money  under  the  advice  of  the  coufi* 
dential  agent  of  the  testator,  and  the  present,  there- 
fore, is  a  case  of  bona  fide  payment  from  a  mere 
roinake.     There  was  no  improper  retention  of  money 
in  his  hands,  and  in  order  to  charge  an  executor  or 
trustee,  it  must  have  been  proved  that  the  money  re- 
mained actually  in  his  hands.     Bntere  ▼.  Fembertam 
(12  Ve^ey,  3^6,)  is  a  strpnger  case  than  this.  There 
it  was  held  that  an  executor  who  has  brought  in  his 
account,  fairly  making  a  claim  that  appears  to  him  be 
just,  will  not  be  chargeable  wi«b  interest,  as  on   a 
balance  improperly  retained,  even  though  the  money 
may  have  been  actually  in  his  own  hands.     In  that 
case  it  was  a  claim  of  his  own — here  it  is  a  claim  of 
the  Crown.    The  court  had  all  the  information  at  the 
first  hearing  that  it  had  at  the  second,  but  at  the  first  a 
reference  was  made  to  the  Master  merely  to  take  aa 
account,  and  to  appoint  new  trustees,  and  the  court 
did  not  then  charge  Tnrbitt  with  the  interest.     No 
inquiry  was  asked  for  wilful  default  on  the  first  hear- 
ing, and  Janea  v.  Mortxdl  (2  Sim.,  N.S.,  241)  de- 
cides that  the  court  cannot  make  any  decree  for  wil- 
ful default  on  fnrther  directions.    In  the  same  case  the 
Vice  Chancellor  observes  at  p.  252,  that  in  order  to 
give  a  claim  for  interest,  "  there  must  be  a  clear  case 
of  improper  retention  of  balances  to  a  considerable 
and  substantial  amount.^'      In  SaUmarah  v.  Barrett 
(8  Jur.,  N.S.,  467),  two-thirds  of  the  trust  funds 
were  paid  to  two  of  the  execntors  under  a  bonafiU 
mistoke  as  to  their  rights,  considering  them  as  resi- 
duaiy legatees,  and  the  Master  of  the  Rolls,  Sir  J. 
Romilly,  considered  that,  under  such  circumsuoces^ 
on  executor  was  not  properly  liable  for  iuterest — 
Edgar  v.  Reynolda  (4  Drewry,  269). 

Brewster^  Q,C.^  (with  him  Warren^  Q.C.,  and 

Dawes,)  for  the  respondents.— The  first  indisputable 

'  fact  is,  that  Turbitt  had  the  money  in  his  hands.  This 

is  not  a  case  of  wilful  default  which,  strictly  spesking. 
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is  equivalept  to  want  of  excition  id  bringing  in  the 
assets ;  bat  tboogh  Tarbitt  was  not  goiltj  of  wilful 
default  in  its  legal  sense,  he  was  so  in  its  ordinary 
and  popular  meaning.     He  made  an  improper  paj- 
nicnt  from  the  absence  of  proper  care  and  inyestiga* 
tiou.     If  an  executor  paid  £2,000  to  A.  B.  as  being 
a  creditor  of  G.  D.,  and  be  shoold  turn  ont  not  to  be 
a  creditor,  I  apprehend  the  executor's  liabilitj  to  pay 
interest  on  refunding  the  money  could  be  almost  nn- 
qnestioned.— ^ooc2ftea(^  y.  Marriott  (1  C.  P.  Cooper, 
62)..   Moreover,  it  is  an  established  principle  that 
interest  can  be  charged  on  further  directions,  even 
thongb  it  be  not  prayed  for  in  the  bill — HofUngs- 
worth  V.  Shakeahaft  ( 1 4  Beav.  492).     [Lord  Justice 
of  AppeaL — It  is  always  premature  to  pay  for  inte- 
rest nntil  the  facts  are  known.]     Even  though  the 
representation  made  by  him  to  the  Crown  was  due 
to  the  advice  of  others,  it  is  settled  that  bad  advice 
will  not  excuse  a  trustee.    The  first  take  nnder  the 
will  was  illegitimate,  and  the  second  legitimate;  but 
he  appears  to  have  made  a  totally  erroneous  return, 
nor  does  he  state  in  his  answer  how  he  was  misled 
[Lord  Chancellor. — In  fact  he  induced  the  Grown  to 
ask  him  for  money.]     I  allow  that  the  case  would 
have  been  quite  different  if  he  had  made  the  right 
return,  and  the  Crown  had  charged  the  duty  wrong- 
fully.   This  is  JL  disposition  of  money  for  a  wrongful 
purpose,  and  if  even  an  executor  spends  too  much  on 
funeral  expenses,  no  matter  how  good  his  intentions 
may  be,  he  will  be  compelled  to  refund  the  money 
with  interest      [O^Brien,  J, — ^Is  there  any  case 
where  interest  was  charged  on  a  payment  made  bona 
Jidef]     In  Turner  v.  Maule  (3  De  G.  &  Sm.  497), 
and  in  The  Attorney- General  v.   KohUr  (8  Jur., 
N.S.y  467),  a  number  of  general  principles  are  hiid 
dowa,  making  out  the  duties  and  liabilities  of  execa- 
tors  ond  administrators.        ^ 
^  Warrenj  C2.C.,  for  the  same  parties.— There  is.  a 
distinction  between  negligence  and  wilful  defaolt.— 
Smith  V.  Chambers  (2  Phil.,  221).     In  SaUmareh  v. 
Barrett  there  was  no  fault,  nothing  bnt  pure  igno- 
rance; but  here  there  must  have  b^n  an  actual  mis- 
representation of  facts.     Unless  the  court  acts  on  the 
decision  of  the  House  of  Lords  in  The  Attomey-Oe^ 
neral  v.  Kohler^  the  law  will  be  unsettled.    [O^Brien^ 
J.^lvL  tliat  case  Reynolds  wonid  not  have  been  lia^ 
ble  for  either  principal  or  interest  if  he  had  not  ad- 
mitted his  liability.    The  interest  was  charged  also 
during  the  time  that  Matford  was  in  office,  and  thus 
it  woald  appear  that  it  was  substantially  the  Crown 
that  was  held  liable.]     [The  Lord  Chancelior.—Th^ 
principles  are  plainly  directed  to  au  ordinary  adminis- 
tration.] 

ffenderson  in  reply. — When  the  case  is  mado  by 
the  petition,  and  answering  affidavit,  and  no  directions 
as  to  interest  are  given  at  the  first  hearing,  the  qoes- 
tion  should  not  be  riused  on  further  directions. — 
Green  v.  BadUy  (7  Beav.  274).  Turner  v.  Maule 
and  The  Attorney- General  y.  Kohler,  are  virtuiilly  the 
same,  both  in  facts  and  in  principles.  They  are  both 
treasury  cases,  and  unless  Reynolds,  in  the  latter  case, 
had,  by  arrangement  with  the  Crown,  consented  to  be 
held  liable,  he  could  not  have  bean  in.  any  way  consi- 
dered responsible.  [Lord  Chancellor, — The  jiidg- 
moDts  say  nothing  about  the  rights  and  liabilities  of 


the  Crown.]  Reynolds  seems  to  be  regarded  not  as 
an  administrator,  but  as  the  solicitor  of  the  treasury. 
The  general  observations  in  the  judgments  must  be 
taken  in  reference  Co  the  sul^ect  matter,  and  HUl  v, 
Evans  (8  Jur.,  N.S.,  528),  shews  that  everything 
said  by  a  liord  in  advising  the  House  of  Lords,  fs  noit 
to  be  taken  as  part  of  the  decision  of  the  Home. 

The  Lord  Chancellor — I  still  retain  the  opisioi 
which  upon  the  authorities  I  held  before.  The  ques- 
tions raised  in  the  present  case  are  two:  first,  whether 
it  was  too  late  on  fhrther  directions  to  make  this 
charge  against  the  appellant;  and  secondly,  his  liabi- 
lity to  be  charged  with  interest  at  all.  Here  is  a 
large  sum  of  money  either  actually  or  constmotively 
in  his  hands,  and  for  which  he  is  called  on  to  account; 
and  in  determining  questions  of  interest  on  balances 
the  ordinary  conrse  undoubtedly  is,  to  do  so  on  the 
second  hearing  when  the  account  itself  came  befof<6 
the  court.  It  would  be  inconvenient  and  a  cause  of 
great  confusion  if  the  court  entered  on  the  considera- 
tion of  snob  questions  at  the  first  hearing;  and  al- 
though, perhaps,  in  the  present  case  the  question 
might  have  been  decided  on  the  materials  present  on 
the  first  occasion,  still  there  was  no  sufficient  reason 
why  the  general  principle  of  discnssiug  suoh  matters 
at  the  second  hearing  should  be  departed  from.  That 
being  so,  we  now  come  to  the  question  of  the  interest. 
And  here  in  the  first  place  we  must  observe  that  in 
the  present  case  the  executors  are  called  on  to  invest 
the  money  resulting  from  the  personal  estate  of  the 
testator.  Thus  by  this  special  direction,  and  by  a 
trust  cast  upon  him  by  the  will  itself,  the  money  came 
mto  the  hands  of  Turbitt.  It  was  erroneously  and 
improperly  paid  out  by  him;  for  whether  it  was  done 
bond  fide  or  not,  it  is  admitted  that  it  was  improperly 
disbnned.  What  account  does  he  give  of  this  trans* 
action?  Simply  none.  He  says  literally  and  tmly 
nothing.  He  appears  to  have  been  actually  in  part- 
nership with  the  testator;  and  even  if  he  did  not 
know  the  relationship  subsisting  between  the  testator 
and  the  devisees  under  the  will,  which  is  improbable  i 
he  might  easily,  with  reasonable  diligence,  have  in- 
quired and  ascertained  it  He  then  appears  to  have 
made  a  representation  himself  to  the  Crown,  by  rea* 
sou  of  which  a  Urge  excess  of  legacy  duty  was  de- 
manded and  paid.  This  goes  beyond  a  mora  mistake, 
and  in  that  respect  differs  nuterially  from  the  case  of 
SaUmarsh  v.  Barrett.  There  the  mistake  aroae  from 
the  construction  of  a  rather  obscure  will,  which  re- 
quired two  courts  to  decide  it  finally;  but  here  there 
is  a  voluntary  and  wilful  error,  of  which  the  appellant 
gives  us  no  satisfactory  information.  Thus,  as  it  were, 
on  principles  independent  and  irrespective  of  the  caso 
of  The  Attorney 'General  v.  Kdhler,  in  the  House  of 
Lords,  I  find  that  Turbitt  would  be  justly  considered 
liable  to  pay  interest;  and  having  regard  now  to  the 
principle  case  of  the  House  of  Loi-ds,  and  to  the  prin- 
ciple laid  down  there  in  the  judgment  of  the  Lords, 
the  decblon  I  had  already  arrived  at  is  considerably 
strengthened.  That  was,  perhaps,  in  some  respects 
an  extraordinary  case;  but  it  seems,  however,  to  have 
been  determined  on  tJic  abstract  responsibilities  of 
administrators. 

LoBO  Justice  of  Appeal. — I  entirely  concur  with 
the  view  of  the  case  talccn  by  the  L^d  Chancellor,  • 
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Here  was  an  express  tmst  to  invest  the  personal 
estate,  a  large  portion  of  which,  bj  the  appellant's 
condncti  has  been  rendered  nnprodactive.  It  was 
clearlj  the  dnty  of  the  executors  to  give  the  requisite 
information  to  the  Crown ;  and  if  this  be  given  with- 
OQt  doe  consideration  or  circnmspection,  it  appears  to 
me  qnite  plain  that  a  liability  to  pay  the  interest  is 
incurred. 

O'Brien,  J. — On  the  first  question  I  entirely  con- 
enr  with  the  Lord  Chancellor  and  the  Lord  Justice  of 
Appeal — namely,  as  to  the  point  of  form ;  but  with 
res.)ect  to  the  second  I  confess  I  should  feel  some  dif- 
ficulty in  arriving  at  the  same  conclusion  as  they  have 
without  a  careful  consideration  of  the  authorities. 
My  present  impression  is,  that  the  appellant  was  not 
liable  to  pay  interest..  I  asked  the  learned  counsel 
for  some  case  preceding  that  in  the  House  of  Lords, 
in  which  an  executor  had  been  held  liable  for  interent 
on  moneys  paid  over  hondfide^  as,  forinstance^  when 
assets  retained  were  invested  in  trade,  but  no  sncb 
cases  havt3  been  cited,  because  I  believe  no  such  cases 
ird  to  be  found  in  the  reports.  Talcin<;  into  conside- 
ration then  the  case  of  Saltmarsh  v.  Barrett,  I  agree 
with  the  general  principles  laid  down  there  by  Sir  J. 
Romilly,  who  in  the  course  of  his  judgment  observed 
that  ^'  every  retainer  of  money  not  required  for  the 
purposes  of  the  estate  was  an  improper  rctaiuer,  but 
there  were  degrees  of  impropriety.  .  .  .  Although 
if  a  trustee  or  executor,  acting  bond  Jide^  paid  a  sum 
of  money  to  a  wrong  person,  the  court  would  deci*ee 
him  to  make  good  the  fund,  yet  it  would  not  maku 
him  restore  it  with  £4  per  cent,  interest.  The  dis- 
tinction was  between  the  two  classes  of  case?,  where 
money  was  retained  in  the  hands  of  an  executor,  when 
he  was  chargeable  with  interest  at  £4  per  cent.,  and 
where  money  i^as  paid  away  andcr  a  bona  fidi  mis- 
take as  to  the  legal  rights  of  the  persons  interested 
when  he  could  not  be  charged  with  interest."  I  can* 
not  see  how  the  decision  in  The  Attorney- General  v. 
KohUr  affects  the  facts  of  the  present  case.  The 
House  of  Lords  dealt  with  the  question  as  if  the  per- 
son in  possession  was  liable,  or  as  if  the  Crown  was 
in  reality  the  party  to  be  held  responsible.  That 
being  so,  I  think  that  it  would  be  difficult  to  dednce 
flrom  it  any  fixed  general  principles;  and  it  appears 
to  me  that  thi  statements  made  in  it  must  be  taken 
in  reference  to  the  very  peculiar  circnmstances  of  the 
case. 

Decree  below  affirmed  toUliout  eosta. 


StoIIs  Court 

'     CS«P<tad  bj  Aithur  Houitoa,  Eiq.,  BuTlft«r.«t.Iftw.3 

Crawford  v.  Pilsok. — Nov.  18,  1862. 

PraiOice—Coaa-^Affidavit^Eighth  (?.  0.  of  May, 
)857. 

H  here  an  affidavit  violates  the  eighth  order  of  May, 
1857,  directing  that  the  facte  deposed  to  as  being 
within  the  deponents  own  knowledge  are  to  be  die- 
tinguished  from  those  believed  by  reason  of  infer- 

.    motion  derived  Jrom  other  sources:  Semble — That 


the  costs  of  such  portions  only  as  are  not  in 
confonhity  with  that  order  are  to  be  disallowed  am 
taxation, 

I  This  was  an  application  for  an  order  directing  Master 
O'Dwyer  to  review  his  taxation  of  the  costs  in  this 
case.  The  respondent  had  filed  an  answering  affidavit, 
,  containing  forty-three  paragraphs,  of  which  two  vio- 
lated the  eighth  order  of  May,  1857,  which  is  in  the 
following  terms:  '*All  affidavits  ...  are  to 
I  state  distinctly  what  facts  or  circnmstances  deposed 
to  are  within  the  deponent's  own  knowledge,  and  his 
means  of  knowledge,  and  what  facts  or  circnmstances 
deposed  to  are  known  to  or  believed  by  him  by  reason 
of  information  derived  from  other  sources  than  his 
own  knowleilge,  and  what  such  sources  are;  and  the 
costs  of  affidavits  not  in  conformity  herewith  are  to 
be  disallowed  on  taxation,  unless  the  court  or  Master, 
as  the  case  may  be,  shall  otherwise  direct,**  Master 
O'Dwyer  decided  that  the  costs  of  the  entire  affidavit 
should  be  disallowed.  Certificates  from  the  other 
two  taxing  masters  of  the  court  were  produced  uis- 
approving  of  Master  O'Dwyer's  ruling.  On  the  same 
day  as  Master  O'Dwyer  decided  the  construction  of 
the  clause  of  the  order  relating  to  costs,  one  of  them. 
Master  Reilly,  had  decided  the  case  of  iS^reod  v.  JVbr 
on  an  opposite  principle.  With  this  exception,  there 
had  been  no  decision  on  the  point,  and  no  practice 
had  grown  up  by  which  it  could  be  governed. 

Shaw  contended  that,  according  to  the  analogy 
presented  by  the  following  cases,  via.,  Dryden  ▼. 
Frost  (8  Simon,  380);  In  Re  Kemaghan  (5  Ir.  Jar. 
N.S.,  51);  Eaig  v.  Ousey  (3  Eng.  Jur.,  N.S.,  634), 
the  general  words  should  receive  modification.  In  a 
former  case,  the  Court  of  Exchequer  were  of  opinion 
that  if  there  were  one  or  two  items  of  an  attorney's 
bill  of  costs  objectionable,  the  entire  should  be  re- 
jected. But  Lord  Campbell  held  otherwise,  in  the 
case  of  Baig  v.  Ousey.  The  trne  meaniog  of  the 
order  can  be  gathered  from  this  fact.  It  was  copied 
from  the  third  and  fourth  rules  of  the  eighteenth 
English  general  order  of  I860.  These  rules  have 
now  been  abrogated,  and  in  their  place  the  23rd  rule 
of  the  fifth  order  of  the  Feb.,  1861,  has  been  substi- 
tuted, to  the  efiect  that  the  costs  of  such  portions 
only  as  are  not  in  conformity  with  the  mle  shall  be 
disallowed. 

F,  Walsh,  Q.C.J  and  Dowse,  contra,  contended 
that  the  very  fact  of  such  a  rule  being  repealed  showed 
that  the  construction  put  upon  it  by  Master  O'Dwyer 
was  that  adopted  in  England,  for  else  where  was  the 
hardship  of  the  mle?  Further,  the  rule  was  mani- 
festly penal,  the  object  being  to  prevent  the  confasion 
of  the  two  sources  of  information  in  those  paragraphs 
containing  the  essential  points  in  the  case. 

The  Master  of  tbe  Rolls. — It  appears  that  the 
original  petition  in  this  case  was  dismissed  for  want 
of  prosecution.  That  petition,  thus  admittedly  un- 
founded, necessitated  the  filing  of  this  volumiuoas  affi- 
davit. The  petitioner  now  wbhes  to  fasten  the  costs 
of  that  document  on  the  respondent,  because  in  tivo 
out  of  forty-three  paragraphs,  it  does  not  comply  with 
the  eighth  order.  If  an  i^davit  were  in  conformity 
with  that  order  in  all  but  a  single  line,  would  it  not  be 
most  unjust  to  disallow  the  costs  of  the  entire?    The 
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rale  should  receive  a  reasonable  constrnction.  However, 
witboQt  expressly  deciding  what  that  conatmction 
should  be,  I  have  power  to  make  ao  order  consistent 
with  the  justice  of  the  case,  under  the  concluding 
words  of  the  order,  viz.,  ^'  anless  the  court  or  master, 
as  the  case  maj  be,  shall  otherwise  direct'* 

The  order  made  declared  that  the  respondent  was 
entitled  to  the  costs  of  bis  answering  affidavit, 
save  and  except  the  costs  of  the  eighth  and 
fortieth  paragraphs,  which  were  not  in  confor- 
mity with  the  eighth  general  order  of  May,  1857, 
and  it  was  referred  to  the  master  to  review  his 
taxation  accordingly. 


Court  of  Cdmtnal  Appeal. 

C!t«portedby  WUlUua  Woodloek,  EK.*BAnUter.at.Uw.3 

[Coram  Movaban,  C.J.,  Kbooh,  0*Bbien,  and  Fitz- 

GBKALD,  J  J.,  AND  FiTZOERALD  AND  DSAST.  BB.. 

The  Queen  v.  John  Farbell.— /)ec.  8. 
Indecent  exposwre^Indktment — Evidence. 

An  indictment  for  indecent  exposure^  charging  the 
ojfence  to  have  been  commitedon  a  highway^  is  not 
sustain^  by  evidence  that  the  offence  was  committed 
in  a  place  near  the  highway^  though  in  fuU  view 
of  it. 

An  indecent  expoeure  seen  by  one  person  only^  and 
capable  of  being  seen  by  one  person  only  is  not  an 
offence  at  common  law.  Secus,  if  tliere  are  other 
persons  in  such  a  situation  as  that  they  may  be  wit- 
nesses oj  the  exposure. 

Case  reserved  by  Deasy,  B.,  from  the  last  commission 
at  Green-street  held  by  Deasy  and  Fitzgerald,  BB.  The 
prisoner  was  tried  for  indecent  exposure  of  his  person. 
The  first  count  of  the  indictment  charged  that  the 
prisoner  on  the  27th  September,  1862,  being  a  scan- 
dalous and  evil  disposei  pei-son,  and  devising  contriv- 
ing, and  Intending  the  morals  of  divers  liege  subjects 
to  debauch  and  conmpt,  on  a  certain  public  and  com- 
mon highway  situate  at  Rathgar-road,  in  the  county 
of  Dublin,  in  the  presence  of  divers  liege  subjects,  and 
within  sight  and  view  of  divers  other  liege  subjects 
through  and  on  the  said  highway  then  and  there  pass- 
ing, unlawfully,  Ac  did  expose  his  person.  The  m- 
cond  count  charged  the  prisoner  with  committing  the 
same  offence  on  the  24  th  September  on  the  public 
highway  aforesaid.  The  third  count  charged  the 
commission  of  the  like  offence  ou  the  25th  Septem- 
ber in  presence  of  and  within  sight  of  divers  liege 
subjects,  without  stating  the  offence  to  have  been 
committed  on  the  public  high  road.  On  the  trial  a 
policeman  named  Reydolds  was  examined,  who  stated 
that  on  the  27th  September  he  saw  the  prisoner  ex- 
pose his  person  in  a  piece  of  ground  near  the  road,  he 
being  turned  so  that  people  passing  on  the  road  could 
see,  but  there  being  no  person  on  the  road.  This 
was  repeated,  there  being  then,  also,  no  person  on  the 
road.  On  a  third  occasion,  on  the  same  day,  he  did 
the  same,  there  being  then  two  females  coming  up 
the  road.     A  woman  was  abo  examined,  who  de- 


posed that,  on  the  25th  September,  she  was  in  a 
bouse  adjoining  the  road,  cleaning  the  parlour,  when 
she  saw  the  prisoner  commit  the  offence  in  the  piece 
of  ground  spoken  of  by  the  first  witness.  She  also 
deposed  that  she  saw  him  commit  the  offence  on  the 
24th  September.  Counsel  for  the  prisoner  objected 
that  there  was  no  evidence  to  sustain  the  allegation 
in  the^ indictment,  that  the  prisoner  exposed  his  person 
on  a  public  highway.  Counsel  for  the  Crown  contended 
that  the  first  count  was  sustained,  but  applied  to 
amend  the  second  count,  by  inserting  the  words  **  on 
a  place  in  view  of  a  public  high  road."  The 
amendment  was  allowed.  At  the  close  of  the  case, 
counsel  for  the  prisoner  objected,  first,  that  there  was 
00  evidence  to  sustain  the  allegation  in  the  several 
counts  that  the  prisoner  exposed  his  person  on  a 
public  highway ;  second,  that  there  was  no  evidence  of 
any  public  exposure;  third,  that  the  court  had  no  ju- 
risdiction to  amend  the  second  count  in  the  manner 
specified ;  fourth,  that,  even  upon  the  second  count  as 
amended,  there  was  no  evidence  of  a  public  exposure; 
and  he  called  upon  the  court  to  direct  an  acquittal. 
This  the  court  refused  to  do,  but  left  the  case  to  the 
jury,  who  convicted  the  prisoner,  who  was  then  sen- 
tenced to  twelve  month's  imprisonment;  but  the 
questions  raised  on  his  behalf  were  reserved  for  the 
Court  of  Criminal  Appeal 

Currant  for  the  prisoner,  opened  the  case,  but  was 
stopped  by  the  court,  who  called  upon 

SuUivan,  Serjt.  (with  him  Beytagh%  for  the  Crown, 
to  sustain  the  conviction. — The  first  count,  charging 
the  offence  to  hare  been  committed  on  the  27th  Sep- 
tember is  sustained  by  the  evidence  of  Reynolds. 
l^Monahan^  C.J. — Is  there  any  authority  to  show 
that  when  the  indictment  is  for  exposure  on  a  public 
road,  evidence  of  an  exposure  near  the  road  will  sus- 
tain the  indictment?]  There  is  not.  The  indictment 
might  be  read  as  expressing  that  the  prisoner  meant 
to  corrupt,  &&,  persons  ou  the  road.  [^Afonahan^ 
CJ. — We  cannot  give  the  indictment  that  meaning.] 
Then,  as  to  the  second  count  as  amended.  No  doubt, 
the  exposure  was  seen  only  by  one  person,  but  the 
prisoner  exposed  himself  in  such  a  way  as  that  any 
persons  who  might  be  passing  by  might  see  him — 
Tlie  King  v.  Webb  (2  C.  &  K.,  933);  and  the  case 
mentioned  by  Parke,  B.,  at  p.  935  of  the  report. 
[^3fonahanj  CJ". — ^It  is  evident  that  there  were  per- 
sons on  the  road  in  the  case  mentioned  by  Parke,  B.] 
The  King  v.  Crumden  (2  Campb.,  89);  The  Queen  v. 
Watson  (2  Cox.  C.C.,  376);  The  King  v.  Sed'ey 
(Sid.,  168)- 

MoNAHAN,  CJ. — We  must  quash  the  conviction; 
but  it  is  not  to  be  taken  that  we  lay  it  down,  that  if 
the  prisoner  was  seen  by  but  one  person,  but  there 
was  evidence  that  others  might  have  witnessed  the 
offence  at  the  time,  we  would  not  uphold  the  convic- 
tion ;  but,  in  this  case,  there  is  no  evidence  that  any 
one  conld  have  seen  the  prisoner  commit  the  offence 
on  the  24th  September,  except  the  one  female. 
Therefore)  all  that  we  say  is,  that  an  exposure  seen 
by  one  person  only,  and  being  capable  of  being  seen 
by  one  person  only,  is  not  an  offence  at  common  law. 
If  there  had  been  others  in  such  a  situation  as  that 
they  could  have  seen  the  prisoner,  there  would  have 
been  a  criminal  offence. 
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CTonrt  of  <9af e n'0  Mtnf^* 

CBcpoitad  tj  WUUam  Woodlock.  Biq.,  Bmlif  tt  laml 

Bland  v.  Gabyilu — Nov.  11« 

Staying  proceedings — Action    and.  Cross-action — 
Lodging  money  to  abide  order  of  court. 

In  an  action  for  the  price  of  a  cargo  of  timber  by  A.^ 
a  foreigner^  against  B.^  and  a  cross-action  by  B. 
against  A^  daiming  dofnagesfor  the  detention  of  a 
Mp^  the  court,  before  judgment^  rejused  to  stay  the 
former  action  vpon  the  terms  of  the  defendant  in  it 
bringing  into  court  the  amount  of  the  damages 
donned  by  him  in  the  cross  action^  to  abide  the 
result  of  the  cross-action^  and  undertaking  to  pay 
the  balance  claimed  in  the  former  action  above  the 
amount  of  such  damages  daimed  in  the  cross  action 

W.  Monk  Gibbon^  on  behalf  of  the  defendants,  moved 
that  farther  proceedings  in  the  action  should  be  stayed, 
and  that  the  defendants  might  be  at  liberty  to  lodge 
in  court  to  the  credit  of  the  cause  the  dum  of  £600, 
or  such  other  sum  as  the  court  might  order,  and  that 
a  staj  might  be  put  on  the  paying  out  of  said  sum 
nntil  the  result  of  a  trial  of  an  action  in  the  nature  of 
a  cross-action  brought  and  now  pending  in  this  court, 
wherein  the  present  defendants  were  plaintiffs,,  and  the 
present  plaintiflb  were  defendants ;  the  defendants  in 
the  present  cause  undertaking  to  prosecute  said  cross- 
action,  and  bring  the  same  to  as  speedy  a  hearing  as 
possible,  and  if  there  should  be  a  verdict  for  the  de- 
fendants in  said  cross-action,  or  if  the  plaintiffs  therein 
should  make  default  in  going  to  trial  in  said  cross- 
action,  the  plaintiffs  in  the  present  action  should  be 
at  liberty  to  draw  the  said  sum  of  £600  without  fur- 
ther order;  but  if  there  should  bo  a  verdict  for  the 
plaintiffs  in  said  cross-action,  then  they  should  be  at 
liberty  to  make  snch  application  as  they  should  be 
advised  against  the  said  snm  brought  into  court,  the 
defendants  in  the  present  action  also  undertaking 
forthwith  to  pay  the  balance  claimed  by  the  summons 
and  plaint  in  the  present  action,  together  with  the 
costs  of  this  action,  to  the  plaintiff.  The  present  ac- 
tion, in  which  judgment  had  not  been  marked,  was 
brought  to  recover  the  sum  of  £1,715  3s.  Bii.,  being 
the  price  of  a  cargo  of  timber  sold  and  delivered  by 
the  pliuntiffs  to  the  defendants.  The  cross-action  l)y 
the  defendants  against  the  plaintiffs  in  the  present 
action,  was  brought  to  recover  £600  damages,  on  the 
ground  that  it  was  agreed,  upon  the  sale  of  the  cargo 
above-mentioned,  that  the  same  should  be  ready  for 
shipment  on  or  before  the  25th  of  April  last,  and 
that  the  defendants  in  the  present  action  had  their  ship, 
"  Henry  Cooke,"  at  Portland  in  America  (being  the 
port  of  shipment  f(ST  said  cargo)  on  the  8th  day  of 
April  last,  in  readiness  to  receive  said  cargo,  bnt  that 
said  cargo  was  not  ready  on  the  day  agreed  on,  nor 
was  it  finally  delivered  to  said  ship  nntil  the  24th 
day  of  May  last,  and  that  said  ship  was  thereby 
detained  for  that  period,  and  also  on  the  ground  that 
portions  of  the  cargo,  when  delivered,  were  inferior  In 
qaality,  and  not  equal  to  the  specifications  agreed  on. 
The  plaintiffs  in  the  present  action  were  resident  in 
England,  and  had  no  property  in  this  country. 


W.  M.  Oibhon  for  the  defendants,  in  support  of  tik 
motion,  dted  Smith  ▼.  Adams  (8  Ir.  Com.  L.  Bep. 
App.,  xxl),  and  Apostolu  v.  White  (8  Ir.  Com.  L 
Rep.,  App.,  xxii). 

Clarke^  Q.C,  and  M.  Morris^  contnu^Tbe  parti' 
here  admit  a  demand  of  £1,715  agdost  them,  t 
which  they  have  no  defence,  bnt  they  want  the  eoar 
to  set  off  against  that  admitted  ISqoidaled  demand,  tfe 
nnllquidated  damages  which  perhaps  they  maj  not 
ver  in  their  cross-action.  Apostolu  r.  White  wasi 
case  upon  consent.  [FitzgeraH  J.^JWt  cannot  ^ 
upon  that  case;  we  do  not  know  who  reported  iu  ^ 
whether  it  is  ex  relatione  of  any  one.  It  appears  r 
be  a  mere  note  given  by  one  of  the  counsel  in  t: 
case.]  If  the  motion  is  granted,  the  court  will  real 
be  legislating,  by  extending  the  statutes  of  aet-o£ 

W.  M.  Gibbon  replied. 

Lefbot,  C J. — In  this  ease  we  are  called  upon : 
make  an  order,  which,  if  we  were  to  make  it,  woi 
show  that  the  Legislatnie  had  parsed  a  very  onaeo» 
sary  act,  when  they  passed  a  statute  enabling  parts 
to  set  off  one  liquidated  demand  against  anothe 
Here  we  have  a  purely  unliquidated  demand,  be 
liquidated  or  not,  what  is  the  authority  for  onr  is 
pounding  this  money?  We  are  told  that  the  pUk^ 
tifis  live  in  England,  but  the  defendants  knew  tb 
perfectly  well  when  they  began  to  deal  with  thes 
and  whatever  disadvantage  arises  from  the  etrcsi 
stance,  the  defendants  have  exposed  themselTee  ^ 
lingly  to  it;  bnt  that  affords  no  grounds  for  the  p 
sent  application.  The  application  is  totally  witbic 
precedent,  and  I  should  say,  even  if  perchance  tiie 
was  a  single  case  produced,  I  should  not  know  bc^ 
to  follow  it,  for  it  would  be  assuming  to  this  eoc 
what  would  amount  to  a  legislative  authority  to  t 
new  laws--an  authority  which  the  Legislature  aki 
has  hitherto  exercised.  So  far,  therefore,  as  my  f^- 
nion  goes,  the  application  appears  to  be  unfounded. 

O'Bbiek,  J. — I  think  we  have  no  jurisdiction  : 
make  the  order.  It  may  be  a  fair  thing  to  do,  bi 
we  have  no  authority  to  do  it 

Hates  and  FrrzosRALDy  JJ.,  concurred. 

Motion  refused  with  coeis. 


Brabazom  v.  Perm.— Nov.  24;  Dec.  13,  1862. 
LtbeU^ustiJioation. 

Where  a  libel  charged  a  landlord  with  harshness  <si 
oppression  in  evicting  his  tenants^  and  the  utcst 
added  that  Tie  had  seen  the  tenants*  receipts  Jar  p^, 
ment  of  rent  up  to  the  29th  S^ptember^  two  mon^ 
and  a  half  preceding  the  eviction — Held,  that  t« 
statementformed  matter  of  aggravation  which  sho^- 
bejustifiedy  that  a  statement  in  the  defence  that  ^' 
tenants  had  paid  their  rents  up  to  Ae  March  pre 
viouSy  was  not  a  sufficient  justification^  and  tkJ 
therefore  the  defence  was  bad^  though  covering  othf 
parts  of  the  libeL 

Where  the  charge  in  a  libd  was,  that  the  writer  h: 
seen  in  the  hands  of  tenants  receipts  fbr  rent  vpto  • 
certain  period^  a  defence  that  the  writer  had  f(i- 
documents  purporting  to  be  those  receipts^  w  bad* 
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A  libel  mual  be  justified  in  the  sense  charged  by  the 
innuendo* 

Dchurber: — The  first  paragraph  of  the  aanimoas  and 
3laint  complained  that  the  defendant  falsely  and  ma- 
iicioaslj  printed  and  published  of  the  plaintiff  in  a 
lewspaper,  called  Saunders's  News-Ldier  and  Daily 
Advertiser^  the  words  following,  that  is  to  say-r-'*It 
is  idle  to  look  for  anj  real  progress  in  a  people  whose 
ten  are  is  so  insecnre  as  that  of  the  tenant  fanners  of 
Krris.     How  can  they  rear  and  feed  cattle  in  each  a 
way  as  to  be  really  profitable  if  they  have  no  proper 
steadings?    If  the  landlords  do  not  provide  these, 
can  thej  ezpect  that  the  tenant  will  go  to  the  ex- 
pense of  doing  so,  even  if  he  were  able,  with  the 
prospects  of  having  his  improvements  confiscated  in 
strict  accordance  with  the  law,  or  his  rent  increased 
year  after  year  as  his  circnmstances  appear  to  im- 
prove, until  at  last  a  rack  rent  is  reached,  which 
effectnally  debars  further  progress,  if  it  does  not  again 
reduce  him  to  the  condition  of  pauperism  out  of  which 
be  had  emerged?     Major  Brabazon's  (meaning  the 
plaintiff)  recent  eviction  of  seventeen  families,  num- 
bering at  least  eighty  individuals  on  the  townland  of 
Sranaplaia,  abont  fifteen  or  sixteen  miles  from  Bel- 
mullet,  shews  the  slender  and  uncertain  nature  of  the 
tenure  by  which  the  inhabitants  of  £rris  hold  their 
land.      Why  the  gallant  gentleman   (meaning  the 
plaintiff)  thought  proper  to  send  those  unfortunate 
people  adrift  upon  the  world,  it  is  difiicnit  to  con- 
ceive.     They  had  paid  their  rent  punctually  before 
notice  to  quit  was  served  upon  them,  and  they  paid  a 
year's  rent  afterwards.     I  visited  the  scene  of  the 
eviction  a  few  days  ago.    I  saw  the  ruined  and  roof- 
less houses,  in  the  comers  of  which  the  people  had 
constructed  little  shanties,  where  they  sought  shelter 
until  they  had  their  potatoes  dug,  and  their  few 
stacks  of  oats  threshed,  and  found  some  other  place 
in  which  to  lay  their  heads.     I  saw  their  receipts  for 
payment  of  the  rent  up  to  the  29th  September  last, 
two  months  and  a  half  before  they  were  turned  out 
of  house  and  home,  and  their  cabins  pulled  down.'^ 
And  in  a  subsequent  part  of  said  libel  so  published  as 
aforesaid,  the  words  following: — **When  I  visited 
Sranaplua,  a  wild  mountain  district,  with  only  a  few 
patches  of  arable  land  scattered  here  and  there,  I  was 
Burroanded  by  the  evicted  tenantry,  men  and  women, 
who  appeared  to  be  quito  resigned  to  their  fate,  but 
spoke  strongly  of  the  way  In  which  they  had  been 
treated.      The  townland  was  a  recent  purchase  of 
Major  Brabazon's  (meaning  the  plaintiff's),  and  it  is 
laid  by  those  acquainted  with  the  country  that  he 
had  paid  abont  double  its  value  for  it.  The  purchase- 
money  was  £2,800,  and  the  ordnance  valuation  is 
£43  Is.    The  rents  had  been  raised  by  the  previous 
owner  until  they  had  reached  an  excessive  amount; 
nevertheless  the  people  were  willing  to  pay  more.    I 
accidentally  saw  in  Belmnllet  the  original  drafl  of  a 
memorial,  written  subsequently  to  the  eviction  of  the 
tenants,  to  Major  Brabazon  (meaning  the  plaintiff)*  en- 
treating his  honour  to  let  Uiem  remain  on  the  lands, 
ind  o&ring  to  pay  any  rent  his  honour  might  be 
pleased  to  name.    How  can  it  be  expected  that  a 
people  thus  aitnated  can  ever  make  any  progreu  tn 
inprovemept,  or  be  otherwise  than  the  aaost  back- 


ward amongst  European  populations  in  the  industrial 
virtues?"  The  second  paragraph  complained  that  the 
defendant  falsely  and  maliciously  printed  and  published 
of  the  plaintiff  in  a  certain  newspaper  called,  &c,  in 
the  form  of  a  letter  from  a  correspondent,  the  words 
following,  that  is  to  say: — **  It  is  idle  to  look  (or  any 
real  progress  in  a  people  whose  tenure .  is  so  insecura 
as  that  of  the  tenant  farmers  of  £iTis.  How  can 
they  rear  and  feed  cattle  in  such  a  way  as  to  be  really 
profitable,  if  they  have  no  proper  steadings?  If  the 
landlords  do  not  provide  these,  can  they  expect  that 
the  tenant  will  go  to  the  expense  of  doing  so,  even 
if  he  were  able,  with  the  prospect  of  having  his  im- 
provements confiscated  in  strict  accordance  with  law»" 
(meaning  that  if  plaintiff's  tenants  at  Crris,  or  any  of 
them,  made  improvements,  or  provided  steadings  for 
cattle  on  their  farms,  pkiutiff  would,  by  a  harsh  and 
oppressive  nse  of  his  strict  legal  rights,  appropriate 
same  to  himself,  and  harshly  and  oppressively  exclude 
such  tenants  from  the  benefit  of  them,)  *<  or  his  rent 
increased  year  after  year,  as  his  circumstances  appear 
to  improve,  until  at  last  a  rack-rent  is  reached,  which 
effectnally  debars  further  progress,  if  it  does  not  reduce 
him  again  to  the  condition  of  pauperism  out  of  which 
he  had  emerged,"  (meaning  that  plaintiff  would  watch 
any  improvement  in  the  condition  of  the  tenants  at  Er« 
rts,  and  harshly  and  oppressively  increase  their  rents 
as  they  prospered,  until  he  not  only  prevented  any  fur- 
ther progress  by  them,  but  also  reduced  them  to  tho 
condition  of  paupers).  **  Major  Brabazon's  (meaning, 
the  plaintiff's)  recent  eviction  of  seventeen  families, 
numbering  at  least  eighty  individuals,  on  the  townland 
of  Sranai^aia,  about  fifteen  or  sixteen  miles  from  BeU 
mullet,  shews  the  slender  and  insecure  nature  of  tlie 
tenure  by  which  the  Inhabitants  of  Erris  hold  their 
land,"  (meaning  that  plaintiff  had  harshly  and  op  • 
pressivoly  evicted  seventeen  families,  numbering  at 
least  eighty  individuals,  from  said  townland  of  Sra- 
naplaia). ''  Why  the  gallant  gentleman  "  (meaning 
the  plaintiff)  ^'thought  proper  to  send  these  unfortunate 
people  adrift  upon  the  world,  it  is  difficult  to  conceive. 
They  had  payed  their  rent  pnnctnally  before  notice  to 
quit  was  served  upon  them  "  (meaning  that  the  plain- 
tiff had  wantonly,  oppressively,  and  cruelly  evicted 
the  said  seventeen  families  from  the  said  townland  of 
SranapUia,  although  they  had  punctually  paid  their 
rents  up  to  the  time  of  the  service  upon  them  of  the 
notice  to  quit,  upon  which  they  were  subsequently 
evicted),  '*  and  they  paid  a  yearns  rent  afterwards.'* 
And  in  a  subsequent  part  of  said  libel  the  words  fol- 
lowing:— *'I  saw  their "  (meaning  the  said  evicted 
tenants')  ^*  receipts  for  the  rents  up  to  the  29th  Sep* 
tember  last,  two  months  and  a  half  before  they  were 
turned  out  of  house  and  home,  and  their  cabins  pulled 
down  "  (meaning  that  although  said  evicted  persons 
duly  paid  their  rents  up  to  aud  for  a  period  within 
two  months  and  a  half  before  their  eviction,  yet  the 
plaintiff  wantoaly,  harshly,  and  oppressively  evicted 
them  from  their  holdings,  and  pniled  down  and  de- 
stroyed their  dwellings).  And  in  a  subsequent  part 
of  said  libel  the  words  following;.— "  The  townland 
was  a  recent  purchase  of  Major  Brabazon  "  (meaaing 
the  plaiQlitf>  *'and  it  is  said  ty  those  .«cqiiainted 
with  the  country  that  ho  paid  abc^t  dooUe  its  valno 
for  it.     The  purchaao-vKme/  wi^  ^2,8O0|  and  (ho 
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ordnance  valaatton  is  £43  Is.    The  rents  bad  been 
raised  by  the  previona  owner  nntU  they  bad  reached 
an  excessive  amount;  nevertheless  the  people  were 
willing  to  pay  more "  (meaning  that  althongb  said 
lands  were  already  held  at  an  exorbitant  rent,  and 
althoagh  the  said  evicted  persons  were  willing  to  ad 
tance  even  npon  such  excessive  rent,  yet  that  the 
plaintiff  wantonly  and  oppressively  refused  to  accept 
their  terms,  and  harshly  and  or  nelly  expelled  them 
from  said  landa).     "  I  accidentally  saw  in  Belmollet 
the  original  draft  of  a  memorial  written  subsequent  to 
the  eviction  by  one  of  the  tenants  to  Major  Brabazon, 
entreating  his  honour  in  the  most  abject  terms  to  let 
them  remain  on  the  lands,  and  offering  to  pay  any 
rent  his  honour  might  be  pleaded  to  name  "  (mean- 
ing that  although  said  evicted  persons  had  offered  to 
pay  any  rent    however  exorbitant  which   plaintiff 
might  think  proper  to  impose,  yet  that  plaintiff  had 
harshly,  cruelly,  and  oppressively  refused  said  offer, 
and  refused  to  let  said  lands  to  them  or  any  of  them). 
*'  How  can  it  be  expected  that  a  people  thjis  situated 
can  make  any  progress  or  improvement,  or  be  other- 
wise than  the  most  backward  amongst  Eniopcan  po- 
pulations in  the  industrial  virtues?*'  (meaning  that 
plaintiff's  mode  of  dealing  with  his  tenants  at  Erris 
aforesaid,  is  such  as  to  debase,  degrade,  and  impove- 
rish them,  to  retard  or  prevent  their  progress  or  im- 
provement, and  to  render  them  the  most  backward  in 
Europe  in  the  pursuits  of  industry.      The  plaintiff 
claimed  j92,000  damages.      The  defendant  pleaded 
thirdly,  for  a  further  defence  to  the  first  paragraph, 
that  before  and  at  the  time  of  the  publishing  by  the 
defendant  of  the  words  complained  of  in  the  first  para- 
graph, the  condition  of  the  people  in  certain  parts  of 
the  West  of  Ireland,  and  the  existence  of  famine,  and 
of  severe  distress  amongst  them   were  matters  of 
great  public  Interest  and  discussion,  and  that  as  the 
proprietor  of  said  newspaper,  he,  the  said  defendant, 
was  anxious  to  give  the  public  a  true  statement  of 
the  condition  of  the  siud  people,  and  true  information 
as  to  the  extent  of  the  distress  and  famine  prevalent 
amongst  them,  and  that  accordingly  he  despatched  one 
Henry  Coulter  to  travel  through  the  said  West  of 
Inland,  and  to  forward  to  defendant,  in  communica 
tions  intended  for  publication  in  said  newspaper,  re- 
ports of  his  personal  observation  of  the  condition  of 
said  people,  and  of  the  extent  of  the  distress  preva- 
^lent  among  them,  which  the  said  Henry  Coulter,  from 
time  to  time,  accordingly  did,  and  which  communica- 
tions the  said  defendimt  printed  and  published  in  the 
BBxd  newspaper;  and  said  defendant  further  said  that 
the  words  complained  of  in  the  said  first  count  of  the 
tfnmmons  and  plaint  fbrmed  a  portion  of  one  of  the 
said  communications  so  forwarded  by  the  said  Henry 
Coulter,  and  printed  and  published  by  the  said  defen- 
dant as  aforesaid;   and  the  said  defendant  fnither 
said    that    beforu    the   printing  and  publishing  of 
the  said   words  in   the   said  count    set    forth,   to 
wit,  on  the  16th  December,  1861,  the  said  plaintiff 
did  eject  seventeen  families  theretofore,  and  then  being 
tenants  on  the  townland  of  Sranaplaia,  numbering 
lipw'ards  of  80  individuals  with  their  families.     And 
the  defendant  averred  that  the  said  plaintiff  obtained 
Ejectment  decrees  against  the  said  tenants  at  the 
Quarter  sessions  held  in  Ballina  in  or  about  the  month 


of  July,  1661,  upon  notices  to  quit  Bcrxa]  by  or  go 
behalf  of  the  said  plaintiff   upon  the  said  tenants, 
that  is  to  say,  in  or  about  the  month  of  July,  I86U: 
and  the  defendant  aveired  that   said   tenants   had 
paid  punctually  to  the  said  plaintiff  their  rents  falling 
due  on  the  25th  March,  1 860,  that  is  to  say,  in  or 
about  the  month  of  June,  1 860,  and  previously  lo  the 
service  of  said  notice  to  quit;    and  the   defendant 
further  averred  that  the  said  tenants  did  pay  to  tht 
said  plaintiff  a  year's  rent  after  the  services  of  lit 
said  notice  to  quit,  that  is  to  say,  in  or  about   the 
month  of  October.  1 86 1 ;  and  their  receipts  fc>r  the 
same  were  seen  by  the  said  Henry  Coulter;  and   the 
defendant  further  averred  that  the  said  Henry  Coul- 
ter did  visit  the  scene  of  the  said  eviction,  and   did 
see  the  ruined  and  roofless  houses,  in  the  corners  < :' 
which  the  said  tenents  or  some  of  them  had  ooo- 
structed  litttle  shanties;    and  that  the  said   Hecrr 
Coulter  was  then  and  there  surrounded  by  the  saiJ 
evicted  tenants,  both  men  and  women ;  and  the   de- 
fendant averred  that  the  said  tenants  or  some  of  thea  | 
did  speak  to  the  said  Henry  Coulter  strongly  of  the 
way  in  which  they  had  been  treated ;  and  the  de- 
fendant further  averred  that  the  said  townland  of 
Sranaplaia,  a  wild  mountain  district,  was  purchased 
by  the  plaintiff  in  the  latter  end  of  the  year  1869; 
and  the  gale  of  rent  falling  due  on  the  said   25 tl 
March,  I860,  and  so  paid  to  the  plaintiff  by  the  said 
tenants  in  the  month  of  June,    I860,  as  aforesaid, 
was  the  first  gale  of  rent  which  the  said  tenants  were 
bound  to  pay  to  said  plaintiff;  and  the  defendant 
further  averred  that  the  said  tenants  were  willing  to 
pay  to  the  said  plaintiff  increased  rents  in  excess  of 
the  rents  which  had  been  previously  obtained  from 
the  said  tenants,  provided  they  were  left  in  possession 
of  their  holdings;  and  the  defendant  further  averred 
that  the  original  draft  of  a  memorial  addressed  br 
one  of  said  tenants  to  the  said  plaintiff  was  seen  in 
Belmullet  by  the  said  Henry  Coulter,  entreating  on 
the  part  of  the  said  tenants  that  they  should  be  left 
in  possession  of  their  holdings,  and  offering  to  paj 
any  rent  that  the  said  plaintiff  should  be  pleased  to 
name;  and  the  defendant  averred  that  the  said   me 
morial  or  the  substance  thereof  was  transmitted  to  the 
said  plaintiff,  and  that  the  plaintiff  did  not  oomplj 
with  the  prayer  of  said  memorial;  and  the  defendant 
averred  that  under  the  circumstances  aforesaid  he  did 
print  and  publish  the  said  words  in  the  said  first  connt 
set  forth,  believing  the  same  to  be  true,  to  illastrate 
the  condition  of  the  said  people,  and  to  communicate 
intelligence  to  the  public  as  to  the  state  of  that  part 
of  the  west  of  Ireland,  and  as  to  the  insecurity  of 
the  tenure  of  land  in  Erris,  as  it  was  lawful  for  him 
to  do  for  the  cause  aforesaid.  Fourthly, — For  a  further 
defence  to  the  second  count  of  the  summons  and 
plaint,  defendant  said,  as  to  so  much  of  the  publica- 
tion in  the  said  second  couut  set  forth  commencing 
with  the  words  "  it  is  idle,"  and  ending  with   the 
words  **  from  which  he  had  emerged,"  that  the  same 
were  not  printed  and  published  by  the  said  defendan: 
of  and  concerning  the  plaintiff;  and  as  to  the  rest 
and  residue  of  the  said  publication  in  the  said  second 
connt  set  forth,  save  and  except  the  following,  that  is 
to  say,  "  I  saw  their  (meaning  the  said  evicted  per- 
sons') receipts  for  the  rents  up  to  the  29th  Septem- 
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ber  last,  two  months  and  a  half  before  thej  were 
turned  dot  o'f  house  and  home  and  their  cabins  pulled 
down  (meaning  that  thongh  said  evicted  peraons  had 
duly  paid  their  rents  up  to  and  for  a  period  within 
two  months  and  a-half  before  their  eviction,  yet  that 
the  plaintiff  wantonly,  harshly,  croelly,  and  oppres- 
sively evicted  them  from  their  holdings,  and  puiled 
down  and  destroyed  their  dwellings),"   the   defen- 
dant  said  that  before  the  printing  and  publishing 
thereof  by  the  said  defendant,  to  wit,  on  the  16th 
December,  1861,  the  said  plain  tiff  did  eject  seventeen 
families  thei*etofore  and  then  being  tenants  on  the 
townland  of  Sranaplaia,  numbering  upwards  of  80 
individuals,  with  their  families.     And  the  defendant 
averred  that  the  said  plaintiff  obtained  ejectment  de- 
crees against  the  said  tenants  at  the  quarter  sessions  \ 
held  in  Ballina  in  or  aboat  the  month  of  June,  1861,  ' 
upon  notices  to  quit  previously  served  by  or  on  behalf 
of  said  plaintiff  upon  the  said  tenants  in  or  about  the 
month  of  July,  1860;   and  the  defendant  further 
averred  that  the  said  tenants  had  punctually  paid  to 
the  said  plaintiff  their  rents  falling  due  on  the  25th 
March,  I860,  that  is  to  say,  in  or  about  the  month  of 
June,  1 860,  and  previously  to  the  service  of  the  said 
notice  to  quit;  and  the  defendant  further  averred 
that  the  said  tenants  did  pay  to  the  pkintiff  a  year's 
rent  after  the  services  of  said  notices  to  quit,  that  is 
to  say,  in  or  about  the  month  of  October,  1861,  and 
their  receipts  for  the  same  were  seen  by  the  said 
Henry  Coulter;  and  the  defendant  averred  that  the 
said  townland  was  purchased  by  the  said  plaintiff  in 
the  latter  end  of  the  year  1859;  and  that  the  gale 
of  rent  falling  due  on  the  said  25th  March,  1860,  and 
paid  by  the  said  tenants  in  June,  1 860,  as  aforesaid, 
was  the  first  gale  of  rent  which  the  said  tenants  were 
bound  to  pay  to  the  said  plaintiff  as  such  purchaser 
of  said  townland;  and  the  defendant  further  averred 
that  the  said  tenants  were  willing  to  pay  to  said  plaiu- 
tiff  increased  rents,  although  excessive  rents  had  pre- 
vioQsly  been  obtained  from  the  said  tenants,  provided 
they  were  left  in  po^ession  of  their  holdings;  and 
the  defendant  averred  that  the  original  draft  of  a 
memorial  addressed  by  one  of  the  said  tenants  to  said 
plaintiff  w«ub  seen  in  Behnullet  by  the  said  Henry 
Coulter,  praying  on  the  part  of  the  said  tenants  that 
tbej  should  be  left  in  podsession  of  their  holdings, 
and  offering  to  pay  any  rent  that  the  said  plaintiff 
shonld  be  pleased  to  name;  and  the  defendant  aver* 
red  that  the  said  draft  memorial  or  the  substance 
thereof  was  forwarded  to  said  plaintiff,  and  that  he 
never  rephed  thereto  or  expressed  his  willingness  to 
accede  thereto^  which  the  said  defendant  averred  to 
have  bada  harsh  and  oppressive  towards  said  tenants; 
and  the  said  defendant  said  that  under  the  circum- 
stancea  stated  the  said  tenants  were  harshly  and  op- 
pressively evicted  from  the  said  lands  by  the  plaimiff; 
and  the  defendant  averred  that  he  did  print  and  pub- 
lish the  said  words  in  said  second  count  set  forth,  be- 
lieving the  same  to  be  true,  as  it  was  lawful  for  him 
to  do  for  the  cause  aforesaid.  Fifthly, — For  a  further 
defence  to  the  second  couut,  and  as  to  so  much  of  the 
words  therein  set  forth,  that  is  to  say»  the  words  fol- 
lowing:— '*!  saw  their  (meaning  the  said  evicted 
persons)  receipts  for  the  rents  up  to  the  29th  Sep- 
tember Ust,  two  months  and  a*half  before  they  were 


turned  out  of  house  and  home  and  their  cabins  pulled 
down  (meaning  that  although  said  evicted  persons  had 
paid  their  rents  up  to  and  for  a  period  within  two 
months  and  a-half  before  the  eviction,  yet  that  the 
plaintiff  wantonly,  harshly,  craelly,  and  oppressively 
evicted  them  from  their  holdings  and  pulled  down 
their  cabins),"  defendant  said  that  before  the  print- 
ing and  publishing  of  the  said  words  by  the  sud  de- 
fendant the  said  Henry  Coulter  did  see  receipts  pur- 
porting to  be  receipts  for  the  rents  payable  by  said 
tenant:!  to  said  plaintiff  up  to  the  29th  September, 
1861,  two  months  and  a-half  before  they  were  turned 
out  of  house  and  home  and  their  cabins  pulled  down, 
and  which  receipts  were  duly  signed  by  the  agent  of 
the  said  plaintiff;  and  the  defendant  averred  that 
under  the  circumstances  aforesaid  the  eviction  of  the 
said  tenants  from  their  holdings  and  the  pulling  down 
of  their  cabins  by  the  said  plaintiff  was  wanton,  harsh, 
cruel,  and  oppressive.  And  the  defendant  said  that  he 
did  print  and  publish  the  said  words  in  the  said  second 
count  set  forth,  believing  the  same  to  be  true,  as  it 
was  lawful  for  him  to  do  for  the  cause  aforesaid.  To 
those  drd,  4th,  and  5th  defences  the  plaintiff  demur- 
red, and  assigned  as  grounds  of  demurrer,  to  the  3rd, 
that  although  it  was  pleaded  generally  to  the  first 
paragraph  of  the  plaint,  yet  said  defence  did  not  jus- 
tify the  whole  but  a  part  only  of  the  libel  therein 
complained  of,  leaving  many  material  statements  con- 
tained in  said  libel  wholly  uncovered  by  any  justifica- 
tion; to  the  4th,^  that  it  did  not  justify  the  whole  of 
that  part  nf  the  libel  in  the  second  paragraph  to  which 
it  purported  to  be  pleaded,  but  a  part  only  thereof, 
leaving  many  material  statements  of  said  portions  of 
said  libel  wholly  uncovered  by  any  justification;  and 
also  that  said  defence  did  not  justify  the  portion  of 
the  libel  to  which  it  purported  to  be  applied  in  the 
sense  imputed  to  said  libel  in  the  second  paragraph ; 
to  the  5  th,  that  although  it  purported  to  be  pleaded 
to  the  whole  of  the  second  paragraph,  yet  it  set  forth 
and  purported  to  justify  a  portion  only  of  the  libel 
stated  in  said  second  paragraph,  and  that  it  did  not 
justify  the  statement  of  the  libel  to  which  it  waa 
applied  in  the  sense  imputed  to  them  in  said  second 
paragraph. 

Beylagk  (with  him  SuUivan^  Serjeant)  in  support 
of  the  demurrer. — As  to  the  third  defence,  the  gene^ 
ral  rule  is,  that  a  defence  justifying  a  libd  mast  Jus- 
tify the  whole  of  it,  and  that  is  not  done  here — Eo- 
berU  V.  Brown  (10  Bingh.  ^\d)\Ealon  v.  John8(\ 
Dowl.  N.  S.  602);  EdsaU  y.RusseU  (4  M.  &  Q. 
1090) ;  HeUham  v.  Blackwood {\  1  C.  B.  1 1 1) ;  shews 
that  where  a  libel  states  matter  of  aggravation  that 
matter  must  be  justified.  The  matter  of  aggravation 
here  is  that  the  rents  were  paid  np  to  a  particular 
day,  and  that  matter  is  left  uncovered.  The  whole 
libel  is  one  continued  charge  of  cruelty  and  opprea- 
siou  against  the  plaintiff*  The  fourth  defence  leaves 
a  large  part  of  the  libel  uncovered.  The  fifth  defence 
comes  exactly  within  the  decision  in  Roberta  v.  Broun 
(10  Bingh.  519)*  When  a  person  says  that  he  saw 
the  receipts  of  tenants  for  rent  up  to  a  certain  daj, 
the  meaning  plainly  is  that  the  rent  was  actually  paid 
up  to  that  day. 

Todd\mi\x  him  miiteside,  (2.(7.)  in  support. of 
the  defence, — ^All  the  authorities  estaUbh  that  where^ 
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t  libel  18  indivisible  and  contains  bat  one  single  charge 
it  is  sufficient  to  justify  the  sting  of  the  libel,  and 
that  it  is  not  necessary  to  justify  every  incidental  cir- 
curostaoce  of  the  charge-  If  there  were  several  charges 
there  should  be  a  jnsti6cation  for  each  of  them — 
Qarhton  v.  Lawson  (6  Bingh.  266  and  593);  Craft 
V.  Bote  (1  Wms.  Saund,  246);  Tighe  v.  Cooper  (7 
Ell.  &  Bl.  63D);  O'Connor  r.  WcMen  (6  Ir.  C.  L. 
Kep.  378);  Lavelle  v.  Oranmore  (in  Error,  not  re- 
ported). The  libel  first  complained  of  is  nothing  more 
than  a  commentary  upon  the  effects  of  an  insecure 
species  of  tenure.  There  is  no  inuendo  in  the  fii*st 
paragraph,  aqd  the  court  will  not  of  itself  put  a  bad 
meaning  on  the  passage.  The  paragraph  meruly 
states  tlie  exercise  of  a  l?gal  right  by  the  plaintiff. 
The  statement  as  to  the  receipts  is  a  mere  statement 
of  the  writer's  personal  experience— il/om>on  v. 
Harmer  (3  Bingh.  N.  0.  769);  Clarke  v.  Taylor  (3 
Bingh.  N.C.  664);  Edwards  y.  BeU  (1  Bingh.  408> 
SuHwauy  Serjeant^  replied,  citing  in  addition  to 
the  casvs  already  cited,  Hemminge  t.  Oaeon  (9  EU* 
ft  Ell.  346),  to  show  that  since  the  Common  Law 
Procedure  Act  it  is  for  the  jury  only,  not  for  the  court, 
to  say  whether  a  libel  is  susceptible  of  the  meaning 
given  to  it. 

Cur.  adv.  vulL 

Dec.  13.— O'Brien,  J. — This  case  oomes  before  the 
court  on  demurrers  taken  by  the  plaintiff  to  three  of  the 
defences ;  and  we  are  all  of  opinion  that  the  defences,  one 
and  all,  are  bad,  and  that  the  demurrers  must  be  al- 
lowed. The  first  paragraph  of  the  summons  and  plaint, 
to  which  the  first  of  these  defences  applies,  states  the 
libel  without  the  innuendoes,  save  stating  that  the  per* 
Bon  alluded  to  is  the  plunti£  It  commences  by  gene- 
ral observations  as  to  the  consequences  likely  to  re- 
suit  from  landlords  not  making  certain  improvements 
on  their  lands  for  their  tenants — that  it  could  not  be 
Qxpected  that  the  tenant  would  make  them  himself  in 
(jbe  uncertain  state  of  his  tenure,  with  the  prospect  of 
having  his  unprovementa  confiscated,  in  accordance 
with  law,  or  of  having  the  rent  raised  till  it  reached 
H  rackreat,  beyond  which  it  could  not  be  nused  any 
more.  It  then  goes  on  to  state  certain  acts  done  by 
Major  Bcabason  with  respect  to  his  tenants— that 
*^his  recent  eviction  of  seventeen  families^  ntun- 
l^ring  at  least  eighty  individuals,  on  the  estate 
mentioned,  shows  the  slender  and  nncertain  nature  of 
the  tenure  by  which  the  inhabitants  of  Erris  hold 
their  land; "  and  proceeds — '*  Why  the  gallant  gen- 
tleman thought  proper  to  send  these  unfortunate 
¥^ople  adrift  upon  the  world  it  is  difficult  to  conceive, 
hey  had  paid  their  rent  punctually  before  notice  to 
qpit  was  served  upon  them,  and  they  paid  a  year's 
,Xffixi  afterwards.  .  I  visited  the  scene  of  the  eviction  a 
4w  days  ago.  I  saw  the  ruined  and  roofless  hoases, 
in.  the  comers  of  which  the  people  had  constructed 
little  shanties  where  they  had  sought  shelter  until  they 
^'t  all  their  potatoes  dug,  and  their  few  stacks  of 
oats  threshed,  and  found  some  other  place  in  which 
to  hy  their  beads."  Now,  the  whole  of  that  part  of 
the  libel,  with  the  exception  of  the  general  observa- 
tions at  the  commencement,  is  justified  by  the  de- 
fences ia  qjuestion^  bnt  the  libel,  after  saying  that  they 
had  paiA  a  yei^  rent  after  this  service  of  the  notioe 


to  quit,  goes  on  to  state — *'  I  saw  their  receipts  for 
the  payment  of  tlie  rent  np  to  the  29th  of  Septem- 
ber Iast<,  being  two  months  and  a  half  before  tbey 
were  turned  out  of  house  and  home,  and  their  cabins 
pulled  down«"  That  passage  is  not  justified  bj  the 
defence  in  question.  It  then  goes  on  to  state  that 
when  he  vi9ited  their  places  of  abode  the  tenants  as- 
sembled about  him  and  showed  him,  or  told  him,  of  a 
memorial  tbey  had  sent  to  Major  firabason,  the  far- 
port  of  which  was  that  they  were  willing  to  paj  ao 
increased  rent  if  left  in  ocoupation ;  it  states  also  thst 
Major  Brabason  had  recently  purchased  the  land  as 
an  overvalue;  and  it  concludcb  with  general  observa- 
tions as  to  the  results  likely  to  be  expected<ftv>ai  sudi 
a  mo<fe  of  treating  tenants,  by  saying—  *'  How  can  it 
be  expected  that  a  people  thus  situated  can  make  aiij 
progress  in  improvement  or  be  otherwise  than  the 
most  backward  amongst  European  populations  in  the 
industrial  virtnes."  I  have  read,  so  far  as  is  materia 
the  whole  of  this  libel;  and  it  is  to  be  obsei-ved,  aa  I 
have  already  stated,  that  no  particular  meanings  are 
assigned  by  innuendo ;  nor  do  we  think  that  Mcessary, 
for  the  effidct  of  the  whole  of  it  is  to  bold  np  Major 
Brabason  as  a  harsh,  oppressive,  aad  tyrannicRl  land- 
lord,  who  treats  his  tenants  with  great  severity,  and 
in  a  manner  certainly  calculated  to  call  down  npoa 
him  more  or  less  of  reproach.  The  defences  pat  io 
justify  the  whole  of  the  libel,  with  the  eaiceptioa  of 
the  general  observations  at  the  beginning,  and  what  1 
may  call  also  the  general  observations  at  the  end, 
stating  the  conseqnenees  likely  to  result  ftrom  tbe  cos- 
duct  alluded  to;  but  they  omit  to  justify  the  state* 
ment  that  Mr.  Coulter  saw  the  tenaats'  receipts  for 
tbe  payment  of  the  rent  ''  ap  to  the  29th  Septeoabcr 
last."  That  is  left  in  this  manner.  The  defenoea 
after  stating  facts  which  I  need  not  repeat,  justifj  all 
the  other  parts  of  tbe  libel  by  stating  that  ia  Jane, 

1860,  these  men  had  paid  their  rent  for  March,  18dO; 
that  m  Jnly,  18t>0,  after  paying  that  rent,  they  were 
served  with  notice  to  qatt;  that  [on  those  notices  to 
quit  civil  bill  decrees  were  obtained  in  June,  1861; 
and  that  ia  October,  1861^  they  paid  a  year's  rent 
and  their  receipts  for  tbe  same — that  is,  tbe  ycar^ 
rent  np  to  March,  1861 — ^were  seen  by  Mn  Gonlter. 
Tbe  libel  having  charged  that  they  bad  paid  their  rent 
and  produced  receipts  for  it  np  to  September,  1861, 
two  months  and  a-half  inmediately  before  the  evic- 
tion, tbe  justification  is  that  tbe  tenants  bad  their  re- 
ceipts for  rent,  and  produced  them,  np  to  March, 

1861.  Now,  tbe  grounds  of  this  demarr«r  are  that 
the  three  passages  to  which  I  hate  referred,  namely, 
the  introductory  statement,  the  concluding  observa- 
tions as  to  general  consequences,  and  alsO'  this  state- 
ment, as  to.  the  receipts  for  the  September  rent,  are 
not  justified.  I  need  not  refer  to  authorities  for  tbe 
purpose  of  showing  that  as  a  general  rule,  if  a  defence 
purports  to  go  to  the  whole  of  a  paragraph  of  the  sum- 
mons  and  plaint  it  must  be  an  answer  to  the  wbole; 
and  that,  if  there  is  any  material  part  of  the  summons 
and  plaint  that  is  not  answered  by  the  defence,  the 
defence  is  bad.  With  regard  to  the  first  and  last 
paragraphs  of  the  libel — what  I  call  the  general  ob- 
servations-—I  should  be  of  opinion,  if  the  objection 
to  tbedefonces  relaled  to  these  alone,  that  the  defenet 
would  ifi  good,  becaase  I  look  upon  it  that  tbe  state- 
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ment  at  the  beginoing,  anticipating  what  the  result 
wonld  be  if  the  state  of  facts  about  to  be  meDtioDed 
were  to  continne,  and  the  conchiding  observations, 
asking  how  conld  it  be  expected  that  a  people  thus 
circnmstanced  would  improve,  or  that  they  would  not 
fall  back,  are  merely  statements  of  the  natural  conse- 
qaences  likelj  to  result  fix)m  the  conduct  stated  in  the 
other  parts  of  the  libel;  and  that,  consequently,  if  the 
other  parts  of  the  libel  stating  that  conduct  were  jus 
tiffed,  there  wonld  be  no  necessity  at  all  for  justifying 
either  the  beginning  or  the  conclusion.     On  this  part 
of  the  case  I  would  refer  only  to  one  authority,  which 
aapears  to  me  very  much  in  point.     It  is  the  case  of 
£:dwardsy.  BOl  {I  Btogh.  409).     The  libel  there 
charged  that  the  plaintiff,  a  disseotiag  clergyman,  ad- 
dressed from  the  pulpit  strong  terms  of  lavective 
against  a  lady — a  school-mistress,  I  believe — attending 
in  one  of  the  schools  connected  with  his  churchy  and 
said  that  serious  consequences  were  likely  to  reimlt 
from  It — that  the  matter  was  to  be  taken  up  seriously. 
The  libel  was  justified  in  the  defences,  so  far  as  it 
stated  that  the  plaintiff  had  used  those  terms  of  in- 
vective towards  this  young  iad>  from  the  pnlpit,  but 
the  oonclnding  passage  was  not  justified;  and  one  of 
the  objectiona  to  the  defences — there  were  others  that 
I  need  not  refer  to — was,  that  they  omitted  to  justify 
that  concluding  passage.     But  Qifibrd,  Chief  Justice, 
«aid  that  the  oonclnding  statement  as  to  the  matter 
being  about  to  be  taken  up  seriously  (It  was  repre- 
sented that  the  parishioners  were  going  to  bring  an 
action  against  the  clergyman,  and  that  the  matter  was 
certainly  one  which  aggravated  the  libel)  was  merely 
a  statement  of  what  would  naturally  follow  from  the 
plaintiff's  coaduet,  and  that  the  charge  on  the  snbjeet 
of  her  conduct  was  met  substantially  and  answered  in 
the  justification.     Park,  Justice,  said  in  like  manner 
that  this  passage  could  not  be  considered  as  libeUons, 
though  part  of  a  libellous  publication;  and  the  other 
judge — Mr.  Justice  Burrongh— stated  that  it  was  quite 
sufficient  if  the  substance  of  the  libellous  statement 
was  justified,  and  that  it  was  unnecessary  to  repeat 
every  word  of  the  originaL    Now,  on  that  authority, 
which  has  been  followed  in  several  cases,  I  should 
hold  that  if  it  were  not  for  the  omission  of  a  justifica- 
tion of  the  material  statement  about  the  receipts  for 
the  September  rent,  the  defences  wonld  not  be  objeo- 
tionable  on  the  grounds  of  any  omission  to  justify  the 
first  and  the  last  paragraphs  of  the  libel.    The  case  of 
Selaham  v.  Blackwood  has  been  referred  to.    It  is 
very  true  that  the  facts  of  the  cases  are  different;  but 
the  principle  laid  down  and  acted  on  by  the  court  in 
that  case  does,  in  my  opinion,  apply  very  materially 
to  the  one  now  before  us.     Captain  Helsham  fought 
a  duel  and  killed  his  adversaiy.     That  was  in  the 
eye  of  the   law  unquestionably  murder.     The  ar- 
ticle in  Btachwood*8  Magazine  charged   him  with 
that,  and  stated  the  circumstances  of  the  trial  in 
a  v^  powerful  manner;  but  it  went  on  to  state  that 
there  was  a  damning  piece  of  evidence  of  which  they 
understood  the  connsel  for  the  Crown  were  in  posses- 
sion, namely>  that  the  prisoner,  meaning  the  plaintiff, 
had  spent  nearly  the  enUre  of  the  night  immediately 
.  pt-eceding  the  deed  .in  the  practice  of  pistol-firing. 
That  passage  was  not  justified.    All  the  other  state- 
ments of  the  IiM!-41ie  8eath  of  the  party,  what  took 


place  at  the  trial,  the  charge  of  the  judge,  and  every- 
thing calculated  to  show  that  legally  Captain  Hel- 
sham was  guilty  of  the  crime  of  murder,  with  which 
he  was  charged,  were  stated  and  justified.  The  ob- 
jection to  the  plea  of  justification  was,  that  it  omitted 
to  justify  the  passage  first  referred  to ;  and  the  court,  in 
giving  judgment,  without  calling  on  the  counsel  for  the 
plaintiff  to  apply  themselves  to  this  point,  said  that 
the  charge  in  question,  which  was  not  jnstifierl,  was 
one  that  materially  aggravated  the  charge  of  murder 
— that,  thongh  legally  it  may  not  have  affected  it, 
that  is  to  say,  it  would  not  have  been  less  murder 
without  it,  though  murder  with  greater  circumstances 
of  aggravation  with  it — still  it  was  calculated  to  pro- 
duce on  the  public  mind  a  strong  unfavourable  im- 
pression against  Captain  Helsham,  and  to  aggravate 
the  feeling  against  him;  and,  therefore,  they  held 
that  it  was  necess&ry  to  be  justified.  There  is  ano- 
ther case,  that  of  Clarkson  v.  Lawson  (6  Bingh., 
266),  where  a  man  was  charged  with  having  ki^n 
three  times  suspended  as  a  proctor,  and  the  justifica- 
tion was  that  he  was  once  suspended.  In  that  case 
the  demurrer  was  allowed  on  the  ground  that  a  ma- 
terial averment. had  not  been  justified.  Now,  it  is 
impossible  to  say  in  thb  case,  the  sting  and  gist  of 
the  libel  being  to  hold  up  the  conduct  of  Mi^or  Bra- 
bason  as  harsh  and  oppressive  to  his  tenants — that 
the  statement  of  their  having  paid  their  rent  up  to 
September,  instead  of  up  to  March,  would  not  mate- 
rially aggravate  the  libel.  There  may  be  enough  in 
the  libel  otherwise  to  justify  and  warrant  the  charge 
of  Migor  Brabazon  being  a  harsh  and  oppressive 
landlonl;  and  it  was  contended  here  for  the  defen- 
dant that  the  fact  of  the  tenants  having  paid  their 
rent  up  to  March,  1861,  having  made  that  payment 
of  a  yearns  rent  after  the  civil  bill  decrees  were  ob- 
tained against  them —it  was  contended  that  the  fact 
of  turning  out  the  tenants  after  this  was  so  harsh  and 
oppressive  a  proceeding  that  it  was  perfectly  immate- 
rUl  whether  they  had  or  had  not  paid  the  September 
rent.  Now,  with  that  argument  I  cannot  agree.  It 
may  be  that  the  conduct  of  Major  Brabason  in  either 
case  may  be  harsh  and  oppressive,  but  nnques- 
tionably  the  harshness  and  oppression  of  the  oonduct 
imputed  to  him  is  increased  by  the  allegation — if  it 
were  true — that  after  the  civil  bill  decrees  were  ob- 
tained, and  from  a  period  subsequent  to  the  expira- 
tion of  the  year,  Major  Brabazon  had  received  rent 

namely,  from  March  to  September,  2861.  There* 
fore,  on  this  ground,  we  are  of  opinion,  the  gist  and 
sting  of  the  libel  being  to  represent  Major  Brabazon 

as  a  harsh,  and  oppressive,  and  tyrannical  landlord 

and  as  that  harshness,  and  severity,  and  oppression 
would  be  far  greater  i  fthe  rents  were  paid  up  to  Sep- 
tember, 1861,  than  if  they  were  merely  paid  up  to 
March,  1861,  that  it  was  necessary  to  justify  that 
portion  of  the  libel,  and  that  the  omission  to  justify  It 
renders  the  defence  objectionable.  As  to  the  fourth 
and  fifth  defences,  the  observations  I  have  already 
made  render  it  unnecesaary  for  me  to  say  much.  The 
fourth  defence  is  clearly  open  to  this  objection,  that  it 
professes  to  answer  the  entire  of  the  seoond  para- 
graph, and  it  omits  to  justify  the  passage  to  which  I 
have  idready  referred,  about  the  receipts  for  the  Sep- 
tember rent*  Why  the  foorth  and  fifth  defences  were 
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split  in  the  manner  they  have  been,  I  am  at  a  loss  to 
Imagine;  bnt,  however,  be  that  as  it  may,  the  fonrth 
defence  professes  to  go  to  the  whole  of  the  paragraph, 
and  it  omits  to  justify  this  passage.  There  is  a 
stronger  objection  to  it,  for  this  reason — that  in  the 
second  paragraph  the  libel  is  stated  with  innuendoes, 
and  it  is  clear  if  you  jnstify,  or  profess  to  justify,  the 
libel,  you  must  justify  the  use  of  the  words  in  the 
sense  in  which  they  are  charged  by  the  innuendoes — 
that  is,  if  they  are  capable  of  beanng  that  meaning. 
Well,  here  the  innuendoes  say,  that  the  meaning  of  the 
statement  complained  of  was  to  impute  harsh,  and 
oppressive,  and  tyrannical  conduct  to  Major  Brabazon, 
and  that  it  is  wholly  passed  over.  As  to  the  last 
defence,  it  is  enough  almost  to  mention  what  the 
charge  is  that  it  is  professed  to  be  justified,  and  what 
the  justification  is,  to  show  that  it  is  bad.  The  charge 
prof<)ssed  to  be  justified  is,  that  the  writer  saw  in  the 
hands  of  the  tenants  their  receipts  for  the  rent  up  to 
September,  1861;  the  justification  is,  that  he  saw 
documents  purporting  to  be  those  receipts.  That  is 
no  justification  at  all.  It  is  enough  to  mention  it  to 
see  that  it  is  bad.  It  is  bad  otherwise,  also,  as  it 
picks  out  a  portion  of  the  libel;  and  although  there 
are  cases  in  which  a  libel  may  be  divided,  there  would 
be  an  objection  to  dividing  it  in  this  case.  For  the 
reasons  I  have  stated,  I  am  of  opinion  that  the  de- 
murrers taken  to  the  defences  in  this  case  should  be 
allowed. 

Hates,  J. — My  brother  O^Brien  has  stated  so  fully 
the  grounds  on  which  he  thinks  that  these  demurrers 
ought  to  be  allowed  that  it  is  unnecessary  for  me  to 
do  more  than  express  a  general  concurrence  in  the 
views  he  has  stated.    The  first  thing  that  any  man  of 
common  sense  would  do  on  reading  a  libel  is  to  aee 
what  is  the  sting  of  it.     Now,  this  libel  consists  of  a 
parcel  of  general  observations  remarkably  well  suited 
for  some  person  writing  a  treatise  on  political  eco* 
nomy,  or  to  inflame  an  andience  from  the  platform ; 
and  if  it  rested  with  those  general  observations  it 
would  exdte  little  attention  and  do  little  harm.     It 
does  not  do  a  man  any  great  harm  to  call  him  a  harsh 
man,  or  an  oppressive  man,  or  anything  of  that  kind ; 
but,  if  yon  go  on  to  give  dates  and  facts,  and  show 
that  he  did  so  and  so;  that  in  a  proceediug  against 
his  tenants  he  evicted  them  in  the  middle  of  December 
when  they  had  paid  their  renU  up  to  the  29th  Sep., 
that  fumishea  every  man  in  society  who  might  wish 
to  do  an  ill  turn  to  that  person  with  facts  that  may 
prove  of  infinite  injury  to  him,  whilst  general  obser- 
vations wonid  pass  unnoticed.     That  is,  therefore,  the 
sting  of  this  libel;  and  it  is  an  extraordinary  thing 
how,  in  these  three  defences,  that  sting  has  not  been 
met  as  it  ought  to  have  been.      The  first  defence 
wonld  seem  to  go  generally  to  the  whole  of  the  libel, 
but  with  reference  to  the  stiug  of  it — ''  I  saw  their 
receipts  for  the  payment  of  the  rents  np  to  the  29th 
of  September."     Now,  is  that  attempted  to  be  justi- 
fied? The  defence  is,  **  Oh,  I  saw  them  np  to  the  25th 
of  March."     That  is  a  material  difference.     The  case 
of  ClarksoH  v.  Lawson,  in  which  it  was  decided  that 
it  was  no  justification  of  an  allegation  that  a  proctor 
bad  been  suspended  from  practising  three  times  to 
prove  that  he  had  been  suspended  only  once,  applies 
here,  and  a  ahews  that  snch  a  justification  is  not  suf- 


ficient. The  fourth  defence  specially  excludes  from 
it  the  passage  about  seeing  the  receipU  for  rent  np  to 
the .29th  September;  and  the  last  defence  says  that 
he  saw  documents  purporting  to  be  receipts.  The  conrt 
could  not  for  a  moment  hold  that  these  pleaa  of  justi- 
fication were  sufficient,  and  one  wonders  at  and  ad- 
mires the  ingenuity  of  counsel  that  made  so  mneh  of 
the  matter  in  argument.  For  these  reasons  I  am  of 
opinion  that  the  demurrers  should  be  allowed. 
FiTZQEBALD,  J.,  coucurred. 

Demurrers  allowecL 


Court  of  Common  ^Iras- 

CReported  hf  J.  Fidd  JohniUm,  Eiq.,  Bvri«l«r.jiUL«w.3 

M'DoNALD  V.  BuLWES — Nov.  5,  6,  1862. 

Trespass — Demurrer — ConstrucHan  of  12  Vic,  c,  16. 

A  justict^s  sectrch'Warrant  by  which  a  party  is  ar^ 
rested  must  be  founded  on  an  information  which 
discloses  a  charye  of  felony^  or  contains  a  statement 
of  facts  from  which  it  may  fairly  be  inferred  that 
a  felony  has  been  committed. 

And  therefore  where  the  informationstatedthat  A  .B, had 
neglected  to  return  a  gun  which  had  been  lent  to  him^ 
and  for  which  he  had  been  repeatedly  asked;  and  that 
the  person  swearing  the  injormation  had  reason  to  be  • 
lieve  it  was  in  the  possession  of  C.  D.,  and  nothing 
more;  and  the  magistrate,  knowing  C,  D,to  be  a 
pawnbroker  and  residing  within  his  jurisdidicn^ 
issued  a  loarrantj  by  virtue  of  which  the  pawn- 
broker was  arrested^  he  was  held  to  have  exceeded 
his  jurisdiction  and  to  be  liable  in  an  action  of 
trespass  (following  Lawrenson  v.  Hill,  10  /r.  6'. 

The  second  section  of  the  Justices  of  the  Peace  Protec- 
tion Acty  12  Vic  c  16.  did  not  contemplate  a  case 
as  where  A.  B»  is  plaintiff  and  C.  D,  deJendanJty 
where  there  be  technicalities  to  be  adhered  to, 

Andihef^ore  a  defence  to  an  action  of  trespass  under 
the  circumstances  stated  above  that  it  was  aflerwards 
ordered  in  the  same  matter  that  the  gun  shonld  be 
restored  to  the  person  who  swore  the  informntion^ 
andihat  that  order  had  not  been  quashed  or  reversed^ 
was  held  to  be  good  on  general  demurrer^  notunth- 
standing  that  the  title  of  the  information  was  differefnt 
from  the  title  of  the  certificate  of  the  order* 

A  search-warrant  by  which  the  property  when  found 
is  directed  to  be  brought  together  with  the  person  m 
whose  possession  it  is  found  becomes^  so  soon  as  the 
property  is  so  found,  a  jvarrant  to  secure  the  per- 
sonal attendance  of  such  party,  and  therefore  Jails 
within  the  provisions  of  the  12  Vic  c  16,  «.  2. 

The  3rd  count  of  the  summons  and  plaint  complained 
that  the  defendant  on  the  13th  of  September,  1859* 
caused  and  procured  the  plaintiff  to  be  arrested  And 
taken  into  custody,  and  to  be  detained  in  such  ens* 
tody,  and  to  be  taken  in  such  custody  in  and  along 
divers  public  streets  in  the  town  of  Athy  to  a  court- 
house, and  there  to  be  detained  in  custody  for  the 
space  of  four  hours  then  next  following.  The  4th 
count  complained  that  the  defendant  on  the  said  13th 
of  September,  1859»  assaulted  the  plaintiff  and  un- 
lawfully imprisoned  him  for  four  hours.  To  these, 
and  *o  each  of  them  respectively  as  a  distinct  defence, 
the  defendant  pleaded  that  at  the  respective  times  of 
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committing  the  respective  acts  in  said  oonnts  respec- 
ttyelj  mentioned  tbe  defendant  was  a  juistice  of  the 
peace  dnly  assigned  to  keep  the  peace  in  and  for  the 
coontv  of  Kildai*e;  and  that  on  the  13th  day  of  Sep- 
tember, 1859,  one  Francis  A.  Mills,  of  A  thy,  in  the 
said  coanty,  came  before  the  defendant  as  such 
jtistioe  and  duly  made  an  information  upon  oath  be- 
fore  the  defendant,  as  such  Jnstice,  in  the  words  fol- 
lowing, that  is  to  say,  that  *'  he  the  said  Francis  A. 
Mills,  about  two  months  previous  to  the  said  13th 
day  of  September,  1859,  lent  a  gnn  to  one  Patrick 
Leonard;  and  tliat  npon  several  occasions  he  the  said 
Francis  A.  Mills  asked  the  said  Patrick  Leonard  to 
return  the  said  gun  to  him,  the  said  Francis  A.  Mills, 
bat  the  said  Patrick  Leonaiti  neglected  so  to  do;  and 
that  he,  the  said  Francb  A.  Mills,  had  reason  to  be- 
lieve that  the  said  gun  was  then  in  the  possession  of 
the  plaintiff  in  the  town  of  Athy,"  the  said  plaintiff 
then  being  a  pawnbroker  in  the  said  town,  and  within 


Peace  in  Ireland  from  vexations  actions  for  acts  done 
by  thrm  in  the  execution  of  their  office;  "  and  that 
the  said  respective  acts  so  complained  of  were  re- 
spectively done  in  the  manner  hereinbefore  stated  by 
the  defendant  in  tbe  execution  of  bis  duty  as  such 
justice  of  tbe  peace  for  the  county  of  Eildare,  and 
with  resp<)ct  to  a  matter  within  his  jurisdiction  as 
such  justice.  Tbe  defendant  pleaded  a  further  defence 
to  each  of  these  counts  respectively,  which  stated  in 
addition  to  what  was  contained  in  the  above  plea  that 
it  was  afterwards,  to  wit,  on  the  1  Sth  day  of  Sep- 
tember, 1859,  ordered  in  the  same  matter  by  the 
said  justices  chat  the  plaiutiff  should  enter  into  a  re- 
coguiaanco  to  appear  at  the  said  court-house  on  the 
next  day  for  holding  the  petty  sessions  at  said  court- 
house  in  and  for  the  said  county  and  answer  the  charge 
of  having  in  his  possession  a  gun  which  was  felo- 
niously and  fraudulently  pawned  by  the  said  Patrick 
Leonard,  and  that  the  said  plaintiff  having  enterod 


the  petty  sessions  district  of  Athy  to  the  knowledge  ,  into  such  recognizance  appeared  at  the  said  conrt- 


of  the  defendant,  whereupon  the  defendant,  as  such 
justice,  issued  a  search-warrant  under  his  hand  and 
aeal,  directed  to  one  G.  H.  Lawson,  then  being  a  sub- 
inspector  of  the  authorized  constabulary  of  the  said 
county,  and  anthorizing  and  requiring  him  on  receipt 
of  the  said  warrant  to  enter  in  the  day-time  with  tbe 
necessary  and  proper  assbtance  into  the  honse  of  the 
plaintiff  and  make  diligent  search  there  for  the  said 
guo;  and  if  the  said  constable  should  find  the  same, 
or  any  part  thereof,  to  binng  it  together  with  the  per- 
son In  whose  possession  the  same  should  be  found 
before  the  defendant  or  some  other  of  the  magistrates, 
justices  of  the  peace  for  the  said  county,  to  be  further 
dealt  with  according  to  law,  by  virtue  of  which  war- 
rant the  constable  therein  named  entered  the  house  of 
the  plaintiff,  being  situate  within  the  jurisdiction  of 
tbe  defendant  as  such  justice,  in  the  daytime,  to 
search  for  the  said  gun,  and  did  accordingly  search 
therefor  and  found  the  said  gun  in  the  possession  of 
the  plaintiff,  which  gun  the  plaintiff  then  stated  to 
the  said  constable  had  been  pawned  by  the  said  Pa- 
trick Leonard,  and  was  then  held  in  pawn  by  him,  the 
plaintiff,  as  sach  pawnbroker,  whereapon  the  said 
constable  took  the  sud  gun  and  arrested  the  plaintiff; 
nsiog  no  unnecessary  violence  in  so  doing  for  tbe  pur- 
pose of  brining,  the  plaintiff  before  the  defendant  or 
some  other  justice  of  the  peace  of  the  said  county,  to 
be  dealt  with  according  to  law;  and  did  accordingly 
bring  him  in  such  custody  along  the  streets  in  the 
said  county  mentioned  to  the  court  house  of  Athy,  in 
the  said  connty,  before  the  defendant  and  one  Benja- 
min Lefroy,  then  duly  assembled  at  the  petty  sessions 
in  the  said  court-house  in  and  for  the  district  of  Athy, 
for  the  purpose  of  being  dealt  with  by  the  said  jus- 
tices according  to  law,  at  which  court-house  the  plain- 
tiff was  in  due  course  of  business  of  the  sajii  petty 
sessions  in  and  for  the  said  district,  nnder  and  by 
Tirtne  of  tbe  said  warrant,  detained  for  a  short  time 
in  the  custody  of  the  said  constable  nntil  the  said 
plaintiff  and  the  said  gnn  should   be  dealt   with 
according  to  law  in  respect  of  the  premises.    And 
the  plea  averred  that  the  said  several  acts  were 
xespectively  done  after  the  passing  of  a  certain  sta- 
tute passed  in  the   12th  year  of  her  present  Ma- 
j^»  entitled  <*  An  Act  to  protect  Joitices  of  the  i 


house  according  to  tbe  exigency  of  tbe  said  recogni- 
zance, whereupon  an  order  was  made  in  said  matter 
and  duly  recorded  by  the  justices  of  the  peace  for  the 
said  county  then  and  there  assembled  in  the  pre- 
sence of  the  plaintiff,  that  the  sa*d  gnn  should  be 
restored  to  the  said  Francis  A.  Mills;  and  that 
said  orders  respectively  were  in  full  force  and  effect, 
flcnd  had  not,  nor  had  either  of  them,  nor  had 
the  said  warrant  been  quashed  or  reversed.  The 
plaintiff  demurred  to  the  first  defence  on  the  ground 
that  the  several  matters  therein  alleged  in  fact  showed 
that  the  acts  complained  of  were  done  in  a  matter  of 
which  by  law  the  defendant  as  such  justice  either  had 
not  jurisdiction  or  in  which  he  exceeded  his  jurisdic- 
tion and  that  the  averment  that  the  said  acts  were  done 
with  respect  to  a  matter  within  his  jnrbdiction,  was 
an  inference  of  law  not  only  unsnstained  by  the  pre- 
ceding averments  but  contradicted  by  them.  The 
plaintiff  demmred  to  the  2nd  defence,  for  that  the 
warrant  was  not  the  snbject  of  a  certiorari,  and  could 
not  be  quashed  as  it  was  not  an  adjudication ;  and 
neither  of  the  orders  was  an  order  or  oonvictioa 
within  the  meaning  of  the  2nd  section  of  the  12th  of 
Vic  cap.  16. 

B^rne  (with  him  SeryeatU  Armstrong^  in  sapport 
of  the  demnrrers. — This  first  defence  does  not  dis- 
close any  cose  of  a  criminal  character  sufficient  to 
warrant  the  arrest  of  the  plaintiff  The  1 1th  section 
of  the  26  Geo.  IIL  c  43  (the  Pawnbrokers*  Act) 
contemplates  the  law  being  put  in  motion  by  tho 
pawnbroker.  {Monahan^  C.  •/. — The  pawnbroker 
may  arrest  a  paity  coming  to  pledge  whom  he  sus- 
pects, but  in  this  instance  it  was  not  tho  pawnbroker 
who  arrested.J  The  13th  section  requires  a  sworn 
information,  which  roust  state  an  unlawful  pawning; 
but  in  this  information  there  is  no  mention  made  of  a 
pawnbroker  nor  of  an  unlawful  taking,  so  that  there 
was  no  subject-matter  for  the  justice's  jurisdiction; 
nor  had  he  a  right  to  arrest  either  the  plaintiff  or  the 
person  who  pawned  the  gun.  The  gnn  was  stated  to 
have  been  lent,  and  the  justice  conld  do  no  more  than 
issue  a  search-warrant.  But  supposing  there  was  a 
subject-matter  of  jurisdiction  so  far  as  Leonani  was 
concerned  there  was  such  an  excess  of  jurisdiction  as 
justifies  this  action.    The  first  section  of  the  *•  Jus- 
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tices  of  the  Peace  Protection  Act/'  the  12  Vic  c.  16^ 
reqnires  that  for  any  act  done  by  a  jiutice  within  his 
jarisdictioD  the  action  shall  be  on  the  case,  and  shall 
allege  malice  and  want  of  probable  cause;  bat  what 
the  defendant  did  here  was  not  with  respect  to  a  mat- 
ter withm  his  jnrisdiction.  The  second  section  pre- 
serves the  action  of  trespass  where  the  matter  was 
not  within  bis  jurisdiction,  or  where  he  has  exceeded 
his  jnrisdiction*  Lawrenaon  t.  Hiil  (10  Ir.  Com.  Law 
Bep.  177)  is  an  anthoritj  in  point,  and  decides  that 
an  information  which  discloses  no  criminal  offence 
oannot  be  helped  oat  by  parol  evidence,  and  that  a 
general  jorisdiaion  over  the  snbject-matter  of  iuqairy 
will  not  protect  a  magistrate  from  an  action  of  trespass 
nnder  this  second  section  if  in  the  particalar  instance 
of  issning  the  warrant  be  acted  without  or  in  excess 
of  jurisdiction.  This  case  is  indistingoishable  from 
Lttwrensan  t.  HilL  It  was  argued  there  that  if  there 
was  JQrisdiction  at  all  the  action  did  not  lie.  The  cases  of 
Barton  ▼.  BrkkMU  (13  Q.  B.  393),  and  Leary  v. 
Patrido  (15  Q.  B.  266),  underwent  a  great  deal  of 
discossion  in  Lawrenaon  v.  Hill;  and  in  the  latter  of 
these  there  plainly  was  a  subject-matter  of  jaiisdic- 
tioo.  Lord  Denman's'observation  in  Caudle  ▼.  Sey- 
numr  (1  Q.  B.  892),  that  the  magistrate's  **  protec- 
tion depends  not  on  jurisdiction  over  the  subject- 
matter  bat  jorisdiction  over  the  individual  arrested," 
is  pertinent  to  the  present  case;  because  so  far  as  this 
information  is  personal  it  only  points  to  the  possession 
of  the  gon.  *It  cannot  be  validated  by  subsequent 
evidence  of  focts — Paley  on  Convictions,  55, — but 
the  averment  in  this  defence  that  the  acts  complained 
of  wero  done  with  respect  to  a  matter  within  the  de- 
fendant's jurisdiction  as  a  justice  is  an  inference  of 
law  not  only  unsustained  by  the  preceding  allegations 
of  fact  bat  contradicted  by  them.  With  regard  to 
the  second  defence  we  cannot  deny  that  the  second 
order  mad^—the  order  to  restore  the  gun— was  a  ju- 
dicial act,  but  we  submit  that  in  this  second  section 
what  the  Legislatnre  contemplated  was  judicial  pro- 
cedure against  the  person.  Here  the  proceeding  was 
against  a  thing,  and  the  warrant  is  not  the  sobject  of 
a  certiorari— A  v.  Lediard  (Sayers*  Bep.  6),  nor 
any  act  other  than  judicial  acts — h.  v.  Ll^t^  (Calde- 
oOtt^  Aep.  309).  The  section  requires  that  the  order 
be  made  *Mn  the  same  matter;"  but  the  matter 
wherein  the  warrant  was  Issned  was  a  matter  in  which 
Krancis  A.  Mills  was  complainant,  and  Patrick  Leo- 
nard was  defendant,  whereas  the  matter  in  which  the 
alleged  orders  were  made  was  a  matter  in  which 
Francis  A.  Mills  was  complainant,  and  the  present 
plaintiff  was  defendant.  The  language  of  the  infor- 
uution  as  well  as  its  title,  and  the  language  used  in 
the  certificates  of  the  orders,  as  well  as  their  titles, 
show  that  it^  was  not  the  same  matter.  The  mat- 
ter wberefai  the  alleged  orders  were  made  was  the 
matter  of  a  complaint  not  begun  till  aflter  the  issuing 
of  the  warrant  and  the  commission  of  the  acts  com- 
plained of.  We  submit  that  the  defendant  sheukl 
pvedoee  eheorig^oale  or  certified  copies  of  the  infer* 
matien,  wan  ant,  and  ordeia  wpoa  the  argument  ef 
tibia  dtorourrer. 

iir.  (P.  JUfctr  (with  him  /.  T.  Ball,  Q^O)  eonUns. 
-^t  js-sofficteot  if  a  legal  oflenee  can  be  mfenred 
firen-  the  warrant — Cao4  v«  JUuntam  (I  Bfaa  4^  Gr. 


262).    A  justice  is  not  liable  in  trespass  for  having  is- 
sued a  search-warrant  upon  facts  sufficient.     There 
need  not  be  a  positive  and  direct  averment  upon  oath 
that  goods  are  stolen — Elsee  v.  Smith  (1  i>owL  &  Ry. 
102).     What  a  search-warrant  ought  to  contain  will 
be  found  in  2  Hale's  Pleas  of  the  Crown,  pp.  1 13  & 
150.    A  criminal  offence  could  not  by  any  means  have 
been  inferred  from  the  information  in  Lawrenaon  v. 
Hill;  and  it  was  on  this  ground  that  Pigot,  C.  B.,  held 
the  magisti'ate  was  not  protected  from  an  action  of  tres- 
pass.    By  the  20  &  21  Vic.  c.  54,  s.  4,  any  bailee 
of  property  fraudulently  converting  the  same  to  his 
own  use  is  made  guilty  of  larceny.     What  are  the 
facts  disclosed  apon  the  face  of  this  information? 
That  a  gun  was  lent  two  months  previously  and  was 
repeatedly  asked  for.    It  is  not  necessary  to  show  that 
a  jury  must  make  this  out  to  have  been  a  larceny.    All 
that  is  necessary  is  to  show  that  the  justice  might 
fairly  apprehend  a  larceny  had  been  committed.  Cave 
V.  Mountain  decides  this  case.     [Ball,  J, — ^There  a 
felony  was  charged.]    And  here  it  was  committed. 
A    felony    is    only    a    conclusion    of    law.      The 
facts    amounted   to  felony.      [Monahan^  C.   J*.-— 
The  information  does  not  charge  a  conversion    of 
the  property.]     A  neglect  under  such  circumstances 
amounted  to  a  refusaL    l^onard  was  asked  repeatedly. 
The  magistrate  may  be  sued  in  an  action  on  the  case 
for  improvidently  issning  the  warrant,  but  be  is  not 
liable  in  trespass.  A  search-warrant  is  partly  a  minis- 
terial and  partly  a  judicUl  act —  Webb  v.  Roa$  (4 
HurL&  Norm.  115).     With  regard  to  the  second 
defence,  I  submit  the  search-warrant  will  be  held  to 
have  been  against  the  person  in  whose  possession  the 
gun  was.    Therefore  the  subsequent  orders  are  truly 
stated  to  have  been  made  in  the  same  matter.    The 
plaintiff  seeks  to  avoid  this  consequence  by  insisting 
that  we  are  to  prodoce  the  originals  or  attested  copies 
of  these  orders  to  be  compared  by  the  court  on  this 
demurrer.    The  records  of  an  infeiior  court  cannot  be 
inspected— «1   Saundera's  Reports,  8  b.    The  plea 
contains  an  averment  which  states  the  information, 
and  the  {^ntiff  seeks  to  contradict  the  record  on  the 
argument  of  this  demurrer.  • 

J.  T.  Ball,  Q.(7.— As  to  the  first  defence  I  ad- 
mit there  is  no  felonious  charge  in  the  information ; 
but  that  is  irrelevant  It  might  bo  otherwise  as  be- 
tween Leonard  and  the  mag'istrate,  but  not  where  a 
pawnbroker  was  concerned.  \Monahan,  C.  J. — ^The 
information  does  not  state  the  plaintiff  was  a  pawn- 
broker.] No;  but  every  pawnbroker  is  amenable  to 
the  justices  in  whose  district  be  is.  This  man  was 
not  only  a  pawnbroker^  but  a  pawnbroker  within  the 
defendant's  juriadiction.  Every  search-warrant  must 
contain  an  order  to  bring  before  the  jostice  the  person 
with  whom  the  property  is  found.  The  pawnbroker 
tells  the  constable  the  gun  has  been  pawned  with 
him.  [Monakan,  (7.  J, — Would  not  that  be  making 
the  validity  of  the  warrant  depend  upon  ea^^poat  facta 
drcumsunoes?  I  could  understand  that  argument  if 
the  plea  stated  the  constable  had  himself  .arrested  the 
pawnbro^ker.]  The  1 3th  section  of  the  Pawnbroker's 
Act  has  no  word  of  felony  in  it;  it  is  enacted  "  for 
the  better  enabling  aU  persons  to  recover  their  i^oode 
and  chattels*"  The  oj^jeet  of  that  Act  was  the  xa- 
stotalion  ef  .the  pcoptrty,  not  the.d9tic(i9fijf.%9r 
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in  the  person  pawning.     Viilawfally,  in  that  section, 
does  dot  mean  felonloosly;  it  means  improperlj.     No 
one  bat  the  owner  of  a  t^ing  ean  legally  pawn  it. 
The  words  of  the  Aet  ought  rather  to  be  strained  to  im- 
port what  maj  be  necesssary  to  maintain  the  msgis- 
trate's  jnrisdiction.     If  the  sobject  matter  npon  which 
a  magistrate  is  engaged  be  within  his  jnrisdiction,  he 
b  protected  from  an  action  of  trespass,  and  can  only 
be  sned  in  an  action  on  the  case  for  a  malicious  nse 
of  his  authority.    The  whole  controversy  turns  upon 
these  words  in  the  first  section  of  the  Justices*  Pro- 
tection Act,  *'  with  respect  to  a  matter  Within  his 
jnrisdiction."    These  two  sections,  the  first  and  se- 
cond, were  intended  to  provide  for  three  cases.     1. 
Where  the  subject-matter  is  within  the  magistrate's 
jnrisdiction.    2.  Where  the  case  is  uUra  vires  of  the 
magistrate.     3.  Where  there  is  excess  of  jurisdictioiu 
There  is  no  English  case  which  decides  that  if  there 
be  jnrisdiction,  the  magistrate  is  not  protected.     As 
to  Barton  v.  BrichneUy  there  was  no  jurisdiction  in 
that  case  to  put  a  man  in  the  stodcs  for  two  hours. 
Where  the  duty  of  a  magistrate  is  not  simply  ministe- 
rial, he  is  not  liable  in  an  action  unless  he  can  bo 
fixed  witl|  malice. — Linford  y.  FtUrm/ (\S  Q.  B., 
247).    [^Manakan,  C.  J. — If  neither  the  facts  nor 
the  charge  authorized  the  act,   can  it  be  said  to 
be  within  his  jurisdiction?    There  is  no  statement 
that  Leonard  unlawfully  got  the  gun,  or  pawned  the 
gun,  or  that  the  gun  was  claimed  by  the  pawnbroker 
qud  pawnbroker.     If  neither  the  charge  nor  the  facts 
amount  to  what  would  authorise  a  warrant,  can  there 
be  jurisdiction?]     GKven  a  jurisdiction  over  the  sub- 
ject-matter, and  a  state  of  facts  which  convince  the 
magistrate  in  his  conscience  that  he  has  jurisdiction, 
he  is  to  be  protected  except  from  an  action  for  a  ma- 
Kdous  use  of  that  jurisdiction.     The  question  here  is, 
must  the  court  not  take  it  that  the  facts  were  proved 
when  the  warrant  states  them?   Tlie  warrant  is  legal 
on  the  face  of  it      To  hold  with  the  plaintiff,  the 
court  must  go  behind  the  warrant. — Brittain  v.  JTtn- 
naird  (1  Brod.  &  Bing.,  432);  In  re  Ctarke  (2  Q. 
B.,619).      [Chrisdany  /.—The  information  being 
deficient,  the  magistrate  makes  up  for  the  deficiency 
by  recitals  in  the  warrant  ]   [BaUj  J, — It  seems  to  me 
that  he  has  imagined  persons,  pUces,  and  transactions.  J 
Tlie  imagination  was  not  greater  than  that  instanced 
in  Brittain  y.  Kmnavrd,    As  to  the  second  defence, 
it  ia  founded  on  the  following  clause  in  the  second 
section  of  the  Justices  of  the  Peace  Protection  Act — 
**  Nor  shall  any  such  action  be  brought  for  anything 
done  under  any  such  warrant  which  shall  have  been 
issued  by  sudi  justice  to  procure  the  appearance  of 
such  party,  and  which  shall  have  been  followed  by  a 
conviction  or  order  in  the  same  matter,  until  after 
such  conviction  or  order  shall  have  been  so  quashed.*' 
A  search-warrant  is  not  a  warrant  of  decision,  or  of 
condemnation,  or  of  punishment.    What  was  the  ob- 
ject of  this  warrant?    It  i^as  to  bring  the  man  with 
whom  the  property  was  found,  that  the  magistrates 
might  adjudicate  on  whose  property  it  was.     This,  and 
all  that  followed,  was  subject  to  be  quashed  in  the  Court 
of  Qneen*s  Bench.     There  that  order  must  have  stood 
or  fallen  by  the  facts.      \_Monahany  C.  J. — In  the 
case  of  wages  benrg  dne,'&c.,  a  magistrate  may  order 
them  to  be  paid.    Ndw»  I  imagine  he  has  no  risht  to 


issue  a  warrant  to  bring  a  piirty  befbre  hhn,  to  the 
end  that  he  may  order  him  to  pay  the  wages.]  The 
clause  never  included  such  a  case.  It  applies  only 
where  the  warrant  is  a  preliminary  step. '  The  magitf- 
trate  could  not  take  the  gun  from  the  pawnbroker 
without  issuiog  a  warrant,  without  bringing  him  be- 
fore him  to  investigate  the  facts. 

Serjeant  ArmHrong  in  reply. — ^The  doctrine  laid 
down  in  Lawremon  v.  Hiil  that  a  general  juris- 
diction is  not  sufficient,  but  that  the  particular  thing 
done  by  the  magistrate  must  be  within  his  jurisdic- 
tion, was  not  new. — Grady  v.  Hunt  (1  Ir.  Jur.,  N.S., 
10);  Newboutd  v.  CoUmdn  (6  Exch.,  189).  The 
facts  disclosed  here  are  insufficient  to  authorise  this 
proceeding  under  either  the  20  &  21  Vict.,  c  54,  or 
the  Pawnbrokers'  Act,  26  Geo.  3,  a  43.  There  is 
no  conversion  of  the  property  alleged.  Innocence  fa 
compatible  with  all  the  fiuts,  and  the  information 
would  make  a  bad  count  in  trover.  The  goods,  not 
the  person,  may  be  taken  nndor  the  Pawnbrokers* 
Act,  and  that  upon  a  sworn  information  that  thej 
were  unlawfully  obtained.  There  is  none  such  here, 
and  if  there  were,  the  jnrisdiction  is  exceeded  by  di- 
recting the  body  to  be  taken.  The  9  Geo.  4,  c.  55, 
s.  56,  requires  the  oath  of  a  credible  witness  that  a 
felony  has  been  committed.  The  whole  foundation  ia 
a  felony  charged.  [Monahan^  €*  J, — How  can  that 
be  when  the  section  speaks  of  offences  punishable 
upon  summary  conviction?]  They  are  all  felonies 
nevertheless. — I  Nunn  &  Walsh,  253.  As  to  the 
second  defence,  it  is  unneoessaiy  to  say  anything 
about  the  warrant  being  quashed,  for  the  second  sec* 
tion  of  the  Justices  of  the  Peace  Protection  Act  does 
not  require  it  According  to  the  plea^  the  warrant 
is  a  search-warrant,  and  search-warrants  are  not 
within  the  meaning  of  the  Legislature  in  this  section 
at  alL  The  difference  between  warrants  and  search- 
warrants  is  old  and  clear.  This  second  section  con- 
templates a  person  known  and  charged  with  an  offence. 
How  can  there  be  a  process  to  compel  a  party  to  ap- 
pear where  there  is  no  persona  nominataf  The  or- 
dinary warrant  to  bring  up  a  person  charged  with  an 
offefice,  is  the  warrant  meant  in  this  section.  What 
was  the  exigency  of  this  search-warrant?  Kot  to 
bring  up  any  person  in  particuhir.  Suppose  when 
the  plaintiff  was  brought  up,  the  gmi  had  been  ordereil 
to  be  given  back  to  him,  what  would  be  said  of  his 
going  into  the  Court  of  Queen's  Bench  to  qttash  that 
order,  an  order  to  get  back  his  own  property?  Again« 
even  if  search-warrants  were  meant  to  be  included, 
the  subsequent  order  must  be  made  in  the  same  mat« 
ter.  There  is  no  matter  here.  There  Is  no  defendaift. 
Until  the  order  to  restore  the  gun,  no  matter  existed. 
We  are  out  of  this  section  altogether,  but  if  not,  Chen 
that  section  requires  that  the  order  be  in  the  same 
matter;  and  the  allegation  in  the  plea  that  it  Wis  in 
the  same  matter  makes  ho  matter,  for  there  was  tio 
matter  to  make  it  in. 

Cur.  adv,  vulL 

Nov.  21. — MoNABAN,  G.  J.,  having  stated  the 
facts  and  pleadings,  delivered  the  judgment  of  the 
court. — To  support  the  first  of  these  pleas  it  has  been 
argued  that  this  warrant  appeared  to  be  an  ordinarj 
search-warrant;  that  if  a  felony  b  committed,  and 
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snpposiiig  the  magistrate  haa  reasonable  groonds  for 
believing  that  the  stolen  goods  are  in  the  custody  of  a 
certain  person,  it  is  his  duty  to  issae  a  search-warrant, 
with  a  direction  to  bring  the  stolen  property  and  the 
person  in  whose  possession  found;  and  if  this  infor- 
mation contained  a  statement  that  a  felony  had  been 
committed,  or  that  from  which  it  might  fairly  b^^  in 
ferred  that  a  felony  had  been  committed,  no  subse- 
qnent  facts  are  wanted  to  jnstify  what  was  done. 
Bnt  the  word  made  nse  of  in  this  information  is  **  ne- 
glected.'^ It  is  not  stated  that  Leonard  refnsed  to 
restore  the  gnn ;  it  is  not  stated  that  the  gun  was 
stolen,  nor  is  anything  stated  from  which  that  might  be 
inferred.  It  is  not  stated  that  the  gnn  had  been  pawned 
without  the  knowledge  or  consent  of  the  owner,  from 
which  there  might  be  inferred  facts  which  would  give 
the  magistrate  jurisdiction.  We  were  referred  by  the  de- 
fendant's counsel  to  the  20  &  21  Vict.,  c  54,  s.  4, 
which  enacts  that  ''  if  any  person,  being  a  bailee  of 
any  property,  shall  fraudulently  take  or  convert  the 
same  to  his  own  use,  or  the  u»e  of  any  person  other 
than  the  owner  thereof,  although  he  shall  not  break, 
bulk,  or  otherwise  determine  the  bailment,  he  shall  be 
guilty  of  larceny."  Bnt  it  is  never  said  that  Leonard 
converted  the  gnn  to  bis  own  nae,  t.«.,  it  does  not 
appear  on  the  information:  it  does  appear  afterwards. 
The  validity  of  the  warrant  cannot  depend  upon  sub- 
sequent eveuta.  Mr.  Ball  preferred  resting  the  case 
upon  the  Pawnbrokers'  Act.  The  13th  section  of  the 
26  Geo.  3,  c.  43,  was  passed  *^  for  the  better  enabling 
all  persons  to  recover  their  goods  and  chattels,"  $nd 
requires  a  statement  on  oath  that  the  goods  were  un- 
lawfully taken,  and  that  there  was  just  cause  to  sus- 
pect they  were  knowingly  and  unlawfully  taken  to 
pawn.  Does  the  information  set  out  in  tliis  pleading  i 
couta:n  these  requisites?  There  must  bean  unlawful 
taking  alleged  ;-^there  is  none  here.  Next  it  must 
appear  that  the  property  was  pawned:  that  does  not 

.appear.  Next,  that  the  pawnbroker  had  knowingly 
taken  them  to  pawn:  d  fortiori  that  does  not  appear. 
And  grant  that  all  these  things  were  in  it,  where  is 
the  authority  under  this  Act  to  arrest  the  pawnbroker 
at  all?  Unsuccessful  as  was  the  attempt  to  find  a 
felonious  charge,  the  endeavour  to  bring  the  case 
within  the  Pawnbrokers'  Act  Is  more  forlorn.  It  only 
remains  to  be  seen  whether,  upon  this  state  of  things,  an 
action  of  trespass  con  be  maintained  against  the  ma- 
gistrates. -This  question  depends  upon  the  construc- 
tion of  the  Justices  of  the  Peace  Protection  Act,  1 2 
Vic.,  c.  16,  the  first  section  of  which  provides  that 
every  action  to  be  brought  against  a  justice  for  any 
act  done  within  his  jurisdiction,  or  with  respect  to  a 

.  matter  within  his  jurisdiction,  shall  be  on  the  case  as 
for  a  torU  No  criminal  ofiPence  is  alleged  in  this  in- 
formation, and  we  have  to  determine  what  jurisdic- 

.  tion  the  magLtrate  had  to  arrest.  Lawrenson  v.  Hill 
is  a  much  stronger  case  than  the  present.  In  it  the 
written  information  did  not  contain  a  charge  of  felony, 
but  there  was  parol  evldeuce  which  showed  grounds 
for  concluding  a  cliarge  of  felony.  The  Court  of  Ex- 
chequer held  that  since  the  written  information  did 
not  contain  a  charge  of  felony,  the  magistrates  either 
had  no  jurisdiction,  or  exceeded  their'  jurisdiction. 
A  muUo  Jortion^  must  we  so  hold  in  this.  We  can- 
not distinguish  this  case  fi'om  Latmmson  v.  Hill,    I 


confess  that  irrespectively  of  that  case  I  entertain  do 
doubt  that  if  a  magistrate,  though  acting  bona  fide,  laane 
a  warrant  to  arrest  a  man  upon  an  information  which 
contains  no  charge  of  felony,  he  exceeds  his  jurisdic* 
tion.    We  are  bound  by  Lawrenson  v.  Hill;  bnt  into 
the  cases  there  cited  I  shall  not  myself  enter,  becanse 
independently,  of  that  case  I  feel  no  doubt.     The  de- 
murrer to  the  first  defence  must  therefore  be  allowed. 
The  second  defence  involves  a  questiou  of  greater  dif- 
ficulty.    It  states  that  it  was  afterwards  ordered  in 
the  same  matter  that  the  plaintiff  should  enter  into  a 
recognisance  to  appear  on  the  next  day  for  holding  the 
Petty  Sessions,  and  that  the  plaintiff  having  appeared, 
an  order  was  made  in  said  matter  that  the  gnn  should 
be  restored  and  that  said  orders  and  warrant  have  not 
been  quashed  or  reversed.     This  plea  depends  upon  a 
clause  in  the  second  section  of  the  Justices'  Protection 
Act,  and  it  affords  an  answer  to  the  present  action. 
It  is  averred  as  a  matter  of  fact,  though  I  for  on(^do 
not  think  much  of  the  averment,  that  the  order  was 
made  in  the  same  matter.     If  it  appeared  otherwise, 
I  should  not  consider  myself  bound  by  the  statement 
in  the  plea.    I  do  not  think  this  section  contemplated 
a  case  as  where  A.  B.  is  pla!ntiff,  and  G.  D.  defen- 
dant, where  there  be  technicalities  to  be  adhered  to. 
The  warrant  is  founded  on  the  information,  and  it  is — 
Search  C.  D.,  and  bring  the  gnn  here.     We  think 
this  was  a  warrant  to  bring  C  D.  before  the  magis- 
trate.   For  what  purpose?     To  be  dealt  with  accord- 
ing to  law,  f  .e.,  if  a  felony  had  been  committed  to  send 
him  to  gaol,  or  to  order  the  gun  to  be  restored;  be* 
cause  there  is  no  doubt  that  though  the  magistrate  had 
not  jurisdiction  to  arrest,  ho  could  not  have  ordered  the 
gun  to  be  restored  without  first  summoning  the  pawn- 
broker to  show  cause  against  his  doing  so.     We  think 
(however  informal  the  complaint)  that  the  order  was  an 
order  made  in  the  same  matter.     Very  possibly  tho 
framer  of  this  Act  of  Parliament  did  not  contemplate 
such  a  warrant  as  was  issued  here,  bnt  the  case  of  an 
ordinary  warrant,  where  there  is  an  option  to  issue  a 
warrant  to  arrest  or  to  issue  a  summons.     We  think 
in  result  and  consequence  that  when  the  gun  was 
found  in  this  man's  possession,  this  warrant  became  a 
warrant  to  secure  his  personal  attendance.    The  de- 
murrer to  the  second  defence  is  overruled,  and  there 
being  one  good  answer  to  the  action,  there  must  be 
Judgment  for  the  Dejendanl, 


Court  of  3l$an&nq)tc];&:Sii0Qlbencj?. 

CReportad  bj  John  Lerey,  Etq.,  Barrtiler..aLl«w  1 

[Before  Lynch,  J.] 

Re  Wiluam  MKean.— Dec  1862. 

Lien  in  respect  of  an  aUeged  right  existing  by  virtue 
of  a  course  of  deeding — Goods  sent  on  consignment^ 
for  which  bills  are  discounted  before  they  are  aC' 
cepted  by  t^  consignees  on  whom  th^  are  drawn. 

Where  a  bank  discounts  the  drafts  of  a  trader  upon 
a  consignee  to  whom  he  consigns  goods  to  be  sold 
on  commission  before  the  bills  are  accepted  by  the 
consignee^  who  ultimately  refuses  to  accept  them  ^ 
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all,  although  the  goods  have  hem  sybsequently  soldy 
the  bank  Aat  discounted  the  bills  has  no  lien  on  the 
goods  or  claim  on  the  produce  of  them  when  sold^ 
either  by  way  of  Hen,  or  by  virtue  of  any  right 
existing  in  respect  of  the  course  of  dealing  which 
previously  existed. 

Deed  of  mortgage  executed  on  the  eve  of  bankruptcy 
in  pursuance  of  a  previous  arrangement  to  do  so. 

Although  a  deed  of  assignment  by  way  of  mortgage 
may  be  executed  by  a  trader  tn  insolvent  cir- 
cumstances, and  upon  the  eve  of  bankruptcy,  yet 
when  it  was  executed  in  pursuance  of  a  pre- 
vious arrangement  to  do  so,  and  that  at  the  time 
of  such  agreement  or  an  angement  the  party  ad- 
vancing die  money  acted  bona  fide,  and  that  on 
the  day  the  deed  was  actually  executed,  the  mort- 
gagee had  no  knowledge  of  any  circumstances  ex- 
isting to  render  the  conveyance  anything  but  a  sim- 
ple ^JUment- of  the  previous  agreement,  such  tis- 
signment  will  not  be  deemed  an  act  of  bankruptcy, 
but  will  be  valid  against  the  assignees. 

Voluntary  preference  procured  by  contrivance,  and 
the  suggestion  of  another  party  when  the  trader  is 
insolvent,  and  where  a  credjAor  by  such  contrivance 
gets  a  third  party  to  endorse  bills  to  secure  hisddft. 

Although  a  preference  to  a  creditor  be  not  the  volun- 
tary cut  ^  a  trader,  tul  given  by  the  contrivance 
and  at  the  suggestion  of  another,  for  the  purpose  of 
getting  a  security  for  his  own  dtbt,  and  he,  for  this 
purpose,  induces  the  trader  to  mortgage  certain 
property  for  the  debt  due  to  such  creditor,  and  that 
the  mortgagee  will  besides  indorse  certain  bills  to 
secure  the  debt  of  the  party  having  recourse  to  this 
contrivance^  such  a  dealing  will  be  deemed  a  fraud 
upon  the  bankrupt  laws,  and  done  for  the  purpose 
of  defeating  their  operation;  and  such  deed  will  be 
inoperative  against  the  assignees;  and  the  party  thus 
induced  to  indorse  the  bills  will  have  a  good  defence 
to  any  action  brought  for  the  recovery  of  them, 

Ths  bankrapt  had  been  a  flax  spinner  and  linen  ma- 
nnfactnrer  at  Eeadj,  in  the  Ooantj  of  Armagh.  The 
case  came  before  the  conrt  upon  three  charges  and 
discharges,  bnt  all  connected  with  each  other,  and 
forming  portions  of  the  dealings  and  transactions  of 
the  bankrupt.  The  first  charge  was  on  the  part  of 
the  Bank  of  Ireland.  The  second  was  a  charge  by 
Mrs.  Margaret  M'Kean  on  foot  of  a  mortgage  executed 
to  her  bj  the  bankrupt  in  pursuance  of  an  arrange- 
ment to  do  so.  The  third  was  the  charge  of  James 
M*Kean,  administrator,  with  the  will  annexed  of  Mrs. 
Elizabeth  M'Kean,  whereby  he  claimed  to  be  entitled 
to  the  property  of  the  bankrupt  conveyed  to  the  tes- 
tator on  the  2nd  of  June,  1862. 

Keman,  Q.C.,  (with  him  P.  Martin,)  was  for 
the  Bank  of  Ireland,  and  also  for  the  administra- 
tor of  Elizabeth  M'Kean,  and  for  Margaret  M'Kean. 
They  cited  Chase  v.  Gobble,  (2  M.  &  G.  930);  Bel- 
cher V.  PriUie  (10  Bing.  416);  Straham  v.  Barton 
(1 1  Exch.  647);  Brown  v.  Kempston  (19  Ii.J.,N.S., 
CP.  169;  Johnsons.  Fesseymer  (25  Beav.  88,  8 
De  Gex.  &  Junes,  13);  Hutton  ▼.  Crutwdl  (1  Ellis  & 
Bkckbam,  15.) 


Heron,  CIC^  was  for  the  assignees.  He  cited 
Liudley  on  Partnership,  907i  and  cases  there  collected ; 
Re  Carroll  (7  Ir.  Jnr.)  Ex  parte  Zwilchenbart  (3 
Mon.  D.  ifeD.  671.) 

The  facts  appear  in  the  able  and  elaborate  judg- 
ment of  Judge  Lynch. 

Judge  Lynch. — In  this  case  I  havft  to  deal  with 
three  parties  who  have  filed  charges  affecting  the 
bankrupt's  estate.  The  first  is  that  of  the  Bank  of 
Ireland,  who  claim  a  lien  on  the  produce  of  certain 
flax  8oId  by  Messrs.  Armstead  and  Co.,  to  the  extent 
of  bills  discounted  by  the  bank  which  were  drawn  by 
the  bankrupt.,  and  discounted  by  them,  on  account  of 
the  flax,  at  the  time  of  its  shipment,  but  which  were 
refused  acceptance  by  Armstead  &  Go.  Amongst 
other  matters  of  discharge,  the  assignees  insist  that 
the  Bank  of  Ireland  has  no  lien  in  respect  of  this 
dealing,  and,  in  my  opinion,  they  can  have  no  specific 
claim  against  the  produce  of  Ihis  flax,  so  as  to  entitle 
them  to  be  paid  the  amount  of  these  unaccepted  bills. 
The  claim  of  the  bank  is  only  stated  in  their  proof, 
and  is  certainly  in  a  very  untechnical  form  before  tho 
court,  stating  Tirst  a  lien  against  the  spectfic  goods, 
and  then  stating  merely  the  conversion  of  these  ^oods 
into  cash,  and  claiming  against  the  proceeds.  No 
objection,  however,  as  to  form  arose  until  the  case 
was  at  argument ;  the  assignees  thought  that  1  should 
not  listen  to  an  objection  by  the  bank  to  the  form  of 
their  own  claims,  but  I  felt  bound  to  hear  the  case 
on  the  evidence  before  mc,  and  to  dispose  of  it  I 
would  have  allowed  the  bank  to  state  their  claims 
in  any  form  they  considered  beneficial  to  themselves, 
if  asked  at  a  reasonable  time  to  do  so;  but  I  cannot 
allow  parties  to  lie  bye  nntil  the  case  is  at  argument, 
and  then  obj^ect  to  the  manner  in  which  their  own 
claim  is  brought  forward.  If  they  lose  any  advantage 
in  the  Appellate  Court,  or  elsewhere,  it  is  their  own 
fault.  On  behalf  of  the  bank,  this  claim  is  not  put 
before  me  on  any  precise  or  definite  grounds.  It  is 
not  claimed  exactly  as  a  lien  on  the  goods,  bnt  as  a 
right  existing  by  virtue  of  a  course  of  dealing  between 
them  and  the  bankrupt,  whereby  it  is  said  a  right 
existed  to  have  the  goods  applied  specifically  to  dis- 
charge this  bill,  or  at  all  events  that  these  goods  were 
intended  to  discharge  it.  I  must  add  that  the  Bank 
of  Ireland  does  not  claim  any  special  title  arising  out 
of  the  letter  of  the  4th  of  June,  or  insist  on  that  do- 
cument as  of  any  effect,  other  than  as  evidence  of  the 
pre-existing  dealings  between  the  parties.  Now,  tho 
dealings  between  the  parties,  as  disclosed  in  the  evi- 
dence, in  my  judgment  are  as  follows: — The  bank- 
rupt consigned  goods  to  the  Messrs.  Armstead,  and 
in  due  course  of  trade  used  to  draw  on  them  against 
the  consignments  forwarded,  Messrs.  Armstead  & 
Co.  accepting  the  drafts  on  them,  of  course  on  the 
faith  of  the  consignments  of  which  they  were  advised. 
The  Bank  of  Ireland  knew  of  this  dealing,  in  fact  it 
was  the  ordinary  custom  of  trade,  and  they  discounted 
for  the  bankrupt  the  dafts  so  drawn  by  him  before 
they  were  accepted  by  the  consignees.  In  this  par- 
ticular case  the  draft  was  obtained  unaccepted,  the 
Messrs.  Armstead  and  Co.  not  having  been  sati.-fied 
that  goods  of  sufiicient  value  had  been  forwarded.  I 
certainly  do  not  see  in  such  a  dealing  in  the  ordinary 
coarse  of  trade,  any  foundation  for  the  right  now 
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claimed,  no  authority  in  favour  of  it  having  been  cited 
to  me,  and  no  principle  has  been  shown  to  me  on 
which  it  conld  be  said  to  rest — in  trnth  it  wonld  be 
of  the  greatest  iojary  to  trade,  were  it  to  be  held  that 
a  draft  for  probable  valae  against  a  consignment  stood 
as  specificailjr  charging  that  particalar  consignment 
with  the  liabilitj  to  satisfy  that  particular  draft — no 
semblance  of  sach  a  proposition  exists  in  any  case  to 
which  I  have  been  referred.  I  see  nothing  at  all  in  the 
case  to  bring  it  within  any  class  distinct  from  the  ordi- 
nary dealings  on  consignments,  drawing  for  the  pro- 
bable ralne,  and  in  respect  of  which  it  is  not  insisted 
before  me  that  any  sach  specific  right  arises.  It  ap- 
pears to  me  on  the  whole  of  this  case,  there  is  nothing 
in  it  bat  the  ordinary  coarse  of  dealing,  which  ad- 
mittedly does  not  give  the  right  claimed.  Therefore,  I 
mle  that  the  Bank  of  Ireland  has  no  specific  title  to 
the  produce  of  the  consignments  as  cldmed  by  them, 
and  I  give  the  assignees  their  costs  against  them. 
The  second  branch  of  this  case  arises  on  the  charge  of 
Mrs.  Margaret  M'Eean,  on  foot  of  a  mortgage  exe- 
cuted to  her  on  the  2Dd  of  June,  1862,  by  the  bank- 
rapt.  It  is  insisted  that  this  was  a  fraudulent  pre- 
ference, and  that  it  was  a  part  of  a  series  of  transac- 
tions on  that  day,  which  taken  together  amounted 
to  an  act  of  bankruptcy.  I  will  have  occasion,  in 
giving  judgment  on  the  subsequent  charge,  to  go 
into  detail  of  the  transactions,  and  express  my  opi- 
nion and  findings  upon  them ;  but  on  this  charge  I 
put  the  case  on  a  ground  disconnected  from  them,  and 
on  a  ground  peculiar  to  itself.  I  find  on  the  evidence 
that  Mrs.  Margaret  M'Eean  bona  fide  advanced  to  the 
bankrupt  the  sum  of  £1,400,  on  the  faith  of  getting 
the  mortgage  of  the  2nd  of  June,  and  farther  secured 
the  bank  in  the  advance  of  £600,  on  the  faith  of  get- 
ting the  same  mortgage,  and  further  actually  getting  ' 
an  equitable  title  to  the  benefit  of  the  mortgage  by  , 
deposit  of  the  title  deeds,  then  vested  in  the  bank,  to 
cover  this  £600.  I  find  that  the  mortgage  of  the 
2nd  of  June  to  Mrs.  Margaret  M'Kean  was  a  bona 
fide  transaction,  carrying  out  the  previous  agree- 
ment on  the  faith  of  which  she  advanced  her  money, 
and  that  ahe  had  no  knowledge  of  any  of  the  circum- 
stances existing  on  that  day  to  render  the  conveyance 
to  her  as  other  than  a  simple  fulfilment  of  the  exist- 
lag  contract.  I  further  find  on  the  evidenee  that  the 
title  deeds  of  this  property  were  in  the  hands  of  Mrs. 
M.M*Kean  s  solicitor,  for  the  purpose  of  completing  her 
title  and  preparing  the  necessary  deed;  that  the  deed 
was  completed  before  the  2nd  of  June,  and  the  original 
deeds  held  for  her  by  her  solicitor,  and,  therefore,  in 
my  opinion,  the  execution  of  the  deed  of  the  2nd  June 
by  the  bankrupt  was  bona  fide  done  in  performance  of 
his  previous  contract,  merely  giving  a  legal  completion 
to  the  act  already  equitably  executed.  I  may  add  here 
that  this  lady's  advances  have  actually  gone  into  the 
estate  to  make  up  the  assets  for  the  general  creditors, 
and  expressly  on  the  faith  of  this  security,  On  these 
findings  by  me  on  the  facts.  I  still  hold  the  opinion  al- 
ready intimated  by  me  in  the  course  of  the  argument, 
that  this  lady's  charge  must  be  allowed,  declaring  at 
the  same  time,  with  the  consent  of  the  bank,  that 
tbey  must  expunge  from  their  proof  the  £600  gua- 
ranteed by  her,  she  admitting  here,  by  her  counsel 
and  solicitor,  that  the  bank  has  a  first  charge  mort- 


gaged to  her  for  the  £600  guaranteed  by  her,  and  for 
which  the  bank  had  a  prior  equitable  mortgage,  by  de- 
posit of  the  title  deed,  and  I  give  her  the  costs  of  her 
charge  to  be  added  to  her  demand  on  foot  of  the 
mortgage.    Of  course  an  enquiry  must  be  directed  to 
find  what  were  fixtures  in  this  case,  and  what  were 
chattels  belonging  now  to  the  assignees.     I  may  take 
it,  I  presume  that  all  not  legally  fixtures  as  between 
mortgagor  and  mortgagee,  belong  now  to  the  assignees. 
I  now  come  to  the  third  branch  of  the  case  which 
arises  on  the  charge  of  James  M^Kean,  as  adminis- 
trator with  the  will  annexed  of  Elizabeth  M^Kean, 
whereby  he  claims  to  be  entitled  to  the  interest  in  the 
property   of   the  bankrupt  conveyed    to    Elizabeth 
M'Kean  by  the  deed  of  mortgage,  bearing  date  the 
2nd  of  June,  1862.     The  discharges  of  the  assignees 
insist  that  this  deed  appears  upon  the  evidence  to  be 
a  fraudulent  deed  withm  the  bankrupt  law,  that  it 
amounts  to  a  fraudulent  preference,  and  that  it  was 
an  act  of  bankruptcy.    The  questions  thus  raised  by 
the  discharges  are  principally  matters  of  fact  to  be 
arrived  at  by  me  as  a  juror  weighing  the  evidence 
and  deducing  the  actual  inferences  therefrom,  subject 
to  this,  of  course,  that  I  rightly  eiipoand  the  law 
which  should  be  gtveo  as  a  direction  by  the  judge, 
who  wonld  preside  at  the  trial  of  the  case  if  it  went 
before  the  jury.    Therefore,  in  a  case  of  this  impor- 
tance (for  the  amount  of  property  in  controversy,  aa 
well  as  the  nature  of  the  case  itself,  makes  it  impor- 
tant) it  is,  I  think,  the  fairest  course  for  me  to  state 
my  findings  on  the  facts  in  evidence,  and  then  to 
state  the  legal  principles  which  I  apply  to  these  find- 
ings, in  order  that  those  entitled  to  canvass  my  judg- 
ment, may  see,  if  dissatisfied  therewith,  whether  it  is 
from  my  findings  upon  the  facts,  or  from  my  inter- 
pretation of  the  law,  they  dissent.     The  facts  exist- 
ing material  to  the  x^oosideration  of  the  questions 
raised,  and  put  in  issue  by  this  discharge,  are  aa  fol- 
low:— The  bankrupt  was  extensively  in  trade  at 
Ready,  in  the  North  of  Ireland;  and  before  the  2nd 
of  June,  1862,  he  dealt  largely  with  the  Bank  of 
Ireland,  at  their  branch  at  Armagh;  he  discounted 
with  them,  he  had  with  them  an  established  credit, 
and  his  trade  operations  at  that  time  were  dependent 
on  the  continuance  of  that  credit  with   the   bank. 
Some  days  before  the  2od  of  June,  the  Bank  of  Ire- 
land, through  their  agent,  Mr.  Johnston,  intimated  to 
the  bankrupt  that  his  credit  should  be  curtailed.     The 
bankrupt  was  then  looking  for  some  assistance  from 
Mrs.  Elizabeth  M*Kean,  who  represented  the  house 
of  M*Kean,  Evans,  &  Co.    This  appears  to  have  had 
reference  to  a  money  advance  sought  for  by  him,  and 
not  to  have  been  the  dealing  induced  by  the  deed  of 
the  2nd  of  June,  for  the  transaction  evidenced  by 
that  deed  had  its  inception  and  completion  on  the 
2nd  day  of  Jane,  the  day  of  the  date  of  the  deed. 
On  the  2nd  of  June,  early  on  that  day  this  state  of 
facts  wat  plainly  disclosed  between  the  parties.    The 
state  of  the  bankrupt's  affairs  was  canvassed  between 
himself  and  Mr.  Johnston;  his  liabilities  and  his  as- 
sets were  ascertained,  and  the  result  was  arrived  at 
tliat  he  had  not  ten  shillings  in  the  pound  to  pay  his 
creditors.     Failure  was  then  Inevitable,  unless  the 
bank  continued  to  him  a  cre^t  to  enable  him  to  carry 
on  trade,  t)r  unless  he  got  rMufces  from  his  mother 
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— these  two  reeoaroea  were  tlia  onlj  possible  means  | 
of  his  reseoe  from  stoppage  or  baakmptcj.     Before 
3  o^dock  on  the  ^od  of  Jnoe,  it  was  koowo  to  all 
the  partie9  that  his  mother  wonld  not  farther  iuYolve 
berself  bj.any  money  advance  to  him  for  his  trade, 
and  In  mj  mind  Mr.  Jobnstpn,  then  knew  that  his 
stoppage  was  ineyitable;  howeTer,>  man  under  sncb 
circnmstancai  often  hopea  against  hope,  and  indulges 
in  dreams  not  likely  to  he  rejJised;  but,  jndging  of 
this  matter  by  sensible  and  plain  considerations,  the 
tMmkrnpl  bad  then  before  him  Admittedly  this  state  of 
Acts— the  possessing  assets  not  enongh  U>  pay  ten 
Bbillinga  in  the  ponnd,  his  continuance  ia  trade  depen* 
dent   on  the   bank  credit^  and   the  fact  that  the 
hank  had  absoi^teIy  pat.  an   end    to  that  cradit* 
the   case  waa    then  qqite  dear>  tha^  he  was  in- 
aolTent,  and  mast    stop  payment^  nnlesa.  we  can 
aee  in  the. acts  afterwards  done,  some  rational  foun- 
dation for  a  hope  or  belief,  that  bankruptcy  could  be 
warded  ofL  ^  The  only  remaining  hope  was  a  contir 
naed  credit  vfith  the  bank;   bnt  bad  he  the  slightest 
fbnndation  for  sach  a  hope?     In  my  judgment  he  had 
DOt.     Without,  then,  at  all  believing  that  the  bank* 
rapt  is  capable  of  wilfully  misrepresenting  any  facts, 
I  think  he  indatged  in  undue  anticipations  aa  to  ia 
▼ovrable  results  fbr  the  future,  I  now.  come  to  the 
trmnmetion  of  the  2nd  of  Jane,  to  state  what  I  find  it 
to  be  on  the  evidence.    Mr.  Johnston  knew  tl^  bank- 
rapt  was  then  insolvent,  and  must  stop  payment 
The  bankrupt  knew  he  was  insolvent,  and  knew  that 
he  oookl  not  carry  on  trade  without  the  bank  accom- 
modation, which  was  then  refused;  and  in  such  state 
of  ciTcnmstancea,  Mr.  Johnston  suggested  that  certain 
protective  acts  should  be  done  by  him,  chiefly  with 
the  view  to  cover  the  veiy  large  advances  made  by 
the  bank  to  the  bankrupt.     In  fact  on  that  occasion 
the  bankrupt  put  himself  into  the  hands  of  the  bank 
to  enable  them  to  work  out  the  object  proposed  by 
Mr.  Johnston.      Mr.  Johnston  had  at  this  time  fall 
knowledge  of  all  the  affiiirs  of  the  baokrapt ;  he  knew 
of  his  dealings  with  Mrs.  Margaret  M'Kean,  and  her 
advances  to  him,  and  the  treaty  of  a  mortgapre  with 
her;    he  luiew    that   his    mother,    Mrs.    Elizabeth 
M^Kean,  had  endorsed  his  drafts  to  the  bank  to  a  sum 
of  about  £800,  in  which  he  then  was  indebted  to 
her.     He  knew  that  she  had  absolutely  refased  to  in- 
cur any  further  responsibility* for  him,  and  knowing 
thus  aU  his  affairs,  and  acting  for  him,  Mr.  Johnston, 
ia  tills  last  stage  of  the  bankrupt's  affairs  before  bank- 
roptcy,  devised  a  plan  whereby  he  might  get  security 
for  a  large  sum  (over  £1 100),  the  amount  of  certain 
stcceptances  of  the  bankmpt  dl  then  current  and  in 
his  hands,  and  none  of  which  would  fall  due  for  some 
ooDsiderable  time.      To  work  out  this  end  he  judged 
it  the  best  security  to  get  Mrs.  Elisabeth  M  Keau  to 
indorse  the  bills,  then  current  paper  in  his  hand,  al- 
ready discounted  by  the  bank  for  the  bankrupt.   Now 
the  first  step  taken  by  Mr.  Johnston  that  day  was  a 
fair  and  honourable  one  on  his  part.      Knowing,  as 
he  did,  the  bona  fide  nature  of  the  dealing  with  Mrs. 
Margaret  M'Kean,  and  knowing  that  the  mortgage 
aecority  prepared  for  her  to  be  then  in  the  hands  of 
lier  attorney,  Mr.  M'Kinstiy,  and  that  her  advances 
were  made  on  the  faith  of  sn^h  promised  mortgage. 
liis  first  act  to  prepare  the  way  for  the  further  pro* 


oeodings  intended,  was  to  aend  for  Mr.  M'Kinstry^ 
and  to  get  the  deed  to  Mrs.  Margaret  M'Kean  execu- 
ted, and  accordingly  it  was  exeooted,  and  it  is  now  ia 
evidence  formal  and  reguhr  in  every  respect,  and  aS 
its  reciuls  true  and  according  to  the  facts;  bat  in  mj 
judgment  thie  veiy  act  has  a  deep  significance  re^ 
specting  the  known  consequence  of  the  fortherpn>» 
ceedings,  and  shews  that  Mr.  Johnston  only  thought 
it  justice  to  secore  Mrs.  Mai^aret  M'Kean  before  be 
carried  out  the  further  act  that  would  imperil  his  so* 
curity.    After  this  was  done  the  next  proosedinga  are, 
that  Johnston  proceeds  out  to  Keady,  accompanied  by 
Mr.  M'Kinstiy,  who  brings  with  him,  a  bhink  parch* 
ment,  large  enongh  for  auy  deed  that  might  be  re* 
qnired.    The  bankrupt  and  his  brother  had  gone  out 
befora,  and  an  arrangement  was  come  to— not  the  ar- 
rangement folsely  recited  iu  the  deed,  but  an  arrange- 
ment that  Mrs.  Eliaabetb  M'Keaa  should  indorse  tha 
current  bills  in  the  hands  of  the  bank,  and  that  the 
bankmpt  should  then  convey  to  her  his  property,  hi 
mortgage  to  cover  this  their  aaaamed  liability,  and^ 
furtiier  to  secnre  the  future  aocrning  liability  on  the 
bills  already  endoned  by  her,  and  already  discounteid 
by  the  bank  for  the  bankrupt;   and  farther  to  secure 
her  in  the  amount  which,  on  private  dealing  between 
them,  the  bankrupt  was  then  indebted  to  her.     This 
was  the  whole  arrangement,  plainly  and  manifestly  of 
no  use  to  the  bankrupt  towards  carrying  on  his  trada* 
Mr.  Johnston  all  through  acted  fairly  and  openly;  he 
held  out  no  false  hopes  whatever,  he  devised  the 
oourae  to  be  pursued  and  carried  out,  and  the  iiece»> 
sary  result  came  very  soon  to  be  exhibited  In  the 
stoppage  of  the  trade  of  the  bankrupt,  and  the  peti- 
tion in  this  court    The  deedof  the  2nd  June  now  r^ 
lied  on  in  support  of  this  charge  is  now  the  written 
evidence  of  that  arrangement.      I  am  sorry  to  have 
it  to  say  that  it  gives   y^  false  evidence,    and 
comes  before  me  with  such  a  continued  showing  of  a 
thing  out  of  course  and  usuage^  hastily  devised  and 
hastily  carried  out — a  deed  charging  so  large  a  sum 
npon  property  of  considerable  value,  is  not  ordinarily 
prepared  from  mere  memory  as  this  was,  and  in  the 
form  this  is;  and  also  it  contains  a  recital  of  the  ar- 
rangement then  made,  materially  and  plainly  false, 
giving  a  false  view  of  the  nature  of  the  arrangement, 
and  iutroducing  the  element  of  a  present  advance  of  a 
considerable  sum  to  the  trader,  which,  if  true,  would 
have  been  the  means  of  enabling  him  yet  to  continue 
in  trade.     1  do  not  say  that  the  falsehood  of  the  reci- 
tal per  96  invalidates  the  deed;  but  when  motives aud 
reasons  for  conduct  come  in,  it  is  in  my  judgment  a 
strong  fact  to  see,  that  the  parties  to  the  transaction 
in  a  solemn  instrument,  like  a  deed,  judge  it  prudent 
to  present  the  transaclion  in  a  manner  opposite  te 
its  reality,  and  different  from  the  truth.       Having 
thus  stated  the  facts  found  by  me  on  the  evidence, 
the  question  arises,  is  this  a  bona  fi<le  transaction,  to 
be  upheld  against  the  general  creditors  of  the  bank- 
rupt, or  is  it  subject  to  impeachment  in  bankruptcy  at 
'  a  fraudulent  preference,  or  a  substantial  conveyance 
'  of  all  the  bankrupt's  property  to  secure  the  bank. 
Now,  certainly,    the  machinery  auggested    by  Mr* 
Johnston  introduces  an  element  in  this  case   inge- 
niously contrived  to  put  out  of  yiew  the  application 
of  the  ordinary  rulea  af^eable  to  such  cases.    As  far 
t 


20 


THE  IRISH  JURIST. 


M  Mn.  Elisabeth  M'Keao  is  conceroed,  any  ancarity 
giTen  to  her  for  her  debt  was  plainly  the  ToInDtary 
act  of  the  bankmpt;  and  if  the  deed  to  her  was  sim- 
ply seearity  to  her  for  her  debt,  it  would  be  an  act  of 
baokrnptcy.  He  was  plainly  insolvent,  and  it  wonid 
be  a  perfectly  volnntary  act  on  his  part.  Bnt  then 
arises  the  consideration  of  the  request  by  Johnston, 
and  the  endorsement  of  the  bills  by  her  on  the  occa- 
sion. I  do  not  find,  nor  have  I  been  referred  to  any 
case  at  all  in  point  Of  course  the  general  doctrine 
is  clear  enough — ^to  be  a  fi«ndalent  preference  the 
grantor  must  be  in  a  state  of  insolvency-^nd  it  must 
be  volnnUry— the  act  of  the  bankmpt  was  not  pro- 
duced by  pressure  or  demand  by  the  creditor;  and 
if  Johnston  demanded  a  security  for  himself  on  the 
bankrupt's  property  that  day,  and  obtained  it, 
then  the  case  would  arise  in  an  ordinary  form; 
but  Johnston,  for  some  reason,  did  not  seek 
this,  bnt  sought  to  get,  out  of  course  and  usage, 
the  indorsement  of  a  solvent  party  to  bills  current, 
and  already  discounted  by  the  bank,  suggesting  the 
counter  securing  of  her  out  of  the  bankrupt's  property. 
This  was  never  made  as  a  demand  by  Johnston — it 
was  not  put  forward  by  him  as  a  claim  that  he  had 
any  right  to  make.  In  my  judgment,  it  was  merely 
suggested  as  a  thing  to  be  done  in  the  arrangement  of 
the  assets  of  the  trader,  out  of  kindness  to  these  par- 
ticular parties;  that  is,  Johnston's  plain  intention  was 
then  and  there  to  arrange  the  affairs  of  the  bankmpt, 
BO  that  he  might  get  the  bankmpt  to  apportion  from 
the  general  assets  sufficient  to  enable  him  to  pay  off 
his  mother's  debts,  and  get  the  bank  secured  in  the 
amount  of  £  MOO.  It  belonged  to  the  very  act  con 
templated  by  Johnston  that  he  should  be  the  moving 
party  to  the  bankrupt  giving  to  his  mother  a  frandn- 
ie  t  preference  over  the  other  creditors.  Accordingly 
on  that  day,  and  in  a  few  hours,  he  apportions  out 
the  estate,  satisfying  Mrs.  Margaret  M'Kean's  claim 
by  getting  her  deed  executed,  satisfying  Mrs.  Elisa- 
beth M'Kean^s  claim  by  getting  her  secured  and  add- 
ing thereto  a  counter  security  for  her  securing  his 
debt  Does  not  this  tniDsaetion  offend  a^inst  every 
principle  of  the  bankmpt  la\v7  The  bank  required 
no  security  on  the  bankmpt's  propeiiy,  they  made  no 
claim  for  security  for  bills  already  discounted  and  then 
current;  and  it  imports  into  the  case  an  element  not 
existing  in  the  transaction  to  bring  forward  any  snch 
daim  or  demand.  Mr.  Johnston  on  that  occasion 
was  not  a  creditor  in  respect  of  these  bills  demanding 
a  security  to  the  bank;  he  was  a  private  adviser  re- 
gulating the  affairs  of  the  bankrupt,  and  making  an 
arrangement  which  would  secure  tohim  an  advantage 
in  respect  of  these  bills,  and  which  arrangement  stood 
to  be  carried  out  as  the  merely  voluntary  act  of  the 
bankmpt  In  truth,  I  think  this  transaction  had  the 
very  efeet  of  a  virtual  assignment  of  the  bankrupt's 
whole  property  to  answer  this  demand  of  the  bank. 
I  think  Mr.  Johnston  dealt  with  the  whole  property 
of  a  man  ^bout  to  become  bankmpt,  and  regulated  it 
80  as  to  get  oni  of  it  what  he  considered  a  safe  seen 
rity  for  the  bank.  Perhaps  this  does  not  technically 
make  out  a  conveyance  of  the  whole  property  of  the 
bankmpt,  perhaps  It  does  not  eithor  technically  make 
out  a  fraudulent  pref<»rence  in  respect  to  the  bank  se- 
curity, but  substantially  it  appears  to  mc  to  offend 


against  the  prindple  involTed  in  both  these  classes  of 
cases,  leaving  questions  to  be  submitted  to  a  jury  on 
the  avoidaooe  of  acts  done  in  fraud  of  the  law  of 
banlcmptey.     The  law  applicable  to  avoiding  transac- 
tions of  this  nature  is  to  be  found  in  a  great  variety 
of  cases,  in  which  it  is  necessarily  always  stated  with 
refbrence  to  the  particular  facts  of  each  case.      First 
as  to  a  conveyance  of  aU  a  man's  property  to  seenre  a 
byegone  debt,  it  is  generally  held  to  be  an  act  of  bank- 
mptcy,  as  being  platnly  in  contravention  of  that  prin- 
ciple of  equality  upon  which  the  bankrupt  laws  are 
founded,  and  as  necessarily  tending  to  defeat  and  de- 
lay creditors;  but  many  modifications  of  facts  arise 
in  the  numeroos  cases  considered  by  the    courts 
namely,  where  colorable  exceptions  of  property  occur, 
and  partial  advances  are  made.      On  both  of  these 
matters,  cases,  some  of  conflict,  and  some  of  excep- 
tion and  limitation  exist;  bat  in  this  immense  accn- 
mulation  of  cases,  a  simple  and  leading  prindple  is 
mainly  considered  in  all — namely,  was  the  act  done 
necessarily  calculated  to  defeat  or  delay  creditors  ? 
Did  it  amount  to  a  stoppage  of  the  usual  trade  of  the 
party?     Did  it  firaudnlently  place  his  assets  under  the 
control  of  particular,  or  selected  creditors,  and  in  fraud 
of  the  equity  of  general  creditors  intended  by  the  bank- 
rupt code.     If  these  things  are  decfaced  by  the  facts 
or  found  by  a  jury,  I  think  no  conflict  in  the  cases 
arises  as  to  the  law  to  be  applied.     Bell  v.  Simpson^ 
(2  HurL  &  Nor.  410),  is  a  strong  case,  going  a  great 
way  to  uphold  liberal  views  in  favour  of  dealings  of 
this  kind.     In  that  case.  Chief  Baron  Pollock  says, 
'*  If  a  sale  of  the  bulk  of  a  trader's  property  is  abso- 
Into  and  bona  fide^  and  there  b  no  intention  on  the 
part  of  the  buyer  to  commit  a  fraud  upon  the  bank- 
mpt or  his  creditors.     If  there  is  no  fraudulent  pre- 
ference or  fraudulent  sale  or  delivery,  bnt  the  matter 
is  perfectly  honest  and  not  intended  to  contravene  the 
bankmpt  laws,  (which  are  questions  not  of  law  but  of 
fact)  the  sale  is  not  an  act  of  bankruptcy."      Young 
V.  Ward,  (8  Ex.  234),  is  also  a  leading  case  upon 
the  favorable  constmction  of  such   deeds.      Baron 
Parke,  in  that  case  says,  "  Acts  of  bankruptcy  arising 
upon  fraudulent  assignments  are  confined  to  acts  of  a 
fhindnlent  nature  under  the  statute  of  Elizabeth  with 
an  immediate  o^ject  to  defeat  creditors — to  snch  as 
are  fraudulent  under  the  Baukrnpt  Acts,  being  made. 
with  the  object  of  preventing  an  eqnal  distribution  of 
the  bankmpt's  effects  under  his  bankrnptcy  which  he 
knows  must  occur — and  lastly  to  these  where  there  is 
a  transfer  of  property,  which  mnst  necessarily  in  itji 
results  be  known  to  the  bankmpt  to  lead  to  the  delay 
and  disappointment  of  his  creditors,  with  the  excep  • 
tion  of  that  particular  individual  to  whom  the  transfer 
is  made.     Such  a  transfer  is  an  act  of  bankruptcy 
upon  the  principle,  that  every  man  is  supposed  to  in- 
tend that  which  srill  be  the  necessary  result  of  his 
own  acts."     Take  then  these  principles  and  apply 
them  to  the  facts  I  have  stated  as  deduced  by  niu 
from  the  evidence,  and  does  not  this  action  violato 
every  one  of  them? — bankruptcy  was  a  known  ine- 
vitable fact — the  settlement  was  made  designedly  to 
protect  particular  creditors,  and  to  pay  thcra  in  full, 
thereby  defeating  the  rights  of  general  credit*  rs— it 
was  done  to  contravene  the  bankrupt  laws--^it  led  to 
the  stepping  of  trade  and  anticipated  the  con^iqucnces 
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thereof  by  giving  a  fraadalent  preference  to  Elizabeth 
M'Kean  as  well  as  indirectly   to  the   bank.      It 
avowedly  on  the  eve  of  bankniptcy,  and  to  prevent 
ita  equitable  operation,  applied  the  available  assets 
witt^in  reaqh  of  the  parties,  to  satisfy  £ivonred  credi« 
tors.     The  real  act,  intended,  was  kept  concealed  with 
a  view  to  secure  the  bank  ont  of  the  assets.     The 
solemn  deed  attesting  that  transaction  was  falsified, 
and  a  fictitions  consideration  inserted  therein.    I  can- 
not help  condemning  this  part  of  the  transaction  in 
the  strongest  terms.    The  uncertainty  of  testimony, 
the  ^fficdty  of  getting  reliable  parol  evidence  about 
matters  in  controversy,  is  a  great  hindrance  to  the  ad- 
ministration of  justice,  but  solemn  deeds  having  a 
high  sanction  in  courts,  the  weight  of  such  testi- 
mony ought  to  be  considerable;   but  it  introduces  a 
new  element  of  uncertainty  indeed,  when  a  solemn  in- 
strument is  resorted  to,  to  record  a  transaction  that 
is  not  true,  and  I  must  add  that  1  will  always  look 
with  grave  suspicion  on  any  act  done  where  the  parties 
were  afnud  to  state  the  facts  honestly  and  truly.     It 
was  argued  in  this  case  that  the  deed  was  not  the 
voluntary  act  of  the  bankrupt,  but  was  done  by  him 
under  pressure,  or  on  the  demand  of  Mr.  Johnston,  so 
as  to  take  the  case  out  of  the  rule  of  its  being  a  volun- 
tary preference;  but  Johnston  never  acted  for  Mrs. 
Elizabeth  M'Eean  in  the  transacdon— what  he  wanted 
was  to  get  her  security  for  the  bills,  and  he  did  not 
regard  the  circumstances,  that  the  inducement  held 
out  to  her  was  to  give  her  the  bankrupt's  assets  to  pay 
her  byegone  debts,  be  was  in  fact  to  give  her  a  fraud- 
ulent preference,  not  in  order  thereby  to  benefit  the 
trader  in  any  respect     I  cannot  hold  that  if  any 
stranger  suggests,  to  a  trader,  a  fraudulent  preference 
of  a  particular  creditor,  that  thereby  the  act  of  the 
bankrupt  becomes  not  his  voluntary  act  within  the 
statute.    The  Bank  of  Ireland  is  virtually  the  real 
party  here — their  clwm  is  through  and  by  virtue  of 
an  act  done  with  the  direct  purpose  of  contravening 
the  bankrupt  law,  and  as  far  as  any  real  question 
could  arise  respecting  this  transaction,  it  only  arises 
by  the  contrivance  of  Mr.  Johnston  in  complicity  with 
the  bankrupt,  which  made  Mrs,  Elizabeth  M'Kean  the 
party  who  carried  out  the  fraud  which  was  only  in  - 
tended  to  get  her  debt  secured  by  her  son  on  the  eve 
of  his  bankruptcy.     She  had  no  real  part  in  devising 
the  proceedings  which  maile  the  whole  thing  an  indi- 
rect dealing  to  secure  the  bank.     In  my  ju'igment,  if 
this  charge  were  allowed,  it  would  sanction  the  prin- 
ciple, that  any  creditor  of  a  trader,  when  bankruptcy 
became  inevitable,  was  at  liberty  to  anticipate  the  ac- 
tion of  the  law,  (which  levels  claims  and  establbhes 
eqaality)  by  getting  a  preference  for  himself  at  the 
expense  of  the  other  creditors,  he  adopting  as  the 
basis  of  the  arrangement,  suggested  such  further  frauds 
upon  the  principle  of  the  law  as  would  make  the  ar- 
rangement profitable  to  the  trader,  and  actually  through 
his  desire  to  work  out  these  frauds,  inducing  him  to 
yield  to  ingenious  complicity  of  the  acts  devised  for 
bis  adoption.     In  my  judgment  this  whole  dealing 
was  an  act  in  fraud  of  the  bankrupt  laws,  and  done 
for  the  purpose  of  defeating  their  operation ;  and  con- 
sequently that  the  deed  is  inoperative  to  give  title  now 
against  the  general  creditors.     Certainly  it  would  be 
a  great  hardship  on  the  chargcant,  if  this  deed  could 


be  avoided,  whilst  at  the  same  time  he  remained  liable 
on  the  indorsements  to  the  bank  made  by  Mrs.  E. 
M'Kean,  but  in  my  opinion  such  an  effect  could  not 
follow,  for  if  I  am  right  in  my  judgment,  it  seems  to 
me  quite  plain  that  the  chargeant  has  a  good  defence 
to  any  action  to  be  brought  in  these  bills,  virtually  on 
any  such  action  on  a  plea  of  no  consideration,  the  very 
same  question  must  arise  as  I  have  had  to  decide  in 
this  caie.  I  therefore  in  this  case  rule  against  the 
charge,  and  dedare  that  there  is  no  lien  on  the  pro- 
perty in  respect  to  this  mortgage;  but  I  do  not  give 
costs  against  the  chargeant  Mrs.  E.  M*Kean  yielded 
to  the  suggestion  made  to  her,  under  circumstancea 
easily  to  be  extenuated  in  any  view  of  her  act,  if  not 
actually  to  be  excused,  considering  her  position  at  the 
time;  and  if  my  judgment  has  the  efiect  of  securing 
for  the  creditors  the  property  thus  attempted  to  be 
taken  from  them,  I  feel  myself  justified  in  not  giving 
the  costs  of  this  enquiry  into  the  circumstances  of 
these  transactions,  but  the  assignees  are  of  course  to 
have  their  costs  out  of  the  estate.  I  make  an  order 
for  a  sale  on  foot  of  Mr.  M*Kean*s  mortgage,  but  de- 
laying it  for  a  sufficient  time  to  enable  an  appeal  to 
be  brought,  if  the  parties  should  be  so  adv'ised. 

Attorney  for  the  Book— Mr.  DarlioA 
„         for  the  M'Keans — Mr.  Lanin. 
„        for  the  Aasigaeea — Mr.  M'Cleland. 


Court  of  appeal  in  Cj^ancer];. 

[Reported  by  Edmnod  T.  Bewley,  Biq.,  BanisteruU.l.aw.] 

[BfiFORX  THE  Lord  Chancellor  and  the  Lord 
Justice  of  Appeal.] 

In  re  Gleoo's  estate.— iVbn.  18,  25,  1862. 

Carutrudion  of  will — Changing  words. 

J.  B.  by  kia  wUl  devised  tlie  lands  of  X.^  hdd  under 
a  lease  of  Uvts  renewable  Jor  ever,  to  M.  C  for 
life,  with  remainder  to  J.  C.\  hU  '*  if  J.  C.  should 
happen  to  die  before  he  attains  the  age  of  twenty- 
one  years  or  married^^^  then  over.  Hdd,  OuU  J*  C , 
on  attaining  the  age  of  twenty-one  years^  was  ah- 
solutdy  entitled;  and  that  the  gift  over  could  only 
take  effect  if  J.  C  died  under  the  age  of  twenty^ 
one  years^  unmarried* 

Jonathan  Baldwin,  of  Maryborough,  in  the  Qtieen*s 
County,  was  at  the  time  of  hie  death  seised  of  the 
lands  of  Castlefiemin,  Monomendragh  or  Shianderry, 
being  part  of  Castlefiemin,  and  the  moiety  of  Leigaragh, 
situate  in  the  barony  of  Upper  Ossory,  in  the  Queen's 
County,  uoder  a  leaad  for  three  lives  renewable  ibr 
ever,  bearing  date  the  25th  of  May,  1742.  By  his 
will,  duly  made  and  dated  23rd  December,  1804,  Jo- 
nathan Baldwin  bequeathed  to  his  wife,  Francis  Bald- 
win, the  sum  of  one  shilling  and  one  penny  sterling, 
she  having  a1rea.ly  a  jointure  of  £60  a  year  settled 
on  her  marriage,  and  the  will  then  continued  in  the 
following  words: — "I  give  and  bequeath  unto  my 
granddaughter,  Frances  Clegg,  the  sum  of  £300  Pter- 
ling,  to  be  paid  her  by  roy  executors  hereinafter  men- 
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ioned  out  of  all  mj  landed  property,  at  the  rate  of 
£100  per  year,  payable  half  yearly,  the  first  payment 
to  be  made  in  six  months  after  death  of  wife,  interest 
free;  but  incase  my  said  granddaughter  shall  happen 
to  die  before  she  shall  attain  the  age  of  twenty-one 
ytars,  or  married,  then  my  will  and  desire  is  that  said 
sum  of  £300  shall  be  paid  to  such  other  children  of 
my  daughter,  Mary  Clegg,  wife  of  Benjamin  Clegg, 
share  and  share  alike,  at  the  rate  of  £100  per  year 
as  aforesaid.  I  give  and  bequeath  unto  my  said 
daughter,  Mary  Clegg,  wife  of  the  above-mentioned 
Benjamin  Clegg,  all  my  right,  title,  and  interest  of 
and  t.^  all  my  freehold,  landed,  and  chattel  property 
of  what  kind  and  nature  soever,  which  1  shall  die 
seized  and  possessed  of,  to  have,  receive,  and  take  the 
rents,  i.«sue8,  and  profits  thereof  respectively,  for  and 
during  her  natural  life;  and  after  her  decease  I  will, 
devise,  and  beqneath  unto  my  grand.*on,  John  Clegg, 
8on  of  my  said  daughter,  Mary  Clegg,  the  interest  in  my 
said  fr(  ehold,  landed,  and  chattel  property  as  afore- 
said, to  have,  receive,  and  take  the  rents,  issues,  and 
profits  thereof  respectively,  for  and  during  the  conti- 
nuance of  the  respective  leases  thereof;  but  in  case 
my  sa'd  grandson,  John  Clegg,  should  happen  to  die  be- 
fore he  attains  the  age  of  21  years,  or  married^  then 
uiy  will  b,  that  my  said  freehold,  lan;led,  and  chattel 
prop  rty  aforesaid  shall  be  divided,  share  and  share 
alike,  between  my  said  daughter  Mary  Glegg's  chil- 
dren, in  like  manner  as  my  said  grandson,  John  Clegg, 
was  to  have  the  same  in  case  he  lived.  And  in  case 
all  my  g»'aridcliiidren  by  my  said  daughter,  Mary 
Clegj,  shall  die  before  they  attain  the  age  of  twenty- 
one  years,  or  marrie<l  as  aforesnid,  then  my  will  is 
tliAt  my  fiHid  freehold,  lauded,  and  chattel  property  as 
nfoiesa-d  sh.il]  go  to  and  be  divided,  share  and  share 
alike,  amongst  the  children  now  living  of  my  brother, 
James  Baldwin,  of  Summer-hill,  and  John  Baldwin 
deceit^ed,  for  and  during  the  continuance  of  the  re 
spective  lease?  thereof  as  aforesaid,  and  to  their  heirs." 
This  was  followed  by  a  bequest  for  the  maintenance 
anrl  education  of  the  testator's  grandson,  John  Clegg, 
lintll  he  attained  the  ajje  of  twenty-one  yoare.  Jona 
than  Baldwin  died  on  the  1st  Jan.  18u5,  leaving  him 
surviving,  Mary  Cle^g,  his  only  child,  and  four  grand- 
children, namely— John  Clegg  (the  eldci^t),  Jonathan 
Clegg,  Robert  Clegg,  and  Frances  Clegg.  By  a  deed 
of  mortgage  bearing  date  the  6th  of  November,  1837, 
and  made  between  Mary  Clegg  and  John  Clegg  of  the 
one  part,  and  Richard  Evans  of  the  other,  Mary  Clegg 
and  John  Clegg  demised  the  lands  before  mentioned 
to  Richard  Kvans  for  1000  years  as  security  for  the 
re-payment  of  a  sum  of  £1000  with  interest  thereon 
at  £6  per  cent.  In  or  as  of  Hilary  Term,  1842, 
iSichaid  Evans  obtained  a  judgment  in  the  Court  of 
Quie  I's  Bench  against  John  Clegg  for  the  penal  sum 
of  £  1 000,  conditioned  for  the  payment  of  Jt500.  On 
the  3  Ist  of  December,  1 854,Mai7  Clegg  died.  John 
Oltgg  attaine I  the  age  of  twenty-one  yeare  in  the 
year  1822,  but  up  to  the  time  of  the  present  suit  had 
not  been  married;  and  by  an  inqui.^ition,  bearing  date 
the  2na  day  of  August,  1855,  he  had  been  found  a 
Lmatii:  from  the  mouth  of  October,  1851.  The  a. - 
pi  Hant,  Isabella  Evans,  widow  of  Richard  Evans  he- 
fore  n.cntioned,  and  his  executrix,  on  the  17tb  of 
SeiJlmiber,  186 J,  presented  a  petition  in  the  Lamped 
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Estates  Court,  praying  that  the  lands  comprised  in 
the  lease  of  the  25th  of  May,  1742,  or  a  competent 
part  of  them,  might  be  sold  for  the  purpose  of  dis- 
charging the  incumbrances  thereon;  and  by  an  order 
of  the  said  Court,  dated  the  4^h  of  Febniary«  1 862,  it 
was  ordered  that  these  lands  should  be  sold.  The 
appellant  having  lodged  in  the  court  an  abstract  of 
the  title  of  John  Clegg  to  the  said  lands,  the  Hon. 
Judge  Dobbs  made  a  ruling  thereon,  dated  the  10th 
of  April,  1862,  to  the  following  effect,  viz., — "  That 
the  order  for  sale  should  be  amended  by  directing  a 
sale  of  the  estate  of  John  Clegg  in  the  lands,  being 
an  estate  in  quasi  fee,  subject  to  an  executory  devise 
over  on  said  John  Clegg  dying  nnmanied."  Pa  the 
25th  of  April,  1862,  the  petitioner  served-  notice  of 
an  application  to  the  Hon.  Judge  Dobbs  that  the  quasi 
fee  of  the  lands  mentioned  in  the  order  for  sale  in  the 
said  matter,  shoold  be  sold  notwithstanding  his  ruling 
on  the  abstract  of  title.  This  application  was  heard 
before  Judge  Dobbs  on  the  25th  of  May,  1862,  and 
stood  over  for  judgment  nntil  the  17th  of  July,  1862, 
when  it  was  declared,  by  an  order  of  the  last-men- 
tioned date,  that  John  Clegg  took  an  estate  in  quasi 
fee  in  the  lands  sought  to  be  sold,  subject  to  an  exe* 
cutory  devise  over  in  case  he  died  either  before  he  at- 
tained the  age  of  twenty-one  years  or  married ;  and 
that  as  he  was  still  unmarried,  his  estate  was  liable  to 
be  defeated  by  the  executory  devbe  taking  effect  on 
his  dying  unmarried.  From  this  order  Isabella  Evans 
now  appealed. 

Serjeant  Sullivan  (with  him  PcUles),  for  the  appel* 
lant. — The  whole  case  resolves  itself  into  the  construc- 
tion to  be  put  upon  thnt  passage  in  the  will  of  Jona- 
than Baldwin,  whereby  a  limitation  over  was  made  to 
the  other  children  of  Mary  Clegg  '*in  case  John 
Clegg  should  happen  to  die  before  he  attains  the  age 
of  twenty  one,  or  married."  As  the  sentence  stands 
at  present  it  admits  of  no  strictly  grammatical  render- 
ing, and  therefore  the  Court  is  called  on  to  assign  to 
it  such  meaning  as  will  best  agree  with  the  intentions 
of  the  testator  to  be  collected  from  the  rest  of  the  in- 
strument No  similar  case  is  to  be  found  in  the  books, 
and  therefore  but  little  assistance  can  be  derived  from 
any  reported  decisions  on  the  constructim  of  wills. 
The  passage  quoted  appears  to  be  equivalent  to  this: — 
that  if  John  Clegg  should  either  attain  the  age  of 
twenty-one  or  marry,  his  estate  in  the  lands  should 
become  absolute,  and  that  consequently  the  remainder 
over  was  only  to  take  effect  on  his  failing  to  ful61  both 
of  these  conditions.  Thus  the  language  of  the  tes- 
tator might  be  considered  to  bo  thi:^, — *'  if  he  should 
die  before  he  attains  the  age  of  twenty- one  years  or 
marriage."  And  its  meaning  was  virtually  the  same 
as  ''if  he  should  die  before  attaining  the  age  of 
twenty- one  yeara,  unmarried."  The  result  of  Judge 
Dobbs'  judgment  would  be,  that  if  John  Clegg  mar- 
lied  under  age,  and  died  before  attaining  twenty-one 
years,  leaving  issue,  the  gift  over  would  take  effect, 
and  the  issue  would  be  deprived  of  all  interest  in  the 
lands,  manifestly  contrary  to  the  testator's  wishes  and 
intentions.  If  the  devise  had  been  worded, — '*  if  he 
shall  die  before  he  reaches  Paris  or  Home,"  it  would 
hardly  be  argued  that  the  estate  would  not  become 
absolute  on  his  reaching  either  of  the  two  cities.  And 
so  in  the  present  case  the  lemainder  over  is  to  take 
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effect  if  he  dies  before  the  happening  of  one  or  other 
of  two  events,  that  is  to  say,  before  being  twent^v  -one 
or  marrying.  As  to  changing  "  or "  into  ''  and," 
tboQi^h  there  appeal's  to  be  no  necessity  for  it  here, 
the  coort  will  do  so  if  the  Intentions  of  the  testator 
can  be  best  carried  ont  by  so  doing — Orant  v.  Dyer 
(2  Dow.  87). 

F.  Walshey  Q^C,  (with  him  Foley)  for  the  re 
spondents,  the  representatives  of  John  Glegg's  bro* 
thers  and  sisters. — The  object  of  the  testator  was  to 
prevent  early  and  improvident  marriages  in  the  fa 
mily,  and  therefore  the  true  construction  of  the  words 
in  dbpQte  is  that  '*  if  John  Glegg  dies  before  he  at- 
tains the  age  of  twenty-one,  or  if  he  dies  before  he  is 
married,  the  limitation  over  will  take  etfect."  There 
are  two  classes  of  cases  in  which  courts  have  changed 
^  or ''  to  '*  and.'*  In  the  first,  the  principle  appears  to 
be  that  where  the  testator  has  evidenced  an  intention 
to  benefit  the  issue  of  a  legatee,  or  deviaee,  or  some 
other  object  claiming  derivatively  through  snch  legatee 
or  devisee,  the  Court  will  make  this  change  if  neces- 
sary to  prevent,  the  testator's  intentions  from  being 
defeated — (1  Jarm.  472);  Soidle  v.  Gerrard  (Cro. 
Eliz-  525) ;  8.C.  nom.  Sowell  v.  Garret  (Moore,  422, 
pi.  590);  MorraU  v.  SuUan  (1  Phill.  551).  But  this 
rale  b  by  no  means  invariable —  Woodward  v.  Glas- 
brook  (2  Vern.  388);  Mortimer  v.  Hartley  (6  Exch. 
47  and  S.  C.  3  De  G.  &  Sm.  3 1 6).  The  second  class 
of  cases  in  which  *^  or  "  will  be  read  as  *'  and,"  com- 
prises those  in  which  a  literal  adherence  to  the  words 
of  the  will  would  deprive  the  legatee  of  what  was 
previoosly  given  him  on  the  happening  of  either  of 
two  events,  onless  both  events  should  happen — ChrarU 
V.  Dyer  (2  Dow.  87);  but  when  a  prior  gift  does  not 
exist,  this  ground  for  changing  fails — Hawksworth  v. 
ffawhswarth  (27  Beav.  i);  0*Mahony  v.  Burdett 
(101r.Ch.14);  Deed,  U8hery.Jes8op{\2EMt.26S). 
The  present  case  is  not  referable  to  either  of  the  classes 
mentiouod. 

Foley^  for  the  same  parties. — The  grammatical 
error  is  not  in  "married"  but  in  "attains,"  which 
shoald  be  ^*  attained."  '*  If  he  should  happen  to  die 
before  he  attained  the  age  of  twenty-one  years,  or 
married,*'  would  then  be  a  perfectly  intelligible  ex- 
pression. The  bequest  to  the  children  is  to  take  effect 
oo  the  happening  of  one  or  other  of  two  events,  viz., 
—John  Clegg's  dying  without  attaining  twenty-one, 
and  his  dying  without  marrying.  The  events  are  these ; 
— and  not  as  has  been  maintained  on  the  other  side — 
his  attaining  the  age  of  twenty- one,  and  his  marriage 
—Grey  v.  Pearson  (6  H.  of  L.  Ca.  61);  WeddeU  v. 
J(fuiu2jr(6  Ve8.341). 

J.  En  WaJUhe^  Cl*C,^  for  the  committee  of  the  luna- 
tic.— Two  important  principles  are  directly  applicable 
to  the  present  case.  In  the  first  phice  the  Court  will  not 
give  diiSerettt  meantogt  to  the  same  words  occurring  iu 
dififeraot  parts  of  the  same  instrument;  and  secondly, 
estates  already  vested  will  not  be  divested  by  ambi- 
gnons  terms.  There  is  but  one  event  contemplated  in 
the  devise  to  John  Clegg,  namely,  his  death ;  but  this 
is  described  as  a  death  to  happen  on  one  or  other  of 
two  events — a  death  before  one  or  other  of  the  two 
epochs — ^before  his  being  adult  or  his  marriage.  ^*  Be- 
fore "  may  be  taken  as  equivalent  to  ^*  not  having." 
The  sentence  will  then  run — '*  If  he  shonld  die  not 


having  attained  the  age  of  twenty-one,  or  married." 
The  testator  contemplated  that  John  Clegg  should 
have  an  absoluto  estate  on  attaining  the  age  of  twenty- 
one;  for  iu  the  limitation  after  the  devise  to  him,  the 
testator  says  that  his  other  grandchildren  are  to  have 
the  estate  in  like  manner  as  John  Clegg  was  to  havd 
the  same  ''  if  he  lived,"  i.e ,  if  he  reached  the  age  of 
twenty-one  yem-s.  A  limitation  over  in  case  A.  diel 
without  marrying  Mary  or  Jane,  wcnld  surely  not 
take  effect  if  A.  married  either  of  the  ladies.  As  to 
changing  or  supplying  words,  vide  Abbott  v.  Middle- 
toti  (21  Beav.  143;  7  H.  of  L.  Ca.  68). 

Cur,  adv,  vuU* 

Nov,  25. — The  Lobd  Chancellor. — In  this  case 
an  order  has  been  made  by  Judge  Dobbs,  declaring 
that  nnder  the  will  of  Jonathan  Baldwin,  John  Clegg 
took  an  estate  in  qfuisi  fee  in  the  lands  of  Castleflemu, 
Monomendragh,  and  Leigaragh,  subject  to  an  execu- 
tory devise  over  on  his  dying  either  under  the  age  of 
tweuty-one  years,  or  unmarried;  and  that  inasmuch 
as  he  is  still  unmarried,  his  estate  is  liable  to  be  de- 
feated by  the  remainder  over  taking  effect.     An  ap- 
peal has  been  brought  against  this  order;  and  it  was 
contended  on  behalf  of  the  respondents,  that  in  ac- 
cordance with  the  true  construction  of  the  will,  John 
Clegg's  estate  in  the  lands  could  only  become  absolute 
on  his  attaining  the  age  of  twenty-one  years  and  mar- 
rying; or,  iu  other  words,  that  both  of  these  events 
should  happen,  to  prevent  the  limitation  over  from 
taking  effect.     Now,  in  order  to  come  to  a  right  con- 
clusion as  to  the  true  meaning  of  the  devise,  it  is  ne- 
cessary to  consider  the  language  of  the  will,  and  the 
effect  of  giving  it  the  construction  sought  for  by  the 
respondents.     First,  then,  the  testator  devises  all  his 
landed  property  to  Mary  Clegg  for  life,  and  ou  her 
death,  the  absolute  estate  iu  this  is  given  to  John 
Clegg  **for  and  during  the  continuance  of  the  respec- 
tive leases;"  and  upon  this  devise,  John  Clegg  would 
take  an  absolute  vested  estate,  with  remainder  over  on 
a  certain  contingency.     If,  then,  we  adopt  the  con- 
struction of  the  respondents,  in  the  firat  place  this 
vested  remainder  would,  properly  speaking,  never  vest 
at  any  time  during  the  life  of  John  Clegg,  if  he  should 
continue  unmarried;  and  the  second  effect  would  be, 
that  although  this  property  was  given  absolutely,  his 
issue  would  not  take  if  he  died  under  the  age  of 
twenty-one  leaving  issue.     Thus  this  estate,  which 
the  testator  probably  wished  to  continue  in  his  family, 
might  in  a  short  time  fall  into  the  hands  of  strungera, 
to  the  exclusion  of  his  own  lineal  descendants.     Now, 
these  two  results  are  the  very  results  which,  in  the 
cases   cited,  influenced   the  courts  in  changing  the 
words  of  a  will,  and  led  them  frequently  to  read  **  or" 
as  "  and,"  in  order  that  tliey  might  prevent  the  inten- 
tions of  a  testator  from  bein:^  frustrated.     The  prin- 
ciple involved  in  tLese  cases  is  one  which  has  governed 
all  the  decisions  from  the  days  of  Queen  Elizabeth  to 
the  present  time,  and  has  always  been  the  rule  and 
guiding  principle  of  this  court.     It  is  expressly  laid 
down  in  the  judgment  of  the  Lord  Chancellor  in  a 
recent  case  in  the  House  of  Lords — Grey  y.  Pearson 
(6  H.  of  L.  Ca.  79),—"  Tue  cases  which  by  way  of 
analogy  were  mainly  relied  on   as  authorities,  were 
cases  of  which  thera  are  a  great  many  in  the  Looks, 
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begmning  with  one  reported  in  the  reign  of  Qoeen 
Elizabeth,  and  found  in  Groke's  Reports.  I  say  be- 
^nning  then,  thongh  I  am  not  clear  that  there  may 
not  have  been  prior  cases;  bat  beginning  then,  the  same 
doctrine  is  carried  down  throngh  a  variety  of  cases, 
and  was  nltimately  approved  and  sauctioned  by  your 
Lordships'  Honse  in  a  well-known  case  in  the  early 
part  of  this  centnry,  that  of  Fairfield  v.  Morgan  (2 
Bos.  &  P.  N.  R.  38),  That  was  a  writ  of  error  from 
Ireland.  In  that  case  the  doctrioe  was  enunciated 
and  approved,  that  where  a  testator  devises  an  estate 
80  as  to  give  the  control  of  the  fee* simple  to  his  son 
or  to  any  other  person,  for  instance  to  A.  B.,  but  if 
he  dies  nnder  the  age  of  twenty -one  years,  or  without 
issue,  then  over,  in  that  case  '*  or  ^  must  have  meant 
*'  and;  "  and  though  it  is  |improperly  nsed,  must  be 
taken  to  have  been  nsed  conjunctively,  and  not  dis- 
junctively, because  it  never  could  have  been  the  tes- 
tator's intention  in  giving  an  estate  to  a  person  and 
his  heirs,  to  give  it  away  from  that  person's  issue  if 
he  should  happen  to  die  under  twenty- one,  leaving  is- 
sue. .  •  And  to  depart  from  that  long  established 
rule,  and  to  adopt  a  stricter  rule  of  construction  would 
probably  cause  more  evil  than  it  would  remedy.*'  It 
it  suggested  by  Mr.  Jarroan  (I  Jar.  473)  that  this 
rale  admits  of  considerable  extension,  and  is  appli- 
cable whenever  the  gift  over  is  to  arise  in  the  event 
of  the  preceding  devisee  or  legatee  dying  nnder  pre- 
scribed circumstances,  or  leaving  an  object  who  might 
take  a  benefit  derivatively  throngh  the  devisee  or  lega- 
tee, if  his  interest  remained  nndivested,  and  to  whom 
therefore  it  is  probable  the  testator  intended  indirectly 
a  benefit.  As  an  instance  of  this  class  of  cases  he 
cites  Wedddl  v.  Mundi/  (6  Ves.  341),  where  the  ^ft 
over  was  ''  on  death  under  twenty-one  or  without  leav- 
ing a  husband ;"  a  case  in  which  Sir  Wm.  Grant,  M.R, 
held  that  "or"  was  to  be  read  **and,"  in  accord- 
ance with  the  doctrine  in  qnestion.  Now,  in  the  pre- 
Bent  case  the  words  are  not  "  nnder  twenty -one  or 
without  issue,"  as  in  the  rule  laid  down  in  Oreif  v. 
Pearson,  but  they  are  words  which  appear  to  me  ex- 
actly equivalent  to  "  under  twenty-one  years  or  un- 
married." Though  it  is  doubtful  how  far  the  principle 
WeddeUy.  Mundy  might  be  applicable  to  any  benefit 
the  wife  might  derive  through  her  husband  in  the 
present  instance,  yet  we  must  come  to  the  conclusion 
that  in  using  the  word  "  married  "  the  testator  refers 
to  the  results  consequent  on  that  marriage,  and  intends 
to  make  such  a  provision  for  the  children,  as  we  should 
have  naturally  presumed  had  the  word  **  issue  "  been 
employed.  To  prevent  therefore  the  consequences 
that  I  have  before  alluded  to,  and  in  obedience  to  the 
established  principle  that  estates  are  not  to  be  divested 
unless  by  plain,  nnmistakeable  language,  I  think  we 
must  adopt  the  construction  so  often  given  in  other 
cases;  we  must  hold  that  "  or  "  is  to  be  read  "  and," 
and  regard  the  estate  of  John  Glegg  as  now  absolute.  I 
have  considered  the  case  as  if  the  devise  to  John  Clegg 
stood  alone;  but  when  I  observe  the  same  language 
occurring  in  the  preceding  devise  to  Frances  Clegg, 
where  any  other  construction  could  clearly  never  have 
been  intended,  my  opinion  on  the  construction  of  the 
words  is  greatly  strengthened.  UndeV  these  circum- 
stances I  think  the  order  of  th3  Court  bebw  must  be 
reversed. 


The  Lord  Justice  of  Affeal. — I  concnr  in  thinking 
that  the  order  below  must  be  reversed.  With  regard 
to  the  changing  of  "  or  "  into  "  and,"  as  long  as  lan- 
guage exists  it  will  be  nsed  carelessly  and  inaccurately* 
and  eases  will  arise  in  which  each  of  these  words  will 
be  used  to  express  the  meaning  of  the  other.  The 
meaning  therefore  must  depend  on  the  intention  of 
the  testator;  and  in  the  present  case  I  think  it  may 
be  fairly  inferred  that  the  testator  intended  that  John 
Clegg  should  have  an  absolute  estate  either  on  his 
marriage  or  on  ataining  twenty-one.  It  was  reason- 
able that  he  should  be  made  absolute  owner  on  his  mar- 
riage, in  order  that  he  might  be  able  to  make  some  pro- 
vision for  his  family.  The  case  of  WeddeU  v.  Mundy^ 
already  referred  to,  seems  to  me  sobstantially  the  same 
as  the  present  one.  In  both,  to  constme  **  or  **  lite* 
rally  would  divest  the  estate  and  be  a  cause  of  mani- 
fest hardship.  Suppose  the  present  case  had  been  one 
in  which  there  was  a  direct  devise  to  John  Clegg  '*  if 
he  attained  the  age  of  twenty-one  years,  or  married," 
the  estate  would  have,  beyond  all  doubt,  become  abso- 
lute on  the  happening  of  either  event  The  intention 
in  the  present  case  is  plainly  the  same,  and  therefore 
on  these  grounds,  shortly  stated,  I  express  my  entire 
concurrence  in  the  able  jodgment  of  the  Lord  Chan- 
cellor. 

Order  below  reversed. 


anolfo  Court 

[Reported  by  Arthur  Houiton,  Biq.,  Baiilitar.tUlawJ 

In  re  the  trusts  of  the  will  of  Robert  Roukdell 
Guinness,  deceased,  and  the  Court  of  Ciiancert 
(Ireland)  RBGULAnoN  Act,  1860,  s.  IL — Nov. 
28,  1862. 

Will — Construction — Liability  of  Executors — 
Special  Case, 

In  a  wHl^  iheword  "legades^^  held  to  apply  to  agijt 
of  the  residue^  even  whensuch  residue  included  real 
property. 

Executors  not  relieved  from  oonsequences  of  a  breach 
of  trust  by  presenting  a  pdition  under  due  Wlh  sec- 
tion of  the  Act, 

A  Special  Case  should  be  brought  Jorward  in  the  form 
oj  a  statement  of  the  facts^  followed  by  a  series  of 
interrogatories,  signed  by  a  counsel  on  both  sides. 

This  was  a  cause  petition,  by  way  of  Special  Case, 
filed  by  the  executors  of  the  wOl  of  Robert  Ronndell 
Guinness,  applying  for  the  assistance  of  the  court  in 
construing  its  terms*  The  question  in  debate  waa» 
whether  the  word  •'  legacy "  included  the  shares  of 
the  residue  as  well  as  the  specific  bequests.  The 
material  parts  of  the  will  were  as  follows: — "I  give, 
devise,  and  bequeath  to  my  dear  wife,  Mary  Ann 
Guinness,  for  and  during  the  term  of  her  natural  life, 
my  two  dwelling-houses,  lands,  and  premises,  at  Stil- 
lorgan,  together  with  the  nse  of  my  furniture,  books, 
house-linen,  &Cy  for  the  term  of  her  natural  life,  and 
from  and  after  her  decease  I  direct  that  all  said  pro- 
perties so  bequeathed  to  her  for  her  life  shall  form 
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put  of  the  residae  of  my  property,  and,  &c.  I  give 
and  beqaeath  to  my  daughter  Mary  Ferguson  the  sam 
of  £5  dterimg,  having  already  provided  for  her  on 
her  marriage.  I  give  and  beqneath  to  my  daughters 
Sosan,<ftc  and  my  son  Robert,  each  the  sam  of  £1,800 
sterling.  I  give  and  beqaeath  to  my  son  Richard  S. 
Gainnesa  the  sum  of  £500  sterling,  and  to  my  son 
Henry  Gainness  the  snm  of  dS  1,000  sterling;  and  as 
to  all  the  rest,  lesidue,  and  remainder  of  my  property, 
I  give^  devise,  and  beqaeath  the  same,  after  payment 
of  all  my  just  debts  and  funeral  and  testamentary 
expenses,  and  the  several  legacies  bequeathed  by  this 
my  will,  to  be  equally  divided  between  all  my  said  sons 
and  daughters  csqually,  share  and  share  alike,  and 
hereby  direct  that  the  interest  of  the  legacies  hereby 
given  to  soch  of  my  children  as  shall  not  be  of  age  at 
the  time  of  my  decease,  shall  be  paid  to  my  said  wife, 
to  be  applied  by  her  for  and  towards  their  mainte- 
nance and  education.  I  hereby  nominate  and  appoint 
my  said  wife  Mary  Ann  Guinness,  and  my  son  Henry 
Guinness,  executors  of  this,"  <&c  There  were  also 
two  farther  provisions  giving.  £250  each  to  the  exe- 
cutors for  their  trouble,  *'  in  addition  to  the  legacies 
hereinbefore  provided  for  them,"  and  declaring  "  that 
the  legacies  hereby  given  to  my  said  wife  are  in  addi- 
tion to  the  provision  made  for  her  by  her  marriage 
settlement,  and  to  be  in  lieu  of  all  claim  for  dower," 
Ac  During  the  minority  of  the  only  son  of  the  tes- 
Utor  who  was  ander  age  at  the  time  of  the  testator^s 
death,  the  interest  of  the  share  of  the  residue  accruing 
to  him  was  allowed  to  accumulate  for  his  benefit,  and 
paid  over  to  him  on  attaining  his  majority.  Mrs. 
Guinness,  howerer,  finding  her  income  straitened 
by  the  withdrawal  of  the  sura  allowed  for  his  mainte- 
nance, now  applied  for  an  ordet-  of  the  court  declaring 
that  the  mterest  on  the  shares  of  the  residue  to  which 
her  minor  daughters  were  entitled,  should  be  payable 
to  her  for  their  maintenance  and  education,  according 
to  the  tme  interpretation  of  the  clause  of  the  will  re- 
lating to  the  snbject. 

The  SoUeitar-Oeneral  {Lawson)  for  the  executrix, 
contended  that  the  word  "  legacy  "  should  be  held  to 
apply  to  the  share  of  the  residue,  as  well  as  to  the 
spedfic  pecuniary  bequests,  the  only  diflference  between 
the  two  being  that  the  latter  were  ascertained,  and 
the  former  unascertained,  in  amount:  legacy  duty  is 
payable  on  both.  It  was  remarkable  that  the  clause 
relating  to  the  payment  of  the  interest  came  after  the 
residuary  clause.  The  testator  evidently  employed  the 
term  "legacy  "  in  a  wide  sense,  for  he  speaks  of  the 
legacies  left  to  his  wife  in  such  a  manner  as  to  include 
the  real  as  well  as  the  personal  estate  bequeathed  to 
her.  The  word  "legacy,"  though  primarily  applicable 
to  a  bequest  of  personal  property,  had  been  held  to 
apply  to  a  devise  and  realty; — Hardacre  v.  Nash  (1 
Jarman,  707);  Doe  d.  Stafford  v.  Stopford  (5  East., 
501)  Hope  V.  Taylor  (I  Burn,  268).  In  a  case 
somewhat  analogous  to  this — Doe  d.  Qxbaon  y.  Gdl 
(2  B.  &  C^  680)— it  was  decided  that  the  word 
"part**  meant  not  osly  a  half  part  of  the  testator's 
books  bequeathed  to  Mary  Gibson,  but  her  entire 
share  in  testator's  property  under  the  will. 

Warreoy  Q.(7.,  on  behalf  of  the  minors,  while  con- 
ceding that  legacy  might  include  a  gift  of  a  share  of 
the  residoey  conteaded  that  the  testator  had  explained 


it  to  mean  specific  bequests ;  for  the  residue  was  to  be 
taken  after  payment  of  debts,  expenses,  and  legacies^ 
thus  clearly  distinguishing  the  latter  from  the  residue. 
It  followed  then,  on  the  plain  principles  of  construc- 
tion, that  the  term  legacies  in  the  clause  immediately 
succeeding,  which  directed  the  payment  of  interest, 
shonld  be  taken  to  mean  specific  bequests. 

Foot  followed  on  tne  same  side. 

Darley^  Q  (7.,  for  the  executrix,  contended  that 
the  expressions  relied  upon  by  counsel  on  the  opposite 
side,  as  distinguishing  legacies  from  residuary  bequests, 
were  merely  words  directing  the  mode  of  ascertaining 
the  residue.  Further,  there  was  no  trust  for  accumu- 
lation ;  and  towards  the  close  of  the  will  there  was  a 
legacy  to  his  son  Henry  in  addition  to  the  legacies 
thereinbefore  given  him,  which  must  be  taken  to  mean 
not  only  the  specific  bequests,  but  the  share  of  the 
residue. — Saumarez  v.  Saumarez  (4  My.  &  G.,  331); 
Tichfield  v.  Homcastle  (2  Jur.,  610) ;  Heaih  v.  TTe^ 
to»  (3  De  G.  M.  &  G.,  601). 

Feb,  2  1863. — His  Honor  gave  judgment  In  the 
progress  of  his  review  of  the  facts  he  observed  that  it 
had  transpired  that  the  executors  had  invested  the 
amount  bequeathed  to  the  minora  in  some  securities 
bearing  5  per  cent,  interest,  and  different  from  those 
authorised  by  the  court  They  were  to  understand 
that  the  filing  of  this  petition  did  not  in  the  least 
exonerate  them  from  the  consequences  of  this  breach 
of  trust ;  and  before  the  court  would  make  any  order,  the 
sum  must  be  invested  in  Government  New  Three  per 
Cent.  Stock,  and  transferred  to  the  credit  of  this  cause. 
The  question  in  the  case  turned  on  the  construction  of 
the  word  "  legacy,"  namely,  whether  it  was  intended 
by  that  term  to  include  the  bequests  of  the  real  es- 
tate. The  leading  authorities  for  the  extension  of  the 
signification,  were  Hardacre  v.  Nash  and  Hope  v. 
Taylor  {ut  supra).  In  the  latter,  Lord  Mansfield  held 
that  "  the  word  '  legacies  '  did  extend  to  lands  as 
well  as  to  monies."  The  other  judges,  regarding  the 
context,  concurred  in  this  view.  It  was  remarkable 
that  a  residaary  legatee  was  within  the  Stamp  Act 
As  it  would  be  manifestly  for  the  minors'  advantage,  he 
would,  so  soon  as  the  sum  was  transferred  to  the  credit 
of  the  cause,  make  an  order  directing  the  interest  to  be 
paid  over  to  Mrs.  Guinness  for  their  benefit  On  the 
form  in  which  this  case  was  brought  forward,  he  re- 
marked that  it  was  quite  irregular.  It  was  not  a 
special  case  within  the  Act.  A  special  caseVas  some- 
thing analogous  to  a  special  verdict  The  proper 
mode  was  to  state  the  facts  clearly,  and  to  put  to  the 
court  the  several  questions  on  which  information  is 
sought.  The  counsel  on  both  sides  should  sign  the  que* 
ries,  which  amounted  to  an  admission  of  the  facts.  This 
was  the  case  in  England:  the  next  special  case  which 
came  before  him  he  would  refuse  to  hear,  unless  it  was 
brought  forward  in  the  proper  mode.  The  forms  were 
to  be  found  in  Mr.  Tripp's  work  on  Chancery  Forms.* . 

•  TrippU  Chanceiy  Forms,  p.  146 — Special  Caae, 

*'In  Chancery. 

Lord  Chancellor 
Yice-Cbaacellor 

Between  X.  Y.  &c.  Plainti£fi; 

and 
T.  U.  &c  Defendaota 

The  tpecial  case  ag^ed  on  by  the  above-named  parties 
parsuant  to  the  statute  passed  in  the  session  of  Paruiiment 
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[Reported  by  R  J.  Wrlzon,  Eiq.,  BtfrUter.At.Law.1 

[Before  Lefrot,  O.J.,    Pigot,  C.B.,  O'Brien,    J., 
Hughes,  B.,  Hates,  J.,  Deast,  B.] 

FlTZOkRALD  V,    FlTZQERALD. —  Xov,  13,    1862. 

Construction  of  will — Implication  of  cross-remain 
ders. 

Thefolhunng  devise^ — "  Heave  all  my  right,  title,  in 
terest,  and  estate  in  Coney  Mand  unto  my  two  sons, 
J^/F,  and  CF,,for  and  during  the  term  of  their 
natural  lives,  a  moiety  to  each  for  and  during  the 
term  of  their  natural  lives,  and  from  and  after  either 
of  their[decease  I  devise  said  island  unto  the  first,  se- 
cond, thirdj  and  to  all  and  every  other  the  son  and 
sons  of  my  said  sons  one  moiety  of  said  island  to  the 
sen  and  sons  of  my  said  son^  J.E.F.,  lawfully  begot- 
ten, and  the  oUier  moiety  to  my  said  son,  C.  F,^for 
and  during  the  term  of  his  natural  life:  and  from 
and  after  his  decease  I  devise  the  same  to  the  first, 
second,  third,  and  to  all  and  every  other  the  son  and 
sans  of  my  said  son,  C.  F^  lawfully  begotten, 
and  in  default  of  such  issue  I  devise  said  island  to 
my  seventh  son,  the  Rev,  H,  F.,for  and  during  his 
natural  life,^^  Held — confirming  the  judgment  of 
Monahann  C  J.,*  in  the  Common  Pleas,  that  ot* 
the  death  ofC.  F.,  without  issue,  a  cross-remainder 
as  regards  his  moiety  was  to  be  implied  in  favour 
of  J,  E.  F.  and  his  sons. 

This  case  came  before  the  coart  by  way  of  error  from 
the  Court  of  Common  Pleas.  In  an  action  for  eject- 
ment brought  by  Sir  John  Forster  Fitzgerald  against 
the  Rev:  Henry  Fitzgerald  respecting  one  moiety  of 
Coney  Island,  in  the  coonty  of  Clare,  it  was  agreed 
between  the  parties  to  snbmit  a  special  case  for  the 
opinion  of  the  coart.  The  case  submitted  to  the 
Common  Pleas  set  out  that  the  late  Edward  Fitzge- 
rald, of  Eillibeg,  in  the  county  of  Kildare,  was,  at  the 
time  of  making  his  will,  seised  in  fee  of  the  lands  of 
Coney  Island,  being  the  lands  a  moiety  of  which  is 
is  sought  to  be  recovered  in  this  action  *,  and  that  by 
his  will,  dated  1813,  he  made  a  devise  in  the  foUow- 

holden  in  tho  thirteenth  and  fotuteentfa  years  of  the  reign  of 
her  present  Maiesty.  intituled  **  An  Act  to  diminish  the  Delay 
and  Expenne  oi  Proceedings  in  the  High  Conrt  of  Chancery  in 
England." 

1.  Bj  Au  indeiitiire  dated,  &c  (tetfi^rth  the  deeds  and  facti 
iuofmcfty,  with  reference  to  whidi  the  opinion  of  ^  court  it 
rspUred.'] 

2.  Tiie  plaintifib  submit,  &o. 

8.  The  defendants  contend,  &0. 

4.  Ijnder  the  circnmstances  aforesaid,  it  has  been  deter- 
mined by  the  plaintiffs  and  defendants  to  concor,  and  they  do 
reBp30tiTel7  concur,  in  tho  statement  of  facts  herein  contained 
jfor  the  opinion  of  this  Honorable  Conrt  thereon,  under  the 
provisions  of  the  aboTe-mentioned  Act. 

The  parties,  therefore,  pray  the  opinion  of  this  Honor- 
able Court, 

Whether,  &o. 

A.  B.  [countefe  name']  for  the  nlaintif!^ 
C.  D.  [counieTt  na$ne]  for  the  defendants." 

It  la  unnecessary  to  observe  that  the  above  form  -will  re- 
quire to  he  modified,  in  order  to  adapt  it  to  the  case  of  an 
application  under  the  Irish  statute. 

*Ckxiatian,  J.,  concurred  in  the  judgment  of  the  Chief  Jua- 
Ucj,  but  for  different  reasons. 


ing  terms: — **And  the  island  called  Coney  Island  I 
leave  and  beqneath  all  my  right,  title,  interest,  and 
estate  therein  unto  my  two  sons,  John  Forster  Fitz- 
gerald and  Charles  Fitzgerald,  for  and  during  the 
term  of  their  natural  lives,'  a  moiety  to  each  for  and 
during  the  term  of  their  natural  lives.  And  from  and 
after  either  of  their  decease  I  devise  the  said  island  to 
the  first,  second,  third,  and  to  all  and  every  other  the 
son  and  sons  of  one  moiety  of  tho  said  ishind  to  the 
son  and  sons  of  my  said  son,  John  Forster  Fitzgerald, 
lawfully  begotten,  and  the  other  moiety  to  my  said 
son,  Charles  Fitzgerald,  for  and  during  the  term  of 
hb  natural  life ;  and  from  and  after  his  decease  I  de- 
vise the  same  to  the  first,  second,  third,  and  to  all  and 
every  other  the  son  and  sons  of  my  said  son  Charles  Fits 
gerald,  lawfully  begotten  severally  and  sucoessivelj, 
and  in  remainder,  one  after  another,  and  to  the  seve- 
ral and  respective  heirs,  male,  of  the  body  and  l)odies 
of  every  such  sou  and  sons,  the  elder  of  such  son  and 
sons  and  their  heirs  always  to  take  before  the  younger. 
And  in  default  of  such  issue  I  devise  the  said  island 
to  my  seventh  son,  the  Rev.  Henry  Fitagerald,  for  and 
during  his  natural  life;  and  from  and  after  his  decease 
without  issue,  male,  lawfully  begotten,  I  devise  the 
said  island  to  my  daughter,  by  my  present  wife,  Do- 
rothea Anne  Fitzgerald,  and  her  heirs."  That  in 
1814  the  testator  died,  and  John  Forster  Fitzgerald, 
the  present  plaintiff,  and  Charles  fltzgerald,  entered 
into  possession  of  Coney  Island,  and  continued  so  till 
Charles  Fitzgerald  died  in  the  year  1859«  without 
issue.  That  the  present  defendant,  the  Rev.  Henrj 
Fitzgerald,  mentioned  in  the  will,  is  now  in  possession 
of  the  moiety  of  Coney  IsUnd  in  the  will  devised  to 
Charles  Fitzgerald.  The  question  submitted  to  the 
court  was — **  Whether  upon  the  death  of  the  said 
Charles  Fitzgerald,  withont  issue,  the  plaintifif  became 
entitled  to  the  possession  of  the  moiety  devised  to  the 
said  Charles  Fitzgerald?  "  The  following  devise  was 
relied  on  for  purposes  of  illustration  during  the  argu- 
ment:— **  And  as  and  for  concerning  the  lands  of 
Rossclave,  I  give  and  devise  one  moiety  of  said  lands, 
and  sll  my  estate  and  title  therein,  unto  my  sixth  son 
by  my  present  wife,  Crofton  Fitzgerald,  for  and  dur- 
ing his  natural  life;  and  after  his  decease  I  devise  the 
same  to  the  first,  second,  and  third  sons  of  my  said 
son  Crofton,  and  I  give  and  devise  the  other  moiety  of 
said  lands  of  Rossclave  to  my  seventh  son,  Henry 
Fitzgerald,  and  to  his  sons  lawfully  begotten ;  and  for 
default  of  such  issue  of  both  or  either  of  my  sons, 
Crofion  or  Henry,  I  devise  the  same  to  my  daughter 
by  my  present  wife,  &c  And  I  do  hereby  authorize 
each  of  my  said  sons,  Crofton  and  Henry,  when  they 
shall  be  in  possession  of  said  lands  to  charge  their  re- 
spective moietiee  thereof"* 

R.  W.  Warren,  Q.a,  (with  him  Franks)  for  the 
plaintiff  in  error. 

J.  T,  Ball,  Ct,C^  (with  him  Jellett)  for  the  defen- 
dant in  error. 

The  following  cases  were  cited  in  the  course  of  the 
argument: — Gilbert  v.  Witty  (Cro.  J.,  656);  Comber 
V.  Hia  (2  Strange,  968);  RabSeth  v.  Squire  (4  De 
Gex  &  Jones,  406);  Fery  v.  WhiU  (Cowper,  777); 

*  The  Court  of  Common  Pleas  decided  in  &T0ur  of  the 
plaintitf  below.  The  case  will  be  found  reported,  7  Ir.  Jur. 
N.S.  104. 
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AMey  ▼.  Ashley  (6  Simon,  858);  Wright  v.  Hoi- 
Jord  (Cowper,  31);  Doe  v.  Jenkins  (5  Bing.,  476); 
Fanderplank  v.  King  (3  Hare,  1);  Horner,  Barton 
(19  Ves.  Jan^  400):  Phipard  v.  Mansfield  (Cowp., 
797);  Marryat  ▼.  ToiiMi/ey  (1  Ves.  Sen.,  104); 
Holnu  ▼.  Mayndl  (2  Shower,  135);  YTo^wn  v. 
Fozon  (2  East,  Z6) ;  -4<A^ton  v.  Pye  (4  Term.,  7 1 0). 

Cur,  adv.  vult, 

Hilary  Tkrm. 

Jan,  23,  1 863.— Lefbot,  C.J. — The  question 
which  comes  before  the  conrt  on  the  constraction  of 
this  will  is,  whether  apon  the  death  of  Charles  Fitz- 
gerald without  issue,  the  plaintiff  here,  Henrj  Kite 
gerald.  became  entitled  to  the  possession  of  a  moiety 
in  Coney  Island.  (Here  his  Lordship  recited  the  facts 
of  the  case,  and  the  different  clauses  of  the  will.)  It 
is  important  to  notice  the  fulness  of  the  bequest — "  I 
leive  and  bequeath  all  ray  right,  4itle,  interest,  and 
esute  thereio.*'  The  effect  of  this  bequest  is  to  give 
to  the  two  sons  of  the  testator,  John  and  Charles,  re> 
apectiveljr,  estates  for  their  life  in  the  moities  of  the 
island,  with  remainders  to  their  first  and  other  sons 
ia  ordinary  course,  and  from  and  after  their  decease 
without  issue  male,  to  his  son,  the  Rev.  H.  Fitzge- 
rald. So  that  by  no  means  could  Henry  Fitzgerald 
be  entitled  but  upon  the  default  of  issue  male  from 
both  the  first-mentioned  sons.  The  result  in  point  of 
law  was  not  only  to  give  estates  tail  in  the  moieties 
to  the  two  sons,  John  and  Charles,  but,  according  to 
established  authorities,  to  give  them  cross  remainders 
in  tail,  so  that  the  issue  male  of  either,  if  the  other 
died,  would  unquestionably  be  entitled  to  an  estate  iu 
tail  by  the  doctrine  of  cross  remainders.  But  Henry 
Fitzgerald  insists  that  he  can  take  a  life  estate  in 
Charles's  share,  Charles  having  died  without  issue, 
while  on  the  other  hand  it  is  contended  that  by  the 
implication  of  cross-remainders  between  the  life  estates 
civen  to  John  and  Charles,  the  life  interest  of  either, 
on  his  death  without  issue,  accrues  to  the  other.  It 
appears  to  us  all  that  there  is  on  the  face  of  this  will 
that  which  amply  suffices  to  bring  it  within  the  au- 
thority of  Vanderplank  v.  Kitig^  and  that  in  enforcing 
the  well-known  doctrine  of  cy  pres,  we  nre  far  from 
making  a  will  for  the  testator;  we  are  only  effecting 
in  a  legal  mMuner  what  he  wanted  to  do,  bat  has,  by 
the  terms  of  his  will,  done  with  impeifect  legal  effect. 
In  doing  so  we  follow  the  ancient  rule  of  law,  that  in 
a  will  the  particular  mu>t  give  way  to  the  general  in- 
tendment. I  think  that  the  Vice- Chancellor  in  Van- 
derplank V.  King  fully  shows  that  what  he  decided  in 
that  case  was  nothing  more  than  an  exemplification  of 
the  doctrine  of  cy  pres,  and  the  effect  of  his  decisrou 
was  simply  to  make  a  will  effectual,  which  would 
not  have  been  effectual  in  the  form  in  which  it  was 
made,  an  its  dispositions,  if  litei*ally  followed,  contra- 
vene the  principles  of  the  law.  According  *to  the 
wish  of  the  testator  here,  as  expressed  in  the  very 
first  sentence  of  his  will,  and  evinced  by  hb  ultimate 
disposal  of  the  fee  -to  his  daughter,  Dorothea  Anne, 
we  mnst  dispose  of  every  part  of  his  ^'  right,  title,  in- 
terest,*' &c^  and  this  will  be  done  mont  effectually  by 
the  implication  of  cross  remainders.  The  decision  at 
which  we  have  all  arrived  stands  on  the  basis  of  au- 
tbori'Ti  not  for  the  first  time  now  estabfished*  Judge 


Ashurst,  in  Phipart  v.  Mansfield,  (Cowp.  797,)  saya 
that  the  doctrine  of  cross-remainders  is  one  to  be  en- 
couraged as  calculated  to  give  effect  to  the  intention 
of  testators  who  often  made  wills  inops  consilii.  The 
implication  of  cross -remainders  in  this  case  is  more- 
over between  two  persons  only — no  others  are  con- 
cerned; and  our  judgment  affirming  that  of  the  court 
below  rests  on  authority,  and  effectuates  the  manifest 
intention  of  the  testator.  The  appeal  is,  therefore, 
dismissed  with  costs. 


Court  oC  dueen'0  Benc]^. 

[RcporUd  bjr  WlUlam  Woodlock,  Em|.,  BarriMo-.aUtew  ] 

CUOWN   SlDI. 

[COBAX  HaTGB  and  FnZOERALD,   JJ.] 

The  Quaar,  at  the  pbosbcdtion  op  Chablks  Lanyon, 
V.  The  Mayor  of  Belfast. — Nov,  20,  21,  24. 

Burgeae  roll — Rating — Successive  occupation — Sta- 
tvteZ^A  Vict.c  108. 

Previous  to  May^  1862,  A,  occupied  a  tenement  in 
Belfast^  valued  at  £114,  /or  which  he  was  rated 
as  occupier  under  the  rate  made  on  the  25th  June^ 
1861.  On  the  \st  May,  1862,  lie  left  part  of  the 
tenement^  retaining  the  other  part,  which,  in  fact, 
was  a  separate  tenement.  On  the  25tA  April,  1 862, 
the  valuation  within  the  union  was  finally  revised; 
and  by  Vie  revised  valuation  Vie  original  valuation 
ofA,^s  old  teiysment  was  altered  and  divided  into 
two,  the  value  oj  one  being  £90,  and  that  of  the  other, 
the  part  retained  by  A,  after  May^  1862,  being 
iL30.  A,  served  a  notice  on  the  guardians  clatm- 
ing  te  be  put  on  the  rate  o/  1861,  in  respect  of  the 
new  tenement  This  the  guardians  refused  to  do. 
On  the  *25th  June,  1862,  another  rate  was  struck 
in  which  A.  was  duly  rated  as  occupier  of  the  new 
tenement  Held,  thai  A,  was  not  entitled  to  appear 
on  the  list  of  burgesses  for  Vie  year  following  the 
Z\st  August,  lb62,  either  under  s,  80  or  s.  53  of 
the  Municipal  Corporations  Act^  sT.  .3  4r  4  VicL  c 
108. 

This  was  a  motion  to  make  absolute  a  conditional 
order  directing  that  a  mandamus  should  issue,  directed 
to  William  £wart,  alderman,  acting  as  mayor  for  the 
occasion,  and  to  the  mayor  for  the  time  being  of  the 
borough  of  Belfast,  commanding  them,  or  one  of  them, 
to  insert  the  name  of  Charles  Lanyon  as  a  burgess 
on  the  burgess -roll  of  and  for  the  St.  George's  ward 
of  the  borough  of  Belfast.  The  facts  of  the  case  ap- 
peared from  the  affidavit  of  Mr.  Charles  Lanyon, 
mayor  of  the  borough  of  Belfast,  which  stated  tliat 
fur  several  yeara  preceding  the  1st  May  last  he  was 
in  possession  and  occupation  of  a  dwelling  house  si- 
tuate at  No.  14  Wellington-place,  in  the  borough  of 
Belfast ;  and  that  at  the  side  and  nre  of  the  said 
dwelling-house  there  were  situate  cerlain  buildings 
used  as  offices  which  were  entered  by  a  separate  di.or 
from  Upper  Queen-street,  which  offices  were  u^ed  and 
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occupied  by  the  deponent  and  his  partners,  William 
Henry  Lynn  and  John  Lanyon,  who  carried  on  busi- 
ness there  as  architects  and  engineers.     That  on  the 
rate  strack  by  the  Goardians  of  the  Poor  Law  Union 
of  Belfast  on  the  25th  Juno,  1861,  the  depouent  was 
rated  as  occupier  of  the  entire  of  said  premises  de- 
scribed as  "house  and  offices  No.   14  Wellington- 
place/'  and  of  the  annual  value  of  £  1 1 4,  and  was 
enrolled  as  a  burgess  in  respect  thereof  in  the  burgess- 
list  for  the  present  year.     That  on  the  1st  December 
Inst  he  was  elected  to  serve  as  mayor  of  the  borough 
for  one  year  from  the  1st  January  in  the  present  year. 
That  on  the  Ist  May  last  he  ceased  to  reside  in  or 
occupy  the  dwelling-house  No.  14  Wellington- place, 
anl  went  to  reside  at  a  place  called  the  Abbey,  four 
miles  from  Belfast;  but  that  he  and  his  partners  con- 
tinned  still  to  occupy  and  carry  on  business  in  the 
offices  in  Upper  Queen -street,  which«wcre,  at  the  date 
of  the  application,  and  had  been  since  the  Ist  May 
last,  separate  and  detached  from  the  dwelling-house, 
which  deponent  had  sub- let  to  James  Strong,  Esq., 
M.D.,  as  his  tenant,  from  the  1  st  May  last.     That  on 
the  'J3rd  April  last  the  valuation  made  by  the  Com- 
missioners of  Valuations,  which  had  been  finally  com- 
pleted and  in  foice  for  several  months  within  the 
union,  was  duly  revised  pursuant  to  the  st.  15  &  16 
Vict.  c.  63;  and  by  this  revised  valuation,  which  was 
finally  completed  on  the  said  2dth  April,  the  original 
valuation  of  the  house,  offices.  <&c.  14  Wellington- 
place,  was  altered  and  divided  into  two  separate  va- 
luations, viz.,  the  dwelling-house  No.  14  Wellington- 
place,  occupied  by  Dr.  Strong  at  the  annual  value  of 
£90,  and  the  offices  occupied  by  the  deponent  and  his 
partners  at  the  annual  value  of  £30.     That  this  re- 
vised valuation  was  signed  by  the  assistant  of  the 
commissioners  of  valuations  on  the  26th  April  last. 
That  on  the  24th  June  last  deponent  caused  a  notice 
to  be  served  upon  the  guanlians  of  the  union  of  said 
poor-law  valuation,  claiming  to  be  rated  jointly  with 
btB  partners  in  respect  of  a  counting- house.  No.  2 
Upper  Quejn-strcct,  in  the  said  borough  and  union, 
being  the  said  offices  which  were  then  separated  from 
Wellington  place;  and  at  the  time  of  the  service  of 
said  notice  he  caused  a  tender  to  be  made  of  any  rates 
then    payable  in  respect  thereof.     That  the  guar 
dians  did   not  comply  with  said  notice,  or  insert  his 
lame  in  the  rate  of  the  25th  June,  1861,  in  respect  of 
the  counting  house  in  Upper  Queen-street.     That  on 
the  2r)th  June  last  another  rate  was  struck  by  the 
g  lardians,  which  was  based  upon  the  revised  valua- 
tion, signed  on  the  25th  April;  and  in  the  said  rate 
he  and  his  partners  were  rated  as  occupiers  of  the 
Quecn-strcet  premises.     That  he  was  returned  by  the 
town  clerk  in  the  list  of  persons  appearing  entitled  to 
be  enrolled  as  burg).?5es  for  the  ensuing  year;  but  an 
oljection  had  been  duly  served  by  one  John  O'Han- 
1  n  to  the  retention  of  his  name  on  the  burgess -roll. 
1  hat  deponent  duly  served  a  claim  to  be  enrolled  as  a 
bi'igess    in    respect   of  the    successive    occupation 
of  the    dwelling-house    No.     14    Wellington- place, 
and    of   the    offices    No.    2    Upper     Queen-street. 
That   at  the  revision   of  the  list   of  burgesses  he 
declined    to    sit    or    preside    at     the    hearing     of 
the  objection  and  claim,  being  advised  that  ho  could 
not  legally  act  as  judge  in  his  own  cause;  and  accord- 


ingly at  the  quarterly  meeting  of  the  town  council  of 
the  borough  held  on  the  Ist  November,  William  Ewart, 
Esq.,  one  of  the  aldeimen  of  the  borongh,  was  duly 
elected  to  act  in  his  place  so  far  as  the  hearing  of  the 
said  objection  and  claim  was  concerned.  That  Mr. 
Ewart  and  the  assessors  proceeded  to  hear  the  said 
objection  and  claim;  and  that  the  objection  was  al- 
lowed and  deponent's  claim  rejected;  and  conse- 
quently that  his  name  had  been  struck  oot  of  the  bnr- 
gess-list  for  the  present  year,  and  did  not  now  appear 
thereon.  The  following  is  a  copy  of  the  claim  aervcd 
on  the  24th  June  by  Mr.  Lanyoc  on  the  guardians, 
claiming  to  be  put  upon  the  rate  of  June,  1861: — 

U^iON  OF  Belfast. — Pnrsuant  to  the  Act  of  13  & 
14  Vict.  chap.  19)  I,  Charles  Lanyon,  being  occapier, 
jointly  with  two  other  persons,  of  a  ceitain  tenement 
hereinafter  described,  which  tenement  U  rated  under 
the  Act  for  the  more  effectual  relief  of  the  poor  ia 
Ireland,  at  a  net  annual  value  of  jS30  or  upwards,  and 
is  situate  in  the  borough  of  Belfast,  electoral  division 
of  Belfast,  in  which  therejwas  a  rate  made  for  the  re- 
lief  of  the  destitute  poor  on  the  25th  day  of  June, 
1861,  last,  from  which  rate  my  name  has  been  omiu- 
ted  as  such  occupier  of  such  premises,  do  hereby  give 
notice  to  yon,  the  guardians  of  the  Belfast  Union,  that 
I  claim  to  be  rated  in  respect  of  Boch  premises,  that 
is  to  say,  as  joint  occupiers  of  a  counting-house  situate 
at  No.  2  Upper  Queen-street,  in  the  said  borongh  and 
union.  Dated  3rd  day  of  May,  1862. 
Jointly  with  John  Lanyon,  )  . 
Wnu  HL  Lyons,  J  ' 


■  Chas.  Lanton. 


Whiteside,  QC  (with  him  M'Donogh,  Q.C.,  and 
Hanison\  for  the  motion. — The  words  of  s.  30  of 
the  Municipal  Corporation  Act,  3  &  4  Vict,  c  108, 
give  Mr.  Lanyon  a  right  to  be  rated  as  a  successive 
occupant.  The  guardians  having  the  revised  valua- 
tion  of  April,  25,  1862,  had  that  before  them  to 
which  they  ought  to  have  had  regard.  Such  a  valua- 
tion  as  is  described  in  ss.  21,  24,  27, 32,  of  the  Valu- 
ation Act,  1852,  \5&  16  Vict.  c.  63,  was  in  existence 
on  the  25th  April.  It  will  be  said  that  that  valua- 
tion could  only  be  looked  to  for  future  rates ;  but  the 
whole  scope  of  the  statute  shews  that  that  is  not  so. 
Then  there  being  on  the  31st  August,  1862,  a  sepa- 
rate and  distinct  valuation  of  the  Queen -street  pre* 
mises,  the  right  of  Mr.  Lanyon  b  clear  to  be  rated  as 
a  successive  occupant  of  those  premises  and  of  the 
premises  of  which  they  had  previously  formed  part ; 
and  if  he  is  such  an  occupier  he  has  a  clear  right, 
under  s.  33  of  the  statute  8  <&  4  Vict.  c.  1 08,  to  serve 
a  notice  claiming  to  be  rated ;  and  having  done  so  he 
has  a  right  to  insist  upon  being  placed  upon  the  roll 
of  burgesses.  In  re  Quinn  (3  Cr.  &  Dix.  285)  will 
be  cited  on  the  other  side,  but  it  is  distinguishable. 
Re  Peter  McDonnell  (11  Jr.  C.  C.  p,  1);  Wauchob 
v.  Reynolds  (1  Jr.  C.  L.  Rep.  142)  does  not  apply  here. 
The  King  v.  Hall  (1st  B.  &  Cr.  123).  The  court 
ought  to  prefer  such  a  construction  of  the  statutes  as 
will  extend  the  franchise,  and  is  not  to  confine  itself 
to  a  mere  literal  interpretation — The  King  v.  TJie  In- 
habitants  ofEverdon  (9  East.  101);  Eyston  T.  Studd 
(2  Plowd.  465). 

Sullivan^  SerjearU,  and  Barry,  (2*C7.  (with  them 
E.  Richards),  contra. — There  must  be  a  personal 
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rttiDg  in  reference  to  the  premises  under  s.  30  of  the 
Monicipal  Corporation  Act.  Section  33  gives  no  right 
to  a  person  to  call  on  the  guardians  to  rate  premises. 
It  assames  that  there  are  premises  rated  to  a  certain 
amount,  and  that  a  person  has  not  been  rated  for 
them;  and  it  gives  to  the  person  not  personally  rated 
iD  respect  of  them  a  right  to  be  personally  rated ;  bat 
it  does  not  give  any  right  to  call  on  the  gaardians  to 
assess  a  value  on  the  premises.  If  the  33rd  section 
had  the  meaning  ascribed  to  it,  the  rating  of  every 
union  in  the  country  might  be  upset  every  moment. 
There  vas  not  here  a  tenement  rated  when  the  notice 
of  claim  was  served.  Mr.  lianyon  must  continually 
occupy,  and  if  before  the  year  is  out  he  parts  with  the 
occupation  of  any  part  of  his  premises  his  qualifica- 
tion eeases.  Successive  occupation  means  successive 
occupation  of  premises  rated  to  a  certain  amount,  to 
be  ascertained  in  the  mode  stated  in  s.  30.  The 
question  is  concluded  by  authority  even  if  the  language 
of  the  statute  was  not  clear  enough  of  itself —  Wau- 
cbob  V.  Reynolds  (1  Ir.  C.  L.  Rep.  at  p.  153).  The 
fact  of  there  being  a  revised  valuation  makes  no  dif- 
ference, for  that  is  a  matter  to  which  the  guardians 
cannot  look  for  thirty  days — s.  32  of  the  General  Va- 
loation  Act,  st.  15  &  16  Vict.  c.  63.  The  argument 
on  the  other  side  comes  to  this, — that  if  a  man  has  a 
bouse  in  respect  of  which  he  is  rated,  and  in  the  mid- 
dle of  the  year  builds  a  new  house,  he  can  abandon 
the  occnpation  of  the  house  in  existence  as  a  rated 
tenement  and  claim  to  be  rated  in  respect  of  the  house 
which  for  the  greater  part  of  the  year  had  no  exist 
ence.  The  words  of  the  30th  section  of  the  Municipal 
Corporations  Act,  pointing  out  the  way  in  which  the 
value  of  premises  is  to  be  ascertained,  cannot  be  struck 
out — Miller  v.  Salomans  (7  Ex.  at  p.  559)  is  an  autho- 
rity as  to  the  reading  of  statutes.  QiUman  v.  Crowley 
(7  Ir.  G.  Lk  Bep.  557  j  is  a  remarkable  instance  of  the 
stringency  with  which  statutes  are  construed.  See  also 
Chwf  V.  Pearson  (6  H.  of  L.  6 1 ),  and  Brandling  v.  Bar- 
rington  (6  B.  &  Gr.  467).  The  33rd  section  merely 
provides  that  where  the  premises  are  such  as  are  de- 
scribed in  8. 30,  but  the  occupier  is  not  a  person  such 
as  is  there  described;  he  can,  nevertheless,  get  his 
name  put  upon  the  roll.  The  guardians  are  asked  to 
do  that  which  they  have  no  power  to  do,  namely,  to 
destroy  the  existing  rate  and  split  up  the  premises  into 
two.  if  they  had  such  a  power  the  landlord  would 
be  rendered  liable  for  the  rating  of  both  sets  of  pre- 
mises. The  argument  is,  that  because  these  Qaeen- 
street  premises  were  rated  at  £30  in  1862,  they  were 
therefore  of  necessity  of  that  value  in  1861 — The 
Queen  V.  Savage  (3  Ir.  G.  L.  Rep.  480);  llie  Queen 
V.  Ruaion  (3  Ir.  G.  L.  Rep.  478);  Nightingale  v. 
Marshall  (2  B.  &  Cr.  313;;  Re  Quinn  (3  Gr.  &  Dix. 
285) ;  PhiNu  v.  Keams  (1 1  Ir.  0.  L.  Rep.  294). 

M^Donoghy  Q.C,  in  reply. — ^There  is  no  such  thing 
as  rating  lands  or  premises.  The  occupiers  are  rated 
not  the  premises.  Thus  premises  belonging  to  the 
Grown  are  not  rateable;  but  the  moment  they  are  oc- 
cupied beneficially  by  any  other  person  that  person  is 
rated.  It  is  on  the  one  hand  assumed  that  the 
words  of  the  statute  are  against  us,  and  on  the 
other  admitted  that  its  intention  is  with  us.  The 
policy  and  intention  of  the  Act  are  plain, — that  you 
must  be  an  inhabitant,  of  full  age,  and  occapy  pre- 


mises of  the  value  indicated ;  you  must  have  done  so 
for  twelve  months  preceding  the  3 1st  August;  but  I 
deny  that  the  rating  and  the  occupation  must  be  con* 
termiuous  in  point  of  time.  We  never  were  out  of 
possession  of  premises  of  sufficient  value.  There  is 
nothing  in  the  Act  to  show  that  each  part  of  the  pre- 
mises must  bo  rated  for  every  moment  of  the  twelve 
months;  and  to  hold  that  such  is  its  effect  would  be 
introducing  a  new  provision  into  it.  We  had  been 
on  the  31st  August  in  possession  for  twelve  months 
of  two  sets  of  premises;  and  we  produce  the  ratmg 
of  June,  1862,  to  prove  that  our  new  tenement  was 
of  full  value — Alexander  v.  Flood  (5  Ir.  G.  L.  Rep. 
43)  is  a  strong  authority  to  show  that  it  is  sufficient 
if  the  value  is  shown  to  exist  at  the  end  of  the  twelve 
months  [^Fitzgerald, «/.— The  statute  on  which  that 
case  turned  is  so  different  from  the  statutes  now  be- 
fore ns  that  the  authority  can  scarcely  be  held  to  ap- 
ply here].  We  had  a  right  to  require  the  guardians 
to  put  us  on  the  rate,  and  private  persons  are  not  to 
suffer  because  public  officers  will  not  do  their  duty— 
Qumy.  2l/c;u7e//(Batty'sRep.  339). 

Cur,  adv,  vult 

Nov.  24. — Hates,  J.,  stated  the  facts  of  the  case, 
and  proceed  to  say  that  upon  this  state  of  facts  it  had 
been  argued  by  Mr.  Lanyon^s  counsel  that  upon  the 
true  construction  of  section  30  of  the  Manicipal  Gor- 
porations  Act,  and  without  taking  into  consideration 
section  33  of  the  same  statute,  his  name  ought  to 
have  been  retained  on  the  list  of  burgesses.  The 
court  was  of  opinion  that  no  such  light  existed. 
Under  section  30  of  the  statnte,  the  party  was  obliged 
to  shew  not  merely  that  he  was  in  occupation  of  pre- 
mises of  a  certain  yearly  value,  but  also  that  the  pre* 
misesy  whether  the  same,  or  different  premises  in 
succesion,  were,  during  the  whole  period  of  his  occn- 
pation, rated  to  the  relief  of  the  poor,  and  that  to  an 
amount  not  less  than  £10  per  year,  as  evidenced  by 
the  rate -book.  Parsing  over  the  period  during  which 
Mr.  Lanyon  was  in  occupation  of  the  two  sets  of  pre- 
mises, there  was  no  evidence  that,  from  the  1st  May 
to  the  time  of  striking  the  rate,  he  occupied  premises 
rated  to  the  value  of  £10  a  year,  and  the  coart  held 
that  to  be  a  fatal  defect.  The  rate  of  the  25th  June, 
1 862,  was  evidence  of  the  value  then,  but  not  of  the 
value  at  any 'antecedent  period.  But  then,  it  had  been 
argued  secondly  by  counsel  that  all  doubt  was  re- 
moved when  the  33rd  section  and  the  different  Valua- 
tion Acts  were  called  in  aid.  The  33rd  section  of 
the  Municipal  Gorporations  Act  enacted  **that  in 
every  borough  it  shall  be  lawful  for  any  person  oc- 
cupying any  house,  warehouse,  counting-house,  or 
shop,  to  claim  to  be  rated  to  the  relief  of  the  poor  in 
respect  of  such  promises  respectively,  whether  the 
landlord  shall  or  shall  not  be  liable  to  be  rated  to  the 
relief  of  the  poor  in  respect  thereof;  and  upon  such 
occupier  so  claiming  and  actaally  paying  or  tendering 
to  the  collector  thereof,  or  to  the  person  or  persons 
entitled  to  receive  the  same,  the  full  amount  of  the 
last- made  rate  then  payable  in  respect  of  such  pre- 
mises, the  guardians  or  other  persons  charged  with 
making  any  rate  for  the  relief  of  the  destitute  poor 
which  shall  or  ought  to  include  such  premises,  are 
hereby  required  to  put  the  name  of  such  occupier 
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upon  the  rate  for  the  time  being;  and  iu  case  any 
such  gnardiaoa  or  other  persons  shall  neglect  or  refase 
80  to  do,  such  occQpier  shall  nevertheless,  for  the  pur- 
poses of  (his  Act,  be  deemed  to  have  been  rated  to 
the  relief  of  the  poor  in  respect  of  such  premises  from 
the  period  at  which  the  rate  shall  have  been  made  in 
respect  ot  which  he  shall  have  so  claimed  to  be  rated 
as  aforesaid.'^     The  section  so  far  imposed  a  dnty  on 
the  ^oiM'dians,  and  enacted  that  a  certain  eonseqoence 
shoald  follow  if  that  duty  were  neglected,  and  all  this 
with  the  view  of  securing  to  the  party  a  remedy  for 
the  omission  of  his  name  from  the  current  rate.     The 
question  arose  whether  it  was  the  duty  of  the  guar- 
dians to  comply  with  the  request  made  by  Mr.  Lan- 
yon  to  put  him  upon  the  rate.     If  it  was  not,  it  could 
not  be  said  that  the  service  by  him  of  his  claim  was 
to  have  the  effect  mentioned  in  the  Act.     On  the  one 
side  it  was  sai  -  that  the  guai'dians  ought  to  have  put 
Mr.  Lanyon's  name  on   the  rate,  while  on  the  other 
aide  this  was  denied.     The  ccurt  was  of  opinion  that 
no  such  duty  arose  upon  the  guardians.     When  the 
statute  spoke  of  tendering  the  amount  of  the  last-made 
rate,  it  assumed  that  tho^e  very  premises  in  respect  of 
which  the  amount  was  tendered   were  ratod,  and   not 
those  premises  combined  with  others,  and  that  thus 
the  statutable  evidence*  of  value  was  applied.     But 
nothing  of  the  kind  existed  here.     It  was  impossible 
to  ascertain  from  the  rate  of  1861  the  value  of  the 
Queen-street  premises;  but  it  is  said  that  the  value 
could  have  been  ascertained  by  the  admitted  valuation. 
But  the  answer  w  as  too  full.     First,  no  authority  was 
given  to  the  guardians  to  refer  to  the  valuation  for 
such  a  purpose.    It  was  to  be  in  force  for  future  rates 
only,  and  nothing  was  sought  to   be  done  here  with 
renpect  to  future  rates.     It  was  not  intended  by  Mr, 
Lauyon  tliat  a  tax  should  be  imposed  upon  him,  but 
only  that  it  should  be  shewn  that  he  had  been  liable 
to  the  rate,  and  had  discharged  it;  but  secondly,  the 
statute  only  directed  the  guardians  to  put  the  party 
applying  upon  the  rate  for  the  time  being,  while  the 
claim  served  sought  for  much  more,  namely,  to  have 
the  Queen -street  premises  segregated  from  the  others, 
and  to  have  a  value  put  upon  them,  so  that  if  the 
.  request  had  been  complied  with,  there  would  have 
been  a  falsification  of  the  ratebook.     In  conformity 
with  the  views  of  two  members  of  the  court  in  Wau- 
chob  v.  Rff/noldsy  the  court  now  hold  that  there  was 
no  authority  in  the  guardians  to  make  any  alteration 
in  the  rate-book,  saving  the  putting  on  the  name  of 
a  party  claimant  when  it  has  been  omitted.  For  these 
reasons  his  Lordship  was  of  opinion  that  the  manda- 
mus ought  not  to  issue. 

Fitzgerald,  J. — I  have  arrived  at  the  same  con- 
clujiion,  and  for  pretty  nearly  the  same  reasons,  al- 
though it  would  have  been  gratifying  to  me  if  I  could 
have  arrived  at  a  different  conclusion,  inasmnch  as  if 
I  could  have  adopted  the  argument  of  the  applicant  on 
the  30th  section,  it  would  have  had  the  effect  of  en- 
larging the  basis  of  the  municipal  franchise.  How- 
ever, 1  have  found  it  impossible,  without  doing  vio- 
lence to  the  words  of  the  Act,  and  addiqg  provisions 
to  it,  to  arrive  at  any  other  conclusion  than  that  at 
which  my  brother  Hayes  has  arrived.  In  fact  I  may 
say  that  from  the  moment  1  beard  the  case  fully 
opened  by  Mr.  Whiteside,  1  entertcuned  no  doubt  upon 


it,  and  as  the.  decision  of  the  revising  barrister  was 
treated  with  some  derision,  I  think  it  right  to  say  that 
in  my  opinion  that  decision  was  arrived  at  not  alone 
on  true  principles  of  constmction,  bnt  that  it  ia  fortified 
by  principle  and  precedent,  and  that  no  other  decision 
would  have  been  sound.   1  bad  intended  to  have  given 
my  own  reasons  at  large,  bnt  my  brother  Hayes  has 
put  the  case  so  clearly  that  1  do  not  find  it  necessary 
to  go  at  any  length  into  the  case.      I  have  never 
heard  it  doubted  that,  on  the  true  coDatmctioD  of  a. 
30,  some  of  the  elements  required  to  entitle  a  peraon 
to  be  enrolled  as  a  bnrgess,  were  oocopatiou    for 
twelve  months  prior  to  the  Slat  Aogutt  in  each  year, 
of  premises  of  the  value  of  £10;  that  the  Act  re- 
quires in  addition  rating  by  names;  that  the  rating 
and  value  are  to  be  ascertained  by  the  rate- book;  and 
that  it  must  appear  from  it  that  the  premises  were, 
during  the  whole  of  the  twelve  months,  of  the  rated 
value  of  £10.     It  is  not  possible  to  arrive  at   the 
construction  contended  for  on  the  part  of  the  appli- 
cant,  without  doing  violence  to  the  words  of  the 
Act.     The  case  attempted  to  be  made  by  the  claim- 
ant, b  one  of  successive  occupation.     As  has  been 
pointed  out,  be  did,  up  to  the  Ist  May,  1862,  really 
occupy  premises  of  the  requisite  value — that  is.  from 
the  31st  August,  1861,  to  the  1st  May,  1862— when 
he  parted  with  the  occupation  of  a  portion  of  them ; 
and  the  question  is,  whether  his  successive  oocupation, 
first  of  the  entire,  and  afterwards  of  the  part  which 
he  retained,  entitled  him  to  the  municipal  franchise. 
On  the  1  St  May,  1 862,  he  became,  with  two  others, 
joint  occupier  of  a  detached  part  of  the  premises,  the 
entire  of  which,  up  to  that,   he  had  occupied.     That 
detached  part  was  a  separate  tenement,  and  if  it  had 
been  then  on  the  rate- book,  and  appeared  to  be  of 
sufficient  value,   the  claimant  would  have  made  ont 
his  title  by  successive  occupation,  but  he  failed,  inas- 
much as  the  tenement  had  not  been  on  the  rate- book 
prior  to  May,  1862,  and  there  were  no  means  of  as- 
certaining its  value.     1  agree  that  the  General  Vala- 
ation  Act  has  no  real  bearing  on  the  present  issue; 
the  General  Valuation  Act  was  merely  to  be  looked 
to  as  the  foundation  of  any  new  rate  that  was  to  be 
made.     As  such,  the  guardians  were  bound  to  adopt 
it,  but  it  had  no  retrospective  operation.     The  second 
tenement  became  of  adequate  value  by  being  included 
in  the  rate  for  1862.     It  was  argued  that  the  true 
construction  of  the  30th  section  was,  that  if,  upon  the 
rate  made  anterior  to  the  period  of  revision,  the  te- 
nement appeared  then  to  be  of  the  full  value,  it  gave 
the  title  to  the  franchise  provided  that  there  was  an 
occupation  for  twelve  months.     In  reference  to  that 
argument,  I  said  I  would  have  been  glad  to  adopt  it  if 
it  was  consistent  with  the  words  of  the  30th  section. 
But  however,  though  I  was  willing  to  adopt  the  ar- 
gument if  I  could,  it  appears  to  me  that  the  Legisla- 
ture has  not  said  so  in  the  Municipal  Act,  and  has  in 
fact  said  the  contrary.     The  uniformly  received  con- 
struction has  been,  that  for  the  purposes  of  the  muni- 
cipal fraochise,  a  rating  of  the  tenement  to  the  extent 
of  £10  must  have  existed  during  the  whole  period  of 
twelve  months.   When  the  Legislature  intended  some- 
thing different,  it  expressed  it,  and  we  find  in  the 
Registration  Act,  13  &  14  Vict.,  c.  69,  when  it  in- 
tended  that  snch  shoald  be  the  basis  of  the  frauchisOp 
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that  it  Mid  80  Id  express  terms,  and  instead  of,  as  id  the 
Manictpal  Act,  following  the  provisioud  of  the  English 
Act,  ill  the  13  &  14  Vict.,  c.-69«  the  franchise  is  in 
the  first  section  stated  to  be  given  to  occupiers  **  rated 
onder  the  last  rate  for  the  time  being/'  So  that  the 
Legislatare  has  there  departed  from  th«  Manicipal 
Act,  and  has  done  so  in  terms  so  express  that  one 
must  be  surprised  how  it  was  possible  for  any  qnestion 
to  have  arisen  in  the  case  of  Alexander  v.  Floods  as 
the  Act  is  so  plain.  If  we  refer  to  the  statute  6  &  7 
Vict.,  c  93,  it  will  be  found,  on  referring  t^  the  1 2th 
and  13th  sections,  that  all  the  Legislature  requires 
when  proTiding  for  the  qualification  of  voters  at  meet- 
ings convened  under  the  statute  9  Geo.  4,  c  89,  is  a 
rating  of  the  voter  *'  by  the  last  rate  made  in  the 
onion  wherein  he  shall  dwell,''  in  respect  of  lands,  &c., 
of  the  net  annual  value  of  £6  or  upwards.  In  fact, 
the  30th  section  of  the  Municipal  Corporation  Act  is 
in  exact  accordance  with  the  previous  Municipal  Act 
in  England,  that  is,  the  5  &  6  Wm.  4,  c  76,  and 
section  9,  which,  though  the  period  given  is  different, 
provides  that  the  occupier  shall  have  been  rated  dur- 
ing the  whole  time  of  his  occupation,  and  all  the  rates 
paid  before  the  31st  August,  and  our  Municipal  Act 
follows  In  terms  what  was  done  in  the  English  Act, 
with  the  difference  that  the  period  of  occupation  and 
of  rating  b  different  It  was  then  contended  that  s. 
33  supplied  the  defect,  if  any,  in  the  party's  title  un- 
der the  30th  section;  that  though  it  was  proved  that 
the  tenement  in  Queen-street  was  not  rated  separately 
for  the  whole  twelve  months,  yet  that  Mr.  Lanyon's 
claim  to  be  rated  under  s.  33  supplied  the  deficiency 
and  gave  him  the  title.  The  notice  of  claim  served 
was  bronght  before  us.  I  confess  I  entertain  a  doubt 
whether  it  would  have  been  sufficient  as  a  claim  to  be 
rated  within  the  meaning  of  a.  33.  In  fact  the  error 
on  the  part  of  Mr.  Lanyon  was  this;  he  took  up  the 
UOCh  section  of  the  Registration  of  Voters  Act,  which 
provides  for  the  case  of  a  man's  name  being  omitted 
though  his  tenement  is  valued  and  rated,  and  he 
senred  a  notice  on  the  guardians  seeking  to  have  his 
name  pat  upon  the  rate,  and  accordingly  Mr.  Lan- 
yon's notice  states— (His  Lordship  here  read  the  claim 
stated  ante).  That  form  of  notice  is  not  applicable  to 
the  33rd  section.  That  section  has  already  received 
a  construction  in  Wauchob  v.  Reynolds,  It  is  trne 
that  the  opinion  expressed  there  is  that  of  two  mem- 
bers of  the  court  only^  but  Perrin,  J.,  had  placed  his 
judgment  on  such  a  ground  that  it  was  unnecesary 
for  him  to  express  any  opinion  on  the  secUon,  while 
it  was  necessary  for  the  other  judges  to  dispose  of  the 
foundation  laid  on  the  d3rd  section.  I  must  say  that 
I  concur  with  Blackburn,  C.  J.,  and  Crampton,  J.  It 
has  been  since  that  time  the  received  constrnctii^n  of 
the  section,  that  it  is  the  duty  of  the  guardians  under 
it  not  to  make  a  new  rate  or  a  supplemental  rat-e,  or 
alter  figures  in  the  rate  so  as  to  disturb  the  whole 
rate.  It  does  not  aothoriae  them  to  do  that,  but  only 
in  ease  of  the  omission  of  the  name  of  a  party,  or  the 
insertion  of  an  untrue  name,  it  anthorixes  them  on  the 
daim  of  the  party,  and  hb  shewing  the  honajidea  of  the 
daim  by  paying  the  rates,  either  to  insert  the  name 
in  the  blank  left,  or  to  substitute  the  true  name  for 
the  one  entered,  or,  in  case  of  successive  occupation, 
to  insert  the  name  of  the  occupier.    That  would  not 


have  availed  in  Mr.  Lanyon's  case,  as  there  was  no 
omission,  no  error  in  it.  There  was  nothing  for  which 
the  guardians  could  substitute  hid  name;  the 
guardians  had  no  duty  to  perform.  That  conntruction 
has  been  put  on  it  by  the  27th  section  of  the  6  &  7 
Vict,  c.  93,  providing  for  cases  of  misnomer  or  mb- 
description;  and  again  by  section  1 10  of  the  Registra- 
tion of  Electors  Act,  under  which,  in  fact,  Mr.  Lan- 
yon's notice  was  given,  the  provisions  of  which  are 
these.  It  authorizes  any  person  the  occupsnt  of  pro- 
perty rated  for  the  relief  of  the  poor  to  a  certain  value, 
whose  name  shall  have  been  omitted  from  the  rate,  to 
present  a  claim  to  have  his  name  on  the  rate,  and  on 
payment  of  the  sum  due,  the  guardians  shall  insert  his 
name  on  the  rate,  and  they  have  no  further  authority. 
On  these  grounds  I  agree  with  the  judgment  of  my 
brother  Hayes,  and  have  arrived  at  the  same  conclu- 
sion as  he.  In  reference  to  Qtitnn'«  C€ue^  if  I  rightly 
understood  that  case  to  be  based  on  thb  ground,  that 
you  can  only  ascertain  whether  the  tenement  is  of  the 
proper  rated  value  by  reference  to  the  valuation  in 
force,  I  must  say  the  decbion  was  most  correct. 

Order  discharged  toUh  costs* 


Court  of  Common  3PIra0. 

rRcportad  by  J.  Field  Johnitoii,  Eiq.,  B«nltt«ruit.LawJ     . 

ENausB  V.  DuMNE. — Nov.  15, 17,  1862, 

The  law  of  arrest  for  debt — Construction  of\\^\2 
Vic,  c.  28,  s.  I. 

It  is  competent  to  a  plaintiff  who  has  obtained  a 
civil  InU  decree  for  a  sum  exceeding  ten  pounds  to 
arrest  the  defendant^  notwithstanding  that  the  latter 
may  by  a  payment  on  account  have  reduced  the 
amount  of  the  debt  to  a  sum  not  exceeding  ten  pounds, 

A  civil  bm  decree  was  obtained  against  a  defendant 
for  £31  Zs,  6d,,  there  being  that  sum  due  at  the 
time,  and  delivered  to  the  sheriff  with  instructions 
not  to  execute  it  until  further  orders.  By  a  suc- 
cession of  instalments  the  amount  was  reduced  to 
£7  3/*.  6d,  when  the  sheriff  was  directed  to  art  est 
the  defendant.  In  an  action  by  the  defendant 
against  the  plaintiff  for  an  illegal  arrest^  the  judge 
ruled  that  the  writ  was  not  virtually  delivered 
until  the  sheriff  was  directed  to  arrest  the  defendant 
Held — that  this  construction  was  wrong;  and  it 
being  impossible  to  draw  a  distinction  between  the 
writs  of  the  superior  and  inferior  courts  under  1 1 
ir  12  Vic.  c.  28,  s,  1,  and  the  civil  bill  decree  being 
in  its  earlier  portion  a  judgment^  and  in  its  latter 
part  an  execution,  that  the  writ  must  be  taken  to 
have  been  *'  issued'**  whenever  the  decree  was  signed 
by  the  Chairman^  and  that  the  arrest  was  justifiable. 

The  1st  count  of  the  summons  and  plaint  complained 
that,  before  the  committing  of  the  grievances  herein- 
afker  mentioned,  to  wit,  at  a  quarter  sessions  of  the 
peace  held  before  the  chairman  of  the  King's  County, 
at  Tnllamore,  in  the  said  county,  in  the  month  of 
April,  1861»  the  defendant,  Jeremiah  Dunne,  then 
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being  one  of  the  registered  public  officers  of  the  Na- 
tional Bank  of  Ireland,  as  soch  public  officer  obtained 
a  civil  bill  decree  from  the  said  chairman,  whereby  it 
was  ordered  and  decreed  that  the  said  Jeremiah  Dunne, 
as  BQch  public  officer,  do  recover  from  the  said  Robert 
English  the  sum  of  £30  debt,  together  with  £1  3s. 
6d.  costs,  making  together  the  sum  of  £31  3s.  6d.; 
and  that  the  several  sheriffs  of  the  resppotive  counties 
in  Ireland  were  thereby  commanded,  notwithstanding 
any  liberty  in  their  bailiwicks,  to  enter  the  same  aud 
take  in  execution  the  body  of  the  said  Robert  English 
to  satisfy  the  said  debt  and  costs.  That  after  the  ob- 
taining of  the  said  civil  bill  decree  as  aforesaid  by  the 
said  Jeremiah  Dunne,  as  snch  public  officer  of  the 
National  Bank  of  Ireland,  aud  before  the  committing 
of  the  grievances  hereinafter  mentioned,  the  said 
plaintiff  paid  to  the  said  National  Bank  of  Ireland, 
and  the  said  bank  accepted  from  the  now  plaintiff, 
divers  sums  of  money,  amounting  in  the  whole  to 
the  sum  of  £24,  on  account  of  and  in  part  discharge 
of  the  said  sum  of  ig31  38.  6d.  And  that  thereupon, 
and  at  the  time  of  the  committing  of  the  grievances 
hereinafter  mentioned,  the  sum  of  £7  3s.  6d.,  and  no 
more,  being  the  residue  of  said  sum  of  £3\  Ss.  6d. 
after  such  payments  as  aforesaid,  remained  due  and 
payable  to  the  said  National  Bank  on  foot  of  said  civil 
bill  decree.  That  the  said  Jeremiah  Dunne,  as  snch 
public  officer  as  aforesaid,  afterwards,  to  wit,  on  the 
10th  day  of  March,  1S62,  although  well  knowing  the 
premises,  and  that<  the  said  sum  of  £7  3s.  6d.,  and 
no  more,  was  due  to  the  said^National  Bank  of  Ireland 
on  foot  of  said  civil  bill  decree  for  debt  and  costs  mali- 
ciously, and  without  any  reasonable  or  probable  cause 
whatever,  caused  and  procured  the  said  civil  bill  to  be  de- 
livered to  the  sheriff  of  the  King's  County,  and  mali- 
ciously, and  without  any  reasonable  or  probable  cause, 
caused  aud  procured  the  said  sheriff  to  arrest  and  take 
the  plaintiff  by  his  body  upon  the  said  civil  bill  decree, 
to  satisfy  the  said  National  Bank  of  Ireland,  the  said 
sum  of  iS30  debt,  and  £1  3s.  6d.  costs,  so  pretended 
to  be  due  on  foot  thereof  as  aforesaid,  although  the 
said  sum  of  JS7  3s.  6d.,  and  no  more,  for  debt  and 
costs,  was  due  on  foot  of  said  civil  bill  decree.  And 
that  thereupon,  to  wit,  on  the  said  lOth  day  of  March, 
1862,  he,  the  said  plaintiff  was  taken  and  imprisoned 
by  virtue  of  said  civil  bill  decree,  and  lodged  accord- 
ingly in  the  gaol  at  Tullamore  aforesaid,  and  there 
kept  and  detained  for  a  long  time,  to  wit,  for  the  space 
of  twenty-four  hours.  That  at  the  time  of  snch  ar- 
rest and  imprisonment  of  the  plaintiff  as  aforesaid  the 
sum  of  £7  3s.  6d.,  and  no  more,  was  due  to  the  said 
National  Bank  of  Ireland  on  foot  of  said  civil  bill  de- 
cree for  debt  and  costs;  and  that  after  the  said  arrest, 
and  during  the  said  imprisonment,  and  long  before  his 
discharge,  as  hereinafter  mentioned,  he  was  able 
and  willing  to  pay  the  said  sura  of  £7  3s.  6d. ;  and 
that  afterwards  he  was  discharged  from  such  arrest 
and  imprisonment,  and  satbfied  the  said  decree  by 
payment  of  said  sum  of  £7  3s.  6d.,  and  no  more. 
And  that  by  reason  of  the  premises  he  was  not  only 
prevented  from  attending  to  his  affairs  and  business 
as  clerk  of  the  petty  sessions,  and  also  as  clerk  of  the 
town  commissioners  of  said  town  of  Tullamore,  and 
injured  in  his  credit  and  character,  but  also  by  means 
of  the  premises  he  was  put  to  and  incurred  great 


costs  and  expenses  in  and  about  procuring  his  libera- 
tion and  release  from  such  arrest  and  imprisonment, 
and  in  and  about  his  maintenance  during  his  said  im- 
prisonment, to  the  plaintiff's  damage  of  £500.  There 
was  also aconnt  in  trespass  forassault  and  imprisonment. 
The  defendant  pleaded  that  at  the  time  the  said  Jeremiah 
Dunne,  as  such  public  officer,  caused  and  procured  the 
civil  bill  decree  in  the  first  count  of  the  summons  and 
plaint  mentioned,  to  be  delivered  to  the  sheriff  of  the 
King's  Gonnty«  as  in  said  count  alleged,  a  sum  ex- 
ceeding £10  for  debt  was  due  upon  said  decree,  the 
costs  by  said  decree  recovered  having  been  previously 
paid  by  said  defendant.  And  that  the  said  defendant 
did  not  (save  by  the  said  delivery  of  the  said  civil  bill 
decree  to  the -said  sheriff)  cause  or  procure  the  said 
sheriff  to  arrest  or  take  the  plaintiff  as  in  said  plaint 
alleged.  A  second  defence  traversed  malice  in  the 
defendant.  The  issues  joined  on  these  defences  were 
—1.  Whether  at  the  time  of  the  delivery  to  the  she- 
riff of  the  King's  County  of  the  civil  bill  decree  in  the 
fiiiBt  count  of  the  summons  and  plaint  mentioned,  a 
sum  exceeding  £10  for  debt  was  due  upon  said  de- 
cree? 2.  Whether  the  doing  of  all  or  any  of  the 
acts  in  the  first  count  of  the  snmmons  and  plaint  men- 
tioned was  malicious,  and  without  reasonable  or  pro- 
bable cause?  At  the  trial  before  Monaban,  G.  J.,  the 
plaintiff  proved  that  on  the  27th  of  March,  1861,  the 
defendant  obtained  a  civil  bill  decree  against  him  for 
£31  3s.  6d.  That  after  the  decree  was  obtained  the 
defendant  agreed  to  accept  the  amount  by  instalments 
of  £3  a  month,  several  of  which  the  pluntiff  paid,  and 
made  default  in  the  remainder,  the  result  of  which 
was  that  in  March,  1862,  only  £7  3s.  6d.  remuned 
due  for  debt  and  costs.  That  he  was  arrested  on  the 
10th  of  Maroh  by  the  sub-sheriff,  and  remained  in 
custody  in  the  county  gaol  till  the  next  day,  when 
he  was  discharged  on  payment  of  the  sum  of  £7  3s. 
6d.,  which  was  admitted  to  be  the  sum  due.  The 
governor  of  the  gaol  proved  that  the  decree  under 
which  he  received  the  plaintiff  in  execution  purported 
to  be  a  decree  for  £31  3s.  6d. ;  and  that  he  got  uo 
directions  to  discharge  on  payment  of  a  less  sum,  but 
did  on  the  following  day  discharge  him  by  direction 
of  the  sub-sheriff;  and  the  sub-sheriff  proved  that 
the  decree  was  lodged  with  him  shortly  after  its  date, 
but  with  directions  not  to  execute  it  till  he  got  special 
directions  to  do  so;  that  on  the  10th-  of  March, 
1862,  he  was  desired  to  execute  it,  but  did  not  get 
any  precise  directions  as  to  the  sum  he  was  to  arrest 
for;  that  he  did  arrest  the  plaintiff  on  that  day  and 
discharged  him  the  day  following,  by  directions  of  the 
plaintiff^s  attorney.  The  Chief  Justice  was  of  opinion 
that  malice  had  nothing  to  do  with  the  case;  but  to 
obviate  the  necessity  of  a  new  trial  in  any  result,  left 
the  question  to  the  jury,  who  negatived  malice  in  the 
defendant  and  the  officers  of  the  bank.  He  then  ruled 
that  the  decree  was  not  virtually  delivered  for  execu- 
tion till  the  10th  of  Maroh,  1862,  when  only  £7  3s. 
6d,  was  due  on  foot  thereof.  And  conceiving  that 
the  question  really  in  dispute  between  the  parties  was 
whether  under  the  II  &  12  Vic  c  28,  the  plaintiff 
in  the  civil  bill  decree  was  justified  in  delivering  it 
for  execution  when  only  £7  3s.  6d.  was  due  on  foot 

i  thereof,  he  left  the  question  of  damages  to  the  jury, 
and  by  consent  of  the  parties  reserved  liberty  for  the 
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defendant  to  apply  to  have  the  verdict  entered  for  him 
if,  nnder  the  11  &  12  Vic,  c  28,  he  was  jnatified  in 
having  the  plaintiff  arrested.  And  it  was  agreed  that 
the  court  should  have  power  to  amend  the  pleadings, 
80  as  to  raise  the  qaestion  of  the  coastroction  of  that 
Act  for  the  determination  of  the  conrt.  The  defen- 
dant's counsel  on  the  5th  Nov.  accordingly  obtained  a 
conditional  order,  against  which 

J.  T.  BcM,  Q,C,  (%ith  him  F.  L.  Dames)  for  the 
plaintiff,  showed  cause.  To  arrest  a  man  for  a  greater 
snm  than  is  due  is  a  personal  loss  and  personal  incon- 
venience, and  therefore*  a  ground  of  action.  At  the 
foot  of  the  civil  bill  decree  is  the  warrant,  signed  by 
the  sheriE  [Monahan^  CJ. — In  this  instance  the 
sheriff  himself  arrested,  and  so  no  warrant  was  neces- 
sary; but  after  the  arrest  he  wrote  something  at  the 
foot  of  the  decree.]  The  Act  upon  the  construction 
of  which  this  question  depends  is  the  11  &  12  Vic 
c.  28,  the  first  section  of  which  mns  thus: — "  Whereas 
it  is  expedient  to  limit  the  present  power  of  arrest  for 
debtB,  damages,  demands,  or  costs  nnder  process  is- 
suing from  courts  of  law  or  equity,  or  inferior  courts, 
in  Ireland:  be  it  enacted,  that  from  and  after  the  day 
of  the  commencement  of  this  Act  no  writ  of  capias 
ad  aatisfadendum  or  other  writ,  process,  or  warrant 
to  arrest  the  body  of  any  defendant  in  any  action 
or  suit  shall  be  issued  in  Ireland,  founded  on  a 
jadgment,  decree,  or  order  of  any  of  the  superior 
courts  of  law,  or  of  any  inferior  courts  in  Ire- 
land, when  the  sum  due  or  to  be  paid  by 
or  under  such  judgment,  decree,  or  order, 
exclnaive  of  the  costs,  if  any,  thereby  recovered  or 
ordered  to  be  paid  shall  not  exceed  the  sum  of  ten 
pounds.''  The  embarrassment  is  caused  by  the  ex* 
piessioa  **  issued."  In  the  analagous  English  sec- 
tion the  7  &  8  Vic.  c.  96,  s.  57,  the  expression  is 
**  wbereia  the  sum  recovered  shall  not  exceed,"  &c* 
l^Monahan,  C.  J. — Remotely  that  applies  in  this  way; 
that  if  at  the  time  of  issuing  the  debt  is  due,  it  may 
be  argued  the  arrest  is  legal.]  The  Irish  Act  con- 
templates proceedings  after  the  recovery;  it  speaks  of 
**  the  snm  dne  or  to  be  paid.*'  l^e  English  Act  does 
not  contemplate  any  such  procedure  as  the  money  beuig 
allowed  to  remain  due.  It  does  not  contemplate  pay- 
ments by  instalments,  whereas  the  Irish  Act  does  con- 
template that  such  paymeuts  after  recovery  may  fetter 
the  plaintiff.  It  would  be  a  narrow  construction  to 
hold  that  issuing  meant  a  technical  act,  and  it  would 
put  parties  under  a  civil  bill  decree  in  a  worse  position 
than  defendants  agunst  whom  judgments  are  recovered 
in  the  superior  courts  if  arrest  were  legal,  as  long  as 
the  total  amount  of  the  debt  was  not  paid.  By  issuing 
under  this  Act  was  not  meant  an  abortive  silent  pro- 
cedure— a  dormant  process,  as  it  must  be  if  the  de- 
cree is  kept  in  the  pocket  of  the  plaintiff  and  not  given 
to  the  sheriff.  [^Monahan^  C  J, — ^The  qaestion  is 
this,— can  a  distinction  be  taken  between  tbb  and 
the  case  of  the  superior  courts?  and,  first,  would  a 
jadgment  recovered  in  the  superior  courts  authorize 
the  arrest  under  the  circumstances  of  this  case?]  The 
prommeat  object  of  the  Legislature  was  to  take  away 
the  right  to  arrest  when  the  debt  had  been  reduced  by 
payments;  and  is  it  not  a  narrow  construction  to  hold 
that  they  stopped  short  in  the  way  contended  for? 
The  policy  of  the  En^^isb  Act  is  to  c^ve  no  credit 


after  judgment  recovered;  the  policy  of  the  Irish  Act 
is  the  reverse.  Rigidly  interpreted,  *Mssue"  may 
be  taken  to  mean  **  issue  "  from  the  court,  but  in  this 
case  it  may  be  held  to  mean  **  bsue  to  the  sheriff." 
[C^mttan,  J, — There  is  a  difficulty  in  saying  that 
the  civil  bill  decree  is  a  writ,  process,  or  warrant  nnder 
the  first  section.]  In  that  case  we  are  not  within  the 
Act  at  all.  [  Christian^  J. — In  the  superior  courts 
the  case  is  dear  enough,  because  the  judgment  and 
execution  are  two  different  things;  but  in  the  inferior 
court  there  seems  to  be  no  writ,  process,  or  warrant 
other  than  the  civil  bill  decree  itself.]  There  are  no 
authorities  but  English  ones  to  affect  this  case  of 
English  v.  DunMf  which  is  the  first  Irish  case;  but 
though  I  admit  them  to  be  hostile  I  insist  on  this, 
that  the  policy  of  the  two  Acts  is  different.  [^Mona- 
hauj  C.  t/.— *Is  not  the  plain  meaning  of  issuing  is- 
suing from  the  court?  Was  it  intended  that  the  de- 
cree should  not  be  delivered  to  the  sheriff?  If  an 
ordinary  writ  of  execution  against  goods  be  delivered 
to  the  sheriff  with  directions  not  to  execute  it,  and 
another  execution  be  delivered  without  any  such  re- 
striction, the  second  creditor  is  held  to  have  prece- 
dence.] To  hold  that  issuing  involves  connexion  with 
the  sheriff  ^ould  embrace  every  case,  would  meet 
every  mischief.  IKeoghy  J. — Is  the  decree  in  toto 
delivered  or  an  abstract  of  it?  Christian^  J. — The 
Act  directs  the  assistant-barrister  to  sign  the  decree; 
and  I  take  it  that  is  the  decree  which  he  signs.  Might 
not  the  requirements  of  the  statute  be  complied  with 
as  follows: — by  treating  the  portion  of  the  decree  de- 
claring the  sum  recovered  as  the  judgment  and  the 
operating  part  as  the  execution?  And  the  issuing 
would  mean  when  the  decree  was  put  in  process  of 
being  carried  outj 

Battersbtf^  Q.CC,  and  C.  PaUes^  in  support  of  the 
order. — The  words  of  the  statute  must  not  be  added 
to  or  expanded.  We  come  to  justify  under  a  legiti- 
mate execution,  and  express  words  alone  can  take 
away  our  right  The  words  in  the  English  and  Irish 
sections  are  different,  but  the  Legislature  had  in  both 
the  same  object,  viz.,  that  a  certain  sum  recovered 
should  be  the  minimum  giving  the  power  to  arrest. 
The  state  of  facts  at  the  time  of  the  money  being 
recovered  is  the  material  thing.  The  question  to  be 
decided  is,  what  is  the  issuing  of  the  execution  ?  The 
issuing  of  a  writ  has  always  been  understood  to  bo 
the  suing  out  of  it,  the  getting  the  sanction  of  the 
court  to  it  There  are  no  such  words  as  '*  executing 
the  execution."  The  second  section  of  the  1 1  &  12 
Vict,  c  28,  makes  use  of  both  expressions,  '*  issued  " 
and  '^executed,"  and  enacts  that  in  case  any  such  writ, 
process,  or  warrant,  to  arrest  the  person,  shnll  have 
issued  before  the  commencement  of  the  Act,  when  the 
snm  thereby  due,  or  to  be  recovered  and  paid,  shall 
not  exceed  the  sum  of  ten  pounds,  and  such  writ,  &c, 
shall  not  have  been  executed  before  the  commence 
ment  of  the  Act,  it  shall  not  be  executed  afterwards. 
To  make  this  arrest  illegal,  the  first  section  ought  to 
have  stated  that  the  writ  should  not  be  executed  if 
only  ten  pounds  were  due  at  the  time  of  the  arrest 
So  in  EwaH  v.  Jones  (14  M.  &  W.,  774),  which  de 
cided  that  trespass  would  not  lie  against  a  credito 
who  had  sued  out  a  writ  of  ca,  so.  upon  a. judgment 
regularly  obtained  by  him  against  the  debtor,  aft  er 
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the  debtor's  discharge  ODder  the  Insolveot  Debtors* 
Act,  S&4  Vict.,  c  107.  Parke,  B.,  saja,  at  page 
787 — *'  All  that  the  Slat  section  enacts  is,  that  if 
any  person  is  arrested  after  he  has  been  declared  en- 
titled to  the  benefit  of  this  Act,  it  shall  be  lawful  for 
any  Jodge  of  the  conrt  fona  which  the  process  issaes, 
to  release  him  from  cnstody.  The  82nd  section  enacts 
that  no  capias  ad  satisfaciendum  shall  issae  against 
the  party  so  discharged  nnder  the  Act.  Now,  I  take 
these  words  to  mean  that  a  plaintifi^  who  has  a  suit 
against  the  insolvent  aught  not  to  issne  a  co.  so. ;  not 
that,  if  issaed,  it  shall  be  absolutely  void."  This  goes 
to  the  extent  of  holding  that  the  original  process  pre- 
serves the  creditor,  unless  words  in  a  statute  have 
taken  away  his  right.  [  J/ono^n,  CJ^. — In  the  case 
of  the  Superior  Courts,  the  sum  due  must  be  marked 
on  the  execution.  Suppose  a  judgment  recovered  for 
£100,  and  no  over  marking,  could  the  writ  be  marked 
for  £9,  And  the  party  arrested  on  it?  Or  do  yon 
suppose  that  a  person  could  be  arrested  on  a  judgment 
upon  which  there  was  only  £8  due?  Yon  make  the 
amount  recovered,  not  the  amount  due  at  the  time  of 
issuing  the  writ,  the  test  of  the  power  to  arrest.] 
[C^rMftan,  /. — Your  argument  is,  that  the  English 
and  Irish  statutes  are  the  same,  notwithstanding  the 
difference  in  their  words.  Tbe  question  comes  back 
to  this — is  tbe  writ  issued  before  the  restraint  is 
taken  off  from  the  sheriff?]  The  sheriff  has  no- 
thing to  do  with  the  issuing  of  the  writ;  his  business 
is  with  its  execution ;  and,  by  the  second  section,  he 
cannot,  under  ceitain  circumstances,  execute  it,  which 
clearly  distinguishes  the  two  sections. 

F,  L.  Dames,  in  reply,  cited  Lessee  of  Shuldham 
Y*  Boles  {I  Ir.  Com.  Law  Rep.,  140);  Johnson  y, 
Harris  (15  C.  B.,  357);  and  refered  to  an  unreported 
csL^e  of  Nolan  v.  PeUmy,  which  had  been  tried  before 
Monahan,  C.  J.,  in  August,  1853.  The  second  and 
t'lird  sections  of  the  11  &  12  Vict,  c  28,  throw 
light  upon  the  first.  In  the  second,  which  provides 
for  the  case  where  the  writ  has  been  issued,  but  not 
executed  before  the  Act  was  passed,  it  is  forbidden  to 
be  executed  **  when  the  sum  thereby  due,  or  to  be  re- 
covered  andpaid,  shall  not  exceed,'*  &c.  What  do 
the  words,  '* or  to  be  recovered  and  paid,"  mean? 
As  in  Johnson  v.  Harris,  Maale,  J.,  refeiring  to 
tbe  English  section,  says,  '*  I  think  that,  in  favor  of 
the  liberty  of  tbe  subject,  we  ought  to  give  the  words 
of  the  Act  a  large  and  liberal  construction,  so  as  to 
effectuate  the  intention  of  its  framers ; "  so  I  say  these 
words,  ^'  or  to  bo  recovered  and  paid,"  intimate,  in 
favor  uf  the  liberty  of  tbe  subject,  a  protection  to  the 
debtor.  [Monahan,  C,  J. — These  words  might  be 
put  in  relevant  to  the  custom  of  marking  the  execu- 
tion for  a  smaller  sum  than  was  recovered  by  the 
judgment]  I  admit  that  issuing  may,  and  does, 
mean  issuing  out  of  the  cohit;  but  I  submit  that  this 
is  not  its  only  meaning;  and  I  ask  for  as  liberal  a 
construction  of  tbe  first,  as  of  the  second  and  third 
sections— for  as  liberal  a  construction  where  the  case 
comes  within  the  mischief  of  tbe  Act  after  it  has  been 
passed,  as  where  it  did  so  before  it  was  enacted. 

Cur.  adv,  vulL 

Nov,  21. — MoNAHAM,  C.  J.,  having  stated  the  pre- 
liminary facts,  and  the  aabstance  of  the  civil  bill  de- 


cree, preceded  to  deliver  the  judgment  of  the  conrt — 
It  appeared  at  the  trial  before  me  that  directions  were 
given  to  the  sheriff  not  to  execute  the  decree  without 
fhrther  orders,  and  so  it  remained  for  several  months. 
An  arrangement^ was  entered  into  to  hold  over,  pro- 
vided the  present  plaintiff  would  pay  instalments  by 
the  month,  and  this  he  did  for  some  time,  until  he 
was  prevented  by  a  domestic  affliction.  There  re- 
mained £13  due,  when  by  a  fresh  effort  he  succeeded 
in  reducing  the  amount  to  £7  3s.  6d.  It  is  now  ad- 
mitted that  on  the  Saturday  previous  to  the  arrest 
there  was  only  that  sum  doe.  On  the  morning  of  the 
loth  of  March  the  plaintiff  was  arrested,  the  official 
of  the  Bank,  who  was  immdiately  active  in  procuring 
the  arrest,  believing  that  there  was  £\3  due.  The 
plaintiff  had  not  ready  either  that  or  the  smaller  snm, 
and  on  the  next  day  was  discharged,  it  having  been 
ascertained  that  only  £7  3s.  6d.  was  due.  So  that 
the  facts  are  these,  that  the  decree  was  delivered  to 
the  sheriff  when  £3 1  was  due,  and  when  directions 
to  arrest  were  given,  only  £7  3s.  6d.  was  due. 
Upon  this  state  of  facts,  is  the  defendant  liable  in  an 
action  for  illegal  auest?  The  issues  were  settled  be- 
fore me,  and  there  was  some  informality  in  them.  By 
consent  of  the  parties,  the  only  question  really  argood 
at  tbe  trial  was,  whether,  nnder  the  11  &  12  Vict, 
c  28,  there  had  been  an  illegal  arrest  By  consent, 
also,  1  got  the  jury  to  assess  the  damages.  I  did  not 
think  malice  had  anything  to  do  with  the  case,  which 
turned  upon  the  construction  of  the  1 1  &  12  Vict.,  c. 
28.  The  fir^t  section,  after  stating  that  it  is  expe- 
dient to  limit  the  present  power  of  arrest,  enacts 
''  that  fi-om  and  after  the  day  of  the  commencement 
of  this  Act,  no  writ  of  en.  sa^  or  other  writ,  process, 
or  warrant,  to-arrest  the  body  of  any  defendant  in  any 
action  or  suit,  shall  be  issued  in  Ireland,  founded  on  a 
judgment,  decree,  or  order,  of  any  of  the  Superior 
Courts  of  Law,  or  of  any  Inferior  Courts  in  Ireland, 
when  the  sum  due  or  to  be  paid  by  or  nnder  such 
judgment,  decree,  or  order,  exclusive  of  the  costs,  if 
any,  thereby  recovered  or  ordered  to  be  paid,  shall 
not  exceed  the  sum  of  ten  pounds."  I  thought  at 
the  trial  the  writ  was  not  virtually  delivered  until  the 
sheriff  was  given  directions  to  execute  it  What  ia 
the  meaning  of  these  words,  ^*  shall  be  issued,"  whea 
the  sum  due,  or  to  be  paid  shall  not  exceed  £10?  It 
occnrs  to  ns  that  looking  at  this  section,  it  is  impos- 
sible to  give  a  different  construction  to  the  different 
writs.  No  one  can  doubt  when  a  ca,  so.  issues ;  it 
is  when  sued  out  from  the  officer  of  tbe  court  So  it 
was  riitbtly  held  in  Lessee  of  Shuldham  v.  Boles  (2 
Ir.  Com.  L.  R,  140).  What  is  the  distinction  be- 
tween that  and  the  case  of  an  inferior  conrt?  We 
can  make  no  distinction.  This  decree  is  a  judgment 
in  the  earlier  portion  of  it,  and  in  the  latter  part  an 
execution.  Both  must  be  delivered  to  the  sheriff. 
He  need  not,  however,  himself  arrest  the  party,  but 
he  may  if  he  likes.  He  may  issue  a  warrant  at  the 
instance  of  the  plaintiff.  But  here  no  wan-ant  was 
issued,  and  none  was  necessary.  It  is  true  the  sheriff 
signed  a  committal  after  the  arrest  to  be  the  gaoler's 
authority  for  detaining  bis  prisoner.  We  think  it  ia 
impossible,  having  regard  to  the  intention  of  the  Le- 
gislature, to  do  else  than  inquire  what  was  due  when 
the  decree  was  issued,  i.6.,  when  the  decree  was  signed 
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by  the  Barrister.    The  circumstance  of  giving  time  to 
the  debtor  doe^  not  interfere  with  Ms.     We  think  the 
irrest  in  this  case  was  justifiable,  and  that  my  deci- 
sion at  Nisi  Prins  was  erroneous.     In  trying  a  former 
case,  I  tbooght  that  the  change  of  sheriff  necesiitatcd 
a  return  to  the  court  to  get  the  writ  re- issued,  but 
that  IS  not'  so.     If  a  year  elapse,  and  it  be  nece^^ary 
to  renew  the  decree,  then  there  is  a  fresh  issuing  of 
the  process. 
Let  the  order  be  made  absolute  to  enter  the  verdict 
for  the  defendant ;  but  as  the  pleadings  are  use- 
less, let  them  be  amended  so  as  to  raise  the 
proper  question.     In  the  event  of  the  parties  not 
agreeing,  let  a  summofis  bo  issued  for  that  pur- 
pose; and  as  the  confu<«ion  upon  the  pleadings 
arose  as  much  from  the  defendant's  fault  as  the 
plaintiff's,  let  each  party  abide  hb*own  costs. 
Mule  according^, 

NoTM.— The  foUowing  is  the  form  of  CSvil  Bill  Deorea  n- 
feired  to  in  the  argument : — 

It  is  therefore  ordered  and  decreed  by  the  oonrt  that  the 
pluinkiff  do  recover  from  the  defendant  the  said  sam,  together 
with  costs;  and  the  leveral  sheriffs  of  the  respective  coun- 
ties of  Ireland  are  hereby  oommanded,  notwithstanding  any 
liberty  within  their  bailiwicks,  to  enter  the  same,  and  take 
m  execution  the  body  of  the  defendant,  to  satisfy  the  said 
debt  and  costs. 

Dated 
Signed 

I  authorize  and  empower  ,  or  either  of  them,  and  their 

ssBrtants,  special  baUifb,  at  the  plaintiff's  peril,  to  execute 
the  above  decree.    Given  under  my  hand  and  seal  this 

Sheriff. 


Tatlor  V.  Clarke.— iVbv.  18,  20,  1862. 

SeUdner — Ahmtce  ofwmsA  fnm  the  triaL^Ahaence 
of  eounad  fnm  the  coutOry  in  which  the  trial 
iahad, 

A  plaintiff  and  defendant  were  equally  desiroue  ofae- 
curing  the  services  in  a  trial  of  a  particular  coun- 
sel, who  was  then  attending  his  duties  in  Farlia- 
menL  The  latter  left  a  retainer  at  the  counsel's 
house,  and  the  former  subsequently  communicated 
with  him  by  post  and  by  telegraph.  The  counsel 
disappoinUd  both  parties,  and  arrived  on  the  night 
of  the  day  on  which  the  trial  had  concluded.  Held, 
Uiat  an  application  by  the  defendant  that  the  tax- 
ing master  should  be  directed  to  review  his  taxation, 
and  disallow  a  fee  oj  £10  \Qs.  given  by  the  plain 
tiff,  who  was  the  successful  party  in  the  action,  to 
the  counsel,  but  which  application  did  not  make  a 
em  0/  want  of  bona  fides,  either  m  the  plaintiff  or 
the  counsel^  should  be  refused 

The  court  will  not  entertain  a  question  arising  upon 
the  practice  of  retainer,  but  will  leave  U  to  be  de- 
cided by  the  counsel  retained,  or  by  the  members  of 
the  Bar  generally. 

Henry  DeviU  (with  him  Serjeant  Armsfrong)  for  the 
defendant,  applied  that  the  taxing  officer  might  be 
directed  to  review  his  taxation  of  the  costs  in  this  case, 
which  waa  an  action  brought  by  one  medical  man 


against  another,  and  tried  before  Monahan,  G.  J«,  on 
the  24th  of  June.  186*2.  and  which  resulted  in  a  ver- 
dict, with  dnmHgrs  of  £100,  for  the  plMiutiff.  The 
affidavit  of  tho  defendant's  solicitor  stated  that  he  had 
called  two  or  three  times  at  tho  residence  of  Mr. 
Whiteside,  and  saw  there  a  person  who  appeared  to 
be  his  housekeeper,  and  who  i<ald  that  he  was  ex- 
pected home,  and  that  she  would  take  any  messages 
for  him.  That  he  prepared  a  docket  to  retain  Mr. 
Whiteside's  services,  and  left  M2  2s.  with  the  house- 
keeper, who,  on  the  night  preceding  the  day  on  which 
the  case  came  on  for  trial,  stated  that  he  was  expected 
home,  in  consequence  of  which  the  defendant's  briefs 
were  not  given  to  another  counsel.  That  it  appeared 
the  plaintiff's  solicitor  sent  a  telegram  to  London, 
where  Mr.  Whiteside  then  was,  requiring  to  know  if 
he  was  retained  by  the  defendant,  and  if  not,  request- 
ing him  to  consider  the  telegram  a  retainer  for  the 
pUintiff,  and  this  was  followed  by  a  brief  in  course  of 
post  That  in  point  of  fact  Mr.  Whiteside  did  not 
arrive  in  Dublin  until  after  the  trial  was  over,  subse- 
quently to  which  he  returned  the  £2  2s.  to  (he  depo- 
nent, stating  that  he  had  accepted  a  brief  on  the  op- 
posite side;  that  a  fee  of  £10  10s.  had  been  given 
with  this  brief  which  the  taxing  officer  allowed  to  the 
plaintiff.  The  proper  number  of  counsel  to  be  iu- 
structed  upon  a  trial  is  two — Ferguson's  Common  Law 
Procedure  Act,  Schedule  of  Fees,  pp.  297,  298.  It  is 
not  denied  that  this  was  a  proper  case  for  three  coun- 
sel, but  this  schedule  of  fees  will,  under  the  present 
circumstances,  be  an  indication  of  the  intention  of  the 
Legislature.  [Monahan,  C. «/. — There  is  no  allega- 
tion that  the  plaintiff  was  at  all  aware,  when  he  sent 
the  brief  to  Mr.  Whiteside,  of  what  the  defendant  had 
done.]  No;  but  the  facts  show  a  suspicion  on  hia 
attorney's  part  of  what  had  happened.  The  plaintiff 
pretermitted  making  an  inquiry,  which  would  havo  en- 
abled Mr.  Whiteside  to  answer.  Mr.  Whiteside  waa 
duly  retained  for  the  defendant.  This  case  may  be 
distinguished  from  Baylis  v.  Grout  (2  Mylne  &  Keen. 
316),  in  which  Cholmondeley  v.  Clinton  (19  Vesey, 
261),  was  cited.  Questions  of  retainer,  where  they 
do  not  affect  the  counsel,  are,  fur  collateral  matters, 
entertained  by  the  couit. — Lucas  y.  Peacock  (8  Beav« 
1).  [^Monahan,  C  J, — Your  argument,  if  it  amount 
to  anything,  roust  be,  that  if  Mr.  Whiteside  bad,  on 
the  whole,  accepted  the  plaintiff's  retainer  improperly, 
we  mi^ht  notice  it.  The  question  comes  to  this,  whe- 
ther, if  we  cannot  interfere  on  the  ground  of  Mr. 
Whiteside's  being  retained  by  your  client,  the  circum- 
stance of  his  being  out  of  the  country,  and  not  being 
here  at  the  trial,  constitutes  a  reason].  Upon  the 
point  of  the  counsel  being  out  of  the  country,  there  is 
no  authority  either  here  or  in  England.  [^Christian, 
./.—If  a  counsel  is  in  a  place  from  which  it  is  impro- 
bable that  he  will  return,  and  parties  choose  to  spe- 
culate on  his  coming  back,  and  if  he  does  not  come, 
it  seems  to  be  a  question  it'  a  fee,  given  under  such 
curcnmstances,  ought  to  be  taxed  against  the  opposite 
party.]  Those  who  have  the  hononr  and  ultimate 
profit  of  seats  in  Parliament,  ought  to  sustain  the  loss 
of  briefs  posted  to  them  to  ParDament,  and  retainers 
sent  by  telegram.  If  the  course  which  was  here  fol- 
lowed be  sanctioned,  it  will  become  a  practice  to  send 
out  two  briefs,  one  to  the  counsel  practising  at  the 
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Bar,  and  the  other  to  the  coansel  recreating  himself 
on  the  Continent. 

Joshua  Clarke^  Q-C,  contra.  —  There  are  two 
grounds  Inid  for  this  motion,  one  that  Mr.  Whiteside 
ought  to  have  accepted  the  defendant's  retainer;  the 
other  that  he  was  not  present  at  the  trial.  As  to  the 
first,  it  has  been  a  qaestion  if  one  retainer  was  given 
to  a  counsel  in  the  Hall  of  the  Four  Courts,  and  ano- 
ther in  the  same  cause  sent  to  his  house, — or  if  one 
was  oral,  and  the  other  written,  which  he  would  be 
bound  to  act  upon.  That  question  arose  in  the 
O'Connell  case  with  reference  to  Mr.  Napier,  and  was 
brought  before  a  committee  of  membei-s  of  the  Bar 
and  solicitors,  and  it  was  decided  that  the  retainer 
which  came  first  to  the  counsel  personally  was  the 
one  binding  [Monahan,  C»J, — That  which  came  first 
to  his  personal  knowledge.]  As  to  the  second  ground, 
the  telegram  was  sent  on  Saturday,  the  2 1  st  June.  Mr. 
Whiteside  received  it  in  the  course  of  that  Saturday, 
and  replied  that  he  could  not  be  back  till  the  following 
Tuesday.  He  did  arrive  on  the  Tuesday  night.  The 
case  had  concluded  on  the  Tuesday,  owing  to  a  num- 
ber of  other  cases  being  struck  out,  the  parties  in  them 
not  being  ready.  It  might  have  been  necessary  to 
send  this  brief  to  Cork,  and  can  it  make  any  dijQTer- 
ence  that  it  had  to  cross  the  sea? 

Serjeant  Armstrong  in  reply. — Some  rule  ought  to 
be  laid  down.  I  would  suggest  that  in  case  of  a 
connsel  being  absent,  an  attorney  should  not  be  at 
liberty  to  communicate  with  him  without  first  ascer- 
taining either  from  the  opposite  attorney,  or  by  in- 
quiry at  the  couasePs  house,  if  he  had  been  retained 
on  the  Apposite  side.  \Monahany  C.  «71 — It  would 
be  easy  to  write  by  post  to  the  counsel  in  London  to 
tell  him  that  a  retuner  had  been  left  at  his  house.] 
I  have  known  the  retainer  left  at  the  house  to  be  the 
binding  retainer  in  the  case  of  another  retainer  being 
given  in  court. 

MoNAHAN,  C.J. — We  think  there  is  no  ground  for 
this  application.  It  is  for  the  counsel  himself,  or  the 
other  members  of  the  Bar,  to  determine  whose  retainer 
Mr.  Whiteside  was  bound  in  this  instance  to  keep  and 
act  upon.  Does  the  circumstance,  then,  of  Mr.  White- 
side having  been  absent  from  the  trial  make  any  dif- 
ference? If  the  case  were  made  that  the  brief  and 
retainer  were  not  given  by  the  plaintiff  bona  fide, 
we  might  entertain  the  application.  But  in  this  in- 
stance, from  an  intimation  which  I  gave  at  the  after- 
sittings,  it  was  clear  that  there  could  not  have  been  a 
trial  before  the  2 1st  June.  Mr.  Whiteside  replied 
that  he  would  be  home  in  time  for  Wednesday,  and 
the  parties  were  under  the  impression  that  the  trial 
would  not  come  on  till  the  Wednesday.  The  question 
IB  reduced  to  this,  if  the  brief  and  fee  are  ^ona^Sd^  given 
and  accepted,  will  the  circumstance  that  the  counsel 
was  not  able  to  be  there,  disentitle  his  client  to  tax 
the  costs  of  them?  Who  is  injured?  The  client 
who  retained  the  counsel,  and  he  alone.  We  could 
not  interfere  unless  we  were  prepared  to  say  that  no 
he  should  be  allowed  when  the  counsel  was  not  in 
attendance.  A  different  rule  holds  both  in  this  coun- 
try and  in  England,  and  the  present  application  has 
not  been  pushed  to  the  extent  of  asking  for  such  a 
principle  to  be  laid  down. 

Application  refased. 


Caret  r.  Walsh Nov.  20,  1862. 

Ejectment — New  trial  motion — Surprise — Reapotui' 
hUity  of  client  for  the  mala  fides  of  his  attorn^. 

In  the  course  of  the  trial  of  an  ejectmmU  brought  to 
recover  a  tract  of  land  of  very  trifling  value,  it  um 
proposed  by  the  plaintijps  counsel,  and  acceded  td 
by  the  defendants  counsel,  that  the  iisue  betwm 
the  parties  should  be  tested  by  the  ascertainmejU  of 
a  patiicular  matter  ofjact  deposed  to  by  the  plm- 
tiff,  and  it  was  further' agreed  that  the  written  rtj^ 
to  a  written  interrogatory  addressed  to  the  officid 
oj  a  bank  in  a  neighbouring  town  '  should  be  con- 
dusive  of  the  question  between  them.  The  derl 
of  the  pta'xUijps  solicitor,  who  had  been  conducting 
the  trial  throughout  on  the  part  of  his  master^ s  client 
became  the  bearer  of  this  missive,  and  brought  back 
an  answer  in  writing  which  was  of  ambiguous  «n- 
port;  but  the  writer,  by  a  verbal  communication 
made  contemporaneously  with  the  delivery  of  tk 
answer,  explained  to  the  clerk  that  its  meaning  wax 
what  would  in  fact  have  proved  unfavourable  to 
the  plaintiff.  The  clerk  made  no  mention  of  t^ 
communication,  and  the  jury  found  a  verdict  for 
the  plaintiff,  subsequently  to  which  the  defendaiU 
discovered  the  fact  of  the  verbal  explanation.  At 
a  stiU  later  period  it  was  ascertained  by  the  plain- 
tiff ^s  attorney  that  the  verbal  eocplanation  by  tk 
bank  official  was  itself  a  mistake,  and  that  the  mt 
rits,  so  far  as  they  could  be  tested  by  the  proposed 
method,  were  entirely  with  his  client.  Held,  that  a 
conditioned  order  for  a  new  trial  on  the  grounds  of 
surprise,  netoly- discovered  evidence  and  suppression 
of  evidence  should  be  discharged  (Monahan,  Q^-^ 
dissentiente). 

And,  per  Christian,  J.,  that  the  conduct  of  the  attor- 
ney in  not  submitting  the  oral  communication  for 
the  consideration  of  the  court,  was  blameworthy. 

And,  per  Ball  and  Keogh,  JJ.,  that  to  make  absoiutt 
the  order  for  a  new  trial  would  be  jmnishing  one 
person  for  the  fault  of  another. 

And,  per  Keogh,  J.,  that  there  was  no  duty  in  M« 
attorney  or  his  clerk  to  communicate  the  explanation. 

And,  per  Monahan,  C  J,  that  the  clerk,  under  sudi 
circumstances,  could  not  be  separated  from  the  at- 
torney, nor  the  attorney  from  his  client;  that  it  was 
the  imperative  duty  of  the  attorney  to  have  submit- 
ted the  explanation  for  the  consideration  of  the 
court,  and  that,  irrespectively  of  any  merits,  a  ver- 
dict tainted  by  such  a  suppressio  veri  ought  not  to 
be  allowed  to  stand. 

An  ejectment  had  been  brought  by  the  plslntlffto 
recover  from  the  defendant,  the  son  and  devisee  of  & 
deceased  brother,  a  moiety  of  a  farm  held  under  a  lease 
made  bytheEari  of  Kingston.  A  t  the  trial  before  Keogb, 
J.,  at  the  last  AssiBes  for  the  County  of  Limerick,  it 
appeared  in  evidence  that  an  arrangement  bad  beeo 
entered  into  between  the  plaintiff  and  his  deceased 
brother  for  the  purchase  for  £35  of  the  lands  lo 
question,  and  a  deed  was  accordingly  prepared,  JB 
which,  in  order  to  avoid  an  additional  stamp-dntyi 
the  consideration-money  was  stated  to  be  ^^^'^^ 
deed,  though  executed,  was  in  fact  never  delirered  to 
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the  plaintiff,  bat  remained  in  the  hands  of  a  third 
party  until  the  purchase- money  shonld  be  paid.  Sub- 
sequently to  this  the  brother  died,  and  devised  by  his 
will  the  same  premises  to  the  defendant  The  plain- 
tiff deposed  in  addition  to  this,  that  on  the  22nd  Feb^ 
1 858,  he  had  exchanged  a  deposit  receipt  for  £35  in 
the  National  Bank  of  Fermoy,  and,  in  the  presence  of 
one  Mr.  Morrough  and  his  clerks,  had  paid  the  amount 
to  his  decease  brother.  There  was  some  corrobora- 
tion of  the  plaintiff^s  case,  it  being  proved  that  the 
defendant  had  offered  to  return  the  £35  on  one  occa- 
sion, and  the  clerk  of  the  solicitor  of  the  parties  stat- 
ing his  recollection  of  some  reference  being  made  to  a 
deposit  receipt.  The  defendant's  contention  at  the 
trial  was,  that  the  alleged  transaction  at  the  Bank  at 
Fermoy  never  took  place,  and  that  the  £35  was  never 
paid.  While  the  defendant's  counsel  was  addressing 
the  jury  to  this  effect,  the  plaintiff's  counsel  inter- 
rupted him,  and  offered  to  stake  the  entire  of  his  case 
upoQ  the  question  if  the  plaintiff  had  £35  standing  to 
his  credit  in  the  books  of  the  bank  at  the  time  refer- 
red ta  This  offer  was  accepted,  and,  to  save  the  in- 
convenience of  making  proferi  of  all  the  books  of  the 
bank,  it  was  agreed  that  the  manager  shonld  be  writ- 
tea  to,  and  that  the  parties  should  be  bennd  by  his 
written  reply.  A  letter  was  drawn  up,  and  approved 
of,  and  entrusted  to  the  clerk  of  the  plaintiff's  solici- 
tor, who,  at  the  trial,  had  a  considerable  portion,  if 
not  the  entire,  of  the  management  of  the  plaintiff's 
case.  The  clerk  went  to  Fermoy,  and  brought  back 
from  the  manager  a  written  reply  of  ambiguous  im- 
port, which  ran  thus: — "  I  have  searched  the  books  of 
the  hank,  and  I  find  the  name  of  Thomas  Carey  for  a 
SUB  of  £150  lodged  on  the  18th  of  May,  1857,  and 
Uken  away  by  him  in  full  on  the  22nd  of  February, 
1858."  Theplaintiff  contended  that  this  meant  that  he 
had  drawn  out  the  £  150  by  little  and  little,  until  it  was 
all  drawn — the  defendant,  that  its  meaning  was  that 
it  was  all  drawn  in  a  bulk  sum.  It  was  proposed  to 
send  another  message  of  inquiry,  but  to  this  the  judge 
objected  on  the  score  of  tine,  and  suggested  that  the 
verdict  in  the  ejectment  should  abide  the  result  of  his 
own  personal  inquiries  when  he  got  to  Cork — a  sug- 
gestion which  was  at  first  embraced,  but  subsequently 
declined  by  the  plaintiff's  junior  counseL  The  case 
then  went  to  the  jury,  and  the  judge  submitted  to 
tiliem  both  constructions  of  the  document,  and  con- 
ceiving that  the  truth  lay  with  |he  plaintiff,  charged 
in  hia  fiivonr,  and  he  obtained  a  verdict  The  defen- 
dant's attorney  then  went  to  the  bank,  and  ascertained 
from  the  manager  that  the  meaning  contended  for  by 
bis  client  was  the  true  meaning  of  the  answer,  and 
further,  that  the  manager  had  verbally  explained  this 
to  the  plaintiff's  attorney's  clerk  when  he  gave  him 
the  answer,  and  the  manager  subsequently  made  an 
affidavit  to  this  effect.  Upon  these  facts,  a  stay  of 
execution  was  obtained  from  the  judge  by  the  defen- 
dant The  plaintiff's  attorney  becoming  equally 
active,  next  ascertained  that  the  manager's  answer  to 
the  letter  sent  to  him  was  a  mistake  from  beginning 
to  end,  and  it  was  found;  on  private  inspection  of  thp 
books  of  the. bank,  that  in  October,  1856>  the  plain- 
tiff had  lodged  two  sums  of  £111  and  £60,  and,  on 
the  28(h  December,  had  drawn  out  the  entii^  of  these 
two  amoonfeSy  and  relodged  £30,  whicb>  with  the  accru- 


ing interest,  would  make  about  £35,  on  the  day  in 
question,  the  22nd  February,  1858.  In  the  meanwhile 
the  defendant  obtuned  a  conditional  order  for  a  new 
trial,  on  the  grounds  of  surprise,  newly- discovered 
evidence,  and  suppression  of  evidence,  against  which 

J.  T.  Ball,  dC  (with  him  ff.  P.  JelleU)  showed 
cause. — The  newly-discovered  evidence  is,  in  fact, 
evidence  in  the  plaintiff's  favoar.  [Christianj  e/l— - 
The  defendant  will  not  be  prevented  from  bringing  his 
cross- ejectment] 

(7.  Barry,  Q.C7.,  and  J,  S.  Greene^  contra.— 
There  never  was  a  more  unsatisfactory  state  of  things. 
Here  is  a  suppression  by  the  attorney's  clerk  at  the 
trial  of  a  verbal  communication  made  to  him  by  the 
manager  of  the  bank.  Had  he  acted  fairly  between 
the  parties,  he  would  have  told  what  was  the  truth. 
[^Christian,  J. — He  suppressed  what  was  not  the 
truth,  as  it  turns  out,  and  what  would  have  caused  a 
miscarriage  at  the  trial.]  It  was  the  truth  ad  rem. 
The  dishonest  artifice  is  a  reason  for  granting  a  new 
trial.  {^Christiariy  J, — Suppose  the  clerk  had  made 
this  statement,  and  that  a  verdict  weie  obtained  for 
the  defendant,  would  not  that  verdict  be  set  aside  as 
a  matter  of  course  by  reason  of  the  newly-discovered 
evidence?  Why  should  we  set  aside  this  verdict  be- 
cause, by  a  happy  accident,  the  clerk  did  commit  a 
suppressio  vert  f  J  [^Keogh^  J, — ^It  is  not  clear  to  me 
that  if  the  clerk,  having  heard  something  favourable  to 
the  plaintiff,  had  attempted  to  give  it  in  evidence, 
there  would  not  have  been  strong  objections  to  his 
doing  so,  seeing  that  the  parties  were  bound  to  let 
the  letter  decide  the  question.]  We  do  not  claim  a 
new  trial  on  any  technical  grounds,  but  on  principle, 
nor  is  It  material  whether  the  new  trial  does  not  last 
five  minutes.  The  verdict  ought  not  to  stand  if  truth 
and  fairness  are  to  hold  place  in  the  conduct  of  trials. 
The  plaintiff  swore  to  a  particular  sum,  and  it  was  with 
reference  to  that  particular  sum  that  the  letter  was 
drawn  up,  and  conceiving  we  were  dealing  with  a  specific 
sum  of  £35,  we  thought  there  could  be  no  ambiguity 
in  the  answer.  The  defendant's  counsel  was  inter- 
rupted by  the  pUintiff's  offer,  and  prevented  from 
commenting  on  the  fact  that  the  plaintiff  never  got 
possession  of  the  deed  during  his  brother^s  life.  A 
verdict  tainted  by  this  suppression,  if  allowed  to  stand, 
will  establish  an  evil  piecedent.  [^Ball,  J, — Do  you 
go  the  length  of  contending  that  this  case  ought  to  be 
sent  to  a  new  trial  against  the  truth,  upon  an  abstract 
principle?]  Y^s,  [!Ba/t  •/.— You  wUl  find  it  hard 
to  sustain  that  proposition.]  [^Afonahan,  C,J. — Your 
argument  is,  that  if  an  attorney  bring  forward  evi- 
dence, knowing  it  to  be  false,  the  verdict  shonld 
be  set  aside,  though  there  be  sufficient  evidence,  with- 
out that  false  evidenoe,  to  sustain  it?]  Yes.  [Jlfon* 
ahaih  C.J. — It  is  the  general  rule  that  in  an  action 
of  ejectment  a  new  trial  will  not  be  granted  on  the 
ground  of  newly-discovered  evidence,  unless  the  court 
is  satisfied  that  this  evidence  is  very  likely  to  lead  to  a 
different  result,  but  I  do  not  think  this  a  case  of 
newly- discovered  evidence  at  all,  and  my  impression 
i8»  that  no  merits  will  support  a  verdict  obtained  in 
the  manner  alleged  by  an  officer  of  the  (\ourt]  The 
plaintiff's  attorney  has  not  made  an  affidavit  [Ball^ 
J, — The  clerk  was  the  agent  of  both  parties;  was  he 
bound  to  volunteer  thelnifonnation?]    Yes;  because 
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he  was  the  agent  of  both  parties.    It  had  a  tendeocj 
to  diminish  the  credit  of  the  plaiotiflTs  evidence. 

H.  P.  Jtildi  m  reply. — It  is  the  rnle  that  no  verdict 
will  be  set  aside  on  the  ground  of  surpris^e,  nnless  the 
court  be  satisfied  that  sach  verdict  was  substantially 
wrong.-^Tharpe  v.  Stallivood  (6  Scott's  New  Re- 
ports, 730).  The  manager  of  the  bank  coald  never 
have  been  expected  to  tell,  as  a  witness,  whether  se- 
veral years  before  a  particular  snm  of  £'^5  had 
stood  to  the  plaintiflT^s  credit  in  the  books  of  the  bank, 
and  it  was  understood  that  the  written  reply  was  to 
be  the  only  test.  The  statement  in  that  reply  was 
completely  untrue.  The  oral  statement  was  un- 
true, and  if  true,  was  not  evidence,  and  could  not 
have  been  received.  Suppose  it  had  been  favorable 
to  the  plaintiff's  case,  would  it  have  been  competent 
to  the  clerk  to  make  it  public?  Is  he  to  get  up  and 
contradirt  a  counsel  when  he  hears  him  put  a  con  • 
struction  on  the  written  reply,  simply  because  the 
oral  statement  is  unfavourable  to  the  plaintiff,  his 
client?  Where  is  the  line  to  be  drawn?  The  clerk 
was  no  party  to  the  letter.  The  proposition  contended 
for  ought  to  have  some  authority  to  sustain  it.  It  is 
startling  to  hear  that  a  new  trial  ought  to.be  granted 
in  order  to  inflict  an  exemplary  punishment,  not  upon 
the  attorney  or  the  attorney's  clerk,  but  upon  the 
client,  who  was  no  party  to  the  act  complained  of. 
What  are  the  grounds  for  this  motion  ?  The  further 
light  only  confirms  thiij  verdict.  It  shows  that  if  the  ad- 
ditional facts  had  been  before  the  jury,  they  would  not 
have  hesitated  for  a  moment.  In  the  first  place  there 
was  no  duty  to  disclose  this  oral  statement;  in  the 
second  place,  it  was  not  legal  evidence;  in  the  third 
place,  it  was  not  true.  [CArtsfuxn,  J. — Are  you  not 
going  too  far  when  you  say  it  was  not  legal  evidence? 
Suppose  a  mistake  in  the  letter,  could  not  the  writer, 
a  moment  after  writing  it,  state  he  had  made  it,  and 
correct  it  with  his  tongue  instead  of  with  his  pen  ? 
Would  this  have  been  illegal?]  It  would,  inasmuch 
as  the  parties  were  bound  to  receive  the  written  state- 
ment [Keogh,  J. — From  my  recollection  of  the 
trial,  I  should  say  if  a  parol  statement  had  been 
proffered,  I  ^  ould  not  have  received  it,  and  upon  the 
ground  that  the  answer  was  to  have  been  in  writing.] 

Keooh,  J. — ^There  was  evidence  given  at  the  trial 
that  the  defendant  had  offered  to  return  the  £35,  and 
when  examined  Jie  was  never  asked  to  contradict  this. 
The  plaintiff  swore  he  paid  the  sum  in  the  bank  by 
drawing  it  out  upon  a  deposit  receipt.  The  clerk  who 
prepared  the  conveyance  stated  his  recollection  of 
some  reference  being  made  to  a  deposit  receipt.  The 
proposition  to  refer  to  the  manager  of  the  bank  came 
from  the  plaintiff's  connseL  *^  These  poor  parties," 
said  he,  **are  related  to  each  other,  and  it  can  he  as- 
certained if  this  money  was  or  was  not  paid."  It  was 
suggested  that  the  attorneys  on  both  sides  should  go 
to  Fermoy,  when  one  of  them  said  he  would  not  go 
there  for  the  whole  consideration.  It  was  then  agreed, 
and  the  understanding,  as  conveyed  to  me,  was,  that  a 
letter  should  be  written  to  the  manager,  and  tbat  by 
the  written  answer  to  this  letter  the  parties  should  be 
bound.  A  day  or  two  elapsed,  and  in  the  interim 
the  most  important  of  the  cases  came  on  for  trial. 
The  written  answer  arrived,  and  on  its  being  produced 
I  aaw  at  a  glance  that  it  was  of  doabtful  coostrac- 


tion.  It  was  proposed  to  send  for  another,  bnt  I 
thought  that  this  would  take  too  much  time,  and  rag* 
gested  a  course  to  which  the  plaintiff^s  junior  coaosel 
objected.  I  then  took  the  document,  and  left  it  to  tbt 
jury  with  both  the  constructions  contended  for,  and  I 
charged  strongly  in  favor  of  the  plaintiff.  I  tboogiit 
the  truth  was  with  him,  and  the  subsequent  facts  hare 
shown  that  it  was.  It  turns  out  that  the  evidence  of 
the  plaintiff  was  correct;  that  a  snm  correspoDdiog  to 
the  sum  sworn  to  was  paid  out  by  the  bank  at  tbt 
time  alleged.  I  believe  the  plaintiff  would  have  bad 
a  verdict  without  any  reference  to  the  bank.  The  jniy 
adopted  the  construction  favourable  to  the  plaiotii 
And,  lastly,  subsequent  disclosures  have  confirmed  aO 
this.  Can  this  be  considered  newly-discovered  eri- 
dence  to  sustain  a  motion  for  a  new  trial,  which,  if 
known  at  the  time,  would  have  gone  more  stroogij 
to  confirm  the  verdict  It  is  said  the  attorney's  M 
was  guilty  of  bad  faith  in  not  commnnicating  the  onl 
explanation  given  to  hinL  I  understood  nothing  of  as; 
oral  statement  If  the  clerk  had  tendered  a  piece  of 
oral  testimony  favorable  to  the  plaintiff  I  would  hare 
rejected  it;  and  any  attempt  to  give  a  different  m- 
sion  of  the  letter  I  would  have  received  with  grett 
suspicion.  1  do  not  think  the  clerk  was  bound  to  act 
iu  this  manner;  but  rightly  or  wrongly  as  be  maj 
have  acted,  we  do  not  (with  the  exception  of  the  L)rd 
Chief  Justice)  conceive  that  we  ought  to  punish  the 
client  upon  this  account. 

Christian,  J. — Perhaps  the  attorney  cannot  be  se- 
vered from  his  client.  I  think  it  would  have  been 
fairer  and  more  candid  to  have  brought  this  oral  ooil- 
munication  before  the  court  (if  not,  to  have  pat  it  to 
the  jury),  in  order  to  enlighten  the  court  as  totbe 
course  to  be  pursued.  1  do  not  therefore  approve  of 
the  course  adopted  by  this  clerk;  but  that  is  not  tb« 
present  question.  Shall  we  send  the  parties  down  to 
another  trial  now  that  we  know  that  the  oral  state- 
ment, if  communicated,  would  have  had  the  effect  of 
subjecting  the  jury  to  the  influence  of  what  was  false, 
now  that  we  know  that  the  result  of  the  trial  is  en- 
tirely in  favor  of  justice?  I  do  not  think  that  lo 
support  of  an  abstract  principle  we  ought  to  ^^ 
these  parties  down  to  contend  again  about  this  mis^' 
able  property.  But  I  do  not  acquit  the  attoroej  of 
blame. 

Ball,  J — There  may  be  a  doubt  upon  the  stn^ 
propriety  of  what  tfya  clerk  did ;  and  on  the  groBOu 
of  that  doubt  I  abstain  from  saying  anything  wbici| 
might  reflect  on  the  attorney.  No  case  has  been  <i^ 
to  show  that  such  an  application  as  has  been  b^ 
made  was  ever  granted.  It  is  impossible  that  t  oi' 
ferent  verdict  can  now  be  given  which  would  not  w 
set  aside  by  the  court  The  thing  asked  for  is  ^^^'^ 
of  justice  and  devoid  of  precedent  It  would  bepoj^ 
ishing  one  person  for  the  fault — ^if  fiiult  it  ^"^ 
another. 

MoNAHAN,  C.J.— The  subject-matter  in  dispflw 
being  very  trifling,  this  motion,  in  my  opinion,  "*^^  V 
a  much  graver  consideration,  viz.,  the  duties  oM^ 
ofiicers  of  the  court,  and  the  consequences  ^^^.^1]^ 
of  duty  in  them.  I  do  not  concern  myself  ^J*"j 
respective  addresses  of  the  counsel  at  the  tri^i  ^ 
could  I  might  perhaps  agree  with  my brotherK*^,^ 
that  the  evide  ace  for  the  plaintiff  preponderated.  " 
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doubt,  a  Terdict  had  without  a  reference  to  the  bank 
rould  not  have  been  distnrbed,  for  the  snbseqaent 
facts  show  that  without  peifect  materials  the  J117  came 
to  a  true  conclusion.     I  come  to  this, — ^that  when  the 
defeDdiint^s  counsel  was  commenting  on  the  want  of 
coofirmation  of  the  statement  that  the  £35  had  been 
paid,  it  was  proposed  to  refer  to  the  officer  of  the  bank. 
The  plaintiff's  evidence  [  take  to  be  that  he,  having 
a  deposit  receipt,  changed  it  and  paid  the  amount  in 
the  bank.     It  was  this  that  was  capable  of  easy  con- 
firmation.    The  letter  was  written  in  general  terms 
to  know  whether  the  plaintiff  had  any,  and  what  sum, 
stflodiiig  to  his  credit,  and  when  he  drew  it  out    The 
officer  of  the  bank  has  made  an  affidavit,  stating  that 
he  received  the  letter,  which  appeared  to  be  from  the 
attorneys  of  both  parties,  and  that  he  wrote  a  reply. 
The  reply  was  capable  of  two  constructions;  and  this 
affidavit  states  (what  raises  the  difficulty  in  my  mind) 
tliat  at  the  time  the  manager  banded  the  answer  to  the 
person  who  brought  him  the  letter  he  explained  to  him 
bow  the  accounts  stood ;  and  that  Thomas  Carey,  the 
plaintiff,  had  no  other  sum  standing  to  his  credit;  and 
that  it  was  all  drawn  out  on  the  one  occasion.    I  con- 
ceive this  reply  to  have  been  given  to  the  attorney  for 
all  mtents  and  purposes,  and  I  take  it  to  mean  that 
the  money  was  all  drawn  out  on  the  one  day.  There  is 
nothing  to  show  whether  the  communication  was  car- 
ried on  to  the  attorney  by  his  clerk,  nor  do  I  think  it 
material  whether  it  was  or  not;  but  if  I  might  guess 
as  a  matter  of  fact,  I  should  say  it  was.    But  from 
the  circumstance  of  the  whole  of  the  case  being  con- 
docted  by  the  clerk,  I  think  it  would  be  trifling  with 
the  doiies  of  an  officer  of  the  court  not  to  hold  that 
there  was  such  misconduct  here,  as  his  master  would 
be  nsponablQ  for.     I  take  it  the  clerk  knew  what  was 
the  meaning  of  the  vrritten  reply,  and  that  it  was  a 
f^ait  to  be  expected,  that  there  would  have  been  a 
veraict  for  the  defendant  if  the  communication  had 
been  told.     The  great  contest  was   concerning  the 
meaning  of  the  letter.     I  do  not  enter  into  the  ques- 
tion, whether  the  evidence  of  the  clerk  could  have 
been  received  or  not;  but  I  do  not  doubt  that  at  least 
my  brother  Keogh  would  have  postponed   the  trial 
until  the  bank  official  should  have  been  present  to  give 
the  evidence  properly  himself.     I  agree  with  my  bro- 
ther Christian  in  what  he  has  i»aid  regarding  the  at- 
toniey,  and  perhaps  go  a  little  ftirther;  for  I  have  no 
donbt  that  it  was  the  houiulen  duty  of  the  attorney, 
if  aware  of  whal  his  clerk  knew,  to  convey  the  expla- 
nation ;  for  I  consider  the  explanation  was  a  part  of 
the  written  answer.     And  1  think  a  verdict  obtained 
by  such  a  suppression  from  the  court  ought  not  to 
stand.     This  court  is  not  the  tribunal  to  decide  what 
verdict  a  jury  ought  to  give.     The  verdict  was  im- 
properly obtained  by  this  suppression.    The  client  in 
such  a  case  is  bound  by  what  his  attorney  does.    The 
majority  of  the  court,  however,  being  of  a  different 
opinioQ  from  that  which  I  have  expressed,  the  result 
mudt  be  to  have  the  verdict  stand  and  the 

Rule  discharged. 


Court  of  H^xfA^tt. 

CRcportfld  by  W.  R.  MIUer,Eiq..LL.D ,  BarrUter.aULaw.] 
IN  THE  GOODS  OF  JOBIT  SmITH  FlEMINO,  DECEASED, 

INTESTATE—  January  27. 

Practice — Limittd  administration. 

Where  a  sum  of  £70  or  thereabouts^  was  lying  in  the 
hands  of  the  Commissioners  of  Police^  being  the  ba- 
lance due  to  the  deceased  for  his  pension  as  a  police 
magistrate^  the  court  refused  to  grant  administration 
to  a  creditor  of  the  deceased^s  to  whom  his  pension 
of  £600  a  year  had  been  assigned  as  a  security  for 
an  annuity^  and  to  whom  the  sum  of  £38  2s,  was 
due,  limited  either  to  the  said  sum  of  £70,  or  to  re- 
ceiving  and  giving  a  discharge  for  £38  2s.  ^  part  of 
said  sum  of  £70. 

T.  Wheeler  moved  on  behalf  of  the  Rev.  Wm. 
MK]/ulloch,  for  a  grant  of  letters  of  administration  to 
the  goods  of  the  deceased,  limited  to  the  sum  of  £70, 
in  the  hands  of  the  Commissioners  of  Police.  It  ap- 
peared from  the  affidavit  of  the  applicant  that  the  de- 
ceased had  been  formerly  one  of  the  police  magistrates 
of  the  city  of  Dublin,  under  the  old  corporation,  and 
had,  on  the  change  of  the  system  by  the  Reform  Bill, 
been  pensioned.  This  pension  was  £500  per  annum. 
In  the  year  1819  he  granted  an  annuity  of  £140 
2s.  6d.  a  year  to  Mr.  3heera  for  the  life  of  deceased, 
and  charged  it  on  said  pension,  and  assigned  it  as  a 
security  for  the  payment.  In  1 853  Sheera  assigned 
to  Bargenny  M'Culloch,  who  had  died,  and  the  pre- 
sent applicant  was  his  representative.  There  remained 
at  the  death  of  the  intestate,  which  was  in  April, 
1862,  a  sum  of  £38  due  to  the  applicant  on  foot  of 
the  said  annuity.  And  there  was  due  to  the  deceased 
at  his  death  a  sum  of  £70  or  thereabouts,  the  balance 
of  his  said  pension,  which  the  Commissioners  of  Police 
would  pay  on  the  production  of  letters  of  administra- 
tion. l^Keatingej  J, — Your  debt  is  less  than  the  fund. 
How  can  I  give  you  authority  by  a  limited  grant  to 
draw  more  than  is  due  to  you?]  We  will  give  secu- 
rltv  to  pny  it  bnck,  or  we  will  be  satisfied  with  a  ^rant 
limited  to  the  amount  of  our  debt — In  the  OoocU  rf 
Steadman  (2  Hagg.  59);  Peggv*  Chamberlain  {i  tiw, 
&  Tr.  527). 

Keatinge,  J. — You  have  a  clear  right  to  a  general 
grant  on  citing  the  proper  parties  and  giving  security. 
If  your  debt  covered  the  whole  fuud  it  would  be  a 
different  thing;  but  you  are  asking  for  a  grant  where 
you  would  have  to  settle  the  account  with  yourself. 
As  to  giving  a  grant  limited  to  a  part  of  the  fund, 
the  authorities  cited  do  not  warrant  me  in  doing  so; 
they  were  cases  where  part  of  theassets  had  been  long 
severed  from  the  rest;  but  that  is  not  this  case.  And 
if  I  made  the  order  here  I  should  be  obliged  to  do  so 
in  every  other  case,  the  consequence  of  which  would 
be  that  numerous  administrations  would  be  out  re- 
specting the  same  assets.  It  is  contrary  to  the  settled 
practice  in  the  office. 

iVo  rule. 
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Russell  t;.  BxjasELU-^Jan.  29* 

Practice^Caveat^QOth  rule  ofAprU,  1861. 

The  2(Hh  rule  of  Aprils  1861,  doee  not  appfyto  cam 
oj  persona  lodging  caveats  **  in  the  goods  "  who  are 
not  by  interest  entitled  to  do  so;  and  an  appearance 
entered,  accompanied  by  a  notice  m  the  terms  of 
that  rtde  and  tlte  caveat^  wiU  in  such  cases  be  set 
aside  with  costs. 

Thi  deceased,  Sydney  Rassell,  died  reoentlj  intestate, 
leaviog  his  widow,  Mary  Rassell,  the  plaintiff,  and 
one  child.  A  caveat  was  entered  on  behalf  of  James 
Rassell,  bat  the  caveat  merely  said  *'  having  an  inte- 
rest.'' This  was  warned,  and  an  ^[>pearance  entered 
by  the  said  James  Rasseii,  described  as  the  natural 
and  lawful  brother  of  the  deceased;  and  a  notice  at 
the  same  time  was  given,  stating  that  the  only  object 
of  the  appearance  was  to  see  that  proper  secority  for 
the  share  of  the  child  in  the  assets  of  the  said  de- 
ceased should  be  given,  and  claiming  to  be  heard  on 
petition  respecting  snch  matter. 

Jhr.Millert  for  the  plaintiff,  now  moved  to  set  aside  the 
caveat  and  appearance,  and  for  liberty  for  the  pluntiff 
to  apply  in  the  office  for  letters  of  administration  of 
the  goods  of  the  said  deoeased.  The  defendant  had 
entirely  misconceived  the  meaning  and  intent  of  the 
20th  rale  of  April,  1861,  which  'u  expressly  confined 
to  causes  relating  to  grants  of  probates  or  letters  of 
administration;  bat  here  no  cause  existed  when  the 
caveat  was  lodged,  nor  until  an  appearance  was  en- 
tered. The  rale  was  intended  to  apply  to  cases  where 
parties  in  a  cause  having  an  interest  desired  to  confine 
the  evidence  to  some  particalar  |ioint«  and  so  lessen 
the  expense;  bat  here  the  defendant  had  no  interest 
at  all,  and  no  right  to  appear.  As  to  security  the 
registrars  have  under  the  rules,  full  power  to  require, 
and  always  do  require,  proper  security. 

The  20th  rale  is  as  follows: — '*  In  all  cases  relating 
to  grants  of  probate  or  letters  of  administration  it  shall 
be  competent  for  the  defendant  on  the  day  upon  which 
an  appearance  is  entered  by  him,  or  on  his  behalf,  or  on 
the  day  opon  which  he  receives  from  the  plamtiff  the 
declaration  in  the  cause,  or  within  three  days  there- 
after, to  notify  to  the  plaintiff  in  writing  the  object 
for  which  he  has  so  entered  his  appearance,  and  in 
such  notice  to  set  forth  that  he  admits  the  validity  of 
the  will  or  the  intestacy  of  the  deceased,  and  the  re- 
Utionsbip  claimed  by  the  plaintiff  to  the  deceased,  and 
demand  to  be  heard  on  petition  in  respect  of  some 
other  matter  to  be  therein  stated.  The  plaintiff  shall, 
upon  receiving  snch  written  notice,  unless  otherwise 
ordered  by  the  jadge,  within  eight  days,  file  his  act 
on  petition.  In  case  he  shall  fail  to  do  so,  the  defen- 
dant shall  be  at  liberty  to  file  his  act  on  petition;  and 
the  canse  shall  be  heard  by  affidavit  unless  the  judge 
shall  direct  otherwise." 

HamUi,  for  the  defendant,  submitted  that  the  bro- 
ther had  an  interest  to  protect  the  share  of  his  nephew, 
the  deceased's  child,  and  such  was  the  only  object  in 
lodging  the  caveat. 

Keatinge,  J. — ^The  caveat  and  appearance  are  quite 
irregular  and  most  be  set  aside.  The  role  referred 
to  was  not  intended  to  apply  to  such  cases  as  this,  but 
to  causes  where  the  parties  were  entitled  by  interest  to 


appear  and  desired  to  make  some  admis^n  as  to  the 
validity  of  the  will  or  the  relationship  of  the  pbuntifl^ 
but  to  object  on  other  grounds  to  the  plaintiff's  title. 
The  re^trars  have  full  power  to  require  ^security,  and 
I  will  therefore  dismiss  the  caveat  and  ^[>pearance, 
with  costs,  and  give  the  plamtiff  liberty  to  apply  in 
the  registry  for  letters  of  admmistration  of  the  goods 
of  the  deemed. 

Order  accordingly. 


DATiDSOir  t^.  Woods  ahd  Wivb.-— Feft.  6. 

Legitimacy — Practice  as  to  issues. 

Whereaquestionof  legitimacy  of  a  person  represented 
as  the  father  of  cm  alleged  next  of  kin  is  raised  by 
a  party  alleging  hknsdfto  be  neat  of  im,  theprac' 
tioeis^  to  raise  the  queetion  by  petition  and  affidavity 
and  if  either  party  asks  fbr  an  issuCf  to  direct  an 
issue  on  that  point  to  a  jury. 

The  facts  of  thb  case  will  be  found  fully  reported  in 
the  7th  vol,  ante^  pp.  202,  307,  as  to  the  way  in 
which  it  came  before  the  conrt,  The  case  now  came 
on  for  hearing  before  the  court  itself  upon  the  petition 
and  affidavits  in  support  of  it,  of  the  plaintiff,  fod  the 
answering  affidavits  of  the  defendants,  and  of  nume- 
rous other  persons;  the  only  question  now  raised  being 
the  legitimacy  of  William  Ker,  the  father  of  the  per- 
sons who  were,  at  the  former  trial,  alleged  to  be  and 
cited  as  the  next  of  kin  of  the  deceased.  Counsel  for 
the  defendants  had,  on  several  previons  occasions,  and 
now  also,  pressed  for  an  issue  to  a  jury ;  but  his  lord- 
ship decided  on  first  hearing  the  case  opened  by  one 
counsel  on  each  side. 

Accordingly,  Dr.  Miller  (with  him  Dr.  Walsh, 
0.0.)  for  the  defendants,  stated  theur  case,  and  opened 
fully  the  affidavits  relied  on,  and  cited  Queen's  Pr<k' 
tor  V.  Williams  (31  L.  J.,  N.S.,  Prob.  86),  and  Bou- 
verie  v.  Attorney- General  (ib,  79),  as  to  sending  the 
case  to  a  trial  by  jury. 

Dr.  Bail,  Q.C.  (with  him  Eamdl)  for  the  plaintifi; 
also  stated  his  case,  and  objected  to  an  issue  to  a 
jury,  but  submitted  that  certain  witnesses  might  be 
cross-examined  before  the  court  itself. 

Eeatxnob,  J — In  this  case  I  think  I  must  follow 
the  cases  cited  by  the  defendant's  counsel,  decided  by 
Sir  0.  Gresswell,  and  in  which  I  quite  concur.  The 
affidavits  here  are  very  nnmerons,  and  in  many  re- 
spects quite  contradictory,  and  I  think  it  b  peculiarly 
a  case  where  the  witnesses  should  be  personally  seen 
and  examined.  No  doubt,  that  could  be  done  without 
a  jury;  but  if  there  was  an  heir-at-law  who  asked  for 
an  issue  he  has  a  right  to  it,  or  if  either  party,  not 
being  an  heirat-law,  ask  for  it,  I  am  entitled,  though 
not  bound,  to  give  it;  but  if  I  refuse  it,  my  order  may 
be  appealed  from,  and  perhaps  the  Court  of  Appeal 
would,  on  that  ground  alone,  allow  the  appeal,  consi- 
dering the  case  peculiarly  fit  for  a  jury.  I  therefore 
dkect  an  issue  to  a  special  jury  of  the  city  of  Dublin 
at  the  next  sittings  of  the  court,  the  issue  to  be  whe- 
ther William  Ker,  the  father  of  the  alleged  next  of- 
kin,  was  the  legitimate  son  of  Anne  Colvan,  otherwise 
Gibson,  in  the  petition  mentioned. 

Order  accordingly. 
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Court  of  appeal  in  Cj^aitctrs* 

CRcpovtad  by  Edmund  T.  Bcvtoy,  Etq.,  Barrlater.j^l4w.] 

In  bs  Thomas  F.  Rbad  amd  Richard  A.  Read— ^e(« 
2,6,  1863. 

Fraudulent  preference — Payment  by  bankrupt  under 
fear  of  a  criminal  prosecution, 

A  trader  indorsed  to  a  bank  certain  bills  of  exchange 
draum  by  him  in  fictitious  names.  Afterwards^  see- 
ing that  the  stoppage  of  the  firm  of  which  he  was 
a  partner  was  inevitable^  and  fearing  that  he  might 
be  prosecuted  for  forgery,  if  the  circtimstanoes  con- 
nected with  these  bills  were  allowed  to  transpire  in 
proceedings  in  the  Court  of  Bankruptcy,  he  with- 
drew the  biUsfrcm  the  bank  before  they  had  arrived 
at  maturity. 

Held,  that  this  payment  was  a  fraudulent  preference 
within  the  meaning  of  the  Bankrupt  Laws^  and 
voidas  such. 

This  was  an  appeal  broaght  on  behalf  of  the  Hibernian 
Banking  Oompany  against  an  order  of  Jadge  Lynch 
in  the  matter  of  the  bankruptcy  of  Thomas  Francis 
Read  and  Richard  Arthur  Read.     The  bankmpts, 
Thomas  F.  Read  and  Richard  A.  Read,  who  were 
brewers,  carrying  on  their  trade  in  Dublin,  had  been 
m  the  habit,  it  appeared,  of  keeping  a  discount    ac- 
count and  an  account  current  with    the  Hiberaian 
Joint  Stock  Company  as  their  bankers.    Prior  to  their 
hankruptcj,  in  the  months  of  September  and  October, 
1660,  the  Hibernian  Bank  in  the  usual  course  of  bu* 
Boess  had  discounted  for  the  Roads  eight  bills  of  ex- 
cbsoge  for  a  total  amount  of  £441  5s.  7d.,  indorsed 
by  them  to  the  bank,  and  for  which  cash  on  account 
was  allowed  them  by  the  Company.      Subsequently, 
howeyer,  the  bills  were  retired  and  taken  up  from 
the  bank  before  they  respectively  arrived  at  maturity, 
and  shortly  afterwatds  on  the  20th  of  December, 
I860,  Thomas  F.  Read  and  Richard  A.  Read  were 
adjadicaied  bankrupts  by  the  Court  of  Bankruptcy 
and  Insolvency.     In  the  course  of  the  proceedings  in 
banhmptcy,  it  appeared  on  the  evidence  of  Thomas 
F.  Read,  one  of  the  bankrupts,  that  these  bills  were 
forgeries,  committed  by  him,  of  the  names  of  the  par- 
ties on  the  bills  other  than  the  names  of  the  bank- 
ropts.     He  had  iu  reality  been  insolvent  in  the  months 
of  October  and  November,  1860,  and  a  meeting  of 
creditors  bad  been  held  in  the  latter  end  of  November, 
1860,  after  which  he  had  retired  the  bills,  seeing  that 
the  stoppage  of  the  firm  was  inevitable.     On  the  16th 
of  Augost,  1862,  the  assignees  filed  a  charge,  refer- 
ring to  these  matters  amongst  others,  and  stating  that 
Thomas  F.  Read,  in  apprehension  of  a  stoppage,  had 
resolved  to  pay  these  bills  out  of  the  course  of  trade 
before  they  became  dcie,  because  they  wore  forgeries; 
and  stating,  moreover,  that  the  bills  were  forgeries 
of  imaginary  names;  and  that  no  demand  for  payment 
of  theiu  had  been  made  by  the  bank.     The  assignees 
in  conclusion  charged  that  the  payment  of  (he  bills 
was  a  fraudulent  preference  in  contemplation  of  bank- 
ruptcy.    On  the  6th  of  November,   1862,  the  Bank- 
iog  Company  filed  their  discharge  to  this  charge,  and 
iobmlttod  to  the  Court  that  the  payment  of  the  bilU  by 


the  bankrupt  under  the  apprehension  of  and  to  save 
himself  from  a  prosecution  for  forgery,  was  not^a 
fraudulent  preference  in  contemplation  of  bankruptcy, 
nor  an  act  of  bankruptcy.  The  matter  of  the  charge 
and  discharge  having  come  on  to  be  heard  on  the  18th 
and  21  St  of  November,  1862,  Judge  Lynch  made 
an  order  whereby  he  declared,  *<  that  the  said  Hiber- 
nian Bank  is  now  indebted  to  the  estate  in  this  mat- 
ter in  the  sum  of  £441  5s.  7d.  as  mentioned  in  tho 
charge  of  the  said  assignees;  and  that  the  Hibernian 
Bank  do  pay  to  the  official  assignee  in  this  matter  the 
said  sum  of  £441  5s.  7d.,  together  with  the  said  as- 
signees' costs  in  connection  with  the  said  charge  and 
dbcharge  when  taxed  and  ascertained."  *  From  this^ 
order  the  Hibernian  Bank  now  appealed. 

Brewster^  Q.C.,  (with  him  Keman^  Q-C^  and 
Dowse)  in  support  of  the  appeal— ^a;jMirte  De  Tas^ 
tet  (Mont.  B.  C,  138,)  is  an  express  authority  that  a 
payment  made  to  a  creditor  on  the  eve  of  bankruptcy 
under  the  fear  of  a  criminal  prosecution  is  valid.  In 
fact  it  b  the  actuating  motive  in  the  bankrupt's  mind 
that  is  to  be  looked  to,  and  unless  a  fraudulent  inten- 
tion to  prefer  and  a  contemplation  of  bankruptcy  con- 
cur,  the  act  will  always  bd  protected.  Putting  the 
case  even  stronger,  it  may  be  laid  down  that  if  the 
bankrupt's  motive  is  not  alone  to  give  preference,  the 
payment  will  not  be  distnrbed^-JSroum  v.  Kempton 
(19  Law  Jour.,  N.a,  C.P.,  169  j— where  Wilde,  CJ., 
directed  the  jury  that  if  the  payment  was  made  under 
the  influence  of  pressure  and  importunity,  and  also 
with  a  desire  to  give  preference  in  the  event  of  bank* 
ruptcy,  their  verdict  should  be  for  the  creditor.  This 
direction  was  subsequently  affirmed  by  the  Court  of 
Common  Pleas.  Cases  like  the  present  are  generally 
tried  by  a  jury,  and  if  so,  it  is  always  left  to  them  to 
determine  what  was  the  motive  that  led  to  the  pay- 
ment. The  circumstance  that  the  bills  were  retired 
before  they  were  due,  will  not  necessarily  imply  a 
fraudulent  preference,  bnt  will  merely  be  a  fact  to  be 
submitted  to  the  jury  as  indicative  of  the  bankrupt's 
motive. — Strachan  v.  Barton  (1 1  Exch.,  647) ;  Van 
Casted  v.  Booker  (2  E^h.,  69 1).  In  all  cases  of  the 
kind  the  payment  must  be  voluntaxy,  and  with  a 
view  to  favour  a  particular  creditor,  but  here  it  is  ad- 
mitted beyond  all  doubt  that  the  payment  was  due  to 
the  fear  of  a  prosecution  for  forgery,  with  tho  object 
of  protecting  the  bankrupt  himself,  and  not  from  any 
intention  to  defraud  his  general  creditors.— •20  &  2  k 
Vict.,  c  60,  s.  338. 

Heron^  Q.  C,  (with  him  Palles)  for  the  assignees,, 
in  support  of  the  ruling  jf  Judge  Lynch.«-It  is  clear 
that  if  the  Hibernian  Bank  had  known  that  these  bills 
were  forgeries,  they  could  not  legally  have  received 
tho  money  in  payment,  for  their  primary  duty  would* 
have  been  to  prosecute  the  bankrupt  for  forgery,  and 
their  civil  remedy  would  have  been  suspended  unti^ 
that  duty  had  been  discharged — oth  rwise,  it  would 
have  been  a  compounding  of  felony. -~  Broom's  Legal 
Maxims,  196.  In  Exports  De  Tastety  the  marginal 
note  refers  only  to  the  first  part  of  the  case,  and  is  not 
borne  out  at  all  by  the  case  taken  as  a  whole.  On 
the  grounds  of  public  policy  such  a  proposition  is  not 
maintainable.     In  fact  until  the  bank  had  prosecuted 

•  In  re  F.  ^  R.  Rt.'d  (7  Ir.  Jur.  N.S.,  401.) 


42 


THE  IRISH  JURIST. 


to  conviction*  no  debt  existed  between  them  and  tlie 
bankropt,  and,  therefore,  the  present  payment  is  do- 
Toid  of  all  consideration.  With  regard  to  the  qaestion  of 
fraudnlent  preference,  whenever  the  payment  originates 
with  the  debtor,  whether  there  be  pressure  or  no  pres- 
sure, the  act  will  not  be  protected.  In  the  words  of 
Lord  Mansfield  in  ffarman  v.  Fisher  (Cowp ,  117), 
"  when  the  payment  is  pursuant  to  no  contract,  in 
performance  of  no  obligation,  in  no  course  of  dealing, 
and  withont  any  call  on  the  part  of  the  creditor,"  it 
will  be  regarded  as  a  fraudulent  preference.  In  the 
present  instance  there  ^^as  no  pressure — no  demand — 
the  act  was  perfectly  volnntary ;  and,  as  Lord  Ellenbo- 
rough  eays  in  Ex  parte  De  Tastet  (Mont.,  146),  the 
main  question  for  the  jury  is,  ^^  was  the  act  doue  vo- 
luntarily or  importnnely?"  and  if  the  result  be  that  a 
creditor  is  preferred,  it  is  immaterial  whether  the  mo- 
tive was  an  intention  to  prefer  or  not. — Marshall  v. 
Lamb  (5  Q.  B,,  115);  Hust  v.  Cooper  (Cowp.  629); 
Mogg  V.  JBaker  (4  M.  &  W.  348);  Morgan  v.  Brun- 
dreU  (5  B.  &  Adolph.  289;  2  Nev.  &  M.,  280); 
Dudley  and  West  Bromwich  Banking  Company  v. 
SpittU  (1  John.  &  Hem.  14);  Prosper  v.  Roe  (2  Carr 
&  Fay.  421);  WhiU  v.  Spettigue  (15  M.  &  W.  603). 

PaUea  on  the  same  side. 

JTeman,  Q.(7.,  in  reply. — The  motives  influencing 
the  bankrupts  conduct  and  leading  to  the  payment 
cannot  be  rejected.  If  the  fact  of  there  being 
a  preference  inferred  a  motive  to  prefer,  why,  in 
all  the  cases  for  a  century  past,  has  the  bankrupt's 
motive  been  always  left  to  the  jury? — Fidgeon  v. 
JSharp  (5  Taunt.  539;  I  Marsh,  196);  Thomp- 
ion  V.  Freeman  (1  Term.  R.  155);  Hartshorn  y. 
Sloddm  (2  B.  <&  P.,  582;  4  Esp.  C.  60);  Cook  t. 
Prilchard  (6  Scott  N.  R.,  34;  5  M.  &  G.  329); 
Cook  y.  Rogers  {^  Bingh.  438);  Crosby  v.  Crouch 
(W  East  256).  The  woids  of  the  Bankruptcy  Act 
are  '* fraudulent  preference,"  not  ^'fraudulent  pay- 
ment." It  is  evident  here  that  there  was  no  intention 
to  prefer  the  bank,  for  a  selection  of  the  bills  is  made, 
and  those  which  are  forged  are  alone  paid.  When  the 
payment  originates  with  the  debtor,  there  is  a  pre- 
sumption, no  doubt,  that  the  act  was  voluntary,  but 
the  fact  of  its  originating  with  the  debtor  is  not  the 
essence  of  a  fraudulent  preference.  \Lord  Justice  of 
Append, — There  may  be  a  double  motive — favour  to  a 
creditor,  and  a  regard  for  his  own  interest.]  The  sole 
motive  was  the  apprehension  of  a  criminal  prosecution. 
[^Lord  Justice  of  Appeal — There  is  something  like  an 
estoppel  here.  Can  you  make  felony  the  premises 
from  which  legal  rights  are  to  be  derived?]  [7^ 
Lord  ChanceUor.^rhe  case  is  quite  new,  and  one  of 
enormous  difficulty,  owing,  I  may  say,  to  the  confu- 
sion arising  li'om  Exports  De  Tastet,  We  shall  ac 
cordingly  allow  the  case  to  stand  over,  as  it  is  proba- 
ble that  we  may  wish  to  have  it  reargued  on  a  future 

FA,  6 — The  case  came  on  for  re-argument. 
Brewster^   Q.C*,  for  the  appellants,  reviewed  at 
length  the  authorities  already  cited. — Suppose  a  per- 
son who  was  not  a  trader  learned  that  some  one  was 
n  possession  of  documents  that  would  affect  his  cha-  • 
r  or  thai  of  some  member  of  his  family  that  was 
to  him,  and  should  give  JL'1 00  to  get  these  papers 


out  of  the  power  of  the  other  party,  the  giving  up 
of  the  documents  would  be  a  good  consideration  for 
the  money,  even  thongli  it  might  be  morally  wrong  to 
make  use  of  them.  Next  take  the  case  of  a  trader  on 
the  verge  of  bankruptcy,  who  goes  to  a  person  with 
whom  he  has  had  no  dealings  already,  and  pays  him  a 
sum  of  money  to  obtain  possession  of  some  papers  that 
would  compromise  him.  Would  not  that  be  a  pay- 
ment  for  good  consideration,  and  even  though  bank- 
ruptcy was  the  result,  would  not  the  assignees  be  pre- 
cluded from  recovering  the  money  which  was  thni 
bona  fide  psid?  Lastly,  how  could  that  psyment  be 
defeated  from  the  mere  fact  of  the  person  in  pos- 
session of  the  papers  being  a  creditor  of  the  bank- 
rupt? 

Heron^  Q.C7.,  in  reply. — Wherever  the  payment 
was  in  contemplation  of  bankruptcy,  and  moved  from 
the  bankrupt,  the  intention  to  prefer  has  never  been 
left  to  the  InvY.^Eunt  v.  Mortimer  ( 10  B.  &  a  44); 
BoydeH  v.  M'Michael  (1  Cr.  M.  &  R,  177).  [The 
Lord  Chancellor, — Suppose  a  man  and  his  son  were 
in  partnership,  and  the  son  brings  a  forged  bill  to  \\\i 
father,  and  gets  him  to  indorse  It  to  a  bank.  If  the 
father  subsequently  discovers  that  it  was  a  forgerr, 
and  to  save  his  son^s  reputation  and  credit  withdraws 
it  from  the  bank,  in  the  event  of  bankruptcy  would 
the  act  be  a  fraudulent  preference?]  The  case  is  a 
strong  one,  but,  npon  the  authorities,  it  appears  that 
it  would  be  so  regarded.-^Pmn«2/  t.  Heading  (2  F. 
&  F.  744);  Newton  v.  Chantler  (7  East.  137); 
Graham  v.  Chapman  (12  M.  G.  &  Sc  103);  Alaer- 
son  V.  Temple  (4  Burr.  2235). 

The  Lord  Ghangellob. — On  the  whole,  I  think  we 
must  affirm  the  decision  of  the  Conrt  below.  I  cim- 
fess  that  I  was  not  free  from  doubt  as  to  the  principle 
involved  in  the  present  case,  owing  in  a  great  measure 
to  the  language  in  some  of  the  judgments  in  former 
cases,  and  to  the  doubts  and  difficulties  that  have  in 
consequence  arisen*  For  this  reason,  and  from  the 
fact  of  the  present  being  an  entirely  new  caae,  we  con- 
sidered it  right  that  it  should  receive  as  much  eluci- 
dation and  argument  as  possible,  so  as  to  enAbte  us  to 
arrive  more  readily  at  a  correct  eonclosion.  Upon 
general  principles,  then,  it  appears  to  me  that  withont 
overruling  Marshall  v.  Lamh^  one  of  the  most  recent 
cases  on  the  subject,  we  could  not  come  to  any  other 
decisiott  than  that  which  I  have  already  stated.  There 
is  no  question  under  the  present  circnriiataDces  but 
that  the  payment  was  made  in  contemplation  of  bank- 
ruptcy, and  that  the  effect  of  it  was  to  give  certain  of  the 
bankrupt's  creditors  an  undue  preference  above  the  others. 
It  is  also  beyond  all  doubt  that  the  act  originated  with 
the  debtor,  and  was  withont  any  pressure,  or  without  any 
of  those  other  causes  which  in  some  instances  have 
been  held  to  countervail  the  voluntariness  of  the  trans- 
action. That  being  the  case,  we  must  conaider  whe- 
ther we  are  to  allow  Courts  of  jnstice  to  speculate  on 
the  motives  present  in  the  bankmpt's  own  mind,  that 
led  him  to  make  this  payment — ^motives  which  be  may 
represent  just  as  he  pleases,  and  which,  from  thdr 
nature,  can  never  be  discovered  or  ascertained  other- 
wise than  by  his  own  evidence.  Here  he  represents 
that  his  object  in  retiring  the  bills  was  to  avoid  a  pro- 
secution for  forgery;  but  whether  this  is  an  admissi- 
ble consideration  in  the  case  at  all,  or  not,  and  who- 
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ther  he  can  thus  defeat  the  claims  of  his  other  credit - 
0T8,  are  questions  which  do  not  appear  to  have  ever 
arisen  before.  Amongst  the  cases  cited,  no  case  is  to 
be  fonnd  where  the  mere  apprehension  of  proceedings, 
either  civil  or  criminal,  has  been  considered  a  sufficient 
motive  for  a  payment  otherwise  voluntary.  There  is 
no  case  where  a  man  making  a  payment  from  the  fear 
of  the  legal  consequences  of  his  conduct,  or  of  any  act 
of  his,  has  been  held  to  be  within  the  doctrine  con- 
tended for  by  the  appellants.  The  act  has  never  been 
considered  as  protected,  unless  there  was  either  pres- 
sure or  application  on  the  part  of  the  creditor  actually 
or  presumptively  overcoming  the  bankrupt's  own  will. 
Sometimes  his  inclination  to  prefer  may  point  in  the 
same  direction  as  the  pressure  (though  some  doubt 
has  been  thrown  by  Liord  Brougham  on  thb  question 
of  mixed  motives),  but  there  must  be  pressure  or  ap- 
plication, and,  as  I  have  already  remarked,  no  case  is 
to  be  met  with  where  the  apprehenston  of  consequences 
alone  has  been  held  to  take  the  transaction  out  of  the 
policy  of  the  bankrupt  laws.  When,  therefore,  all  the 
other  circnmstances  concur  which  would  lead  us  to 
presume  a  fraudulent  preference,  where  the  act  origi- 
nated with  the  debtor,  and  was  done  in  contemplation 
of  bankruptcy,  and  where  it  had  the  effect  of  prevent- 
ing the  equal  discribution  of  assets,  to  the  prejudice  of 
the  general  creditors,  we  must  hold  that  the  present 
case  is  an  instance  of  fraudulent  preference.  We  were 
anxious  to  have  the  case  discussed  as  fully  as  possible, 
on  acoonnt  of  the  observations  that  occur  in  some  of 
the  former  cases;  but  I  think  that  in  the  present  case 
Judge  Lynch  has  rightly  excluded  the  considera- 
tion of  the  bankrupt's  motives,  and  as  the  payment  is 
consequently  brought  to  what  has  been  always  re- 
garded as  contrary  to  the  policy  of  the  bankrupt  laws, 
the  order  of  the  Court  below  must  be  affirmed  with 
costs. 

The  Lord  Justice  of  Appeal. — I  concur  in  the 
judgment  of  the  Lord  Chancellor  substantially  on  the 
grounds  given  by  him ;  and  I  shall  now  '  proceed  to 
state  bri^y  the  reasons  that  have  caused  me  to  come 
to  this  decision.  It  is  very  clear  that  the  transaction 
in  the  present  case  was  voluntary,  and  also  in  con- 
templation of  bankruptcy.  There  was  no  pressure,  no 
demand  on  the  part  of  the  bank,  as  is  plainly  evi- 
denced by  the  fact  that  the  forged  bills  were  taken  up 
before  they  arrived  at  maturity.  The  defence  which 
has  been  offered  for  this  is,  that  though  they  were  re- 
tired without  any  solicitation,  the  payment  is  not  to 
be  considered  as  a  fraudulent  preference,  inasmuch  as 
it  was  not  any  desire  to  favour  the  bank,  but  the  fear 
of  a  criminal  prosecution  that  was  the  actuating  mo- 
tive. Now,  while  the  avoidance  of  a  voluntaiy  pay- 
ment made  by  a  bankrupt  on  the  eve  of  bankruptcy 
is  an  act  of  the  plainest  justice,  it  would  subvert,  the 
fundamental  principles  that  form  the  basis  of  this  code 
of  laws,  if  such  a  cause  should  be  deemed  a  justifica- 
tion of  an  act,  which,  if  it  were  due  to  the  honourable 
and  conscientious  motive  of  repaying  a  creditor,  could 
not  be  upheld.  The  law  deals  with  the  act,  and  the 
motive  to  prefer,  and  the  contemplation  of  bankruptcy, 
are  left  to  be  inferred  from  the  bankrupt's  conduct. 
But  the  fears  and  hopes  that  form  the  gronndwork  of 
this  conduct  cannot  qualify  its  effect  nor  alter  the  na- 
ture of  what  the  law  holds  to  be  fraudulent.     In  the 


present  case,  on  his  own  representation,  they  show 
motives  of  an  illegal  act  which  he  committed  in  full 
contemplation  of  bankruptcy.  In  fact,  it  amounts 
shortly  to  this,  that  the  apprehension  of  a  criminal 
prosecution  may  co-exist  with  a  fraudulent  intention 
to  prefer.  The  question  that  the  fear  of  the  conse- 
quences due  to  the  commission  of  a  crime  should  be 
received  in  a  Court  of  justice  as  an  excuse  for  an  act 
that  would  otherwise  be  indefensible,  is  one  that  can 
never  be  sustained. 

Order  below  affirmed  with  costs. 


Court  of  €t^anttvii. 

^Reported  by  Edmund  T.  Bcwley,  Esq.,  BaiTifter^.Law.] 

In  the  matter  of  Edward  Mahont,  a  lunatic. 

Jan.  ai,  Fdf.  2,  9.— 1863. 

Fines  and  Recoveries  Act — Protector  of  settlement  in 
lunacy — Construction  o/  4  ^  5  WUU  IV.  cap. 
92,  sees.  19  ^  31. 

Where  there  is  under  the  same  settlement  a  tenant  in 
iaU  in  possession,  and  a  tenant  in  tail  in  remainder^ 
the  tenant  in  tail  in  possession  is  protector  of  the 
settlement  as  to  the  tenant  in  tail  in  remainder. 
And  where  the  tenant  in  tail  in  possession  is  a  lu- 
natic, the  Lord  Chancellor  can,  as  such  protector, 
consent  to  a  disentailing  deed  by  the  tenant  in  tail 
in  remainder. 

Bt  an  indenture,  dated  the  7th  of  April,  1821,  the 
lands  of  Drumsnave  and  Gastlekirke,  situate  in  the 
barony  of  Ross,  and  county  of  Galway,  were  limited 
to  the  use  of  Sir  John  Blake  for  life,  with  remainder 
to  the  use  of  John  Brice  Blake,  son  of  the  said  Sir 
John  Blake  and  Rose  Blaise,  in  tail,  with  remainder 
to  the  use  of  the  second  and  every  other  son  and  sons 
of  the  said  Sir  John  Blake  and  Rose  Blake  in  tail, 
with  remainder  to  the  use  of  the  daughters  of  the  said 
Sir  John  Blake  and  Rose  Blake  as  tenants  in  common 
in  tail,  with  cross -remainders  between  them  in  tail. 
John  Brice  Blake  entered  into  possession  of  the  lands, 
but  died  intestate,  without  issue,  and  without  having 
barred  his  estate  tail.  His  three  sister»s  Eliza  Blake, 
otherwise  Lady  Ventxy,  Arabella  Blake,  otherwise 
Lady  O'Donnell,  and  Jane  Blake,  who  intermarried 
with  the  Rev.  Denis  Mabouy,  thereupon  became  en- 
titled each  to  an  undivided  third  part  of  the  lands  be- 
fore mentioned.  The  Rev.  Denis  Mahony  and  Jane, 
his  wife,  had  issue  four  sons,  Denis,  Edward,  Henry, 
and  John ;  and  two  daughters,  Rose  and  Margaret. 
At  the  time  of  the  present  application,  the  Rev  Denis 
Mahony  and  his  wife,  Jane  Mahony,  were  both  de- 
ceased; Denis,  the  eldest  son,  had  died  under  age 
and  unmarried;  Edward,  the  second  son,  had  by  an 
inquisition  been  found  a  lunatic;  and  Rose  Mahony 
had  married  Henry  Carr  Glynn.  Lord  and  Lady 
Ventry  and  Lady  O^Donnell  having  entered  into  an 
agreement  with  Benjamin  Lee  Quinness  for  a  sale  of 
the  lands  at  the  price  of  £3,600,  requested  the  com- 
mittee of  the  lunatic,  Edward  Mahony,  to  concur  on 
his  behalf  in  the  sale,    Benjamin  Lee  Quinness,  how* 
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ever,  objected  to  accept  the  title  offered  to  him,  or  to 
take  a  conveyaDce  of  the  one- third  of  the  lands,  ioaa- 
mnch  as  Edward  Mahony  had  not  vested  in  him  the 
immediate  reversion  in  fee  therein ;  for  nnder  the  limi- 
tations of  the  deed  of  the  7ch  of  April,  1821,  these 
lands  stood  limited  in  remainder  after  the  death  and 
failure  of  issue  of  Edward  Mahonj,  to  his  brothers 
snccessivelj  in  tail,  with  remainder  to  his  sisters  as  | 
tenants  in  common  in  tail,  with  cross-remainders  be- 
tween the  sisters  of  John  Brice  Blake  as  tenants  in 
common  in  tail.  A  proposal  was  then  made  by  Ben- 
jamin Lee  Guinness  to  contract  for  the  purchase  of 
this  one-third  of  the  lands  on  the  following  terms, 
▼iz.,«-that  £683  6s.  8d.,  part  of  a  total  sum  of 
£1.200,  purchase- money,  should  be  invested  in  govern- 
ment stock  and  transferred  to  the  credit  of  this  mat- 
ter, and  to  a  separate  account,  to  be  entitled  *'  pur- 
chase-money of  Dmmsnave  and  Gastlekirke ; "  and 
that  the  residue,  amounting  to  £516  13s.  4d.,  should 
be  retuned  by  Benjamin  Lee  Guinness  during  the  life 
of  Frances  Blake,  who  had  a  charge  npon  the  lands, 
in  consideration  of  his  paying  her  a  certain  annuity 
during  her  life,  and  that  after  her  death  this  sum  of 
£516  138.  4d.  should  be  invested  and  transferred  in 
the  like  manner  and  to  the  same  credit;  that  this 
purchase- money  should  be  retained  in  Gonrt  during 
the  lunacy  and  until  a  proper  conveyance  of  the  fee 
and  inheritance  of  this  one-third  of  the  lands  should 
be  executed  to  Benjamin  Lee  Guinness,  his  heirs  or 
assigrs,  by  the  lunatic  in  the  event  of  his  recovery, 
or  if  not,  by  such  of  the  persons  next  in  remainder 
as  should  be  competent  to  do  so.  And  it  was  agreed 
between  Benjamin  Lee  Guinness  and  Henry  Mahony, 
John  Mahony,  Henry  Carr  Glynn,  and  Rose,  his  wife, 
and  Margaret  Mahony,  that  with  the  consent  of  the 
Lord  Chancellor,  as  protector  of  the  settlement  made 
by  the  deed  of  the  7th  of  April,  1821,  in  the  place  of 
the  lunatic,  nnder  the  provisions  of  the  4  &  5  Wm. 
IV.,  cap.  92,  Henxy  Mahony,  the  tenant  in  tail  in  re- 
mainder, should  execute  a  disentailing  deed  and  bar 
his  estate  tali  and  the  remainder  over,  for  the  purpose 
of  enabling  these  estates  and  the  fee  and  inheritance 
of  them  immediately  expectant  upon  the  estate  tail  of 
the  lunatic,  to  be  conveyed  and  limited  absolutely  to 
the  use  of  Benjamin  Lee  Guinness  and  his  heirs.  It 
was  further  agreed  between  the  same  parties,  that  if 
the  Lord  Chancellor's  sanction  to  this  arrangement 
should  be  obtained,  the  pnrchase-money  should  be  re- 
tained in  Court  and  invested  so  as  ultimately  to  be 
paid  to  such  of  the  brothers  and  sisters  of  the  lunatic, 
or  their  issue,  as  would  have  been  entitled  in  remainder 
to  the  lands  nnder  the  settlement  of  the  7th  of  April, 
1821,  and  who,  after  the  decease  of  the  lunatic,  would 
have  been  competent  to  bar  the  estate  tail  and  to  ex- 
ecute a  proper  conveyance  of  the  fee-simple  if  this  ar- 
rangement had  not  been  entered  into.  This  matter 
having  been  referred  to  Master  Brooke,  together  with 
other  matters  connected  with  the  lunaiic's  estate,  the 
Master  adopted  the  arrangement  already  mentioned, 
and  an  application  was  now  made  on  behalf  of  Eathe- 
rine  Mahony,  the  committee  of  the  lunatic,  and  Henry 
Mahony,  his  next  of  kin,  that  the  report  of  Master 
Brooke  should  be  confirmed,  and  that  the  contract  for 
the  sale  of  the  lands  to  Benjamin  Lee  Gainnesa  should 
be  carried  oat. 


The  Solicitar-Oeneral  (with  him  D.  Plunket). 
Under  the  3 1st  section  of  the  Fines  and  Recoveries 
Act  (Ireland),  4  &  5  Wm.  IV.  cap.  92,  the  Lord 
Chancellor  is  appointed  protector  of  the  settlement  in 
cases  of  lunacy.  Where  there  is  a  tenant  in  tail  in 
possession,  and  a  tenant  in  tail  in  remainder  ^under  the 
same  settlement,  the  tenant  in  tail  in  possession  is  the 
protcctiir  as  to  the  tenant  in  tail  in  remainder.  In  the 
19th  section  of  the  Act  the  protector  is  defined  to  be 
the  owner  of  *'  any  estate  for  years  determinable  on 
the  dropping  of  a  life  or  lives,  or  any  greater  estate 
(not  being  an  estate  for  years)  prior  to  the  estate 
tail;"  and  nnder  the  cof responding  section  of  the 
English  Act  (3  &  4  Wm.  IV.,  cap.  72,  sec.  22),  it 
has  been  held  that  when  the  tenant  in  tail  in  posses- 
sion is  a  lunatic,  the  Lord  Chancellor,  as  protector, 
will  consent  to  a  disentailing  deed  by  the  tenant  in 
tail  in  remainder,  when  the  proceeding  is  such  as  the 
lunatic  would  probably  have  consented  to  if  he  were 
sane-^/n  re  BUwiU  (6  De  G.,  M'N.  &  G.  187 ;  2  Jnr. 
N.  a,  217).  By  this  decision  In  re  Blewitt  (3  Mv. 
&  Kee.  250)  and  In  re  Wood  (3  My.  &  Cr.  266), 
have  been  overruled. 

Tub  Lord  Chancellor. — I  entertain  serious  doubts 
as  to  whether  I  have  the  power  to  act  as  protector  of 
the  settlement  in  place  of  the  lunatic  when  the  lunatic 
is  tenant  in  tail  in  possession.  It  appears  to  me  that 
such  a  case  was  never  contemplated  by  the  Act  of 
Parliament,  and  that  it  is  only  by  a  straining  of  the 
words  of  the  1 9th  section  that  it  can  be  brought 
within  it.  However,  as  I  have  considerable  doubts 
on  the  matter  I  shall  examine  the  authorities  and  the 
statute,  and  mention  the  matter  agiun  at  the  next 
sitting  of  the  court. 

Feb,  2nd, — The  Lord  Chancellor. — On  looking 
into  In  re  Blewitt^  I  think  the  authority  sufficient  to 
warrant  me  in  acting  for  the  lunatic  as  protector  of 
the  settlement.  I  wish,  however,  to  investigate  the 
facts  of  the  case  more  closely,  to  satisfy  myself  that 
this  arrangement  is  beneficial  for  the  parties  inte- 
rested. 

Feb,  9th, — The  Lord  Chancellor. — I  have  care- 
fully examined  the  matter,  and  I  see  no  reason  why 
this  application  should  not  be  granted.  Mr.  Guin- 
ness, of  course,  will  have  a  permissive  occupation  of 
the  lands,  and  will  be  entitled  to  receive  the  rents. 


(Pettt  Bag  side.) 

The  Queen  v.  Gibbinos. — Feb,  21,  23. 

Surety  to  recognizance  of  tenant — Substitution 
of  service. 

The  recognizance  of  a  tenant  under  the  Court  was  put 
in  suit  against  R,.  G,y  one  of  his  sureties^  resident 
out  of  the  jurisdiction^  and  service  of  notice  of  the 
proceedings  was  acknowledged  in  writing  on  behalf 
ofR,  G,  by  his  solicitor  in  this  country,  A  writ  of 
scire  facias  having  been  issued;  Semble  that  ike 
Court  had  jurisdiction  to  direct  substitution  of  ser- 
vice of  the  unit  on  B,  (7.V  solicitor. 

In  June,  1838,  Richard  C.  Smyth,  Richard  D.  Smyth, 
and  Richard  Gibbmgs,  entered  into  a  joint  and^several 
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recognizance  in  the  snra  of  £600  in  the  cause  of 
Walcott  V.  Smyths  as  secnrity  for  the  payment  by 
Richard  C.  Smyth  of  a  certain  annual  rent  to  the  re- 
ceiver in  this  cause.  A  sum  of  £1075  6s.  3d.  had 
accraed  due,  and  was  at  the  time  of  the  present  appli- 
cation still  unpaid.  Richard  G.  Smyth  had  died  in- 
solvent, Richard  D.  Smyth  was  destitute  of  all  pro- 
perty, and  Richard  Gibbings  was  out  of  the  jurisdiction 
of  the  Court.  The  rents  of  Richard  Gibbiugs^  estate 
were  received  by  a  receiver  appointed  in  the  cause  of 
Purcell  V.  Gibbtnga^  and  a  portion  of  this  estate  had 
been  sold  in  the  Landed  Estates  Court  for  the  pay- 
ment of  debts  anterior  to  this  recognizance,  the  sum  of 
£600  being  retained  in  court  to  meet  this  liability. 
By  an  order  of  the  Master  of  the  Rolls,  bearing  date 
the  1 3th  of  January,  1863,  made  in  the  cause  of 
WalcoU  V.  Smyths  it  was  ordered  that  Robert  Hunt, 
the  receiver  in  the  cause,  should  be  at  liberty  to  put 
iu  suit,  for  the  benefit  of  the  parties  to  the  cause,  the 
recognizance  before  mentioned  as  against  Richard 
Gibbings.  In  pursuance  of  this  order,  a  writ  of  scire 
facias  was  issued  against  Richard  Gibbings,  directed 
to  the  high  sheriff  of  the  county  of  Cork;  and  a  mo- 
tion was  now  made  to  substitute  sei'vice  of  the  writ 
on  Eldward  T.  Hughes,  who,  it  was  sworn,  still  acted 
as  solicitor  for  Richard  Gibbings  in  Ireland. 

J,  W.  Harris  in  support  of  the  motion. 

The  Lord  Chancellor. — I  cannot  find  that  any 
practice  exists  on  the  petty  bag  s:de  of  this  Court  of 
making  an  order  to  substitute  service  under  circum- 
stances  such  as  the  present.  No  such  jurisdiction  has 
been  given  by  statute  and  I  entertain  some  doubts  as 
to  whether  I  have  any  power  to  make  this  order.  It 
appears  also  to  be  the  usual  course  to  serve  the  sure- 
ties with  notice  before  putting  the  recognizance  in  suit, 
and  the  proceeding  is  in  this  respect  irregular.  In 
the  present  case  the  object  will  be  more  readily  at 
tained  bj  filing  a  claim  in  the  Landed  Estates  Court, 
where  the  judges  can  deal  with  the  fund  reserved  to 
meet  the  recognizance. 

Fe5.  23. — At  the  sitting  of  the  Court  Warren^ 
Q.C.9  stated  to  the  Lord  Chancellor  that  Mr.  Hughes 
had  acted  as  solicitor  for  Richard  Gibbings  in  the  Rolls 
Court  in  the  cause  of  WalcoU  v.  Smyth,  on  the  1 3th 
of  January,  1 863 ;  and  that  when  the  order  of  that 
date  bad  been  made,  he  had  admitted  in  writing,  as 
solicitor  ior  Richard  Gibbings,  the  service  of  the  no- 
tice of  proceedings  on  foot  of  the  recognizance. 

Thx  Lord  Chancellor. — In  that  case  I  shall  make 
the  order  required. 


Bolls  Court 

t Reported  by  Arthur  Houston ,  Eiq.,  B«rrUter.at.Iaw.3 

Pbnnsfather  V,  BoLTOEi.— Z)ee.  6|  1862. 
EiJerence—WU/ul  default. 

In  a  petition  praying  a  reference  to  the  Master  on  the 
ground  of  tvUftd  defaidt  on  the  part  of  a  land 
agent — Held,  that  the  rule  which  requires  some 
specific  case  of  wilful  default  to  be  charged^  is  auf- 
fidentlyftdfilled  by  a  reference  in  the  petition  to 


certain  accounts  put  in  evidence,  on  tJie  face   of 
which  such  wUful  default  is  apparent, 

Eeward  J.  Bolton,  the  respondent  in  this  case,  was 
land  agent  to  M«ijor  Kingsmill  Pennefathcr,  whose 
widow  and  administratrix  was  the  petitioner.  The 
petition,  which  was  presented  under  the  Court  of 
Chancery  (Ireland)  Regulation  Act«  1860,  prayed 
an  account,  which  was  not  resisted,  and  also  charged 
''that  the  said  Edward  J.  Bolton  was  guilty  of  gross 
and  wilful  default  in  allowing  the  large  amount  of 
arrears  to  remain  uncollected  which  appears  by  all 
the  said  accounts,  and  also  in  omitting  to  bring  for- 
ward arrears  of  rent,  and  in  taking  upon  himself  to 
remit  the  arrears;  and  your  petitioner  refers  to  the 
separate  items  in  the  said  accounts  as  evidence  of 
such  wilful  default."  The  accounts  referred  to  in  the 
above  extract  from  the  petition  were  three  in  number, 
marked  A.  B.  and  C,  and,  on  examination  ex* 
hibited  a  good  deal  of  negligence  and  some  confusion, 
as  will  be  seen  below. 

Brewster^  Q.C.,  for  petitioner,  stated  the  case. — 
Mr.  £.  J.  Bolton,  and  his  father,  John  Bolton,  con- 
jointly succeeded  Messrs.  Bermingham  and  Berwick  as 
agents  to  Major  Kingsmill  Pennefather,  from  the  1st 
of  November,  1847.  At  that  date  there  were  no 
arrears  due  on  the  estate;  but  iu  the  first  accouut 
furnished  by  £.  J.  Boltou,  considerable  arrears  were 
shewn.  Among  others,  a  tenant  of  the  name  of 
James  Ryan,  who  had  a  lease  of  the  lands  of  Golden 
and  Knockinglass,  at  an  annual  rent  of  £276,  was 
returned  as  owing,  on  the  1st  of  May,  1850,  two 
years  and  a  half  rent,  less  a  sum  of  £194  received 
on  account.  Edward  John  Bolton  represented  to 
Major  Pennefather,  who  was  then  residing  on  the 
Continent,  that  Ryan  was  ^*  an  excellent  and  respect- 
able tenant  who  bad  expended  money  on  the  land, 
and  deserved  a  temporary  abatement."  Accordingly, 
a  reduction  of  20  per  cent  was  made;  nevertheless, 
the  rent  was  still  permitted  to  fall  in  arrear,  an  oc- 
currence which  never  had  taken  place  before  Bolton 
became  agent,  nor  since  he  ceased  to  be  so.  Bolton 
urged  in  reply  that  Ryan^s  rent  had  all  along  been  too 
high,  and  quoted  a  letter  received  from  Major  Penne- 
father dated  the  16th  of  March,  1849,  expressing 
confidence  in  his  management  of  the  estate,  and  au' 
thorisiug  the  abatement  to  i>'yan.  This  letter,  how- 
ever, adds  the  words,  '*  next  year  these  pressing  diffi- 
culties will  be  over,"  which  showed  that  the  reduction 
was  to  be  temporary  only. 

The  SoUcitor- General  for  the  respondent,  con- 
tended that  Edward  J.  Bolton  was  not  Major 
Pennefather's  agent  at  alL  His  father,  John 
Bolton,  was  the  agent,  and  the  son  acted  only  as  so- 
licitor in  transactions  in  which  he  required  profes- 
sional assistance.  After  the  death  of  his  father  he 
acted  as  agent  to  Mrs.  Short,  a  mortgagee,  who  en- 
tered into  possession  iu  order  to  prevent  a  receiver 
being  appointed  over  the  lands  for  the  benefit  of  the 
creditors.  The  policy  of  the  abatement  of  the  rent, 
and  the  forgiveness  of  arrears  to  Ryan,  was  proved 
by  the  very  fact  that  no  arrears  had  since  accrued. 
Besides,  the  account  marked  A.  was  in  the  hands  of 
Major  Pennefather  when  he  wrote  to  Edward  Bolton 
on  the  7th  of  February,  1851,  again  expressing  hLi 
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entire  confidence  in  his  Bjstem  of  management, 
and  satisfaction  with  his  previous  condoct  as  his 
agent.  Bnt  lastly,  this  petition  must  be  dismissed 
for  neglecting  to  specify  a  single  case  of  wUfal  de- 
fault. Bond  T.  M'WaHy  (14  Ir.  Jnr.,  315),  decided 
BO  recently  as  the  9th  of  May  in  the  present  year,  was 
precisely  in  point.  There  the  Lord  Chancellor  re- 
fused to  grant  a  reference  with  a  direction  as  to  wilful 
neglect  or  default,  '*  as  the  cause  petition  should  have 
specified  some  three  or  four  instances  of  such  neglect 
or  default." 

Owen^  on  the  same  side,  observed  that  in  the  case 
cited  by  the  Solicitor-General  the  petition  stated  ar- 
rears, stated  that  they  would  be  lost,  that  arrears  had 
been  allowed  to  accumulate  for  20  years,  and  were 
barred  by  the  Statute  of  Limitations,  and  that  an 
answering  affidavit  was  filed  annexing  a  schedule 
shewing  the  cases  in  which  arrears  were  due.  Yet 
all  these  details  were  held  irsufficient  to  render  the 
charge  of  wilful  default  specific.  He  cited  Sleight  y. 
Lawsan  (3  Kay  A  J.)  where  it  was  held  that  a  preli- 
minary enquiry  (such  as  that  in  Coape  v.  Carter  (3 
De  G.  M'N.  &  G.,  297),  which  was  short  of  direct- 
'  ing  wilful  default),  in  order  to  ground  upon  it  a  new 
order,  and  to  direct  an  inquixy  as  to  wilful  default  at 
a  future  stage,  could  not  be  granted. 

ChaUerton^  Q.C7.,  and  Tungg^  contra,  contended 
that  the  allegations  of  wilful  default  were  sufficiently 
specific.  In  addition  to  the  extracts  from  the  peti- 
tion giTen  already,  they  cited  the  21st  paragraph, 
which  was  in  the  following  terms,  **  That  the  said 
account  C.  omits  to  bring  forward  a  large  portion  of 
arrears  of  rent  shewn  to  be  dae  by  account  B.,  and 
your  petitioner  believes  and  charges  that  a  large  por- 
tion of  snch  arrears  have  been  lost  by  the  wilful  de- 
fault of  the  said  Edward  J.  Bolton,  and  that  he  should 
be  charged  with  the  same.**  Now,  the  only  case  in 
which  any  arrears  were  so  neglected  to  be  brought 
forward  in  account  C,  was  that  of  the  tenant  Ryan, 
which  instance  of  wilful  default  was  therefore  sufficiently 
particularised.  The  fact  of  Edward  J.  Bolton's  being 
agent  for  Major  Pennefather,was  completely  established 
by  his  signature  to  receipts  for  rent. 

Cur.  adv.  wdL 

Thi  Master  of  thie  Rolls  observed  that  he  was 
placed  in  great  embarrassment  by  the  mode  in  which 
the  case  was  brought  forward,  which  rendered  it  diffi- 
cult to  direct  a  reference  of  any  kind.  This  was  the 
difficulty  in  Sim  v.  Sm^  in  which  he  refused  to  go 
into  the  accounts  unless  some  item  in  which  wilful 
default  appeared  was  stated.  The  neglecting  to  bring 
forward  arrears  from  account  B,  to  account  C.  wat 
immaterial,  as  the  question  was,  whether  they  were 
properly  remitted.  If  improperly  remitted,  and,  by 
fiuch  neglect,  they  were  lost,  then,  if  the  case  were 
made  by  the  petition,  the  court  would  direct  a  refer- 
ence to  the  Master,  who  would  come  at  the  justice  of 
the  case.  As  to  there  being  authority  to  remit,  if  a 
reference  to  the  Master  was  directed  on  that  point, 
and  he  found  that  there  was  no  sueh  authority,  would 
it  then  be  regular  to  refer  it  back  to  the  Master  to 
inquire  if  the  arrears  could  be  collected,  when  no  spe- 
cific case  of  wilful 4)efault  was  alleged? 


January  27,  1863. — His  Honor  gave  judg- 
ment in  the  case,  in  the  course  of  which  he 
observed  that  the  fact  of  John  £.  Bolton's  agency 
was  sufficiently  established  by  the  receipts  for  rents 
being  signed  by  him,  and  other  acts  inconsistent  with 
any  other  hypothesis.  The  fact  of  gross  negligence 
and  remissness  was  also  fully  made  out  by  his  delay 
in  furnishing  accounts,  bis  mistake  in  returning  of  a 
sum  of  £5  instead  of  J£55,  as  appeared  by  acconnt 
B.,  and  his  neglecting  to  distinguish  the  period  dar- 
ing which  he  received  the  rents  for  Mrs.  Short,  from 
that  in  which  he  was  acting  for  the  mortgagor.  An 
examination  of  the  accounts  also  wonld  sufficiently 
establish  a  case  of  wiltul  default.  Bnt  the  question 
was,  whether  the  petition  made  a  charge  sufficiently 
specific  to  entitle  the  petitioner  to  a  reference  on  that 
point.  In  Brooke  v.  EUioU  (6  Ir.  Ch.  Rep.,  310),  he 
decided  that  a  petitioner  was  not  entitled  to  a  direc- 
tion for  wilful  default  against  a  land  agent,  unless 
some  case  of  snch  wilf;d  default  was  specified  and 
established.  The  Lord  Chancellor  held  the  same  in 
Bond  T.  M'Watty\  bnt  he  (the  Master  of  the  Rolls) 
had  come  to  the  condnsion  that  the  present  case  was 
not  governed  by  Bondv,  M' Watty ,  for  here  there 
was  a  reference  in  the  petition  to  certain  acconnts, 
which  were  thereby  incorporated  with  the  petition, 
and  both  read  together,  sufficiently  particularised  a 
case  of  wilful  default.  The  case  of  the  tenant  Ryan 
was  an  example  of  this. 

His  Honor  directed  a  reference  in  the  following 
form  :«- 

1.  The  usual  decree  to  account 

2.  To  enquire  whether  any  and  what  portion  of 
the  rents  shewn  by  accounts  A.  B.  and  0.  to  haro 
been  allowed  to  go  into  arrear,  and  remain  still  un- 
collected, weie  remitted  by  Major  Pennefatber,  or  by 
his  authority,  and  whether  any  and  what  portion  were 
lost  by  the  wilful  neglect  and  default  of  Edward  J. 
Bolton. 


Court  of  dueen^s  SSrnc]^. 

,         [Reported  bf  WUUam  Woodlock,  Eiq.,  BvrUtmMJxm,! 
Ck)RAM  FnZGERALD,  J. 

Jacob  v.  Bernal. — Nov.  17,  1862. 

Security  for  costs. 

A  motion  for  security  for  costs  is  too  late  after  defence 
JUed^  although  the  preliminary  notice  was  served  he- 
fore  the  time  for  pleading  heu  expired. 

This  was  a  motion  on  behalf  of  the  defendant  that 
the  plaintiff  should  be  conpelled  to  give  security  for 
costs.  The  plaintiff  lived  in  England.  The  time  for 
pleading  had  expired,  and  the  defendant  had  pleaded, 
before  the  service  of  the  notice  of  motion,  bnt  the  preli- 
minary notice  calling  upon  the  plaintiff  to  give  secu- 
rity had  been  served  before  the  defence  filed. 

Daniel^  for  the  defendant,  contended  that  under 
these  circumstances  the  defendant  was  not  too  late  in 
his  application. 

O^DrisooU  contra. 
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FiTZQERALB,  J. — The  defendant  is  too  late  in  coming 
here  after  having  taken  a  step  in  the  caase,  and  his 
motion  mnst  be  refased. 

Motion  refused,  unth  costs;  a  small  sun  to  be 
named  Jor  the  costs. 


Before  the  full  Court — <Cbown  side  ) 

Tbe  Queek  at  the  prosecution  of  John  Farquhar- 
80N  V.  The  Chairman  of  Quarter  Sessions  and 
other  Justices  of  the  Peace  in  and  for  the 
County  of  Antrim. —ya?!.  17,  19,  "21. 

Appeal— St.  24  4r  25  Vict,  c-  91,  *.  19— Quarter 
Sessions — Divisions — Towns — Sessions  originator 
adjourned. 

The  Sessions  hdd  at  the  towns  in  divisions  of  counties 
are  all  original  and  distinct  Sessions  and  not  merely 
adjournments;  and  therefore  where  a  stattUe  directed 
ofi  appeal  to  he  brought  to  the  next  General  Quarter 
Sessions  for  the  county,  division,  town,  or  place 
whoe  the  judgment  appealed  from  is  delivered,  held 
twenty  days  next  after  the  delivery  of  the  judgment. 
Held,  that  this  appeal  should  be  brought  to  such 
next  Sessions  in  the  very  town  where  the  judgment 
was  delivered,  and  that  a  party  passing  over  those 
Sessions  and  appealing  to  the  next  Sessions  held 
in  the  first  town  for  the  division  was  too  late, 
and  that  the  appeal  could  not  be  entertained  at 
those  Sessions. 

This  was  a  motion  to  make  absolute  a  conditional 
order  for  a  mandamus  to  issue  directed  to  the  chair- 
uan  of  Quarter  Sessions  and  other  the  justices  of  the 
peace  in  and  for  the  eountj  of  Antrim,  commanding 
them  to  enter  or  cause  to  be  entered  continuances 
upon  the  appeal  entered  bj  or  on  behalf  of  the  said 
John  Farqnfaarson  against  the  judgment  of  dismissal 
of  the  justices  of  the  peace  at  petty  sessions  held  at 
Belfast  on  the  12th  June,  1862,  of  the  complaint  ex- 
hibited bj  the  said  John  Farquharson  aguinst  one  Jas. 
Cashnahan  for  recovery  of  a  certain  penalty  in  and  by 
tbe  said  complaint  alleged  to  have  been  forfeited  by 
the  said  James  Cushnahan,  and  that  they  should  hear 
and  determine  upon  the  merits  of  the  matter  of  said 
appeal  The  facts  of  the  case  were  as  follows: — Mr. 
Farqabarson,  an  officer  of  Inland  Revenue,  proceeded, 
for  the  statutable  penalty  of  £  1 00,  against  one  James 
Cushnahan  for  having  ui  his  possession  a  quantity  of 
spirits  on  which  duty  had  not  beea  paid.  The  case 
was  heard  at  the  petty  sessions  of  Belfast  on  the  12th 
June,  1862,  when  the  the  complaint  was  dismissed 
by  the  magistrates.  Mr.  Farquharson  then  served 
notices  of  appeal  on  the  magistrates  and  on  the  clerk 
of  the  peace  for  the  county  of  Antrim,  and  on  James 
Cushnahan.  And  the  record  having  been  prepared 
and  lo<lged  with  the  clerk  of  the  peace,  the  defendant 
was  served  with  notice  for  the  October  sessions  of  the 
said  county  of  Antrim,  specifying  the  time  and  place 
of  hearing  of  the  appeal,  and  stating  that  the  appeal 
would  be  heard  at  the  general  quarter  sessions  of 
the  peace  for  the  county  of  Autrim  at  Antrim,  in  the 
aud  county,  on  the  17th  October,  1862.  The  case 
having  come  before  the  court  of  quarter  sessions  at 


that  date,  the  chairman  refused  to  hear  the  appeal  for 
the  reasons  which  follow: — The  appeal  was  brought 
under  st.  24  &  25  Vipt,  c.  91,  s.  19,  which  enacts 
that  ^*  in  case  of  any  information  or  complaint  e&hi- 
bited  by  any  officer  of  inland  revenue,  or  of  any  pro- 
ceedings at  the  instance  of  any  officer,  head  or  other 
constable  of  the  constabulary  force  in  Ireland,  under 
tbe  proviMions  of  the  said  Illicit  Distillation  Act,  or  of 
any  Act  passed  in  the  seventeenth  and  eighteenth 
years  of  the  reign  of  her  present  Majesty,  chapter 
eighty-nine,  or  of  an  Act  passed  in  the  twentieth  and 
twenty-first  years  of  the  reign  of  her  said  Majesty, 
chapter  forty,  it  shall  be  lawful  for  any  sneh  officer 
and  constable  or  constable  respectively,  or  for  any  per- 
son against  whom  any  such  information,  complaint, 
or  proceeding  shall  have  been  exhibited  or  taken,  who 
shall  feel  aggrieved  by  the  judgment  given  thereon, 
to  appeal  therefrom  to  the  justices  at  the  next  gene- 
ral quarter  sessions  of  the  peace  which  shall  be  holden 
for  the  county,  shire,  division,  citj,  town,  or  place  in 
which  such  judgment  so  appealed  against  shall  have 
been  given  next  after  the  expiration  of  twenty  days 
from  the  giving  of  such  judgment,  npon  giving  such 
notices,  and  upon  such  terms,  conditions,  and  regula- 
tions as  are  prescribed  in  cases  of  appeals  by  the  se- 
veral Acts  passed  respectively  in  the  seventh  and  eighth 
years  of  King  George  the  Fourth,  chapter  fifty-three^ 
the  fourth  and  fifth  years  of  King  William  the  Fourth, 
chapter  fifty-one,  and  the  fourth  year  of  her  present 
Majesty,  chapter  twenty."     The  county  of  Antrim  is 
divided  into  two  divisions,  that  of  Antrim  and  that  of 
Ballymena.     The  sessions  towns  in  the  division  of 
Antrim  ara  Antrim  and  Belfast ;  those  in  the  division 
of  Ballymena  are  Ballymena  and  Ballymoney.     The 
dismissal  of  the  complaint  at  petty  sessions  having 
taken  place  on  the  12th  June,  1862,  the  first  general 
sessions  which  took  place  afterwards  for  the  county 
of  Antrim  were  those  held  on  the  24th  June,  1862,  at 
Ballymoney  for  the  division  of  Ballymena;  the  next 
in  point  of  date  were  those  held  at  Ballymena  on  the 
20th  June.     Then  came  a  session  on  the  1st  July  at 
Antrim,  for  the  division  of  Antrim,  and  then  one  held 
at  Belfast  on  the  5th  July.     The  chairman  being  of 
opinion  that  the  session  holden  at  each  town  in  a  di- 
vision was  a  distinct  original  session,  held  that  the 
appeal  onght  to  have  been  to  this  last- mentioned  ses- 
sion at  Belfast,  that  being  the  "  next  general  quaiter 
sessions  holden  next  after  the  expiration  of  twenty 
days  from  the  giving  of  such  judgment"  within  tbe 
enactment  above  mentioned,  and  theitfore  that  the 
appeal  to  the  sessions  held  at  Antrim  on  the  17th  Oc- 
tober was  too  late.     A  conditional  order  for  a  man- 
damus was  then  obtained  npon  the  ground  that  the 
sessions  held  at  the  second  town  of  each  division  of  a 
county  are  mere  adjournments  of  the  si'^fsioiid  tor  the 
division  opened  at  the  first  town  of  the  division,  and 
therefore  that  there  could  not  have  been  any  appeal 
to  the  sessions  held  at  Belfast  on  the  6th  July,  those 
sessions  being  only  an  adjournment  of  the  sessions  for 
the  division  of  Antrim,  opened  at  Antrim  on  the  1st 
July,  which  day  was  not  twenty  days  after  the  giving 
of  the  judgment  appealed  against. 

M'Donogh,  Q.C7.  (with  him  Jebb)j  for  the  Crown. 
— The  appeal  must  be  ohher  to  the  first  day  of  the 
general  quarter  sessions  of  the  county  or  to  the  first 
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day  of  the  divbion  ia  which  the  place  is  where  the 
jodgmcnt  was  delivered.  In  either  case  the  justices 
were  wrong.  The  words  "coantj,  shire/ division," 
in  sec  19  of  24  &  25  Viet,  c  91  apply  to  the  case 
of  counties  and  their  divisions.  The  other  words, 
*•  city,  town,  or  place,"  refer  to  towns  which  have 
their  own  courts.  St.  24  &  25  Vict,  c  91  is  the  first 
which  gives  an  appeal  in  the  case  of  a  complaint  in 
an  illicit  distillation  case  being  dismissed.  The  pre- 
vious legislation  on  the  subject  is  to  be  fonnd  in  st.  7 
&  8  G.  IV.  c.  53,8.  82;  4&5  W.IV.,  c.51,  s.  23;  4 
&  5  Vict,  c  20,  s.  30.  For  quarter  sessions  purposes 
nothing  is  recognised  but  the  county  and  tho  division ; 
the  town  is  not  recognised.  The  sessions  at  the  dif- 
ferent towns  are  merely  adjouinmeuts  of  the  sessions 
for  the  division,  which  commence  at  the  first  town  in 
tho  division.  In  England  the  law  is,  that  the  whole 
session  is  considered  only  as  one  xlay,  no  matter  how 
many  adjournments  take  place — Dickenson^s  Quarter 
Sessions,  p.  74;  R,  v.  Surrey  Justices  (I  M.  &  S. 
479);  i?.  V,  Dorset  Justices  (15  East,  200).  The 
style  of  an  adjourned  session  is  given  in  Dickenson,  p. 
7 1 ;  The  King  v.  Justices  of  Sussex  (7  T.  R.  1 07).  In 
case  of  the  subject  an  appeal  is  allowed  to  the  division 
by  St  4  &  5  Vict.  c.  93.  Schedule  0.  of  st.  14  &  15 
Vict  c.  57  states  the  jurisdiction  In  civil  bill  cases  as 

"county  of ,  division  of ;"  but  there  is  no 

legal  subdivision  of  a  division  of  a  county,  which 
would  be  implied  by  the  decision  of  the  chairman  in 
the  present  case.  Ss.  15,  20,  21,  31,  100,  104,  all 
show  that  there  are  no  distinct  sessions,  except  for 
counties  and  divisions  of  fcountie.^.  Tho  cases  of  The 
Queen  v.  2he  Justices  of  Suffolk  (4  D.  <&  L.  628); 
.  and  The  Queen  v.  'ITie  Justices  of  Suffolk  5  D.  &  L. 
558),  are  in  point.  [^Hayes^  J. — Does  it  not  make  a 
difference  between  those  cases  and  the  present  one 
that  all  these  sessions  are  in  Ireland  settled  by  statut- 
able authority.  S.  31  of  the  Civil  Bill  Act  speaks  of 
an  adjournment  of  the  sessions  held  at  a  town;  and 
from  that  section  it  is  plain  that  the  sessions  held  at 
each  town  in  the  division  are  separate  and  distinct 
B  i^^ions.  J  If  the  case  is  doubtful  the  mandami  s  ought 
to  go,  in  order  to  have  the  question  fully  gone  into  on 
the  return. 

Falkiner,  contra. — Admitting  tho  authority  of  the 
cases  cited  so  far  as  England  is  concerned,  the  whole 
subject  is  regulated  by  statute  in  Ireland;  and  the 
real  question,  is,  whether  the  effect  of  the  statute  14 
&  15  Vict.  c.  57  has  not  been  to  establish  the  princi- 
ple of  distinct  sessions  for  each  district.  St.  36  G. 
III.  c.  25  (Ir.),  firet  establishes  the  jurisdiction  of 
assistant- barristers  to  hear  civil  bills.  By  that  statute 
the  two  courts  for  the  hearing  of  civil  bills  and  of 
quarter  sessions  arc  kept  distinct;  but  by  s.  5  it  is 
provided  that  there  shall  bo  eight  general  i«essions  of 
the  peace  every  year  in  each  county.  St.  3b  G.  III.  c.  25, 
Ir.,  gives  further  importance  to  the  divisional  sessions. 
The  words  "  quarter  sessions  "  are  altogether  dropped 
hi  tho  statutes;  and  instead  of  quarter  sessions,  tiicre 
are  eight  general  sessions  of  the  peace  established, 
none  of  them  heiii^  adjournments.  Then  st.  1  &  2 
Vict.  c.  62  directs  that  general  sessions  shall  be  held 
in  two  divisions  of  each  county  four  times  in  the  year 
at  the  periods  mentioned.  The  provisions  respecting 
service  of  process  in  tho  statutes  36  G.  III.  c.  25,  s. 


22,  and  6  &  7  Wm.  IV.  c.  75,  s.  3,  are  important.  If 
the  view  put  forward  on  the  other  side  is  correct  all 
the  proces.^es  served  since  tho  Civil  Bill  Act,  14t^  15 
Vict  c  57.  have  been  wrong.  The  six  days  and  the 
fifteen  days  mentioned  in  s.  68  of  the  Act  are  always 
counted  with  reference  to  the  sessions  for  the  particu- 
lar town  where  the  process  is  to  be  heard.  In  the 
same  way  Form  13  in  the  schedule  to  the  Act,  Hule 
1 8  of  the  Chairmen  of  Counties,  Rule  1 1  of  the  Pro- 
bate Couit  District  Registries,  the  17th  of  the  rules 
made  by  the  chairmen  under  the  recent  Landlord  and 
Tenant  Act,  ss.  20,  21,  30,  and  s.  31  of  the  Civil  Bill 
Act,  all  go  to  show  that  the  sessions  at  the  different 
towns  are  dii^tinct  original  sessions  aud  not  mere  ad- 
journ mints. 

Jebb  replied. 

Jan»  2  i . — Lefrot,  C.J.,  stated  the  facts  of  the  case, 
and  proceeded — This  case  involves  the  consideration  of 
a  great  number  of  Acts  of  Parliament.  Several  cases 
were  referred  to,  but  the  fact  is,  that  as  to  quarter 
sessions  tho  law  in  England  is  different  from  that  in 
Ireland.  In  England  the  quaiter  sessions  are  regu- 
lated under  an  old  Act  of  Parliament  (36  Edw.  3.  c 
12),  which  enacts  that  tliere  shall  be  every  three 
months,  and  not  more,  a  session,  and  that  session  is, 
therefore,  called  a  quarter  session,  and  they  are  held 
at  places  where  they  have  been  held  from  time  imme- 
morial. But  in  Ireland  the  case  is  different.  Borli 
the  time  and  place  are  regulated  by  tbe  Privy  Council, 
pursuant  to  Acts  of  Parliament,  which  have  been  made 
from  time  to  time.  We  had  a  very  satisfactory  and 
a  very  full  statement  of  those  Acts,  and  of  the  several 
changes  made  in  the  law,  to  ns  in  the  very  sati^^factory 
and  very  clear  argument  on  the  subject  by  Mr.  Falki- 
ner.  The  result  is  this — this  is  the  summary  of  the 
matter,  and  I  do  not  mean  to  go  into  more  detail— that 
the  Lord  Lieutenant  is  authorised  to  make  divi.<ionsof 
the  counties,  and  districts  within  those  divisions;  but 
he  is  also  authorised  to  appoint  the  times  as  well  as 
the  places;  and  the  session  for  each  division  is  in 
truth  a  moiety  of  the  quarter  sessions  for  the  whole 
county.  In  Ireland  there  is  a  quarter  sessions  fur 
each  division  into  which  the  county  is  divided,  and, 
therefore,  although  this  in  fact  amounts  to  eight  quarter 
sessions,  it  is  but  a  quarter  sessions  for  each  divl.>ioQ, 
treating  each  division  as  a  county;  but  the  quarter 
sessions  for  that  divibion  is  the  quarter  sessions  in 
truth,  the  moiety  9f  the  quarter  sessions  of  the  county, 
and,  therefore,  perhaps  not  properly  called  a  quaiicr 
sesions.  Now  the  Act  of  Parliament  under  which 
this  information  was  promoted,  requires  that  all  ap- 
peals, either  from  a  conviction  or  a  dismissal,  shall  be 
to  the  next  quarter  sessions,  which  shall  take  place 
after  the  end  of  twenty  days  next  aftt^r  the  dismissal 
or  conviction.  The  next  session  after  twenty  days  in 
this  case  was  in  Belfast,  and  to  that  session  the  ap- 
peal should  have  been  brought  It  was  not  so  brought, 
but  to  a  later  session.  We  are,  therefore,  of  opinion 
that  the  chairman  Mas  right  in  refusing  to  entertain  it. 
and  we,  therefore,  shall  not  order  this  mandamus  to 
issue. 

O'Briln,  J. — I  am  also  of  opinion  that  this  condi- 
tional order  should  be  discharged.  The  order  made 
at  petty  sessions  dismissing  the  complaint,  bore  dafe 
the  12th  June.     There  was  a  session  at  Belfast  on  the 
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5th  of  Jnlj.  Thd  appeal  was  not  brought  nntil  Octo- 
ber. Mr.  M*Donogh  argned  that  it  coald  not  be  heard 
at  the  July  sessions  for  Belfast,  because  those  sessions 
were  only  the  adjoamment  of  the  sessions  held  at  An 
trim.  Well  now,  looking  at  the  Act  of  Parliament 
which  was  cited  by  Mr.  Falkiner  in  the  conrse  of  bis 
clear  argument,  the  statute  6  <&  7  Wm.  4,  it  is  impos- 
sible to  say  that  the  sessions  thereby  directed  to  be 
held  at  particular  towns  were  not  distinct  sessions, 
and  not  merely  adjournments.  'J  he  Act  of  Parliament 
would  have  been  differently  framed  if  they  were  to  be 
looked  upon  as  adjournments.  The  Act  mij;ht  have  j 
been  so  framed  as  to  give  the  chairman  the  power  of 
adjonming  the  sessions  to  such  town.  But  no  such 
thing  is  done,  and  the  words  of  the  several  sections 
shew  that  the  sessions  at  those  towns  are  distinct  ses- 
sions. Why  then  should  not  the  appeal  here  have  been 
heard  at  Belfast?  The  object  of  the  Act  was,  that 
the  appeal  shonld  be  heard  at  the  first  sessions  next 
after  twenty  days  after  the  decision  below.  The  ses- 
sions established  by  the  Irish  statute  conid  not  pro- 
perly be  called  quarter  sestions,  but  the  new  sessions 
thns  established  are  of  the  same  character  as  the  old 
qnarter  sessions,  and  they  are  distinct  sessions,  not  ad- 
journments, and  I  believe  there  is  no  doubt  in  point  of 
practice  that  these  sessions  are  dealt  with  as  distinct 
and  original,  and  that  no  one  considers  the  sessions  at 
Belfiist  as  a  mere  adjournment  of  those  at  Antrim. 
This  case  might  have  been  heard  at  Belfast,  and  there- 
fore Mr.  Otway  was  right.  Mr.  M*Donogh  said 
we  ought  to  put  the  case  in  a  course  of  solemn  inqniiy. 
Of  course  that  is  often  a  proper  course  to  take  in  a  case 
of  doubt ;  but  the  case  here  is  of  that  nature,  that  the 
moment  the  conditional  order  would  be  granted,  uo 
one  would  have  an  interest  in  disputing  it.  The  only 
persons  would  be  the  magistrates,  who  very  likely 
would  bot  care  about  it,  and  I  cannot  see  how  grant- 
ing the  order  would  lead  to  any  more  satisfactory  argu- 
ment than  that  which  we  have  had. 

Hates,  J. — I  agree  in  the  decision  of  the  court  It 
is  important  for  ns'  to  attend  to  two  out  of  the  many 
statates  which  have  been  cited;  and  those  two  are, 
first,  the  statute  24  &  25  Vict.,  c  91^  which  gives 
the  appeal,  and  secondly,  the  statute  14  &  15  Vict., 
c.  57,  the  Civil  Bill  Act.  Other  statutes  were  referred 
to,  and  for  a  very  lucid  exposition  of  them  we  are  in- 
debted to  Mr.  Falkiner.  The  statute  24  &  25  Vict, 
says,  **that  the  appeal  shall  be  to  the  justices  at  the 
next  general  qnarter  sessions  of  the  peace  which  shall 
be  holden  for  the  county,  shire,  division,  city,  town,  or 
place,  in  which  such  judgment  so  appealed  against 
shall  have  been  given  next  after  the  expiration  of 
twenty  days  from  the  giving  such  judgment."  Ac. 
Now,  as  1  have  said,  in  my  opinion  this  statute  would 
have  been  complied  with,  not  only  according  to  its 
words,  bnt  according  to  its  true  meaning,  by  the  ap- 
peal having  been  brought  to  the  Belfast  sessions.  By 
the  Civil  Bill  Act,  ss.  31  and  32,  power  was  given  to 
the  Lord  Lieutenant  to  divide  counties,  and  appoint 
sessions  towns  in  efich  county,  and  to  declare  by  au- 
thority that  sessions  shall  be  held  in  those  towns  not 
more  frequently  than  four  times  a  year.  According  to 
the  proclamation  we  learn  that  Belfast  was,  in  1854, 
divided  into  two  divisfons,  &c.  According  to  the  true 
reaiing  of  these  two  sections  of  the  Act,  every  session 


holden  pnrsnant  to  the  anthority  is  a  general  original 
sessions  of  the  peace,  and  not  merely  original  in  the 
firat  town  of  the  division,  and  adjourned  in  the  secondt 
They  are  then  original  sessions.  Then,  are  they  quar- 
ter sessions?  Yes,  and  not  only  in  name,  but  accord- 
ing to  the  true  intent  and  purpose  for  which  quarter 
sessions  were  instituted.  They  are  so  in  name,  be- 
cause they  are  held  four  times  in  the  year  in  each 
town,  and  they  come  up  to  the  true  meaning  of  the 
term,  because  the  reason  for  the  statute  of  Henry  V., 
by  which  they  were  instituted,  was,  that  the  whole 
public  might  know  at  all  times  when  the  courts  were 
to  be  holden,  and  that  it  was  not  to  be  left  to  the  jus- 
tices only  to  convene  general  sessions  when  they  chose, 
though  their  right  to  hold  them  oftener  than  at  the 
times  pointed  ont  was  not  interfered  with;  so  that  thus 
the  public  was  secnred  the  general  sessions,  and  at  the 
times  mentioned  in  the  statute  they  knew  they  might  ex- 
pect to  find  atribonal.  All  these  requisites  we  find  in  the 
qnarter  sessions  held  in  Belfast  It  was  held  by  sta « 
tntable  authority;  it  was  an  original  session;  it  was  a 
qnarter  session,  the  time  fixed  and  the  public  having 
warning  that  at  this  time  the  sessions  wonld  be  held 
to  which  all  might  come  for  justice;  and  it  is  in  this 
view  that  the  24  Vict,  is  sedulous  to  say  that  the  ap- 
peal is  to  be  at  the  next  general  sessions,  that  is,  the 
s<»sions  established  by  statutable  authority.  Accord- 
ingly, not  only  according  to  the  true  literal  meaning  of 
the  word  quarter  sessions,  but  according  to  the  true 
intent  and  meaning  of  the  Legislature,  all  these  are 
satisfied  by  the  sessions  held  at  Belfast,  and  to  them 
the  appeal  ought  to  have  been.  The  Legislature  rea- 
sonably concluding  that  there  should  be  no  unreasonable 
delay,  the  party  was  bound  to  go  to  the  next  sessions, 
and  he  not  having  done  that,  his  appeal  b  gone. 

Fitzgerald,  J.— I  have  before  me  a  copy  of  the 
proclamation  under  which  the  County  of  Antrim  was 
divided  into  the  present  divbions.  It  bears  date  the 
8th  of  July,  1854,  and  directs,  that  from  and  after 
the  then  October  sessions,  the  then  existing  divbion 
should  be  annulled,  *'and  that  in  lieu  thereof  the 
county  should  be  divided  into  the  two  divbions  follow- 
ing, for  the  administration  of  the  criminal  and  civil  bu- 
siness, and  doing  all  other  bnsiness  that  may  by  law 
be  done  at  the  general  quarter  sessions  of  the  peace, 
and  for  hearing  and  determining  civil  bills,  and  for  all 
other  purposes  whatsoever,  that  is  to  say,  one  of  said 
divisions  to  be  called  the  district  or  divbion  of  Belfast, 
and  shall  consist  of  the  baronies  of  Upper  Antrim, 
Upper  Belfast  and  Lower  Belfast,  Upper  Toome,  Up- 
per Massareene  and  Lower  Massareene,  and  the  town 
and  liberties  of  CariMckfergus;  and  that  the  towns  of 
Belfast,  Antrim,  and  Carrickfergus,  shall  be  the  towns 
for  holding  sessions  in  and  for  said  district  or  division, 
and  that  sessions  shall  be  held  there  respectively  as 
follows — that  is,  to  say,  four  general  sessions  of  the 
peace  in  each  and  every  year  in  the  said  town  of  Bel- 
fa.t,  and  four  general  sessions  of  the  peace  in  each  and 
every  year  in  said  town  of  Antrim,  and  two  general 
sessions  of  the  peace  in  each  and  every  year  in  the 
faid  to«rn  of  Carrickfergus.  And  the  other  of  said 
divisions  to  be  called  the  district  or  division  of  Bally- 
menp,  and  shall  consist  of  the  baronies  of  Cary,  Upper 
Dunlncc  and  Lower  Dunluce,  Upper  Glenarm  and  Ltjwer 
Glenarm,  Kilconway,  Lower  Antrim  and  Lower  Toome ; 
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and  that  the  towns  of  Ballymena  and  Ballymonev  shall 
be  the  towns  for  holding  sessions  in  and  for  the  said 
last-mentioned  district  or  division,  and  that  sessions 
shall  be  liolden  therein  respectively  as  follows,  that  is 
to  say,  four  general  sessions  of  the  peace  in  each  and 
every  year  in  the  said  town  of  Ballymena,  and  two 
general  sessions,  of  the  peace  in  each  and  every  year  in 
the  said  town  of  Ballymoney."  On  the  2nd  A  ng.,  1 85  6, 
another  proclamation  was  issued  directing  that  henceforth 
the  town  of  Garrickfergns  shall  be  discontinned  aa  a 
sessions  town  for  the  said  County  of  Antrim.  We 
were  told  that  Antrim  was  the  division,  and  that  the 
sessions  at  Belfast  were  a  mere  adjournment.  It  now 
tarns  out  that  Belfast  is  the  first  town,  and  that  the 
division  is  the  division,  BOt  of  Antrim,  but  of  Belfast. 
I  need  only  say  that  I  am  of  opinion  that  the  quarter 
sessions  held  at  Belfast  in  this  case  were  the  next  ses- 
sions after  twenty  days  after  the  judgment,  within  the 
meaning  of  the  statute;  and  they  are  thus  brought 
exactly  within  the  words  of  the  section  speaking  of 
the  sessions  for  the  place  at  which  the  judgment  ap- 
pealed from  was  pronounced. 

Etde  discharged. 


Court  of  €xcf)t(iutr. 

[Reported  by  H.  J.  Wrizon,  Esq.,  Barrteter^iULaw.] 

[Michaelmas  Term.] 

BOTD  V.  FiTT. 

Agent  abandoning  his  office — indirect  injury  caused 
thereby  to  other  branches  of  business  in  which  the 
principal  was  engaged — Damages  given  therefor^ 
whether  too  remote. 

In  an  action  by  a  principal  against  his  agent  in  a 
particular  branch  for  abandoning  his  agency^  the 
jury  having  given  damages  for  losses  sustained  by 
the  principal  in  collateral  branches  of  his  business, 
by  reason  of  the  injury  done  to  his  credit  by  the  de- 
fendants abandonment  of  his  agency,  the  coufi  re- 
fused  to  interfere  with  the  verdict,  or  to  consider  the 
damage  too  remote. 

In  this  case  the  defendant  obtained,  on  the  7th  Nov. 
a  conditional  order  for  a  new  trial,  on  the  ground  of 
misdirection,  and  reception  of  illegal  evidence,  or  to 
have  the  damages  reduced  from  &'600  to  £110. 
Cause  was  now  shown  against  the  conditional  order. 
The  action  was  tried  by  Pigot,  C.B.,  at  the  sittings 
after  Hilary  Term  last.  The  plaintiflfs  were  provision 
agents  and  cattle  salesmen  in  Dublin.  The  defendant 
had  been  their  agent  in  Glasgow,  and  the  action  was 
or  breach  of  a  written  agreement  regulating  the  terms 
of  the  agency,  dated  the  13th  December,  1861,  which 
was  to  have  been  in  force  for  nine  months,  and  then 
determinable  upon  giving  three  months^  notice.  The 
commission  was  guaranteed  to  amount  to  £250  a 
year,  and  the  agreement  contained  a  stipulation  that 
the  defendant  should  procure  the  sum  of  £600,  or 
obtaii)  a  cash  credit  to  that  extent  of  a  Glasgow  bank, 
and  should  open  a  bank  account  in  his  own  name  with 
tills  capital,  to  be  used  in  honouring  the  cash  orders 
of  the  plaintiffs,  the  plaintiffs  undertaking  not  to  pass 


any  cash  order  on  the  defendant,  without  the  defen- 
dant's having  the  full  amount  o  f  such  orders  "  in  his 
handif^^^  either  in  cash  or  goods,  previous  to  bie  being 
required  to  pay  same.     The  defendant  commenced 
business  in  Glasgow  as  agent  to  the  plaintiffs  on  the 
25  th  January,  1862.     On  that  day,  goods  reached 
him  to  the  amount  of  £267  4s.  5d.     On  the  28tb, 
he  received  £50  in  cash,  but  on  the  same  day  an  or- 
der was  presented  to  him  for  £400,  payable  immedi- 
ately, which  he  honoured,  being  thereby  in  advance  to 
the    plaintiffs    to    the    amount    of   £82    15s.  7d. 
He  subsequently  received  on  the  same  day  goods  to 
the  value  of  Sho  4s.  6d.,  and  immediately  after,  a 
cash  order  for  £250,  which  he  also  honoured,  leaving 
himself,  on  the  evening  of  the  28th,  in  advance  to  the 
plaintiffs  to  the  amount  of  £262  1  Is.  2d.    It  appeared 
that  one  of  the  plaintiffs,  who  was  then  in  Glasgow, 
had  offered  to  procure  the  money  by  telegraph,  and 
that  the  defendant  volunteered  of  his  own  accord  to 
advance  it.     On  February  the  Ist,  the  defendant  re- 
ceived £350  in  cash,  and  goods,  which  had  arrived 
at  Greenock  per  the  Vanguard  steamer,  and  were  in- 
voiced to  him,  to  the  value  of  £302,  as  al;<o  cattle,  which 
were  invoiced  at  £370,  but  which  were  sold  afterwards 
for  £308.     But  those  goods  and  cattle  could  not  arrive 
in  Glasgow  before  half-past  eleven  or  a  quarter  before 
twelve  o'clock,  at  which  latter  hour  the  banks  closed 
(the  1st  of  February  being  on  a  Saturday).    The  de- 
fendant, at  the  same  time,  received  a  cash  order  for 
250/.,  payable  immediately.      Under  those  circnm- 
stances  he  became  alarmed,  and  abandoned  his  office, 
after  drawing  the  balance  remaining  in  his  favour  at 
the  bank.     He,  however,  returned  on  Monday,  the 
3rd,  and  remained  till  Wednesday,  the  5  th,  when  the 
contract  between  him  and  the  plaintiffs  was  finally  re- 
scinded.    In  the  meantime,  the  OTder  for  2:^0/.,  and 
another  order  for  the  same  amount,,  were  returned  dis- 
honoured.    Counsel  for  the  defendant  asked  for  a  di- 
rection that  the  plaintiffs  ought  onlj  to  recover  nomi' 
ual  damages,  grounded  on  the  defendant's  absentiDg 
himself  from  his  duty,  and  that  he  ivas  justified  in  not 
meeting  the  cash  order  on  February  the  1st,  iiiasmnch 
as  he  had  not  cash  or  goods  **  in  his  hands,^^  consider- 
ing his  former  advances,  sufficient  to  meet  that  order, 
as  the  goods  which  arrived  that  morning  at  Greenock 
could  not  be  considered  to  have  been  *^  in  his  bands,'' 
it  being  impossible  to  have  them  delivered  to  him  be- 
fore the  closing  of  the  bank.     A  direction  wa<  also 
asked,  to  the  effeet  that  the  items  of  special  damage 
were  too  remote,  the  plaintiffs  claiming  compensation, 
first,  for  the  suspension  of  the  Glasgow  business;  se- 
condly, for  the  loss  of  a  commission  agency  in  Dublin, 
in  consequence  of  the  injury  done  to  their  credit; 
thirdly,  for  injury  to  their  other  business  in  Dublin, 
arising  from  the  same  cause.    The  jury  estimated  the 
damages  complained   of  under  those  several  beads 
at  110/.,  70/.,  and  120/.,  respectively.     Other  objec- 
tions had  been  taken  at  the  trial,  but  were  not  relied 
on  in  this  argument. 

J.  T,  Bally  Q.C.,  now  appeared  for  the  plaintiffs, 
to  shew  cause  against  the  conditional  order.  The  fol- 
lowing cases  were  cited  by  him  against  the  objection  to 
the  damages,  on  the  ground  of  remotene8.<< : — HadUy  v. 
Baxendale  (9  Exchequer  R.,  34);  Smeed  v.  Ford  (5 
Jur.,  N.S.,  291);  Migby  y.  ffewiU  (5  Ex.,  240); 
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Crreenlandv.  Chaplin  (ibid.,  243);  Dunlop  v.  Hig- 
ffins{l  H.  of  L.  Ca.,  881).  IPigot,  C. A— Failure 
In  business  is  frequently  caused  by  the  default  of  par- 
lies with  whom  a  man  is  dealing,  and  one  failure  often 
causes  a  series  of  others.  Shall  those  parties  be  liable 
for  all  the  disastrous  consequences  of  their  default?] 

J,  E,  Walsh,  contra,  (with  him  Serjeant  Sullivan 
aud  G*Hagan^)  cited  the  followiug  cases  in  support  of 
the  objection  to  the  damages  on  the  ground  of  remote- 
ness:— Hadley  v.  Baxendale  (nbi  supra);  Wilson  v. 
Lancashire  and  Yorkshire  HaUway  Company  (9  0. 
B.,  N.  S.»  632);  Gee  v.  Same  (6.  H.  &  N.,  211); 
Hoey  V.  FeUon  (li  C.  B.,  N.  S.,  142);  Priestley  v. 
M^Clean  (2  Fo.  &  Fin.,  288);  Archer  v.  WiUis{2 
t.  <&  K.):  Story  on  Agency,  s.  220,  (cd.  1827). 

Serjeant  Stdlivan  on  the  same  side,  referred  to 
Knight  v.  Lynch  (5  Law  Times,  29 1 ),  and  contended 
that  the  anthorities  cited  tend  to  shew  that  it  is  for 
the  coort,  and  not  for  the  jnry,  to  decide  whether  the 
damages  compldned  of  are  the  natural  result  of  the 
wrong  done,  or  not  He  relied  strongly  on  Gee  v. 
The  Lancashire  and  Yorkshire  Railway  Company 
(nbi  snpra),  and  on  Story  on  Agency,  a.  220.  He 
gave  ap  the  objection  to  the  first  item  of  damages,  but 
distiognished  that  item  from  the  second  and  third, 
and  contended  that  the  indirect  damage  to  the  separate 
and  collateral  branches  of  business,  in  consequence  of 
the  injury  done  to  the  credit  of  the  plaintiffs  by  their 
agent  in  the  first  branch  of  business,  cannot  be  deemed 
to  have  been  contemplated  by  the  defendant.  [Pigot, 
CjB. — The  defendant  may,  in  one  sense,  be  con:$idered 
as  the  banker  of  the  plaintiffs,  and,  in  that  point  of 
Tiew,  the  case  of  RoUin  v.  Stuart  (14  C.  B.,  696)  is 
a  direct  aathority  to  shew  that  even  without  averring 
spedal  injury,  the  plaintiffs  might  recover  special  da- 
mages, if  the  defendant,  at  the  time  of  dishonouring 
the  cash  order,  had  sufficient  assets  to  meet  it.  Are 
the  jary  then  to  be  at  liberty  to  give  substantial  da- 
mages npon  mere  conjecture,  and  are  they  not  to  be 
at  liberty  to  estimate  npon  the  basis  of  facts  to  be 
proved  in  evidence?] 

i>.  C,  Heron,  Q.  (7.,  in  reply,  contended  that  the 
mere  description  of  the  plaintiffs  in  the  agreement  was 
express  notice  to  the  defondant  of  the  various  branches 
of  business  in  which  his  principals  were  engaged.  He 
referred  to  Sedgwick  on  Damages,  p.  22,  and  submit- 
ted that,  the  defendant  being  the  banker  of  the  plain- 
tiffs, "  special ''  damage  was  not  the  gist  of  the  action, 
and  that  the  injuries  complained  of  ought  rather  to  be 
considered  as  '*  particular "  items  coming  under  the 
head  of  general  injury. 

Cur.  adv.  vuU. 

Jan,  31,  1863 — The  judgment  of  the  court  was 
delivered  by 

PiGOT,  C.B. — ^The  defendant  has  contended  that  the 
plaintiffs  ought  only  to  recover  nominal  damages  on 
the  ground  that  the  goods,  which  arrived  at  Greenock 
on  the  1st  oi  February,  1862,  could  not  be  considered 
as  being  in  *'  his  (the  defendant's)  hands,"  so  as  to 
oblige  him  to  meet  the  cash  order  for  250/.,  which  he 
received  on  that  day,  and  that,  therefore,  his  sole  de- 
fault consisted  in  his  absenting  himself  from  his  post 
till  the  Monday  morning  following.  I  told  the  jury 
that  If  they  thought  the  goods  were  within  the  defen- 


dant's dominion  at  the  time  when  the  cash  order 
ought  to  have  been  honoured,  they  ought  to  find  that 
they  were  "  in  bis  hands  "  for  the  purposes  of  this  ac- 
tion, and  they  found  accordingly.  That  point  is, 
therefore,  closed.  Taking  it,  therefore,  as  settled  that 
the  defendant  was  in  default,  in  not  meeting  the  plain- 
tiffs' cash  order  on  the  1st  of  February,  the  case  of 
RolUn  V.  Stuart  is  a  direct  authority  for  the  plain- 
tiffs, entitling  them,  as  traders,  to  recover  substantial 
damages  for  the  dishonour  of  their  cash  order  at  a  time 
when  the  defendant  had  sufficient  assets  in  his  hands  to 
meet  it.  The  defendant  has  contended  that  the  seve- 
ral items  of  damage  were  too  remote.  His  objection 
to  the  first  item,  viz.,  the  injury  ariising  from  the  sus- 
pension of  the  Glasgow  business,  was  given  up  '.n  the 
argument  In  my  opinion,  that  objection  was  pro- 
perly given  np.  As  to  the  two  other  items,  vfz.,  the 
injury  to  the  Dublin  business,  and  the  loss  of  the  com- 
mission agency,  Hadley  v.  Baxendale  was  relied  on. 
According  to  that  case,  the  damage  must  be  such  as 
either  arises  naturally  in  the  ordinary  course  of  things, 
or  such  as  both  partijs  to  the  contract  might  reason- 
ably have  expected  to  result  from  a  breach  of  it. 
Smeed  v.  Ford  (E.  8c  E.,  602),  and  Gee  v.  The 
Lancashire  and  Yorkshire  Railway  Company  (6  H. 
&  N.,  211)  further  illustrate  this  principle.  I  left  the 
question  to  the  jury,  and  it  is  not  desirable  to  overrule 
their  verdict,  as  the  heads  of  damage  complained  of, 
if  they  do  not  come  under  the  first  branch  of  the  prin- 
ciple, may  well  be  brought  under  the  second. 

Rule  discharged^ 


Court  of  ^^Qbate. 

[Reported  by  W.  B.  Miller, Ewi.,LL.D ,  BarrUter.ai-LawJ 

Tern  AN  v  Ternan. — I3th  Jan.  1863. 

Practice — Photograph  of  unll. 

Where  a  wHl  lodged  in  the  Registry  was  impeached 
as  a  forgery,  the  court  refused  to  allow  the  party 
propounding  it  to  get  a  photograph  copy  of  the  tes- 
tator'*s  and  witnesses^  signatures  to  it,  without  an 
affidavit  explaining  the  circumstances,  but  on  con- 
sent made  an  order  that  a  copy  might  be  taken  of 
the  body  of  it. 

Dr,  Townsend,  for  the  plaintiff  moved  that  one  of 
the  regbtrars  be  ordered  to  attend  at  a  photographers 
with  the  original  will  of -James  Ternan,  the  deceased, 
in  order  that  a  photograph  might  be  taken  of  it.  The 
deceased,  who  died  in  Dec  I860,  was  supposed  to 
have  died  intestate,  and  administration  to  his  goods 
as  of  an  intestate  had  been  granted  to  his  widow;  but 
afterwards,  in  April,  1 862,  the  will  now  alleged  was 
sent  in  an  envelope  by  post  to  a  person  named  in  it 
as  an  executor.  Both  the  witnesses  were  then  dead. 
The  will  was  dated  in  Dec.  I860,  and  the  solicitor 
for  the  plaintiff  alleged  that  he  could  by  letters  and 
comparison  of  handwriting  prove  their  signatures; 
but  the  body  of  the  will  appeared  to  be  in  some  clerk's 
handwriting,  and  it  was  desired  to  have  copies  by 
photogi'aph  of  the  will  to  institute  inquu-ies  to  trace 
the  writer  of  it,  and  also  to  get  evidence  as  to  the 
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testator*8  handwriting.  The  testator  was  a  seafaring 
man,  and  the  object  was  to  save  the  expense  of  bring- 
ing np  nameroQS  persons  to  inspect  the  original.  The 
copies,  however  numerous,  must  be  identical,  with  no 
variation,  and  but  one  document  can  either  be  admit- 
ted to  proof  or  condemned — The  Queen  v.  The  United 
Kingdom  Telegraph  Company  (3  Fost.  &  F.  Cr.  C. 
73). 

Dr.  Bally  Q-C,  for  the  defendant. — We  impeach 
by  our  plea  this  document  as  a  forgeiy,  and  we  object 
to  the  motion  as  affording  a  facility  for  the  fabrication. 
A  photograph  picture  does  not  afford  so  accurate  a 
means  of  testing  handwriting  as  the  original. 

Boston  (with  Dr.  Balf)  mentioned  Davy  v.  Pern- 
herton  (1 1  C.  B.  N.  S..  628),  where  in  an  action  of 
libel  photograplis  had  been  allowed  to  be  taken  of  the 
document  containing  the  alleged  libel,  in  order  to  trace 
the  handwriting,  the  defendant  denying  that  he  was 
the  author  of  the  libel. 

Keatingb,  J. — In  this  case  there  is  no  affidavit  to 
ground  the  motion  to  explain  the  necessity  for  it,  and 
I  see  great  difficulty  in  making  such  an  order  unless 
on  consent.  Comparison  of  handwriting  is  admissible 
evidence;  and  what  is  to  prevent  a  fraudulent  person 
getting  a  dozen  of  letters  alleged  to  be  genuine,  and 
by  them  proving  the  signatures  to  the  will?  [Dr. 
Ball  having  consented  to  the  order  suggested  by  his 
lordship,  it  was  ordered  that  one  of  the  registrars 
should  attend  with  the  original  will  at  a  photographer's 
to  permit  copies  of  the  body  of  it  (but  not  the  attes- 
tation clause,  or  testator's  or  witnesses'  signatures)  to 
be  taken,  the  defendant  undertaking  to  give  a  copy  to 
the  plaintiff.] 


testator  happened  to  die  in  the  country,  and  whei-e  his 
capacity  was  disputed,  nis  lordship  then  directed  the 
case  to  be  tried  before  the  court  and  a  common  jury 
of  the  city  of  Dublin  at  the  next  sittings  for  Nisi  Prius. 


Adaus  v.  Quinn 20th  Feb.  1863. 

Practice — Sending  cases  to  Assizes, 

Where  the  assets  do  not  by  affidavit  or  otherwise  ap- 
pear to  be  small,  the  court  will  not  send  the  case  to 
the  assizes^  though  all  the  witesses  and  parties  reside 
in  the  country, 

Musgrave  moved  for  the  plaintiff,  that  the  case  shonld 
be  se  t  to  Belfast  for  trial.  The  plaintiff  had  alleged 
a  will;  the  pleas  were,  undue  execution,  want  of  ca- 
pacity, fraud,  and  undue  influence.  The  affidavit  of 
the  plaintiff  in  support  of  the  motion  relied  on  the 
fact  of  one  witness  being  old  and  rheumatic,  but  did 
not  state  the  age  or  the  ailment  more  minutely,  and 
of  the  other  intended  witnesses  being  doctors  and 
clergymen  near  Belfast.  The  assets  are  supposed  to 
be  about  £400— jBe?won  v.  Den^g  (3  Ir.  Jur.  3o0.) 

J,  A,  Phillips,  contra, — There  are  no  special  cir- 
cumstances alleged  here«  The  assets  are  supposed  by 
the  defendant  to  be  much  more  than  suggested  by  the 
plaintiff;  we  think  they  amonnt  to  at  least  £2,600. 

Kkatinge,  J. — If  it  was  clear  that  the  property 
was  small  I  would  be  disposed  to  send  this  case  to 
the  assizes,  as  Sir  C.  Oresswell  has  done  in  several 
similar  cases.  But  here  one  party  says  the  assets 
amonnt  to  £2,500,  and  the  affidavit  of  the  plaintiff 
does  not  state  the  amount.  The  general  rule  is  that 
these  ca:5t58  should  be  all  tried  by  myself;  and  if  I  were 
to  send  tbis  case  I  should  send  every  case  where  the 


Robinson  v.  Ince. 

Practice -^Duplicate  cUaiion, 

When  a  citation  which  had  been  served  abroad  was 
on  its  way  back  rendered  by  shipwreck  of  the  packet 
and  from  the  ejfect  of  salt  water  illegible;  but  the 
affidavit  of  service  was  forthcoming,  and  alsu  the 
precipe  for  the  citation,  the  court  ordered  a  duplicate 
to  issue  and  to  be  filed  instead  of  the  original  in  the 
office, 

Dr  Oibbon,  for  the  plaintiff,  moved  that  a  duplicate 
citation  might  be  issued  and  filed  instead  of  the  ori- 
ginal. It  appeared  from  affidavit  that,  pursuant  to 
an  order  of  the  judge,  a  citation  had  issued  on  the 
19th  of  July  last,  directed  to  Robert  Ince,  the  father 
and  sole  next  of  kin,  and  heir- at  law  of  the  deceased 
Thomas  Ince;  and  the  said  citation  was  transmitted 
with  a  copy  for  service  to  a  Mr.  Newman,  solicitor  at  Mel- 
bourne, Victoria,  to  be  served  on  said  Richard  Ince,  at 
Geolong,  Victoria,  in  Australia.  And  on  the  23rd  Ja- 
nuary last  the  affidavit  of  service  of  said  citation  was  re- 
ceived in  Dublin  by  a  Mr.  Johnson  (correspondent  of 
Newman)  in  a  letter,  dated  25th  Oct.  1 862,  and  had  said 
been,  with  the  original  citation  and  other  docunoents, 
transmitted  by  said  Newman  from  Australia  by  the 
mail  packet,  *'  Colombo,"  which  vessel  was,  however, 
wrecked  on  her  passage.  There  was  also  a  letter 
from  Newman  to  the  plaintiff's  solicitor,  advising  him 
of  the  papers  being  sent.  The  packet  containing  the 
documents  was  sent  by  Johnson  to  the  plaintiffs  soli- 
citor, who  opened  them.  The  affidavit  of  service  was 
found  damaged,  but  quite  legible;  but  the  original 
citation  being  on  parchment  was,  from  the  effects  of 
salt  water,  illegible  and  nearly  rotted  and  dissolved. 
The  precipe  for  the  citation  was  in  the  Registry,  and 
fixed  the  date  of  the  citation  as  the  19th  July;  and 
the  entry  also  appeared,  of  the  proper  officer,  in  his 
book,  of  the  issuing  of  the  citation.  No  other  citation 
had  issued  in  the  cause. 

Keatinqb,  J. — Under  the  circumstances  I  will  order 
a  duplicate  citation  to  issue  and  to  be  lodged  in  the 
office  instead  of  the  original,  which  is  illegible* 


Nugent  v,  Nugknt. 
Practice — Petition— Caveat-^Costs  of  proving  wUL 

In  certain  casts  where  the  facts  are  peculiar,  a  peti- 
tion is  the  proper  course  to  adopt  in  order  to  have 
a  caveat,  appearance,  and  plea  set  aside.  The  costs 
of  proving  a  will  in  common  form  are  always  paid 
ont  of  the  residue,  and  should  not  be  charged  on  a 
legatee, 

H.  DeviU,  for  the  plaintiff,  moved  the  prayer  of  the 
petition,  which  was  that  the  caveat,  appearance,  and 
plea  of  the  defendant  bo  set  aside,  with  costs,  aid  that 
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the  plaintiff  roi^ht  be  at  liberty  to  prove  in  common 
form  the  will  of  the  17th  of  March,  1862,  of  the  de- 
ceased. The  petition  stated  that  the  deceased  died 
on  the  17th  March,  186*2,  on  which  day  the  will  re- 
lied on  by  the  plaintiff  was  made  and  executed,  which 
gave  a  legacy  of  £100  to  the  defendant.  A  sum  of 
£91  was  paid  to  the  defendant  by  tiie  plaintiff,  the 
executor  iu  that  will,  on  tlie  30th  May,  1862,  the 
deductions  being  for  legacy  duty,  and  also  £4  for 
part  of  the  expenses  of  proving  the  will.  Afterwards 
the  defendant  lodged  a  caveat,  which  was  warned,  and 
an  appearance  was  filed  by  the  defendant  as  a  legatee 
under  the  will  of  the  deceased.  On  the  24  th  Dec. 
186*2,  the  declaration  was  filed  alleging  the  will  of 
the  17th  March,  1862,  to  which  the  defendant  pleaded 
andae  execution,  incapacity,  and  undue  influence;  and 
also  that  the  deceased  made  another  will,  dated  on  the 
25th  March,  1862,  which  revoked  the  forn^er.  [That 
was  eight  days  after  the  deceased  had  died.]  But  the 
plea  did  not  state  any  interest  of  the  defendant, 
Keatinge,  J.,  called  on  the  other  side. 
J.  ITamilion,  for  the  defendant We  do  not  ob- 
ject to  the  caveat  appearance  and  pica  being  set  aside, 
but  wc  do  object  to  the  costs  of  thi^  petition,  as  the 
plaintiff  should  have  come  in  by  motion  and  affidavit, 
aud  the  p  tition  was  quite  unnecessary  (Miller^s  Prob. 
Prac  62). 

Keatinge,  J. — That  is  the  correct  practice  in  ordi 
nary  cases;  but  this  is  an  exceptional  case,  where  I 
think  a  petition  was  the  proper  course.  If  a  motion 
only  had  been  made  the  defendant  would  perhaps  have 
applied  to  amend  the  appearance  by  giving  the  date 
of  the  later  will  relied  on.  The  plaintiff  must  give 
credit,  however,  for  the  deduction  of  £4  made  as  part 
of  the  costs  of  proving  the  will,  as  that  is  always 
borae  by  tho  residuary  legatee.  The  caveat,  appear- 
aoce  and  plea  must  be  set  aside,  with  costs,  and  the 
plaintiff  be  at  liberty  to  prove  in  common  form. 

Order  accordingly, 

NoTK— See  Inh§on  ▼.  Jeeves  (11  W.  R.  S50)  where  Sir  C. 
Cresswell  reiused  to  order  an  amendment  of  pleas  by  setting 
forth  how  the  defendants  derived  their  ioterest,  after  theplain- 
Uf  had  declared.  The  proper  objection  woald  be  to  the  ap- 
pearance, and  the  filing  the  declaration  was  a  waiver  of  the 
defect.  The  same,  perhaps,  might  have  been  said  in  the 
principal 


Eantretr  fSsHatta  Court 

CReported  by  R.  H.  V.  Archer,  Etq..  and  H.  Fawcett,  Eiq. 
Barrister,  at.  Law. 

[Before  Judge  Lonqfield.] 

In  the  matter  of  the  Estate  op  John  Rorke,  owner  ; 
EX  PARTE  Maria  Isabella  Lloyd,  petitioner. 

A  lease,  duly  registered,  postponed  to  two  mortgages 
prior  in  date  to  the  lease,  but  subsequently  regis- 
t€red,  the  mortgagor  and  lessor  being  the  same  per- 
son, and  the  lessee  having  employed  the  lessor  as 
his  solii-itor. 

J,  B.,  the  owner  of  the  estate,  who  was  also  a  solici- 
tor, executed  a  mortgage  on  the  20th  March,  i  856, 
to  M,  S.  to  secure  the  repayment  o/ £4,000,  ichich 


was  registered  on  the  3rd  April,  1 859.  «/.  R-  ex- 
ecuted another  mortgage  on  the  \st  of  February^ 
1859,  to  A,  B.  to  secure  £3,000,  and  this  mort- 
gage was  registered  on  the  23rd  March,  1859. 
And  on  the  1th  March,  1859i  •/•  ^.  executed  a 
lease  of  the  lands  to  P,  M,  for  thirty  years,  ait  a 
rent  of  £845,  P.  M,  paying  one  year*s  rent  in  ad- 
vance, and  a  fine  of  £  1500.  The  lease  was  regis- 
tered on  the  \&,h  of  March,  1859,  cmd  was  drawn 
and  registered  by  J,  /?.,  the  lessor^  for  which  P.  M. 
paid  the  cost''  out  of  pocket.  P.  if.  alleged  a  cus- 
tom for  the  landlord's  solicitor  to  prepare  the  te* 
nanVs  lease,  and  denied  that  he  retained  or  em- 
ployed J,  R.  as  his  solicitor.  Held,  that  J.  B.,  the 
lessor,  having  drawn  and  registered  the  lease,  was 
the  solicitor  Jar  P.  M.,  the  lessee;  and  therefore 
that  P.  M.  had  notice,  through  J.  R.,  his  solicitor, 
of  the  prior  unregistered  mortgages  executed  by  J. 
R.,  and  accordingly  that  he  was  not  entitled  to 
priority  over  the  mortgagees  by  reason  of  his  lease 
being  first  on  the  registry. 

This  case  came  before  the  court  on  the  motion  of 
Mary  Stein,  Margaret  Reid,  Teresa  Ennis,  and  Anthony 
Browne,  mortgagees,  who  sought  that  the  lands  of  Tjr- 
rellstown,  forming  part  of  the  lands  ordered  to  be  sold 
in  this  matter  might  be  set  np  for  sale  discharged  of  a 
certain  lease  dated  the  7th  day  of  March,  1859*  The 
motion  was  opposed  by  Patrick  Maher,  the  lessee  in 
the  said  lease.  It  appeared  that  by  a  certain  mort- 
gage dated  th^e  20th  of  March,  1856,  the  owner  in 
this  matter  granted  the  lands  of  Tyrellstown  (with 
others)  to  Mary  Stein,  Margaret  Reid,  and  Teresa 
Ennis,  to  secure  the  repayment  of  a  sum  ot  £4,000, 
with  interest  thereon,  at  the  rate  of  k5  per  cent,  per 
annum.  This  mortgage  was  registered  on  the  3rd 
of  April,  1 859*  By  one  other  mortgage,  dated  the 
1st  day  of  February,  1859,  the  owner  granted  the 
said  lands  of  Tyrrelistown  (with  others)  to  Anthony 
Brown,  to  secure  the  repayment  of  a  snm  of  £3,000, 
with  interest  thereon  at  the  rate  of  £5  per  cent  per 
annum.  This  mortgage  was  registered  on  the  23rd 
of  March,  1 859.  And  by  an  indenture  of  lease  dated 
the  7th  of  March,  1859,  the  owner,  John  Rorke,  de- 
mised the  lands  of  Tyrrelistown  to  Patrick  Maher  for 
a  term  of  thirty  years,  at  a  rent  of  £845  per  annum, 
the  lessee  at  the  same  time  paying  one  yearns  rent  in 
advance,  together  with  a  fine  of  £  1,500.  This  lease 
was  registered  on  the  )6th  of  March,  1K59.  It  ap- 
pears also  that  the  owner,  John  Rorke,  was  a  solici- 
tor; and  it  was  alleged  by  an  affidavit  filed  in  support 
of  the  motion  that  on  the  occasion  of  the  granting  of 
the  lease  of  the  7th  of  March,  1859,  John  Rorke 
acted  as  solicitor  for  the  lessee,  Patrick  Maher.  On 
the  other  hand  Maher,  in  his  affidavit,  alleged  that  he 
never  employed  John  Rorke,  as  his  solicitor  at  law  or 
in  equity,  or  as  his  professional  adviser;  but  that, 
acting  upon  what  he  nnderstood  to  be  the  custom  of 
tho  country,  he  allowed  his  landlord  to  prepai*e  the 
lease,  and  merely  paid  him  the  expense  out  of  pocket 
incurred  in  respect  of  tho  lease.  On  these  facts  the 
mortgagees  contended  that  their  mortgages,  were  in 
point  of  law  entitled  to  priority  over  Maher's  lease, 
notwithstanding  the  prior  registry  of  the  lease,  inas* 
much  as  the  lease  was  prepared  by  Rorke,  the  mort- 
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gagor,  and  accordingly  that  the  leasee  was  affected 
with  constructive  notice  of  the  mortgages  execoted 
hj  the  lessor  prior  to  the  lease. 

Mr.  Flanagan^  Q.(7.,  for  the  mortgagees,  contended, 
firstlj,  that  Maher  was  bound  by  constmctive  notice 
of  the  mortgages,  by  reason  of  employing  the  lessor 
as  his  solicitor,  he  being  in  fact  the  mortgagor  in  the 
deeds  of  the  20th  of  March.  1856,  and  the  Ist  of 
February,  1 869,  and  that  he  could  not  now  rely  on  the 
prior  registration  of  his  lease ;  and  secondly,  that  the 
court  was  bound  to  assume  that  Rorke  was  the  soli- 
citor for  the  lessee,  he  having  in  fact  prepared  the 
lease,  and  having  been  paid  the  expenses  incident 
thereto  by  Maher,  notwithstanding  the  allegation  in 
Maher's  affidavit  that  he  never  retained  Rorke  as  his 
solicitor,  In  support  of  these  views  he  relied  on  the 
following  cases: — Majoribanks  v.  Hovenden  (6  Ir. 
Eq.  R.  238);  Kennedy  v.  Greene  (3  Myl.&  K.  t)I>9); 
Atkins  v.  Delmege  (12  Ir.  Eq.  Rep.  1);  Twycross  v. 
Moore  (13  Jr.  Eq.  R.  240);  Tucker  v.  HenziU  (4  Ir. 
Ch.  R.  513);  Smith's  Landlord  and  Tenant,  162; 
1  Furlong's  Landlord  and  Tenant,  379' 

Serjeant  Sullivan  on  behalf  of  the  tenant,  Maher. — 
It  appears  from  the  affidavit  filed  in  support  of  the 
motion  that  the  mortgagees  entered  into  a  stipulation 
with  the  owner  that  they  would  not  register  their 
mortgage,  but  took  John  Rorke's  promise  that  he 
would  not  do  any  act  to  impair  their  secnrity.  This 
was  a  fraud  under  the  statute  of  Elizabeth —Perry- 
herrick  v.  Atwood  (2  DeG.  &  Jo.  21).  There  is  no 
evidence  that  the  lease  is  at  an  undervalue,  except 
that  a  fine  was  paid;  and  there  is  positive  evidence 
that  the  lands  are  set  at  the  full  value.  Rorke  did 
not  act  as  solicitor  for  Maher  in  the  transaction,  and 
Maher  only  paid  him  the  costs  out  of  pocket  for  pre- 
paring his  lease — Burke  v.  Smith  (9  Ir.  Eq.  R.  137)- 
Mr.  Korke  was  committing  a  fraud  in  suppressing  by 
agreement  a  deed  from  the  Registry,  and  is  not  to  be 
presumed  to  disclose  it — Ferry  v.  Hall  (2  De  G.,  F. 
&  Jo.,  38);  Espine  v.  Pemberton  (3  De  G.  &  Jo. 
547,  and  4th  Drury,  533);  Sugden's  Vendors  and 
Purchasers,  757,  and  vide  768);  Hewitt  v.  Loose- 
more  (9  Hare,  449>  The  doctrine  contended  for 
here  by  the  mortgagees  is  a  mistaken  view  of  the 
ground  on  which  notice  to  the  attorney  is  notice  to 
the  client — In  reBurmester  (9  Ir.  Ch.  41). 

Sir  Colman  G*Loghlen^  on  the  same  side. — A 
party  taking  under  a  subsequent  conveyance  can  only 
be  affected  with  notice  of  pre-existing  incumbrances, 
a  knowledge  ot  which  could  or  would  have  been  ac 
quired  if  he  had.  employed  an  independent  solicitor. 
He  cannot  be  fixed  with  notice  of  that  which  the  soli 
citor  had  in  his  own  mind  and  fraudulently  suppressed. 
The  later  decisions  overrule  the  previous  ones  as  to 
constructive  notice.  The  following  cases  v/ere  cited 
in  support  of  the  argument: — Kennedy  v.  Greene 
(supra);  Sheldon  v.  Cox  (Ambl.  624);  Traill  v. 
EUis  (16  Beav.  350);  Atterbury  v.  WaUis  (o  De  G. 
M.  &  G.  454);  Ware  v.  Egmont  {i  De  G.  hi.  &  G. 
474);  Ferry  v.  Hall  (2  De  G.  F.  &  Jo.  33);  Alajo- 
rihanks  v.  Hovenden  (supra) ;  Bernard  v.  Drought  (I 
Mol.  39). 

Mr.  Flanagan,  Q^C^  in  reply. — The  allegation  as 
to  the  agreement  not  to  register  only  applies  to  one  of 
rlic  mortgages*     If  the  English  and  Irish  casc6  differ, 


the  Conrt  ought  to  follow  the  Irish  cases.  The  case 
of  Majoribanks  v.  Hovenden  was  recognized  as  good 
law  in  the  case  of  In  re  Burmester  (supra).  There  were 
no  costs  paid  to  the  solicitor  in  the  case  of  Hewitt  v. 
Loosemore.  Robert  Loosemore  was  the  solicitor  and 
tenant,  and  prepared  the  deed  of  assiji^nment  at  bis 
own  cost  In  the  case  o^  Espiney,  Pemberton  \\it 
Irish  cases  were  not  cited;  and  there  was  no  evidence 
that  the  mortgagor  acted  as  solicitor  for  the  mortga- 
gee. 

Judge  Lonofield,  in  delivering  judgment,  said,— 
This  is  an  application  by  certain  creditors  to  sell  tbo 
estate,  discharged  of  a  certain  lease,  to  Patrick  Maher. 
The  creditors,  Mary  Stein  and  her  partners,  claim 
under  a  mortgage  made  to  them  by  the  owner,  John 
Rorke,  for  the  sum  of  £4,000.   Patrick  Maher  claims 
under  a  lease  made  by  the  owner  for  the  term  of  30 
years,  at  the  rent  of  £845.     For  this  lease  he  paid, 
between  advance  of  rent  and  a  fine,  the  sum  of  £2,345. 
The  mortgage  is  dated  the  20th  March,  1856,  and 
was  registered  on  the  drd  of  April,  1859.    The  lease 
is  dated  the  7th  of  March,  1 859,  and  was  registered 
on  the  I6tb  of  March,  1859.     If  this  case  were  one 
of  first  impression  unaffected  by  any  previous  decisions 
of  courts  of  eqnity,  my  judgment  would  be  very  brief, 
and  would  be  given  without  hesitation,  that  Patrick 
Maher  claiming  nnder  a  deed  which  was  earlier  6q 
the  registry  than  that  of  his  opponents,  has  an  Act  of 
Parliament  clearly  in  his  favor,  and  that  nothing  has 
occurred  to  make  it  inequitable  in  him  to  claim  and 
enjoy  the  advantage  given  to  him  by  the  Kegistrj 
Acts.     But  a  number  of  cases  have  been  cited  which 
have  settled  or  confused  the  law  npon  the  subject  and 
make  it  necessary  for  me  to  consider  some  further  facts 
in  the  case.    John  Rorke,  the  owner,  was  himself  an 
attorney.     He  drew  and  registered  the  lease  under 
which  Patrick  Maher  claims;  and  it  is  contended  that 
as  Maher  employed  no  other  attorney  in  the  transac- 
tion, Rorke  must  be  deemed  to  have  been  his  attorney 
in  the  transaction ;  and  that  therefore  Maher  must  be 
considered  as  affected  by  that  notice  or  knowledge 
which  Rorke  undoubtedly  had  of  his  own  prior  unre- 
gistered mortgages,  and  therefore  cannot  claim  the 
protection  of  the  Registry  Act,  which  was  intended 
only  to  protect  purchasers  agaimt  prior  secret  deeds 
of  which  they  had  no  notice.     Many  <cases  have  been 
cited  to  prove  or  disprove  the  diffeient  steps  in  this 
argument  which,  therefore,  I  must  notice  in  some  de- 
tail.    At  a  very  early  period  it  was  decided  on  the 
construction  of  the  Middlesex  Registry  Act  that  a 
party  who,  when  he  got  his  own  deed,  had  notice  of 
a  prior  unregistered  deed,  could  not  in  eqnity  avail 
himself  of  the  Registry  Act  to  obtain  priority  over 
that  deed.     Those  decisions  have  always  been  treated 
as  applicable  also  to  theTrish  Registry  Act.     It  is 
unfortunately  too  late  to  dispute  them,  and  this  dis- 
poses of  one  step  in  the  argument.     The  next  step  % 
that  notice  to  the  attorney  must  be  deemed  equiva- 
lent to  notice  to  his  client,  otherwise  many  obvioua 
equities  might  be  extinguished,  a"**  purchasers  would 
escape  being  fixed  personally  with  any  knowledge  of 
such  equities  b^  committing  the  condnct  of  the  tran* 
saction  altogether  to  their  attorneys.  The  good  policy 
and  the  justice  of  this  rnle  are  plain;  but  the  reason 
on  which  the  rule  is  founded  seems  to  me  to  require 


THE  IRISH  JURIST. 


55 


that  notice  to  the  agent  to  bind  his  principal  shoald 
be  such  notice  as  he  acquired  or  might  acquire  in  the 
coarse  of  that  transaction.   This  was  at  one  time  sap- 
posed  to  be  the  law,  bat  a  second  reason  was  found 
for  this  limitation,  viz.,  that  previouslj  acquired  notice 
might   have  passed  away  from  the  mind  of  the  attor- 
nej  before  the  particular  transaction  commenced,  which 
made  it  material     Then,  as  if  this  was  the  onlj  rea- 
son for  limiting  the  rale  to  notice  acquired  in  the 
coarse  of  the  transaction,  thb  limitation  was  qualified 
bj  an  exception  to  this  effect,  namely,  unless  the  re- 
cent origin  or  notice  of  the  prior  equity  or  other  spe- 
cial circamstances  show  conclusively  that  at  the  time 
of  the  second  transaction  the  attorney  must  have  had 
the  former  one  present  to  his  mind ;  and  then  the  ge- 
neral mle  affected  the  second  purchaser  with  notice  of 
all  unregistered  deeds  in  all  cases  whore  his  attorney 
was  himself  the  vendor  or  mortgagor,  and  in  most 
cases  where  the  same  attorney  acted  for  mortgagor 
and   mortgagee,  vendor  and  vendee.     This  rule  laid 
down  in  Sheldon  v.  Cox  (Ambl.  624)  made  it  unsafe 
for  any  person  to  purchase  or  take  a  mortgage  from 
his  oi»n  attorney.    It  would  not  occur  to  an  nnpro- 
fessional  man  to  employ  any  other  attorney  upon  such 
occasions.     Indeed,  he  could  hardly  give  a  reason 
for   doing  so  that  would  not  be   an  insult   to  his 
usual  confidential  agent.     Let  him  mince  the  mat- 
ter  as    he    likes,    his   reason  would  come  to  this, 
— ^  I  do  not  employ  you  on  this  occasion,  because 
the  state  of  the  law  is  this,  that  if  you  are  a  knave, 
the  law  would  give  me  no  protection  against  your 
prior  unregistered  dee^ls.''     The  reason  would  be  ab- 
surd as  well  as  insultiug;  for  if  the  client  thought  him 
Ukdv  to  be  a  knave,  he  ought  not  to  continue  to  em- 
ploy him  in  his  other  affairs.     Accordingly,  in  compli- 
ance with  a  mle,  which  has  no  reason  in  policy  or 
justice  to  support  it,  and  in  plain  contradiction  to  an 
Act  of  Parliament,  there  are  many  cases  in  which  ho- 
nest pnrchasers  have  been  deprived  of  what  they 
bought,  on  the  presumption  that  they  had  knowledge 
of  acts  which  they  could  not  by  any  possibility  have 
even  snq>ected.     These  are  generally  admitted  by  the 
court  to  be  hard  cases.      I  doubt  the  right  of  any 
court  of  jnstice  to  decide  so  as  to  make  a  hard  case 
against  a  person  who  has  the  clear  provision  of  an 
Act  of  Parliament  in  his  favor.     It  is  sometimes  said 
that  hard  cases  make  bad  law.     I  am  sure  that  the 
converse  of  this  proposition  it  much  more  obvious,  and 
that  bad  law  makes  hard  cases.     By  their  fruits  shall 
ye  know  them,  and  hard  cases  are  the  fruits  by  which 
yon  may  know  bad  rule»  of  law.     This  law  of  con- 
stmctive  notice  was  supposed  to  have  at  leist  the 
advantage  of  certainty,  as  there  was  very  little  conflict 
of  authorities  until  the  well-known  case  of  Kennedif  v. 
Greens  (3  Myl.  &  K.,  699).     In  this  case  an  attor- 
ney mortgaged  a.  property  which  he  had  acquired  by 
a  gross  fraud  practised  on  tho  plaintiff.     He  himself 
drew  the  mortgage  for  tho  defendant,  the  mortgagee; 
but  the  mortgagee  was  not  on  that  account  fixed  with 
notice  of  the  fraud  by  which  the  attorney  acquired  the 
property;  for  it  is  not  to  be  supposed  that  the  attor- 
ney wonld  have  informed  the  mortgagee  that  he  had 
been  guilty  of  snch  a  fraud.    This  introduced  a  new 
subject  of  inquiry  into  such  cases,  viz..  Did  the  attor- 
ney commnnicate  such  knowledge  to  his  client?    The 


materiality  of  this  inquiry  is  admitted  in  Hewitt  r. 
Looaemore  (9  Hare,  449)»  where  the  plaintiff  had  a 
prior  equitable  incumbrance  by  the  deposit  of  a  lease, 
and  the  defendant,  who  had  a  legal  mortgage,  had 
employed  the  mortgagor  as  his  solicitor  in  the  trans- 
action ;  but  this  was  held  not  to  affect  the  defendant 
with  the  consequences  of  notice,  because  the  plaintiff's 
evidence  shewed  that  the  knowledge  which  the  solici- 
tor possessed  was  not  communicated.  This  case 
decided,  as  in  Kennedy  v.  Greene,  that  the  communi- 
cations of  knowledge  to  the  client  by  the  solicitor  was 
a  material  circumstance;  but  unfortunately,  instead  of 
trying  that  question  as  one  depending  on  evidence  and 
probability,  it  made  it  depend  on  a  kind  of  estoppel, 
binding  the  client  without  evidence,  and  even  contraty 
to  evidence,  except  in  the  two  cases— Jtrst,  where,  as 
in  Kennedy  v.  Greene^  the  prior  equity  resulted  from 
an  antecedent  fraud  committed  by  the  solicitor;  or, 
secondly,  as  in  Hewitt  v.  Loosetnore,  where  the  evi- 
dence produced  by  the  party  relying  upon  the  previous 
equity,  shows  that  knowledge  of  it  was  not  communi- 
cated to  the  opposite  party.  This  view  of  the  law 
appears  to  have  been  adopted  by  the  present  Lord 
Chancellor  in  Tucker  v.  HenzilL  However,  the  law 
on  this  point  has  been  again  disturbed  by  the  case  of 
Espine  v.  Pemberton  (3  De  G.  i&  Jo.  547).  This  case 
contradicts  two  opinions  expressed  by  the  court  in 
Kennedy  v.  Greene,  Lord  Chelmsford  distinctly 
states:  that  the  notice  which  affects  the  principal 
through  a  solicitor,  does  not  depend  upon  whether  it  is 
communicated  to  him  or  not;  and  he  also  decided, 
that  although  the  mortgagor,  who  was  a  solicitor, 
drew  the  mortgage  deed,  and  the  mortgagee  employed 
no  other  solicitor,  this  did  not  constitute  the  mortga- 
gor the  solicitor  of  the  mortgagee  in  the  transaction. 
He  says,  **  I  think  there  ought  to  be  some  consent  on 
the  part  of  the  mortgagee  to  constitute  this  relation 
between  them; "  and  he  adds,  on  the  circumstance  of 
no  other  solicitor  having  been  employed  by  the  mort- 
gagee-—^' But  he  may  not  desire  to  have  any  solicitor, 
considering  himself  equal  to  his  own  protection."  Now 
this  supposition  is  exactly  the  case  made  and  sworn 
to  in  the  case  of  Kennedy  v.  Greene,  and  yet  it  did  not 
prevent  Lord  Brougham  from  deciding  that  the  mort- 
gagor was  the  solicitor  of  the  mortgagee.  If  we  com- 
pare Espine  v.  Pemberton  with  Hewitt  v.  Looaemore, 
we  perceive  that  although  the  judgments  were  in  fa- 
vour of  parties  similarly  circilmstanced,  they  rested 
upon  grounds  altogether  different.  I  have  hitherto 
referred  only  to  the  English  decisions,  which  are  not 
altogether  consbtent  with  each  other.  The  decisions 
on  the  Irish  statutes  are  more  uniform.  In  those 
cases,  Sheldon  v.  Cox  (Ambl.,  624,)  is  uniformly  re- 
cognized as  hiw.  In  that  case  Lord  Northingtou  de- 
cided that  a  mortgagee  with  a  re.gi>tercJ  mortgage,  in 
obtaining  which  he  employed  the  mortgagor  as  his 
solicitor,  was  thereby  affected  with  notice  of  a  prior 
unregistered  mortgage  executed  by  the  same  mortga- 
gor. Lord  Northington  deciding  that  notice  to  the 
solicitor  was  constructive  notice  to  the  principal,  says, 
that  a  party  would  avoid  notice  in  every  case  by  em- 
ploying an  agent  This  reason  seems  to  apply  only 
to  notice  in  the  same  transaction ;  but  the  decision 
was  fonnded  on  notice  not  obtained  by  the  solicitor  in 
that  transaction.  This  law  Is  fully  recognized  by  Lord 
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St  Leonards,  in  Majaribanks  v.  Hovenden  (6  Jr.  Eq. 
R.,  238),  where  he  says,  *'  It  is  quite  clear  that  if  a 
man  employed  a  solicitor  who  is  also  owner  of  the 
property,  he  is  as  much  bound  by  the  knowledge  of 
that  solicitor,  as  if  be  had  employed  one  who  had  no 
interest  whatever  in  it"  In  that  case  he  postponed 
a  registered  mortgage  to  a  prior  unregistered  deed, 
because  it  was  drawn  by  ths  mortgagor  himself, 
and  there  was  no  evidence  that  the  mortgagee  em- 
ployed any  other  solicitor  in  the  transaction.  But  the 
later  case  of  Tucker  v.  Uenzill  (4  Jr.  Chan.  R,  513), 
(decided  by  the  present  Lord  Chancellor)  is  stronger 
still,  and  no  distinction  favourable  to  the  tenant  can 
be  shewn  between  it  and  the  case  now  before  the 
conrt,  although  there  the  defeated  party  had  some  ad 
ditional  equities.  In  that  case  one  Martin  Tucker, 
being  entitled  to  the  estate  for  his  life,  with  remainder 
In  tail  to  his  eldest  son,  entered  into  a  family  arrange- 
ment with  William  Tucker,  then  supposed  to  be  his 
eldest  son,  and  by  a  deed  dated  the  1st  of  May,  1832, 
and  dniy  registered,  a  jointure  of  £100  a-year  was 
provided  for  Mra.  Tucker,  the  plaintiff,  who  was  the 
wife  of  Martin,  and  the  mother  of  William;  and  the 
estate,  subject  to  the  jointure,  was  settled  on  Martin 
for  life,  remainder  to  William  in  fee.  Martin  died 
shortly  afterwards.  William,  by  settlement  dated  the 
12th  March,  1833,  which  was  not  registered,  settled 
a  jointure  of  £200  a  year  on  his  wife,  who,  after  her 
husband^s  death,  married  again,  and  was  the  de- 
fendant Mrs.  Henzill.  Shortly  after  W^illiam's  mar- 
riage, Thomas  Tucker,  a  younger  brother  of  William, 
and  a  son  also  of  the  plaintiff,  claimed  the  estate,  al- 
leging that  he  was  the  eldest  legitimate  son  of  Martin 
Tucker.  This  claim,  which,  if  proved,  would  have 
destroyed  both  jointnre.%  was  compromised.  Thomas 
got  a  portion  of  the  estate  free  from  incumbrances, 
and  conffrmed  the  title  of  William  to  the  rest  This 
was  effected  by  a  deed  dated  the  1 3th  of  February, 
1835,  which  was  duly  registered.  Mrs.  Tucker  re- 
leased her  jointnre  of  £100  a  year,  which  extended 
over  the  whole  property,  and  in  lien  thereof  William 
granted  her  a  rentcharge  of  the  same  amount  on  the 
portion  granted  to  him.  Mrs.  Tucker  employed  no 
solicitor,  and  of  course  took  no  part  in  the  negocia- 
tions,  bnt  she  executed  the  deed  at  the  request  oi  her 
two  sons,  William  and  Thomas,  who  assured  her  that 
her  position  would  remain  just  as  it  had  been.  This 
jointnre  was  postponed  to  Mrs.  Uenzili's  jointnre,  be- 
cause the  deed  was  drawn  by  a  fi.m  in  which  William 
Tucker,  who  was  a  solicitor,  was  a  partner;  and  she 
was  bound,  therefore,  by  the  knowledge  which  her  son 
possessed  of  the  jointure,  which,  by  the  unregistered 
deed,  he  had  previously  settled  on  his  wife.  It  is  ob- 
vious that  in  that  case  Mrs.  Tacker  had  some  strong 
circumstances  of  natural  equity  in  her  favour.  If 
Thomas  succeeded,  both  she  and  Mrs.  Henzill  wonld 
have  lost  their  jointures,  and  Mrs.  Uenzili's  husband 
wonld  have  lost  the  estate.  The  deed  of  compromise 
was  eqnally  for  the  benefit  of  them  all ;  Mrs.  Tacker 
gained  nothing,  and  got  no  increased  charge  on  the 
estate;  whereas  Mrs.  Uenzill  was  claiming  nndar  the 
deed,  and  against  it  She  was  claiming  the  benefit 
of  the  release,  and  yet  impeaching  the  annuity,  which 
was  the  only  consideration  given  for  that  release,  fiut 
the  only  material  point  for  the  court  now  to  consider. 


is,  whether  Mr.  Maher'^s  rights  in  this  case  are  stronger 
than  Mrs.  Tucker's  were  in  that  It  is  said  that  be  is 
a  tenant,  and  that  the  claims  of  tenants  are  entitled 
to  peculiarly  favourable  consideration  from  this  court; 
but  it  is  rightly  answered  that  this  favour  is  to  be 
shown  only  to  ordinary  tenants  at  rack-rent.  The 
creditor  who  leaves  his  debtor  in  possession  and  ma- 
nagement of  the  estate  is  supposed  to  entrust  him  with 
the  power  of  making  ordinary  leases.  But  this  rale 
was  never  extended  to  the  case  of  a  tenant  who  paid 
a  fine  for  his  lease,  and  in  this  case  Mr.  Maher,  hav- 
ing paid  between  ig2,000  and  £3,000,  must  be  looked 
upon  as  an  ordinary  purchaser,  bound  to  look  to  his 
vendor's  title.  It  is  next  contended  that  Rorke  is  not 
to  be  considered  as  Mr.  Maher's  attorney,  because  it 
is  the  custom  for  the  landlord's  attorney  to  draw  the 
lease.  Admitting  snch  to  be  the  custom,  I  do  not 
see  how  it  is  material.  In  the  first  place  Rorke  not 
only  drew  the  lease,  bat  he  also  registered  it,  a  dalj 
certainly  belonging  to  the  tenant's  attorney,  in  the 
next  place  Mr.  Maher,  as  a  purchaser,  although  the 
lessor  drew  the  lease,  might  have  submitted  it  to  hit 
own  attorney  to  see  that  the  proper  clauses  and  cove- 
nants were  introduced  for  his  own  protection.  He 
trusted  Mr.  Rorke,  as  his  attorney,  to  do  this.  Com- 
pare the  case  in  this  respect  with  Tucker  v.  Heru^ 
In  that  case  undoubtedly  it  was  not  the  part  of  Mrs. 
Tucker's  solicitor  to  prepare  the  deed.  All  that  in 
any  case  could  have  been  expected  was,  that  her  at- 
torney should  peruse  the  deed,  and  approve  of  it,  « 
carrying  out  what  was  promised  to  her;  but  because 
she  had  not  an  attorney  to  do  this,  she  was  considered 
as  if  she  had  employed  the  attorney  who  prepared  the 
deed;  although  she  probably  had  nat  the  most  remote 
idea  that  she  had  employed  any  attorney  whatever  »a 
the  transaction.  Lord  Chelmsford  calls  the  notice 
with  which  a  party  is  affected  thronph  his  attorney, « 
imputed  notice:  it  is  a  happily  selected  epithet  m^ 
we  may  extend  its  application  in  such  cases  as  Majo- 
ribanks  v,  Hovenden  and  Tucker  v.  Henziil  by  saying, 
that  there  was  impnted  notice  through  an  imputed  at- 
torney, and  say  that  Mrs.  Tucker  was  fixed  with  im- 
puted notice  of  what  in  fact  she  did  not  ^^^^'^X 
means  of  an  imputed  attorney,  whom  in  fact  she  aw 
not  employ.  But  in  this  case  Mr.  Maher  did  employ 
and  pay  Mr.  Rorke.  On  the  whole,  therefore,  I  can- 
not distinguish  this  case  from  Tucker  v.  HenM,  which, 
although  a  hard  case,  is  recognized  as  an  authori^* 
and  is  certainly  not  contrary  to  any  distinct  consist- 
ent current  of  English  cases.  It  is  my  duty  to  foUow 
the  decisions  of  the  Court  of  Chancery,  althongn 
should  be  exceedingly  well  pleased  if  my  ^^^^^^^^i.^ 
reviewed  and  reversed  by  a  higher  tribunal,  ao^  * 
law  reduced  to  a  just  and  consistent  state,  by  deci  • 
ing  that  a  party  shall  only  be  affected  through  his  at- 
torney by  snch  knowledge  as  the  attorney*  v>^°  ^' 
sonable  diligence,  might  acquire  in  the  course  of  the  s» 
transaction  plus  such  knowledge  as  he  shall  be  pro^ 
to  have  actually  communicated  to  his  client.  I  ^\t^ 
therefore,  rule  to  sell  discharged  of  the  lease  to  f  j 
Maher,  with  liberty  for  him  to  apply  for  compensatio 
at  the  settling  of  the  schedule,  if  there  should  be  any 
funds  remaining  afterpayment  of  pri6r  "^^""^^"^-^ 
but  I  shall  give  no  costs  as  his  is  a  very  hard  ca 
and  I  think  that  justice  and  the  Registry  Act  9X^ 
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bis  hrouT.    His  land  ought  to  be  sold  last,  in  order 
that  he  might  know  the  state  of  the  funds. 


Court  of  J$an6ru))tc£|&Sn0olbeiu$. 

CHepottod  by  John  Lev«7,  Etq.,  BarrUUri4iLIaw "} 

[Befobe  Ltmch,  J.] 

Rk    Gustavus  Wilson,  ex  parte  the  PRoviNaAL 
Bank Feb.  1863. 

Reducing  proofs—Putting  a  stay  upon  a  portion  of 
the  dividend  to  which  certain  creditors  are  entitled. 

A  hank  are  creditors  vpon  a  hankrupVs  estate  for  a 
cfnmderabls  amount^  and  hold  the  acceptances  of 
the  hankrvpt  for  the  entire  debt^  which  entitles  them 
to  prove  for  the  full  amount,  Those  bills  were 
drawn  by  J,  P.  and  accepted  by  the  bankrupt,  who^ 
as  coUateral  security,  gave  J.  P.  a  mortgage  on  c«r- 
tain  leasehold  property,  J.  P.,  joined  by  the  bank- 
n^  assigned  this  mortgage  to  J.  O.,  who  discounted 
the  bdls  in  question  for  J.  P.,  who  subsequently  gets 
the  hills  discounted  by  the  Provincial  Bank.  J.  G. 
makes  the  mortgage  available  to  the  extetU  of  £3S7. 
Held,  that  this  sum  must  be  deducted  from  the  proof 
made  by  the  Bank;  or  thai  if  they  insist  on  their 
right  to  retain  the  entire  amount  of  their  proof 
then  that  they  should  allow  the  assignees  to  proceed 
in  their  name  against  J.  P.  on  foot  of  the  bills  in 
question. 

The  baakrnpty  Gnstavns  Wilson,  was  a  linen-draper 
ia  extensive  business  in  Dnblin,  and  having  business 
trusactions  with  the  house  of  John  Porter,  of  Belfast, 
be  accepted  bills  drawn  on  him  bj  Porter  to  the 
amoont  of  £1027;  and  as  collateral  secnrity  gave 
Porter  a  mortgage  on  certain  real  estate  then  in  his 
possession.  Porter  got  the  bills  discounted  bj  Mr. 
James  Gray,  of  the  firm  of  Gray  and  Sons,  of  Bel- 
fast, and  as  collateral  secarity  assigned  to  Gray,  joined 
bj  the  bankrupt,  the  mortgage  in  question.  Gray 
inbaeqnently  got  the  bills  discounted  in  the  Provincial 
Bank  in  Belfast,  and  in  the  meantime  he  presented  a 
petition  in  the  Landed  Estates  Court  on  foot  of  his 
mortgage,  and  a  sale  of  the  mortgaged  property  was 
had,  out  of  which  he  received  a  sum  of  £387*  And 
the  Bank  having  made  proof  for  the  entire  amount  of 
the  bills,  the  assignees  sought  to  have  it  reduced  by 
the  som  thus  reserved  by  Gray.  The  facts  folly  ap- 
pear in  the  veiy  clear  judgment  given  by  Judge  Ber- 
wkk. 

Keman,  Q-C,  was  for  the  Provincial  Bank;  He- 
ron^ Q.C.^  for  Mr.  Gray;  and  Lawless^  Q.C^  with 
Wilson^  for  the  assignees. 

JuDQE  Berwick. — This  case  comes  before  me  on 
an  application  of  the  assignees  to  reduce  the  proof 
made  by  the  Provincial  Bank  on  foot  of  three  several 
bills  of  exchange,  of  which  the  bankrupt  was  the  ac- 
ceptor,  amounting  altogether  to  £1,027  I83.  8d,  by 
a  sum  of  £387  58.  1  Id.  received  out  of  the  estate  of 
the  bankrupts  under  the  circumstances  which  appear 
in  ^he  evidence  laid  before  the  court.  The  facts  on 
which  the  application  is  sustained  are  to  be  found  in 
the  depositions  of  Mr.  Murray  and  Mr.  James  Gray, 


and  the  correspondence  between  the.^e  gentlemen  now 
on  the  files  of  the  court,  and  admitted  to  be  read  by 
the  consent  of  the  parties.  It  appears  that  the  bills 
of  exchange  in  question  were  drawn  by  one  John  Por- 
ter, and  accepted  by  Gnstavns  Wilson,  the  bankrupt, 
on  the  9th  November,  1859-  As  collateral  security 
for  the  bills,  Wilson  gave  to  Porter  a  mortgage  on  his 
real  estate.  The  bills  were  afterwards  discounted  for 
Porter's  accommodation  by  Mr.  James  Gray,  of  the 
firm  of  William  Gray  &  Son,  of  Belfast,  and  endorsed 
to  Gray,  and  Wilj^on  joined  Porter  in  an  assigment  of 
the  mortgage  to  Gray  for  his  security.  The  firm  of 
Gray  and  Son  had  an  account  with  the  branch  of  the 
Provincial  Bank  in  Belfast,  and  on  the  23rd  Febrnary, 
1860,  Mr.  Murray,  the  manager  of  the  Provincial 
Bank  in  Dublin,  discounted  at  the  request,  and  for 
the  accommodation  of  Gray,  the  three  bills  in  ques- 
tion, and  the  proceeds  were  placed  to  the  credit  of 
Gray  and  Co.  in  Belfast.  The  mortgage  secnrity  was 
not,  however,  assigned  to  the  bank,  but  remained 
vested  by  Mr.  James  Gray.  The  bills  were  discounted 
by  the  bank  on  the  security  of  Mr.  James  Gray  ex- 
clusively, six  being  of  a  class  not  usnally  discounted 
by  the  bank.  None  of  them  were  paid  when  they 
arrived  at  maturity,  and  they  still  remain  in  the  hands 
of  the  bank  nnliquidated.  Due  notice  of  their  disho- 
hour  was  given  to  all  the  parties,  but  the  bank  have 
since  taken  no  step  to  enforce  their  payment,  continu- 
ing to  charge  interest  thereon  in  the  meantime.  That 
the  bank  has  continued  to  hold  the  bills  solely  at  the 
request,  and  for  the  accommodation  of  Gray,  is  abun- 
dantly proved  by  the  correspondence  in  this  case.  The 
letter  of  Gray  of  14th  Nov.  1860,  to  Mr.  Murray,  di- 
rectly  requests  him  '^0  hold  over  the  bills,  as  the  trans- 
action cannot  be  closed  till  the  property  which  secured 
the  debt  be  sold  in  the  Incumbered  Estates  Court;" 
and  Mr.  Murray's  reply  of  the  same  date  shews  that 
he  looked  on  Gray  as  the  only  person  interested,  for 
in  it  he  says,  ''  There  is  no  hope  of  payment  from  the 
other  parties.''  Every  successive  letter  demonstrates 
more  fully  that  the  bank  was  acting  under  the  sugges- 
tion, and  consulting  the  interests  of  Gray,  conceiving 
that  they  were  sufficiently  secured  by  him  to  bo  freed 
from  all  risk  of  loss.  On  1st  February,  1862,  Gray 
writes  to  Murray,  •'  The  property  is  sold,  and  I  have 
reason  to  believe  will  soon  be  available;  if  you  will 
exercise  a  little  further  patience  it  may  be  to  my  ad- 
vantage, and  cannot  possibly  be  to  your  loss,  and 
should  you  desire  it  I  will  send  yon  the  clieck  of 
Messrs.  W.  Gray  and  Son,  to  hold  in  your  hand  as 
collateral  security  till  these  bills  have  been  taken  up." 
In  March,  1862,  Mr.  Murray  writes  to  Gray  to  say 
that  **  Wilson  has  been  made  a  bankrupt,"  advising 
him  *'  that  there  is  to  be  a  meeting  for  proof  of  debts 
on  the  1 1  th  instant,  and  that  he  should  really  take 
up  the  bills,  and  attend  to  his  own  interests  in  it." 
Gray  afterwards  writes  to  say  that  he  would  keep  the 
bank  quit  safe,  and  indemnify  them  from  all  loss  in 
the  matter,  and  begs  of  Mnrray  "  to  prove  the  debt  in 
the  Bankruptcy  Court  on  the  bills  at  his  expense," 
and  again  urges  him  to  do  so  **  in  consequence  of  in- 
formation and  advice  that  had  reached  him,  and  that 
he  will  indemnify  him  against  any  expense  incurred, 
as  well  as  all  loss;"  and  in  his  deposition  Mr.  Gray 
admits  that  **  it  was  at  his  request  Mr.  Murray  agreed 
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to  hold  over  the  bills,  he  informing  him  that  the 
amount  was  secnred  by  a  mortgage;  that  Marray 
asked  him  to  prove  himself,  but  that  he  directed  Mur- 
ray to  prove  at  his  (Qray^s)  expense^  and  that  Mnr- 
ray^B  proof  was  for  his  benefit;  that  Murray  gave  him 
time  till  he  was  able  to  get  whatever  money  was 
available  out  of  the  Landed  Estates  Court,  and  that 
he  was  liable  to  Murray  both  at  Law  and  in  equity." 
Under  these  circumstances  proof  was  made  by  Mr. 
Murray  on  18th  March,  1862,  for  the  full  amount  of 
the  bills,  Je  1,027  18s.  8d.,  and  in  July,  1862,  Gray 
received  from  the  Landed  Estates  Court  the  sum  of 
£387  6s.  lid.  on  foot  of  the  mortgage  security  so 
vested  in  him  specifically,  to  secure  the  payment  of 
these  very  bills,  and  which  he  then  held  as  trustee 
for  the  bank,  and  the  question  I  have  to  decide  is, 
whether  I  should  permit  the  proof  made  by  the  bank 
to  stand  for  the  full  amount  of  the  bills,  so  as  to  ena- 
ble them  to  receive  a  dividend  on  the  whole,  while  it 
is  conceded  that  Gray  has  got  out  of  the  bankrupted 
estate  the  sum  of  £387  5s.  Ud.,  which  is  properly 
applicable  to  the  discharge  of  those  bills,  and  my  de- 
oision  mast  turn  on  this  question,  whether  the  proof 
made  by  the  bank  is  really  for  their  own  benefit,  or 
whether  it  is  iu  truth  and  in  fact  for  the  benefit  of 
Gray,  although  ostensibly  made  in  the  name  of  the 
bank,  and  I  can  have  no  doubt  that  the  proof  b  in 
reality  made  for  the  benefit,  and  by  the  sanction  and 
direction  of  Gray,  and  that  the  real  o' ject  of  Mr. 
Gray  is  by  the  use  of  the  name  of  the  bank  to  gain 
an  advantage  over  the  other  creditors  of  the  bank- 
rupt which  will  enable  him  to  receive  a  dividend  on 
the  whole  amount  of  the  debt,  without  giving  credit 
for  the  sum  which  he  has  received  thereout,  and  thus 
to  obtain  indirectly  that  advantage  which  the  law  will 
not  permit  him  indirectly  to  have.  Abstractedly,  it 
may  be  Mr  for  every  creditor  of  a  bankrupt  to  make 
ase  of  all  the  means  afforded  to  him  to  recover  out  of 
the  estate  of  the  bankrapt  to  the  full  extent  of  his 
demand,  yet  the  leading  principle  in  bankruptcy  which 
I  am  bound  to  sustain,  is  that  there  should  be  perJtdL 
equality  among  all  the  credUars  in  the  distribution  of 
the  assets  of  the  bankrupt^  and  were  I  to  allow  the 
parties  to  succeed  in  the  course  they  have  taken,  I 
should  virtually  permit  this  principle  to  be  defeated. 
The  only  difficulty  which  suggests  a  doubt  as  to  the 
propriety  of  my  at  once  directing  that  the  proof  of 
the  bank  should  be  reduced  by  the  sum  received  by 
Gray,  is  that  the  bank  are  at  present  the  holders  of 
the  bills  in  question,  and  the  whole  amount  is  still 
due  to  them  on  foot  thereof,  and  it  is  my  duty  to 
make  no  order  which  can  really  prejudice  their  rights, 
and  though  the  bank  are  practically  secured  by  Gray, 
whose  solvency  Mr.  Murray  states  to  be  undoubted, 
yet  till  they  actually  receive  payment  from  Gray,  it 
might  be  said  that  I  ought  not  to  interfere  with  the 
proof,  which,  as  dona  ./^  holders  of  unpaid  bills,  they 
were  entitled  to  make.  Two  courses,  however,  are 
open,  either  of  which  would,  if  adopted,  hinder  Mr. 
Gray  from  deriving  any  undue  advantage  by  his  pro- 
ceedings, and  still  secure  the  bank  from  any,  even  the- 
oretical injury.  The  first  is  that  which  was  adopted 
by  the  court  in  the  case  of  Ex  parte  Anon,  in  the 
Matter  of  Barham  (1  M.  P.  &  De  Gex,  179).  in 
which  the  very  same  question  arose  which  is  now  be- 


fore me,  and  that  is,  to  allow  the  proof  of  the  bank  to 
stand  for  the  whole  amount,  but  to  reserve  the  pay- 
ment of  the  dividend  till  further  orders,  and  thus  en- 
able the'  bank  to  take  such  proceedings  as  they  may 
be  advised  against  Mr.  Gray.  I  am  inclined  to  think, 
however,  that  this  might  be  attended  with  inconve- 
nience, inasmuch  as  I  am  informed  by  the  official  as- 
signee that  he  only  awaits  the  result  of  this  motion  to 
wind  up  the  estate,  and  make  a  final  dividend.  The 
remaining  alternative  is  to  give  the  bank  the  option  of 
at  once  allowing  their  proof  to  be  reduced  by  this  sum 
of  £387  58.  lid.,  and  be  satisfied  to  take  the  divi- 
dend on  the  balance,  and  thus  allow  the  estate  to  be 
closed,  or,  if  they  insist  upon  their  right,  to  retain  their 
proof  for  the  whole  sum,  requiring  of  them  to  allow 
the  assignees  to  proceed  in  their  name  against  Mr. 
Gray  on  foot  of  these  securities,  and  thus  enable  the 
court  to  have  substantial  justice  done  ,to  all  parties. 
I  cannot  but  hope  that  a  public  body  like  the  Provin- 
cial Bank,  having  obtained  from  the  court  an  expres- 
sion of  opinion  of  what  is  just  towaixis  the  general 
body  of  the  creditors  of  the  bankrupts,  will  not  fur- 
ther allow  their  name  to  be  nsed  for  an  object  which 
I  conceive  not  legitimate  in  a  matter  in  which  practi- 
tically  their  real  interests  are  not  involved.  This, 
however,  is  for  their  consideration;  I  have  only  to 
declare  that  I  will  shape  my  order  so  as  not  to  allow 
a  dividend  to  be  declared  in  their  favour,  or  that  of 
Mr.  Gray,  for  so  much  of  their  debt  as  b  practically 
liquidated  by  the  payment  of  the  sum  of  £387  58. 
lid.  I  think  the  case  of  Ex  parte  Sherrington  (1 
M.  D.  &  De  Gex)  is  substantially  in  favour  of  the  view 
which  I  have  thus  taken. 


CSourt  of  smmlralt]?. 

[Reported  by  Wllllun  G.  Ounimtj,  Eiq.,  Barriiter.«ULftw 

The  Mary  Stenhousk. 

Salvage — Appeal  to  deUgates^-^Mode  of  assessment — 
Costs. 

In  this  case,  where  the  property  saved  was  admittedly 
worth  115,000^,  the  court  awarded  the  sum  on 
5,750/.,  "  one-twentieth^'*^  or  **Jiue  per  cent,^^  ^poy 
both  ship  and  cargo  to  the  salvors^  together  with  Vieir 
costs  ofsutt. 

Upon  an  appeal  to  the  Court  of  Delegates,  the  salvage 
awarded  by  the  Court  of  Admiralty  was  re- 
duced from  6,7 SOL  to  a  sum  of  3,000,  each  party 
to  bear  their  own  costs  of  the  appeal 

Infixing  a  proportion  of  the  value  for  salvage  r«- 
ward,  the  Court  of  Admiralty  is  in  the  habit  of 
giving  a  smaller  proportion  where  the  property  is 
large,  and  a  higher  proportion  where  the  value  is 
small,  and  for  die  obvious  reason,  that  where  the 
property  is  of  small  value,  a  small  proportion  would 
not  hold  out  a  sufficient  encouragement^  whereas,  in 
cases  of  considerable  value,  a  small  proportion 
would  afford  no  adequate  remuneration. 

This  was  a  cause  of  salvage  promoted  by  the  Londoa 
and  Limerick  Steam  Ship  Company  (Limited;,the  regis- 
tered owners  of  the  screw  steamer,  the  European,  of 
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Limerick,  300  tons  register,  and  98  nominal  horse- 
power, Josiah  Cave,  master,  against  the  iron  ship. 
Miry  Stenhouse,  of  Liverpool,  1,243  tons  register, 
Hcnrj  Finltj,  master,  the  property  of  Messrs.  Ed- 
wards &  Co.,  of  liverpool,  to  recover  eompensation, 
eMimated  at  8,000/.,  for  salvage  services  alleged  to 
have  been  rendered  by  the  steamer  to  the  impngnant 
ressel  upon  the  Sonth  Coast  of  Ireland  in  the  month 
of  Jauimry,  1862.  The  steamer  and  her  cargo  were 
BUted  to  be  worth  1 1,000:  she  had  a  crew  of  nine- 
teen hands,  together  with  fourteen  passengers,  on 
board,  and  was  on  one  of  her  ordinary  voyages  from 
Limerick  to  Liverpool  at  the  time  of  the  oocnrrence. 
The  impngnant  ship  and  cargo  were  admittedly 
worth  1 15,000/,  and  she  had  a  crew  of  thirty  hands  on 
board,  and  was  on  a  voyage  from  Liverpool  to  Bom- 
bay. The  case  was,  by  consent,  heard  viva  voce,  and 
the  important  facts  appear  fally  in  the  judgment  of  the 

CODTt. 

Doctors  Oibbon,  Townsend,  and  Elrmgtaih  for  the 
promoventa,  cited  Ilie  Raikes  (1  Hag.,  246);  The 
Perth  (3  Hag.,  416);  The  EtvdL  Grove  (3  Hag., 
209);  The  Shannon  (11  Jar.,  1045);  The  Martin 
Luiher  (Swaby,  287);  The  George  Dean  (Swaby, 
290);  The  Spirit  of  the  Age  (Swaby,  209);  The 
Xorma  (1  Lnshington,  124);  The  Saint  Nicholas  (1 
Lash.,  29);  The  7ravetter(3  Hag.,  370);  The  Vrow 
Morgaretha  (4  C.  Rob.,  407);  The  Sovereign  (29 
LawJonr.,  113). 

Dwiors  Todd9,ndi  Chatterton,  Q,CL,  and  Mr,  Wal- 
Ur  Boydj  for  the  impngnant  ship,  cited  The  Salada 
(2  Hag.,  262),  and  The  Raikes,  and  The  EweU  Grove, 
T^ed  on  by  the  promovents. 

Mardk  3« — Judge  Kellt  this  day  pronounced  jndg- 
msoL  He  said — ^The  Mary  Stenhonse,  whose  owners 
sjv  the  defendants  here,  is  an  iron  ship,  bnilt  at  Bel- 
fast, in  the  year  1854,  of  the  register  tonnage  of 
1,243  tons,  and  classed  A  1,  from  year  to  year.  She 
was  bonnd  from  Liverpool  to  Bombay  with  a  mixed 
cargo,  consigned  to  Edward  Bates  &  Co.,  of  Bombay, 
and  with  faer  master  and  crew  of  thirty  hands  had 
proceeded  in  the  prosecution  of  that  voyage  from 
Liverpool  on  the  20th  of  January  last,  1862,  with 
fair  weather,  and  the  wind  a  moderate  breeae  from 
&£.  The  voyage  so  favourably  oommencod  was, 
however,  so  b^et  with  storm  and  disaster  within  the 
three  next  follow  ing  days  as  to  call  for  the  salvage 
services,  the  subject-matter  of  this  suit,  As  her  own 
sea  log  18  the  best  narrator  of  the  events  of  those  days, 
the  conrt  will  read  them  as  there  entered,  from  the 
evening  of  the  22nd,  np  to  one  o'clock,  a.m.,  of  the 
mommg  of  the  23rd: — '<  Wednesday,  January  22. — 
A  strong  gale  came  on  at  eight  o'clock,  p.m^  with  a 
heavy  sea.  She  took  a  quantity  of  water  upon  deck. 
At4*30a.m.  a  sudden  shifk  of  wind  from  W.SW. 
came  in  heavy  squalls;  at  five  o'clock  the  wheel-chains 
broke;  at  noon  a  fierce  gale;  stowed  the  close- reefed 
miEen-tops«l;  ship  labouring  heavily,  and  taking  a 
qoantity  of  water;  pumps  attended  to."  •'  Thursday, 
January  23,  p.nL— Blowing  a  perfect  hurricane;  at 
two  the  lower  foretopsatl  blew  away,  and  the  foresail 
blowiag  ont  of  the  gaskets,  the  crew  sent  np  to  make 
U  fast  Whilst  in  the  act  of  doing  so  the  cap  of  the 
ftTeinast-head  broke,  carrying  away  the  foretopmast 
and  topgaliantmast,  and  broke  the  foreyard  in  three 


pieces.  Mr.  Cross,  the  second  mate,  was  struck  by 
some  of  the  spars  that  fell  on  the  deck  and  was  kiliecU 
six  of  the  other  men  were  so  injured  that  they  could  not 
work;  cot  away  all  the  wreck  on  account  of  the  ship 
rolling  so  fearfully,  and  took  a  quantity  of  water  upon 
deck;  when  the  foretopmast  came  down,  it  brought 
the  main  and  mizen  topgallantmast  with  it.  Not  be- 
ing able  to  attend  to  them  all,  it  burst  the  close-reefed 
maintopsail;  then  we  had  nothing  set  but  the  three 
storm  staysails;  ship  rolling,  gunnel  into  it,  and  mak- 
ing awful  bad  weather  of  it.  At  eight,  gale  moderat- 
ing, but  still  a  high  sea;  employed  clearing  away  the 
wreck;  midnight  moderate;  and  at  one  a. m.  (that  is 
the  rooming  of  the  23rd),  fine  and  clear,  with  a  heavy 
swell,  ship  rolling  heavily  and  taking  a  quantity  of 
water  on  dock ;  employed  at  the  wreck."  Now,  just 
eight  hours  after^  namely,  about  nine  o'clock  on  that 
morning  of  the  23rd  of  January,  she  was  sighted  by 
the  European,  S.S.  of  Limerick,  three  to  four  miles 
W.SW.  off  her  starboard  quarter,  the  European  being 
then  on  her  voyage  from  Limenck  to  Liverpool,  about 
eight  miles  southward  of  Mine  Head,  with  the  wind 
blowing  a  strong  gale,  S.SE.  The  master  of  the  £u« 
ropean  immediately  taking  in  sail  and  putting  his  helm 
hard  a- port,  made  for  the  Mary  Stenhonse,  and  com^ 
iog  up  with  her  in  about  half  an  hour,  her  ensign 
being  then  hoisted  in  her  mizen- rigging,  found  her, 
as  deposed  by  him,  in  a  very  disabled  state,  nothing 
forward  but  her  foremost  jibboom  and  bowsprit,  with 
nothing  whatever  attached.  She  had  lost  her  foretop- 
mast, foreyard,  main  and  miaen  topgallantmasts,  the 
latter  swinging  about  from  the  top,  and  still  held  on 
by  the  rigging;  the  wreck  of  the  foreyard  hanging 
from  the  slings,  with  part  of  the  foresail  attached ;  the 
jibs  hanging  down  into  the  water  from  the  jibbooms, 
and  the  ends  of  the  sails  knocking  and  blowing  about 
Hailing  the  Mary  Stenhouse,  and  asking  '*  Did  she 
want  assistance,"  the  master  of  that  vessel  at  once 
replied  "  YeSi"  and  preparations  to  render  it  being 
immediately  made,  two  hawsers  were,  within  half  an 
hour,  streamed  by  means  of  buoys  to  the  Mary  Sten^ 
house,  and  made  fast,  she  drifting  at  the  time;  and 
the  European  commenced  about  eleven  o'clock  to  tow 
her  to  Cork  harbour,  to  which  place  she  herself  had 
been  steering  that  morning,  after  the  wind  had  «ome 
round  eastward,  in  order  to  refit  after  her  mischances. 
The  evidence  as  to  the  exact  distance  from  Mine 
Head,  at  which  the  towing  commenced,  and  the  exact 
hour  of  it  beginnfng  there,  and  its  termination  in  the 
harbour  or  Cork,  presents  some  trifling  and  not  m.ate^ 
rial  discrepancies;  and,  upon  the  whole,  it  may  safely 
be  assumed  that  the  vessels  were  about  twelve  miles 
from  that  headland  when  the  towing,  which  begun 
about  eleven  a.m.,  ended  at  five  o'clock  in  the  after- 
noon of  the  same  day.  Many  particulars  having  jre* 
ference  in  a  greater  or  less  degree  to  the  labour  of 
that  voyage,  requwe  to  be  noted.  It  Is  deposed  that 
the  Mary  Stenhonse  made  at  times,  that  morning,  six 
or  seven  points  leeway,  and  that  when  in  her  course 
to  Cork,  the  wind  being  then  favorable  to  her,  she 
made  from  three  to  four  points  leeway.  The  weather, 
inclined  to  be  thick  and  rainy,  increased  as  day  wore 
on.  According  to  the  evidence  of  Gonster,  one  of  the 
crew  of  the  Mary  Stenhonse,  it  became  so  thick,  and 
rained  so  heavily,  that  he  was  obliged  to  be  relieved 
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from  the  wheel  for  ten  minntes  to  get  on  his  oilskins; 
and  that  it  was  so  thick  be  conld  see  no  land  all  that 
daj  until  they  were  off  Poor  Head.  The  evidence  of 
the  master  of  the  Enropean  is,  that  the  land  was  per- 
fectly oat  of  sight  all  that  morning,  except  for  the 
single  tninate  in  which  he  caagbt  a  glimpse  of  Bally- 
cotton.  The  qnestion,  however,  is  put  heyond  doubt 
by  the  concurring  evidence  of  the  master  and  mate  of 
the  Mary  Stcnhonse,  ''  that  when  in  tow  the  weather 
became  so  thick  that  they  would  not  have  attempted 
of  themselves,  to  go  to  Cork."  The  master  of  the 
Osprey,  a  large  steamer,  426  tons  burden,  deposed 
that,  owing  to  the  violence  of  the  weather  that  morn- 
ing, he  was  obliged  to  return  back  to  Cork,  after  hav- 
ing been  out  eighteen  miles.  This  witness  is  a  very 
material  one,  for  whilst  he  was  out  that  day  he  fell  in 
with  the  Mary  Stenhonse,  when  in  tow  as  described, 
about  three  o'clock;  seven  miles  off  Poor  Head — the 
wind,  which  had  been  S.SE.,  and  increasing  with  a 
heavy  sea  at  twelve  o'clock,  then  southerly  and  India- 
ing  westerly,  and  the  sea  setting  heavy  from  the 
south.  He  then  says  that  the  ship  was  somi'times 
inclining  on  her  weather  quarter,  and  more  times 
would  fall  off;  that  both  the  vessels  (the  ship  and  the 
steamer)  wei'e  roiling  very  heavily,  and  nearly  keel  ont 
and  labonriog  very  heavy.  He  saw  the  tow  ropes 
break  and  the  efforts  of  the  steamer  to  lay  hold  upon 
the  ship  again,  the  wind  then  being  S.SW.,  and  mak- 
ing the  land  inside  Poor  Head,  which  thsy  had  then 
rounded,  a  leeshore.  The  opinions  of  the  master 
and  mate  of  the  Mary  Stenhonse  are  here  again 
corroborative  of  the  other  evidence,  the  entry  in  their 
log  of  this  transaction  being — ''At  11*30  taken 
in  tow  by  the  Enropean  screw  steamboat,  and 
towed  down  to  Queenstown,  blowing  a  heavy  gale 
from  SE.,  with  a  high  sea ;  when  brought  into  port  it 
was  blowing  hard  from  SE."  It  is  to  be  observed 
that  the  balance  of  evidence  as  to  the  difference  as  to 
the  point  the  wind  blew  from,  between  that  stated  in 
this  entry  and  that  by  the  master  of  the  Osprey,  is 
altogether Jn  favour  of  the  accuracy  of  the  latter,  he 
having  had  better  and  a  cooler  opportunity  of  looking 
on,  and  beouse  that  the  entry  was  not  made  for  some 
days  afterwards.  The  breakage  of  the  towing  ropes, 
which  occurred  when  off  Poor  Head,  was  an  occur- 
rence pr«*gna')t  with  danger,  the  Mary  Stenhonse, 
from  her  want  of  head  sails,  being,  when  so  cast  loose, 
unable  to  keep  herself  from  drifting  on  land,  at  that 
time  a  leeshore.  The  steamer  coming  round  to  her 
weather  bow  to  recast  the  tow  rope  found  that  impos- 
sible to  do,  the  ship  drifting  away  faster  than  the 
buoy  conld  be  streamed  to  her.  She  then  came  under 
her  lee  for  the  purpose,  thereby  exposing  herself  to 
the  roll  of  a  ship  four  times  larger  than  herself.  The 
difficulty  was,  however,  within  the  hour  got  over,  by 
the  Mary  Stenhonse  passing  her  own  hawser  to  the 
steamer,  and  thus  within  a  short  time  she  was  safely 
brought  to  her  anchor  in  the  harbour  of  Cork.  These 
are  the  services  for  which  salvage  is  now  claimed, 
and  claimed  on  the  ground  that  thuy  saved  this  vessel 
and  cargo  from  a  total  loss,  as  without  their  aid  the 
Mary  Stcnhouse,  under  her  then  circumstances,  must 
have  drifted  ashore  and  broken.  The  defendants, 
admitting  the  merits  of  the  service,  deny  that  there 
wuj  any  possibility  of  total  loss,  as  having  plenty  of 


spars  and  sails  on  board,  and  a  sufficient  crew  and  a 
good  offing,  they  conld  have  made  Cork  harboor  bj 
themselves,  or  failing  that,  conld  have  hauled  off  the 
land  and  ran  out  to  sea.  The  court  is  spared  the  con- 
sideration of  the  former  of  these  probabilities,  how- 
ever, as  the  master  of  the  Stenhonse  has  in  the  coorse 
of  his  evidence  admitted,  that  with  the  weather  as  it 
actually  turned  out,  he  would  not  have  attempted  to 
have  run  for  Cork  harbour  by  his  own  means.    The 
questions  then  for  consideration   are — had  she  the 
means  to  stand  ont  to  sea,  and  had  she  power  to  have 
adopted  them  in  sufficient  time?     Now,  the  evidence 
of  Blair,  the  ship's  carpenter,  proves  that  there  was 
abundance  of  spare  spars  and  additional  sails,  besides 
what  were  already  bent,  on  board ;  but  it  docs  not 
prove  that  he  had  received  any  orders  to  prepare  or 
get  them  in  readiness.     The  practised  knowle(fge  of 
the  master  and  mate  has  pointed  out  minutely  and 
precisely  what  canvass  was  at  their  command  and 
within  their  power  to  use,  and  what  spars  jury-rigged 
would  have  enabled  them,  if  so  refitted,  that  day,  had 
not  the  coming  up  of  the  steamer  prevented  thetn,  to 
have  hauled  off  the  land  and  stood  ont  to  sea  free  and 
far  from  all  the  perils  of  a  leeshore;  they  prove  too 
that  they  had  still,  notwithstanding  the  fatality  which 
had    thinned  their  number,   sixteen    or    seventeen 
hands  to  carry  ont  the  necessary  orders,  and  that 
within  the  space  of  four  hours.   Experts,  men  of  nau- 
tical experience,  have  been  produced  to  prove  and 
disprove  the  effect  of  this  testimony.     Two  of  this 
class  of  witnesses,  one  being  from  each  side,  and  cor- 
roborating each  other's  opinion,  the  court  will  select 
for  that  very  reason,  and  also  becaase  their  8cr\'ice  at 
sea  and  general  bearing  will  entitle  them  to  every 
consideration.     These  witnesses  are — Captain  Tessi- 
man,  of  the  Carlisle,  and  Captain  O'Brien,  the  bar- 
bourmaster  of  Cork.     These  gentlemen  are  uncon- 
nected with  both  the  parties  litigant,  and  have  been 
produced,  each,  by  one  of  them,  as  already  stated. 
Now,  their  opinions,  under  such  antecedents,  coincid  d, 
and   were,  ^*  If  the  master  of  the  Stenhonse  ooald 
have  actually  done  what  he  stated  was  within  his 
power,   and    could    have    done  it  within  the  time 
specified,  that  it  was  possible,  but  with  groat  exer- 
tion, for  the  Mary  Stenhouse  to  have  stood  out  to  sea 
with  the  weather  as  it  was  at  the  time  she  was  taken 
in  tow  by  the  steamer."    The  court,  in'weighing  this 
opinion,  cannot  oast  off  its  mind  the  fact  that  nothing 
of  exertion  in  the  way  of  repairing  damage  had  been 
ordered,  that  morning  on  board  this  vessel,  nor  the 
impression  that  the  violent  death  of  the  mate  and  the 
hurting  of  so  many  seamen  must  have  tended  to  dis- 
hearten their  shipmates,  nor  the  strong  ciroumstance 
not  brought  under  the  notice  of  the  experts,  that  in 
the  evening  of  that  short  winter's  day  the  wind  bad 
gone  round  westerly,  and  towards  midnight  blew  a 
hurricane.     But  waiving  these,  and  keeping  in  mind 
what  British  seamen  have  done,  and  can  again  do,  in 
the  honr  of  need  and  in  the  face  of  danger,  the  court 
will  receive  and  adopt  the  opinion  so  come  to,  and 
consider  that,  to  the  extent  expressed,  the  Mary  Sten- 
honse might  have  escaped  the  last  extremity  with  that 
possible  and  only  means  of  escape  from  total  loss  leH; 
open  to  her.     The  owuera  of  the  Mary  Stenhonse  are 
now  called  upon  to  remunerate  her  salvors.    The 
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European  is  bot  one-foarth  her  tonnage^is  stated  to 
be  worth  £7,000;  she  carried  cargo  at  the  time  worth 
£4,000»  and  a  still  more  critical  freight,  namely,  pas- 
sengers, of  whom  fourteen  were  then  on  board.     To 
liak  the  comfort  and  poseiblj  the  safety  of  these,  and 
to  endanger  owner's  property  to  the  amounts  stated, 
iiiTolved  no  desirable  responsibility.    The  incidents 
which  arose  dnring  the  towage  of  wind  and  weather 
—the  occnnrences  off  Poor  Head  need  not  be  again 
gone  orer;   the  crankpin  of  the  engines  also  was 
broken,  and  between  the  repairs  necessary  to  replace 
it  snd  the  necessity  for  coaling,  six  days  were  passed 
before  the  European  could  again  resume  her  voyage 
to  Liverpool,  maintuning,  during  that  time,  passengers 
and  crew  at  additional  expense.     In  all,  this,  too,  the 
European  was  a  volunteer,  and  that,  too,  on  a  mim- 
ing when  the  Osprey,  a  moro  powerful  steamer,  un- 
able or  unwilling  to  encounter  the  violence  of  the  wind 
at  sea,  pot  back  to  Cork  for  safety.    Under  such  cir- 
camstances  waa  the  complete  and  successful  salvage  of 
a  fine  iron  vessel  with  a  rich  cargo  effected.     The  ge- 
neral interests  of  commerce,  equally  as  the  justice  of 
the  particular  case,  require  that  the   remuneration 
should  be  adequate,  and  even,  indeed,  allowed  by  tbe 
defendants  themselves,  liberal.     It  is  to  be  borne  also 
iu  mind  that  the  vessel  employed  in  the  service  is  a 
steama,  tbe  class  most  effective  of  all  in  rendering  it. 
Wealthy  and  enterprising  companies  alone  can  build 
and  eqnip  such  vessels  of  &nch  capacity  and  power  as 
to  be  the  carriers  of  the  trade  and  commerce  of  the 
▼orld.    It  is  then  of  nufversal  interest  that  these 
companiea  should  be  encouraged  to  permit  also  of  their 
eniployiD8nti»the  humane,  althoagh  less  remunera* 
tire,  service  of  saving  life  and  property  from  the  perils 
of  the  deep.    No  tender  has  been  made,  however,  and 
t&ejsdgment  of  the  court  is  therefore  so  far  unas- 
sisted, no  estimate  of  the  benefit  received  being  fur- 
nished, by  the  recovery  of  their  property,  by  their 
owners,     in  the  case  of  the  BlendenHall  (1  .Dod. 
441),  not  unlike  the  present  one  as  to  the  large  amount 
of  property  saved.  Lord  Stowell  said: — ''In  fixing  a 
proportion  of  the  value  for  salvage  reward,  the  court 
is  in  the  habit  of  giving  a  smaller  proportion  where 
the  property  is  large,  and  a  higher  proportion  where 
tbe  value  is  small ;  and,  for  the  obvious  reason,  that 
where  the  property  is  of  small  value,  a  small  proper- 
tbn  would  not  hold  out  a  sufficient  encooragement. 
whereas  in  cases  of  considerable  value  a  small  propor- 
tion would  afford  no  adequate  remuneration."     The 
IIatj  Steohonse  and  her  cargo,  saved  by  the  peti- 
tioners from  imminent  destruction  and  brought  safely 
into  harbour,  are  admitted  by  their  owners  to  be  of 
the  value  of  £1 15,000;  and  the  CQurt  must  suppose 
that  British  owners  would  be  induced  to  give  a  liberal 
remuneration  to  those  who  have  been  the  means  of 
pre^rving  for  them  that  amount  of  their  property. 
Actmg  under  all  these  views  and  principles,  the  court 
then  awards  to  the  salvors,  the  petitioners  in  the  case, 
tbe  sttoi  of  i 6,750,  which  is  the  one-twentieth  part 
of  the  admitted  value,  and  exactly  five  per  cent,  upon 
both  ship  and  cargo-    The  salvors  are  to  have  their 
o»U  also. 

[Upon  an  appeal  to  the  Court  of  Delegates,  con- 
sistiug  of  Judgos  Hayes  and  Fitagerald,  and  Doctors 
Ball,  Q.C.,  and  Lloyd,  Q.G.,  the  amount  of  salvage 


awarded  by  the  Court  of  Admiralty  was  reduced  to 
the  sum  of  £3,000,  each  party  to  abide  their  own 
costs  of  the  appeal.] 

Prootor  for  the  promovents— The  Queen's  Prootor. 

Proctor  for  the  impngoants  ^Mr.  Robert  C  Lee. 


Court  of  ^^amttjsi. 

CReported  by  Edmund  T.  Bewley,  Biq.,  Barriitar^U-Law.] 

Bennett  v.  Richardson. 

Dec.  5,  1862;  Fa.  18,  1863. 

BUachrgrem^-'Lease  by  tenant  for  life  under  statu- 
tutory  power — Right  of  renewaU^H  Oeo.  III. 
cap.  34. 

Under  the  provisions  of  the  3  Oeo.  III.  cap.  34,  a 
tenant  for  life  made  a  lease  for  lives  renewable  for 
ever  of  certain  premises  to  be  continued  and  used 
as  a  bleach'ffreen.  Owing  to  a  decline  in  the  linen 
trade  the  bleach-green  had  been  converted  into  pas* 
turcy  and  for  several  years  previous  to  the  present 
suit  it  had  wholly  ceased  to  be  employed  for  any 
bleaching  purpose.  In  a  suit  for  a  specific  per* 
fomiance  of  the  covenant  for  renewal^  held,  that  the 
covenant  to  renew  could  not  be  enforced^  the  object 
for  which  the  lease  was  granted  having  ceased 
to  exist. 

Bt  indenture  of  lease  bearing  date  the  2nd  of  Sep- 
tember, 1780,  and  made  between  John  Richardson  of 
the  oue  part,  and  Samuel  Lyle  of  the  other  part, 
John  Richardson,  in  consideration  of  the  covenants 
therein  contained,  and  in  order  to  encourage,  as 
therein  sutcd,  Samuel  Lyle  to  continue,  mdntain,  and 
keep  in  repair  the  bleach-yard  and  bleach>green  on 
the  land  thereby  demised,  (upon  which  it  was  stated 
Hugh  Lyle,  the  father  of  Samuel  Lyle,  had  expended 
large  sums  of  money,)  conveyed  unto  the  said  Samuel 
Lyle,  his  heirs,  and  assigns,  all  that  part  of  the  lands 
of  Macleary,  in  the  parish  of  Macosqnin,  and  county 
of  Londonderry,  containing  12  acres  plantation  mea- 
sure, as  then  in  the  possession  of  the  said  Samuel 
Lyle,  to  hold  unto  the  said  Samuel  Lyle,  his  heirs, 
and  assigns,  for  the  lives  of  three  persons  therein 
named,  and  such  other  lives  as  from  time  to  time 
should  be  added  by  viitne  of  a  covenant  for  perpetual 
renewal  therein  contained,  yielding  and  paying  a  cer- 
tain yeariy  rent  of  £V2  sterling.  The  lease  contained 
tbe  usual  powers  of  distress  and  reentry  in  case  the 
rent  should  be  in  arrear,  and  covenants  on  the  part  of 
the  lessee  to  pay  the  rent,  and  to  repair  and  keep  in 
repair  the  bleach-yard  and  bleach-green.  There  was 
also  a  covenant  for  quiet  enjoyment  on  the  part  of  the 
lessor,  John  Richardson,  who  further  acknowledged 
that  the  rent  reserved  thereby  was  the  then  present  full 
improved  yearly  valne  of  the  demised  premises.  It  was 
also  covenanted,  on  the  part  of  Samuel  Lyle,  that  he, 
I  his  heirs  and  assigns,  would  indemnify  John  Richard- 
'  son,  his  heirs  and  assigns,  for  making  and  executing 
I  the  said  lease  from  any  of  the  remaindeimen  mentioued 
in  the  will  of  John  Richardson  the  elder,  under  whose 
wiil  John  Richardson,  the  lessor,  derived  his  title  to 
the  demised  premises.     It  was  stated  in  conclusion. 
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that  John  Ricbardoon  had  executed  thia  lease  nnder 
the  provisions  of  the  3  Geo.  III.  cap.  34,  entitled 
^'  An  Act  for  the  better  Hegulation  of  the  Linen  and 
Hempen  Manofactnres."    John  Richardson  was  only 
tenant  for  life  of  the  lands  and  premises  so  demised, 
and  had  no  power  to  make  any  soch  lease  except  by 
the  provisions  of  the  3  Geo.  III.  cap.*34,  and  in  com 
pliance  with  the  terms  of  that  Act     At  the  time  of 
the  execation  of  the  lease  the  premises  were  osed  as 
a  bleach  yard  or  bleach*  green  by  Samnel  Lyle,  and 
continued  to  bo  employed  by  him  for  that  purpose  to 
Ihc  date  of  his  death.     In  1820  a  renewal  of  the  lease 
of  September,  1780,  was  execnted.  In  1821  Stephen 
Bennett  became  the  purchaser  of  all  the  lessee^s  inte- 
rest in  the  dcmbcd  premises ;  and  having  entered  into 
f obsession,  continued  for  many  years  to  carry  on  the 
business  of  bleaching  there.     Ju  1849  the  reversion 
•xpectaiit  upon  the  lease  of  1780  and  the  renewal  of 
1820,  came  to  Thomas  Uumbold  Richardson,  the  re- 
6.)0udeut,  then  a  minor,  for  an  estate  tail.     In  conse- 
<iuence  of  a  decline  in  the  linen  trade  in  or  about 
1861,   Stephen  Bennett  ceased  to  use  the  demised 
premises  as  a  bleach  yard,  finding  that  the  maintain- 
»    ing  of  them  as  such  was  attended  with  actual  loss. 
In  1852  an  application  was  made  by  Stephen  Bennett 
to  Lady  Emily  Richardson,  the  mother  and  testamen- 
tary guardian  of  the  respondent,  to  obtain  a  grant  in 
fee  farm  of  tbe  premises  under  the  Renewable  Lease- 
holds Conversion  Act.    Lady  Km ily  Richardson,  how- 
ever, declined  to  execute  a  fee-farm  grant  without  the 
banction  of  the  Court  of  Chancery,  on  the  gronndsi 
that  the  rent  reserved  by  the  lease  of  1780  was  not 
tbe  best  improved  rent  within  the  provisions  of  the 
3  Geo.  111.,  cnp.  34;  and  also  on  the  grounds  that 
the  premises  had  ceased  to  be  used  as  a  bleach-green, 
or  for  any  other  branch  of  the  linen  manufacture.    No 
fnither  steps  were  taken  to  obtain  a  renewal  or  fee- 
farm  grant  during  the  life  of  Stephen  Bennett,  who 
died  in  1 86 1 ,  and  by  his  will  devised  all  his  estate 
and  interest  in  the  premises  to  Frances  Bennett,  the 
petitioner.     In  I860  the  respondent  came  of  age,  and 
in  October,  1861,  the  petitioner  furnished  him  with  a 
draf^  fee- farm  grant  which  she  reqnired  him  to  exe- 
cute. He  refused,  however,  to  do  so,  npon  the  grounds 
previously  stated  by  Lady  Emily  Ricliardson,   and 
upon  the  further  grounds  that  the  right  to  a  renewal 
had  been  lost  by  laches.     It  appeared  that  in  1 855 
the  b!ea  h- green  was  ploughed  up,  and  having  from 
that  time  been  set  apart  wholly  for  tillage,  was  at  the 
time  of  the  present  suit  no  longer  available  for  bleach- 
ing purposes.     In  March,  1862,  a  cause  petition  was 
filed,  praying  that  the  respondent,  Thomas  B.  Rich- 
ardson, might  be  ordered  specifically  to  perform  the 
covenant  for  renewal  contained  in  the  lease  of  1780, 
or  to  execute  to  the  petitioner  a  fee- farm  grant  of  the 
demised  premises,     shortly  afterwards  an  application 
was  made  to  the  petitioner  on  behalf  of  the  respon- 
/lent  for  permission  to  inspect  the  premises  and  ascer- 
tain their  condition.    In'^pcctors  were  accoidingly  sent, 
but  the  petitioner  absolutely  refused  them  admittance. 
The  Solicitor  Oeneral  (with  him  Brewster,  Q  (7., 
Norman,  ft  C,  and  /.  HamiUoa)  for  tbe  petitioner. 

The  question  is,  whether  tbe  lease  at  the  time  of 

its  execution  was  valid.     If  good  thru,  it  is  good  for 
all  time.     The  Legi-lature  thought  it  unneccisary  to 


impose  the  condition  of  a  covenant  to  keep  op  the 
bleach-green — Smith  v.  Jersey  (2  Brod.  <ft  Bingh. 
473).  There  has  been  no  laches  debarring  the  peti- 
tioner from  her  right  to  a  renewal — Lyne  on  Leases, 
194;  Squthcomb  v.  The  Bifhop  of  ExeUr  (6  Hare, 
213);  Clark  v.  Moore  (7  Ir.  Eq.  615);  Sheehy  v. 
Bradshaw  (6  Ir.  Eq.  iJ97);  Carton  v.  Bury  (10  Ir. 
Ch.  387). 

Serjeant  Sullivan  (with  him  Warren,  Q.(7.,  and 
J.  J.  Twigg)  for  the  respondents — The  preservation 
and  ccntinaance  of  the  bleach-green  is  an  essential 
part  of  the  contract,  and  is  the  only  equivalent  given 
to  the  remainderman  for  tbe  statutory  power  conferred 
on  the  tenant  for  life.  If  the  original  lease  bad  been 
properly  framed  in^compliance  with  the  Act,  the  tenant 
for  life  should  have  inserted,  and  could,  as  against  the 
lessee,  have  insisted  on  inserting,  a  condition  avoiding 
the  lease  on  a  breach  of  tbe  covenant  to  maintain  and 
continue  the  bleach-green.  Therefore,  when  tbe  les- 
see seeks  a  renewal  in  eqnity,  such  a  condition  aboiiM 
now  be  implied  as  fiilly  as  if  it  had  been  inserted  in 
the  original  lease,  especially  as  Stephen  Bennett  bad 
on  the  face  of  the  lease  full  notice  of  the  circnni- 
stances  nnder  which  it  was  made,  and  the  purposes 
for  which  it  was  granted — Doe  v.  Withers  (2  B.  ic 
Ad.  896);  Jones^.  Vemey  (Wil.  169);  Doe v, Bur- 
rough  (6  Q.  B.  229);  Sha9^  v.  MiUigan  (22  Beav. 
606). 

Fth.  18,   1863.— Thi  I/ORd  Chancellor.— Thi^ 
case  came  before  me  on  a  petition  to  obtain  a  renewal 
of  a  lease  dated  the  2nd  September,  1780.  The  lease, 
to  a  renewal  of  which  the  petitioner  claims  to  be  eu- 
titled,  is  a  lease  for  three  lives  renewftble  fur  ever; 
and  the  peculiarity  of  (he  question  in  cases  of  the  pre- 
sent kind  is,  that  it  depends  not  only  on  the  construc- 
tion of  the  instrument,  bat  also  on  the  construction  of 
an  Act  of  Parlramenf.     Having  regard,  then,  to  the 
lease,  it  purports  to  be  made  under  the  provisions  of 
tbe  3  Geo.  HI.  cap.  34,   being  one  of  a  numerous 
class  of  enactments  in  reference  to  the  linen  trade  of 
Ireland.     The  41st  section  of  this  Act  declares  that 
''it  shall  and  may  be  lawful  to  and  for  every  person 
or  persons  whatsoever  being  seised  in  possession    in 
law  or  eqnity,  of  an  estate  in  fee  tail  or  fur  his  life, 
with  immediate  remainder  over  to  or  in  trust  for  his 
issue,  to  demise  any  part  of  the  land   irhereof  be  or 
they  shall  be  so  seised,  being  no  part  of  the  demesne 
usually  occupied  with  his  or  their  mansion  bonse,  and 
not  exceeding  fifteen  acres  plantation  measure,  fur 
one  or  more  life  or  lives  renewable  for  ever,  or  for 
any  term  of  years,  at  the  fall  improved  yearly  value  of 
such  lands,  to  be  set  to  a  solvent  tenant  at  the  time  of 
making  such  lease,  for  the  purpose  of  maVing  a  bleacj- 
yard  oi  bleach-green  t  hereon,or  of  preserving  and  von  ti  ui  - 
inga  bleach  yard  or  bleach-green  already  made  theivoiu" 
The  lease  was  made,  then,  under  this  section  of  the 
Act.     There  is  a  Hnbsequent  Act  on  the  same  suljoct, 
the  5  Geo.  III.  cap.  9;  but  this  does  not  bear  directly 
on  the  present  case,  and  was  only  used  in  the  argu- 
ment as  to  rhe  form  of  the  lease  required  by  the  sta- 
tute.   These  Acts  were  all  repealed  by  the  6  Geo.  I\'. 
cap.  ri2;  but  this,  of  course,  would  not  affect  pa-t 
transactions  and  lea«:os  already  existing  and  matle 
under  the  powers  conferred  by  the  former  .Acts.     It 
serves  merely,  valeat  quantum,  to  show  what  was  iLc 


THE  IRISH  JURIST. 


63 


policy  of  the  Legislature  at  that  time.     The  lease 
being  thaa  made,  the  first  qaestion  ip,  whether  it  is 
valid  under  the  Act;  and,  first,  as  to  whether  it  was 
made  bj  the  parties  entitled  to  do  so,  John  Richard- 
son being  tenant  for  life  nnder  the  will  of  John  Rich- 
ardson, the  elder,  his  granduncle,  had  an  estate  saffi- 
dent  to  warrant  him  to  make  this  lease.     But  the 
first  objection  in  point  of  fact  that  was  bronght  is, 
that  the  lands  demised  by  the  leise  were  not  let  at  the 
best  improved  rent.    Now,  the  lease  is  very  pecoliar, 
and  snspidons  in  some  of  its  provisions.     It  contains 
an  express  declaration  that  the  rent  reserved  was  the 
best  improved  rent,  and  covenants  to  indemnify  the 
lessor  from  any  of  the  remaindermen — a  drcnmstance 
which  in  itself  ia  very  sospicions.     The  lease  recites, 
that  in  order  to  encourage  Samnel  Lyle  to  continae, 
maintjun,  and  keep  in  repair  the  bleach-yard  and  bleach 
greea  already  existing^  John  Richardson  demises  the 
premises  containing  twelve  acres  plantation  measare, 
upon  which  Hogh  Lyle  had  expended  large  snms  of 
money,  to  hold  the  same  at  a  yearly  rent  of  £12  ster- 
liog.     Now,  it  is  difficult  to  conceive  that  this  was 
the  full  value  of  the  hind,  i^nming  that  a  bleach- 
green  was  then  existing  there,  and  that  large  sums 
had  been  expended  on  it,  unless  in  fact  we  consider 
*' large  ^'  to  be  in  a  measure  equivalent  to  '*  small." 
Bat  this  is  a  question  whiph,  after  so  great  a  lapse  of 
time,  the  Gonrt  can  hardly  take  on  itself  to  inquire 
into  and  determine.     For  the  present,  passing  this  by, 
we  next  oome  to  the  form  of  covenants  that  the  Act 
of  Paiiiament  requires;  and  the  question  arises,  whe- 
ther In  the  present  instrument  they  might  be  treated 
in  law  aa  void.     The  covenants  are  found  to  be  very 
modi  of  the  ordinary  character,  the  covenant  to  re  • 
pair  being  in  the  following  terms:  '*  That  he,  the  said 
Samnd  Lyle,  his  heirs,  and  assigns,  shall  and  will, 
from  time  to  time,  and  at  all  times  during  the  conti- 
noance  of  this  demise,  well  and  suffidently  repair,  pre< 
serve,  and  keep  the  said  bleach  yard  and  bleach-green, 
and  all  and  every  of  the  ditches,  drains,  edifices,  build- 
mgs,  and  improvements  of  what  nature  or  kind  so- 
ever in  the  said  demised  premises,  or  any  part  of  them, 
bnOt,  erected,  or  made,  or  which  shall  at  any  time  or 
times  hereinafter  dnxing  the  continuance  of  the  demise 
be  on   the  sud  demised  premises  built,  erected,  or 
made  in  good  suffident  repur  and  condition."  I  should 
be  very  sorry  to  pronounce  this  an  insufficient  cove- 
nant to  keep  up  a  bleach-green  or  bleach-yard  estab- 
lished under  the  provisions  of  the  Act.     There  have 
been  authorities,  however,  cited  to  show  the  great 
particttlarity  with  which  the  law  requires  leases  made 
by  virtue  of  a  power  to  be  executed.     In  Taylor  v. 
Horde  (1  Burr.  125),  when  declaring  the  lease  to  be 
void  as  not  adhering  to  the  terms  of  the  power  with 
suffident  slrictnessy  Lord  Mansfidd  observed,  '*  As  to 
the  rent  reserved,  the  power  requires  the  best  rent 
that  can  be  reasonably  got  to  be  re^rved,  payable 
daring  the  term.   There  is  no  covenant  for  payment. 
Under  a  mere  reseivation  it  could  not  be  payable  till 
atry,  and  therefore,  in  fact,  it  might  never  be  payable 
during  the  term.    It  is  not  found  to  be  the  best  rent 
dae.     As  to  the  remedy,  there  being  no  covenant  to 
pay  the  rent,  the  lease  might  be  assigned  to  a  succes- 
sion of  beggars."    Two  other  cases,  Jimea  v.  Verney^ 
(Wil  169)  and  Doe  y.  Withers  (2  B.  &  Adol.  896), 


ill  reference  to  building  leases,  go  to  show  that  such 
covenants  will  be  expected  to  bear  the  marks  of  being 
bona  fide,  and  mnst  be  framed  so  as  to  B3Ciire  to  the 
estate  the  performance  of  every  condition  imposed  by 
the  donor  of  the  power.  These  cases  do  not  bear  on 
this  question  directly  more  than  this ;  but  in  another 
point  of  view  thoy  affect  it  most  materially,  for  they 
show  that  the  Court  will  always  consider  what  was 
the  object  of  the  donors  -ef  the  power,'  and  looking 
to  their  meaning  and  intention,  will  hold  that  the  lease 
must  be  so  framed  as  to  secure  the  purposes  for  which 
the  power  was  created.  This  is  a  suit  to  enforce  spe- 
cific performance  of  a  covenant  for  perpetual  renewal 
in  a  lease  whose  object  was  to  preserve  and  ensure 
the  continuance  of  a  bleach-green.  Everything,  then, 
should  be  so  construed  as  to  carry  out  that  object,  not 
in  any  temporary  way,  but  during  the  entire  t  rm 
granted  by  the  instrument.  To  the  proprietor  the 
bleach-green  might  cease  to  be  profitable,  but  it  was 
for  the  interest  of  the  public  that  it  should  be  kept 
up.  The  question,  then,  is,  whether  this  covenant  is 
to  be  enforced.  Suppose  it  had  been  a  lease  for  999 
years  with  proper  covenants  and  a  clause  of  re-entry 
in  case  the  bleach-green  was  abandoned.  If  the  party 
entitled  to  the  reversion  brought  an  ejectment  on 
breach  of  this  condition,  would  it  be  any  defence  in  a 
Gonrt  of  law,  that  it  was  no  longer  valuable  to  keep 
up  the  bleach-green?  It  was  argued  by  counsel  for 
the  petitioner,  that  if  the  lease  was  made  bona  fide 
at  first  for  the  purposes  of  the  Act,  it  was  good  for 
all  time,  even  though  during  the  continuance  of  the 
term  the  premises  have  confessedly  ceased  for  some 
years  to  bo  used  for  the  purposes  for  which  the  lease 
was  made.  I  cannot  concede  to  that,  nor  does  such 
appear  to  be  the  substance  of  this  instrument.  From 
1857  the  bleach-green  has  been  broken  up  and  used 
as  pasture;  and  the  answer  made  to  this  is,  that  there 
is  no  use  in  keeping  it  up  any  longer.  Can  I,  then, 
compel  a  renewal  of  a  lease  for  a  purpose  that  has 
ceased  to  exist.  It  strikes  me  that  I  cannot;  and  I 
have  less  hesitation  in  dismissing  the  petition,  as  the 
petitioner's  conduct  in  refusing  to  allow  an  inspection 
of  the  premises  has  been  such  as  to  disentitle  her  to 
relief. 

Petition  dismissed  with  costs. 


In  re  Rowi.es,  a  lunatic. — Feb.  21,  1863. 

Lunatic — Carrying  on  trade  for  benefit  of. 

Where  a  lunatic  is  the  proprietor  of  a  trading  esta- 
blishment yielding  large  annual  profits,  the  true 
value  of  which  cannot  be  realised  by  a  salSj  semble, 
the  court  will  allow  it  to  be  carried  on  for  his  be- 
nefit under  a  manager. 

The  lunatic,  Thomas  Bowles,  was  the  proprietor  of  the 
*^  Ravensdale  Mills  Corn  and  Flour  Stores  "  in  Dub- 
lin, and  the  business  which  be  had  carried  on  there  in 
the  sale  of  com,  flour,  <&c.,  produced,  it  was  stated,  an 
annual  profit  of  £300  or  £400.  He  was  also  pos- 
sessed of  considerable  property  in  Government  and 
other  securities,  amounting,  on  the  whole,  to  about 
jg  17,000.     An  application  was  now  made  on  behalf 
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of  two  of  the  lanatic*8  next  of  kin,  for  an  order  to 
vary  Master  Murphy's  repoi*t,  so  far  as  it  foand  that 
the  "  Ravensdale  Mill  Stores  "  shoald  be  sold,  aud  it 
was  alleged  that  if  this  trading  concern  were  given  up, 
a  large  source  of  income  would  be  cut  off.  It  was' 
proposed  to  carry  on  the  business  by  means  of  a  ma- 
nager for  the  lunatic's  bene6t. 

Harris,  Q-C,  (with  him,  «7.  TF.  ITaf  m)  in  support 
of  the  application. — The  proceeds  of  a  sate  would  by 
BO  means  be  equivalent  to  the  value  of  the  business, 
the  premises  being  held  merely  under  a  yearly  tenancy. 
In  England  the  Couit  has  allowed  extensive  coal  xines 
to  be  worked  under  the  committee  of  a  lunatia — In 
r€  Robins  (2  R.  &  My.,  449  J- 

Serjeant  SuUivan  (with  him  F,  Walsh^  Q.(7.,  and 
G>  Foley)  contra^  on  behalf  of  some  of  the  next  of 
kin. — The  lunatic  is  already  supplied  with  an  ample 
fund  for  his  support,  and  the  milling  trade  at  present 
is  most  variable,  and  attended  with  enormous  risk. 
Under  these  circumstances  the  Master's  leport  should 
be  confirmed,  especially  as  there  is  no  case  to  be  found 
where  any  such  application  has  been  granted.  We 
have  medical  certificates,  also,  to  show  that  there  is 
no  probability  of  the  lunatic's  recovery. 

The  Lord  Chancellor. — I  do  not  see  why  the 
business,  if  profitable,  should  not  be  canicd  on.  I 
shall  make  an  order  of  reference  to  the  Master  to  as- 
certain the  annual  profits,  so  that  if  they  prove  to  be 
considerable,  the  stores  may  be  continued  under  the 
direction  of  an  experienced  manager. 


eTourt  of  duern'0  3Sriu]^. 

t  Reported  by  WiUUm  Woodlock,  Esq.,  Barri*tcruU.IawJ 

Groohan  V.  McEnroe.— J(s5.  2,  1863. 

Slander — Implication  of  allegation  of  defamatory 
sense —  Verdict. 

The  summons  and  plaint  stated  that  the  defendant 
spoke  of  the  plaintiff  the  defamatory  words — "  You  " 
(meaning  the  plaintiff)  ^^  are  a  robber^  and  /" 
(meaning  the  defendant)  "  will  prove  it^  Defence, 
that  the  defendant  did  not  speak  the  wqrds  in  the 
defamatory  sense  alleged.  Issue  thereon  —  The 
jury,  to  questions  put  by  the  judge  at  the  trial,  an- 
swered that  they  were  of  opinion,  first,  that  the 
words  were  spoken  of  the  plaintiff;  secondly,  that 
they  were  not  spoken  in  the  sense  of  imputing  to  him 
the  crime  of  robbery.  Held,  that  the  defendant  was 
entitled  to  a  verdict. 

This  was  a  motion  to  shew  cause  against'  a  conditional 
order  to  have  the  verdict  which  was  had  for  the  plain- 
tiff turned  into  a  verdict  for  the  defendant,  pursuant 
to  leave  reserved.  The  summons  and  plaint  in  the 
action  complained  that  the  defendant  spoke  of  the 
plaintiff  the  false  and  defamatory  words  following — 
''  You  "  (meaning  the  plaintiff)  *'  are  a  swindler  and 
a  robber,  and  I "  (meaning  the  defendant)  •*  will  prove 
it."  To  this  the  defendant  pleaded  that  he  did  not 
speak  the  words  in  the  defamatory  sense  alleged. 
Issue  was  taken  in  the  terms  of  this  defence.     At 


'  the  trial  before  O'Brien,  J.,  at  the  sitiinga  after  Wt 
Michaelmas  Term,  the  juJ^^  P"'  the  fulio^ing  t«o 
questions  to  the  jury — first,  whether  the  words  com- 
plained of  were  spoken  of  and  concerning  the  plaintiff; 
secondly,  whether  they  were  spoken  of  in  the  seose 
of  imputing  to  the  plaintiff  that  he  had  committed 
the  crime  of  robbery.  The  jury  answered  the  first 
question  in  the  affirmative,  and  the  second  in  the  ne- 
gative, whereupon  the  judge  directed  them  to  find  the 
issue  on  the  record  for  the*  plaintiff,  which  they  did 
with  sixpence  damages,  the  judge  reserving  liberty 
for  the  defendant  to  move  to  have  the  verdict  entered 
up  for  him. 

Sidney  and  Curtis,  to  support  the  verdict,  contended 
that  the  meaning  of  the  defence  was,  and  coald  only 
be,  that  the  words  w€re  not  spoken  of  the  plaintifi 
There  was  no  allegation,  of  a  sense  in  the  plaint,  ei' 
cept  the  sense  that  the  words  were  spoken  of  the 
plaintiff— 1  St  Chitty  on  Pleading,  p.  .339;  WtUum- 
son  V.  Gallagher  (8  Jr.  Jur.,  50);  Babmean  v.  Far- 
reU  (3  Eng.  0.  L.  Rep.,  429).  The  verdict  here  was 
for  a  trifling  amount,  and  the  court  would  not  disturb 
it.— PttwZ^v.  Nolan  (Ist  Ir.  L.  Rep.,  258). 

Coates  and  SempU,  for  the  defendant,  contended 
that  the  meaning  of  the  defence  was,  that  the  words 
were  not  spoken  with  the  intention  of  Imputing  the 
crime  of  robbery  to  the  defendant,  and  that,  theja^ 
having  found  that  they  were  not  so  spoken,  the  de- 
fendant was  entitled  to  the  verdict.  The  summons 
and  plaint  having  averred  in  the  introductory  part 
that  the  defendant  spoke  the  words  of  the  plaintiff, 
and  that  averment  being  nntraversed,  and  therefore 
admitted,  it  could  not  be  supposed  that  it  was  only 
the  inuendo  *'  meaning  the  plaintiff"  at  which  the 
defence  was  directed. — Tomlinson  v.  BrittUhank  (4 
B.  &  Ad.,  630);  Slowman  v.  Dutton  (10  Bingham, 
402);  Bowcliffe  v.  Edmonds  (7  M.  &  W.,  12j; 
Thompson  y.  Bernard  (1st  Campb.,  12). 

O^Briek,  J.— We  are  aU  of  opinion  that  the  verdict 
should  be  entered  for  the  defendant  pursuant  to  the 
leave  reserved.  It  may  be  that  the  defence  is  ao 
objectionable  one,  but  the  objection  was  not  raised  at 
the  proper  time,  and  isssne  was  joined  in  the  very 
words  of  the  defence.  The  whole  question  is,  whether 
we  are  to  construe  the  words  of  the  defence  as  mean- 
ing that  the  words  complained  of  were  not  used  in  the 
sense  of  imputing  to  the  plaintiff  the  crime  of  rob- 
bery, or  whether,  as  the  plaintiff  says,  they  are  to  be 
taken  as  meaning  that  the  words  were  not  spoken  of 
the  phintiff.  Taking  the  latter  meaning,  we  should 
have  to  strike  the  word  "  defamatory  "  out  of  the  de- 
fence altogether.  On  the  other  hand,  the  meaning 
which  the  defendant  asks  us  to  take  is,  that  he  has 
traversed,  is  included  by  necessary  implication  in  the 
plaint.  I  think  that  is  the  more  rational  construction, 
the  more  especially  as,  as  Mr.  Semple  has  well  re- 
marked, there  would  be  an  inconsistency  in  holding 
otherwise,  as  there  is  a  distinct  allegation  untraversed 
in  the  plaint,  that  the  words  were  used  of  and  con- 
cerning the  plaintiff. 

Hayes,  J. — I  adopt  the  argument  of  Mr.  Sem- 
ple, and,  in  my  judgment,  the  defendant  is  entitled  to 
have  the  verdict, 
Fitzgerald,  J.,  concurred. 

Order  absolute,  with  costs. 
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[Coram  O'BRisir,  Hates,  and  Fxtzokrald,  JJ.] 

Ford  i^.  Byrne. — FA.  3. 

Ejectment — Parties — Service — Estoppel. 

Where  a  party  who  had  been  served  with  an  ^ectment 
was  put  oui  of  possession^  and  again  let  into  posses- 
swn  under  that  ejectment — Held,  that  he  could  not^ 
in  a  second  ejectment  against  him^  dispute  the  suf- 
fidency  of  the  proceedings  in  the  first  to  get  nd  of  a 
lease  alleged  to  have  been  thereby  evicted^  and  that 
the  facts  so  proved  in  the  second  ejectment  were  suf- 
ficient to  warrant  the  jury  in  finding  a  verdict  for 
the  plaintiff. 

This  was  a  motion  to  shew  caose  against  a  condi- 
tional order  obtained  by  one  of  the  defendants  named 
Lowiy,  to  have  a  non-sait  entered  instead  of  the  ver- 
dict had  for  the  plaintiff  at  the  trial  The  action  was 
ooe  of  ejectment  on  the  title,  to  recover  certain  pre- 
mises in  the  city  of  Doblin.  At  the  trial  at  the  sit- 
tings after  last  Michaelmas  Term,  the  plaintiff  pro- 
doced  a  lease  dated  the  8th  December,  1840,  made 
by  the  Rev.  B.  Ford,  whose  heirat-law  the  plaintiff 
was,  to  a  person  of  the  name  of  McDonnell,  for  a  term 
yet  nnexpired.  He  then  gave  in  evidence  the  pro- 
ceedings in  an  action  for  non-payment  of  rent  brought 
bj  him  against,  amongst  others,  the  present  defendant, 
L)wry,  to  recover  the  premises,  the  subject  matter 
of  the  present  action.  The  sammons  and  plaint  in 
that  action  was  issued  on  the  22nd  of  January,  1861. 
The  affidavit  of  service  of  the  sumfnons  and  plaint, 
which  was  also  given  in  evidence,  shewed  that  the 
defeodaaf,  Lowry,  and  some  other  persons  in  occupa- 
tioo  of  the  premises,  were  served,  bat  no  service  was 
proved  upon  McDonnell,  the  lessee  in  the  lease  of 
December,  1840,  nor  was  it  shewn  what  had  become 
of  bis  interest  In  the  lease,  or  whether  he  had  assigned 
it  to  any  party.  Neither  did  it  appear  whether  he 
was  living  or  dead,  nor  did  his  name  appear  as  a  party 
npoQ  the  record.  Judgment  was  marked  in  the  eject- 
meat  on  the  4th  April,  1861,  and  a  habere  was  is- 
sued, which  was  executed  on  the  22nd  April,  when 
the  foliowiog  proceedings  took  place.  The  sheriff's 
officer  gave  up  possesion  to  a  Mr.  Dwyer,  who  ap- 
peared for  the  plaintiff;  and  Mr.  Dwyer  having  been 
tbos  pat  into  possession,  gave  it  np  to  a  person  named 
O'Brien,  to  hold  as  care-taker.  O^Brien  immediately 
admitted  the  defendant,  Lowry,  and  the  other  defen- 
dants, into  possession,  taking  from  each  of  them  a 
payment  of  one  shilling  per  week,  which  payment  con- 
tioaed  to  be  made  for  about  three  weeks.  Upon  this 
e?idettce  it  was  objected  on  behalf  of  the  defendant  in 
the  present  action,  that  the  plaintiff  having  himself 
pat  in  evidence  the  lease  of  1840,  and  not  having 
shewn  that  it  had  come  to  an  end  by  time,  and  no 
eridence  having  been  given  of  service  of  the  ejectment 
OQ  McDonnell,  or  of  an  assignment  by  him,  the  lease 
mast  be  taken  as  still  existing,  aad  the  plaintiff  must 
be  non- suited.  The  judge  refused  to  non-suit  the 
pUiotiff,  and  the  defendant  not  having  gone  into  evi- 
deuce,  the  jury  returned  a  verdict  for  the  plaintiff, 
liberty  being  reserved  to  the  defendant  to  move  to 
have  that  verdict  tamed  into  a  nonsuit.    Defendant 


having  obtained  a  eonditioual  order,  the  plaintiff  now 
shewed  canse. 

D,  R.  Pigot  (with  him  Harrison)  for  the  plaintiff. 
— It  being  shewn  that  Lowry  was  served  with  the 
ejectment  of  January,  1861,  and  the  judgment  in  that 
ejectment  having  been  proved,  on  the  principles  of 
estoppel  Lowry  cannot  now  dispute  the  validity  of 
that  ejectment.  Secondly,  Lowry  was,  after  the 
ejectment,  let  into  possession  by  a  caretaker  of  Mr. 
Ford ;  and  before  any  person  so  let  in  can  contest  the 
title  of  the  person  under  whom  he  has  been  admitted, 
his  course  must  be,  if  he  seeks  to  raise  a  title  in  him* 
self,  to  give  up  possession  to  the  person  who  let  him 
in,  and  then  seek  to  recover  by  proceedings  of  his 
own Doe  v.  Baker  (3  Ad.  &.  Ell.,  188). 

Philip  Keogh  for  the  defendant,  Lowry,  to  sustain 
the  conditional  order. — ^The  plaintiff  exposed  his  own 
defective  title,  and  we  are  entitled  to  rely  upon  that. 
The  plaintiff  having  produced  the  lease  of  1840,  it 
lay  on  him  to  shew  the  determination  of  it. — Eoe  v. 
Harvey  (4  Bur.  2484).  The  plaintiff  can  only  re- 
cover on  the  strength  of  his  own  title. — Doe  dem. 
Carter  v.  Barnard  (\2  Q.  B.,  945).  The  ejectment 
of  1861,  by  which  the  plaintiff  seeks  to  get  rid  of  the 
lease,  was  brought  subsequent  to  the  passing  of  the 
late  Landlord  and  Tenant  Act.  The  affidavit  of  ser- 
vice is  not  evidence  to  shew  that  all  necessary 
parties  were  served. — Hawkshaw  v.  Satter  (Batty, 
319).  [Fitzgerald^  •/. — The  judgment  is  evidence  lo 
shew  that  all  previous  proceedings  were  regular.]  if 
the  Landlord  and  Tenant  Act  is  restrospective,  the 
effect  of  the  third  section  is,  that  no  lease  can  be 
evicted  unless  the  lessee  or  his  assignee  is  a  party  to 
the  record.  All  the  old  authorities  shew  that  the  rule 
was,  that  an  ejectment  was  not  binding  on  the  person 
who  had  the  legal  interest  if  he  was  not  served. 
[Fitzgerald,  ./'.■— The  very  fact  that  McDonnell  did 
not  appear  when  the  habere  came  to  be  executed,  is 
prima  facie  evidence  at  all  events  that  he  had  parted 
with  his  interest.  It  lay  upon  you  to  shew  that  he 
was  not  served.]  The  affidavit  of  service  which  was 
produced  shewed  that.  The  only  evidence  of  payment 
to  the  plaintiff^s  caretaker  was  of  a  payment  for  three 
weeks,  and  Lowry  is  as  much  entitled  to  the  presump- 
tion that  he  was  in  as  tenant  to  M'DonncU,  as  that  he 
came  in  under  the  plaiutiff^s  caretaker.  The  relation 
of  landlord  and  tenant  is  now  one  merely  of  contract. 
How  can  that  contract  be  considered  as  pat  an  end  to 
by  a  record  to  which  one  of  the  parties  to  the  contract 
is  not  a  party?  If  the' Landlord  and  Tenant  Act  is 
not  retrospective,  the  4th  General  Order  of  1856 
would  make  the  ejectment  defective.  Ho  cited  aL^o 
Biddulph  V.  St.  John  (2  S.  &  Lef.,  521);  Murphy 
V.  Carey  (12  Ir.  C.  Rep.,  App.  ix.);  s.  103  of  the 
Landlord  and  Tenant  Act. 

Harrison  was  not  called  upon  to  reply. 

O'Brien,  J. — We  are  all  of  opinion  that  the  verdict 
in  this  case  is  quite  right.  Mr.  Keogh's  client  says 
that  the  proceedings  in  the  first  ejectment  were  all 
wrong,  it  appearing  nevertheless  beyond  dispute  that 
be  was  put  out  of  possession,  and  put  into  ii  agun 
under  that  ejectment.  He,  therefore,  cannot  now  dis- 
pute the  correctness  of  the  proceedings  in  it.  \ye  all 
think  that  there  was  quite  evidence  enough  to  warrant 
tbt  jury  in  coming  to  a  conclusion  in  the  plaintiff^ 


66 


THE  IRISH  JURIST. 


favour.     It  is  not  necessary  to  go  into  the  other  qnes- 
tions  in  the  case. 

The  other  judges  concurred. 

Cause  shewn  aUowed  with  co^. 


Court  of  Common  ^Iras. 

[Reported  by  J.  Field  Jobneton,  Esq..  Barriiter.aulawJ 

Thomas  Fosberbt,  appellant  ;  The  Waterford  and 
Limerick  Railway  Company,  respondents. — Nov. 
14,  1862. 

Construction  of  the  Railways  Clauses  Consolidation 
Act  (8  Vict,,  c,  20),  ss,  46,  53,  56-^ Authority/  of 
Decision  of  Court  of  Co  ordinate  Jurisdiction,  from 
which  there  was  no  Appeal. 

A  railway  company,  Jor  the  purpose  of  carrying  their 
line  of  railway  over  a  county  presentment  road,  and 
giving  to  the  bridge  which  spanned  it  the  proper  le- 
gal height,  had  lowered  the  level  of  a  portion  of  the 
roadj  and  put  it  into  a  state  of  permanent  repair. 
Held,  that  they  were  not  hound  to  keep  in  repair  the 
surface  of  the  portion  of  the  road  so  lowered. 

And,  per  Monahan,  C.  J^  that  the  portion  of  the  road 
so  lowered  was  neither  an  "  approach,^^  nor  a  "  ne- 
cessary work  connected  ^^  unth  the  bridge  within  the 
46th  section,  but  came  within  the  provisions  of  the 
53rd  and  S6th  sections  of  the  8  Vict.^  c  20. 

And,  per  Christian,  J.,  that  the  excavation  of  the  road 
so  lowered  was  so  far  a  <*  necessary  work  con- 
nected^^ with  the  bridge  within  the  46th  section,  that 
the  company  would  be  bound  in  all  future  time  to 
repair  an  alteration  of  the  level  to  which  they  had 
lowered  %L 

A  decision  of  one  of  the  Superior  Courts,  from  which 
an  appeal  lay,  is  binding  upon  a  court  of  co-ordi- 
nate jurisdiction;  but  where  there  was  no  appeal  it 
is  not  binding. 

This  was  a  special  case  stated  by  the  justices  of  the 
County  of  Limerick,  for  the  opinion  of  the  court  pur- 
suant to  the  20  &  21  Vict.,  c.  43,  s.  2.  It  appeared 
by  the  case,  which  was  stated  at  considerable  length, 
that  on  the  80th  October,  1862,  a  summons  of  which 
the  following  is  a  copy,  came  on  to  be  heard  before 
the  justices  assembled  at  petty  sessions  at  Limerick. 

Petty  Sessions  (Ireland)  Act,  1851, 

14  &  15  Vict.,  c  93. 
Petty  Sessions  District  of  Limerick, 
County  of  Limerick. 
Thomas  Fosberry,         ^     Whereas  a  complaint 
Complainant;  f  has  been  made  to  me  that 
The  W.  &  L.  Ca,  (notwithstanding  ten  days' 
T>efendants.     )  notice  from  complainant 


to  you  that  twenty-eight  perches,  or  thereabouts,  of 
the  public  road  from  Bruff  to  Castleconnell  are  out  of 
repair,  same  being  the  portion  of  said  road  in  which  a 
descent  was  made  by  you  for  the  purpose  of  carrying 
same  under  year  railway  bridge  at  Peafield,  in  the 
Coanty  of  Limerick,  you,  the  defendants,  have  failed 
to  put  said  portion  of  said  road  into  proper  repair, 
contrary  to  the  provisions  of  the  8th  Vict,  c.  20. 


This  is  to  command  you  to  appear,  as  defendants,  on 
the  hearing  of  said  complunt  at  the  County  Court 
House,  Limerick,  on  the  30th  day  of  October,  1 862, 
at  12  o'clock,  noon,  before  snch  justices  as  shall  be 
there. 

J.  W.  Mahony,  J.P. 

Oct.  28,  1862. 
The  W.  &  L.  R.  Co. 

The  case  stated  the  facts,  and  the  evidence  given  upon 
the  hearing  of  the  complaint,  by  which  it  appeared  that 
for  the  purpose  of  carrying  the  line  of  nulway  over 
the  said  road,  and  for  giving  the  railway  bridge  cross- 
ing same  the  proper  legal  height,  and  to  have  the  proper 
ascent  and  descent  on  the  road,  the  company  had  low- 
ered or  cut  away  the  portion  of  the  said  road  men- 
tioned in  the  summons,  and  that  it  was  the  surface  of 
the  portion  thereof  so  lowered  or  cut  away  by  the 
company,  but  which  was  not  used  by  it,  being  the 
public  road  worn  and  cut  down  solely  by  the  public 
traffic  that  the  company  was  asked  to  put  into  repair; 
that  the  company  had  sunk  the  road  to  the  depth  of 
twelve  feet  at  the  place  where  the  arch  of  the  bridge 
crossed  it,  and  that  the  portion  of  it  over  which  the 
lowering  or  sinking  extended,  that  is,  from  where  it 
began  on  one  side  of  the  bridge  to  where  it  ended  on 
the  other,  was  as  obvious  and  as  easily  defined  as 
where,  in  the  case  of  the  road  being  carried  over  the 
railway,  the  ascent  or  rise  in  the  road  begins  at  ooe 
side  and  ends  on  the  other;  that  the  rulway  bridge, 
with  the  immediate  appi-oaches  thereto,  and  all  the 
works  connected  therewith,  were  then  and  always  in 
proper  repur;    that  the  late  county  surveyor,  Mr. 
Kearney,  and  the  grand  jury,  had  taken  up  the  road 
after  the  decision  of  the  Court  of  Queen^s  Bench  in  fa* 
vour  of  the  company  in  a  similar  case  stated  before  that 
court  (1 2  Ir.  C.  L.  Rep.  224),  and  continued  to  keep  it 
in  repair  until  the  Spring  Assizes,  1862,  when  they  de- 
sired their  contractor  to  let  this  portion  of  the  road  go 
out  of  repair;  that  all  the  magistrates  felt  bound  by 
the  authority  of  The  Waterford  and  Limerick  Rail- 
way Company  v.  Kearney  (12  Ir.  C.  L.  Rep.,  224); 
and  two  of  them  by  the  merits  proved  and  made  an 
order  dismissing  the  case  on  the  ground  that  they  were 
of  opinion  the  Waterford  and  Limerick  Rulway  Com- 
pany were  not  liable.    The  complainant  appealed,  and 
contended  that  the  respondents  were  bound  to  keep  in 
repair  and  metal  the  surface  of  that  portion  of  the 
road  which  was  altered  by  them  for  the  purpose  of 
constructing  a  bridge  over  the  said  road ;  that  said 
alterations  were  a  **  necessary  work  connected  there- 
with, and  as  executed  should  be  maintained  at    the 
expense  of  the  company; "  that  the  case  did  not  differ 
from  the  case  where  the  road  is  carried  over  the  rail- 
way, and  relied  on  the  46th  and  the  other  sections  of 
the  8  Vict.,  c  20. 

Joshua  Clarke^  Q,C.^  (with  him  James  Murphy) 
for  the  appellant. — ^The  46th  section  of  the  Railways 
Clauses  Consolidation  Act  provides  that  when  a  rail- 
way shall  cross  a  public  highway,  either  the  road  shall 
be  carried  over  the  railway,  or  the  railway  over  the 
road  by  means  of  a  bridge,  and  such  bridge,  with  the 
immediate  approaches,  and  all  other  necessary  works 
connected  therewith,  shall  be  executed,  and  at  all 
times  thereafter  maintained  at  the  expense  of  the 
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company.  The  49th  section  gives  the  specifications 
when  the  railway  is  carried  orer  the  road,  and  the 
60ih  when  the  road  is  carried  over  the  railway. 
[CArwftan,  J, — Where  the  road  goes  under  the  rail- 
way, it  is  not  part  of  the  bridge.  The  respondents 
say  that  when  once  they  had  pnt  it  into  a  state  of 
repair  under  the  56th  section,  they  had  done  all  that 
was  necessary.]  There  is  not  one  of  this  latter  class 
of  sections  (beginning  with  the  53rd)  which  applies  to 
catting  away  and  permanently  lowering  a  road,  as  has 
been  done  here.  The  53rd  section  enacts  that  ''  if  it 
be  fonnd  necessary  to  cross,  cat  through,  raise,  sink, 
or  use  any  part  of  any  road  so  as  to  render  it  impas- 
sable, or  dangerons,  or  inconvenient,  the  company  shall 
cause  a  sufficient  road  to  be  made,  instead  of  the  road 
to  be  interfered  with.*'  This  merely  means  that  where 
a  company  obstructs  a  road  by  tearing  it  up,  or  put- 
ting their  materials  on  it,  they  are  bound,  before  they 
do  so«  to  make  another  road.  The  interference  sup- 
posed is  temporary.  The  54th  section  imposes  a  pe- 
oalty  for  violating  the  53rd  and  the  56th  provides 
that  if  the  road  so  interfered  with  can  be  restored,  it 
shall  be.  This  section  refers  back  to  the  53rd,  and 
does  not  contemplate  a  substantial  alteration  in  the 
character  of  the  road.  The  46th,  and  49th,  and  50th 
sections  specifically  provide  for  a  railway  running  over 
or  under  a  bridge.  [C^rirftan,  /.,  referred  to  N(yrih 
Stafford^ire  Railway  Company  v.  Dale  (8  El.  & 
6L,  836),  in  which  Lord  Campbell  held  that  the  46th 
section  provided  for  the  two  cases,  of  the  bridge  over 
the  road,  and  the  bridge  over  the  railway.]  [Mona- 
ftan,  C-T. — There  will  be  no  appeal  from  our  decision, 
and  if  we  should  differ  from  the  Court  of  Queen's 
Bench  in  the  Waterjordand  Limerick  Railway  Com- 
pany V.  Kearney  (12  Ir.  Com.  Law  Rep.  224),  the 
company  wiU  have  to  go  the  Court  of  Exchequer.] 
[Ckri^ian,  J. — Is  there  no  decision  in  England?] 
There  appears  to  be  none.  [Christian^  J, — The 
absence  of  any  decision  in  England  goes  to  show 
an  agreement  in  opinion  which  is  generally  acted 
on,  otherwise  there  would  be  litigation.]  The 
coiling  away  of  a  portion  of  a  bank  is  a  work  in 
common  language,  and  in  legal  language,  and  in  the 
language  of  Acts  of  Parliament.  The  Court  of 
Queen's  Bench  were  not  unanimous,  and  this  court 
will  come  to  a  conclusion  irrespective  of  their  decision, 
farther  than  the  reasons  of  it  appear.  [^Monahan, 
CJ, — ^The  decision  is  not  an  authority,  tut  unless  we 
are  of  opinion  it  was  wrong,  we  ought  to  yield  to  it.J 
O'Brien,  J.,  and  Fitzgerald,  J.,  were  misled  into  tlio 
error  of  dealing  vaguely  with  this  question,  and  speak- 
ing of  dashes  of  sections.  If  what  was  done  here  be 
a  work,  the  company  are  bound  to  keep  the  road  in 
repair;  and  it  wonld  be  an  interference  on  the  part  of 
the  grand  jury  to  do  so.  Fitzgerald,  J.,  says  in  his 
judgment  that  the  language  of  the  46th  section  ad- 
mits of  some  doabt — that  in  his  opinion  the  words 
*•  necessary  works"  may  be  satisfied  without  extend- 
iog  them  to  such  as  these.  There  is  no  doubt  that 
they  do  extend  to  other  things,  such  as  parapets. 
TrusUes  of  Newcastle,  ^c.  Turnpike  Roads  v.  North 
Staffordshire  Railway  Company  (5  Huri.  &  N.,  and 
29  L.  Jour.,  N.  S.,  Mag.  Cas.,  150),  decided  that 
that  company  were  bound  to  repair  the  approaches  to 
tod  road  over  the  bridge.  In  that  case  the  railway 
ran  under  the  road. 


Charles  Bairy,  Q.C,  and  H,  P,  Jeliett,  contra. — 
Unless  this  Court  is  satisfied  of  the  wrongness  of  the 
decision  in  The  Waterford  and  Limerick  Railway 
Company  v.  Kearney,  it  cannot  overrule  it, — Coyne 
V.  Brady  (12th  Ir.  Com.  Law  Rep.)  [^Monahan, 
C.J. — We  went  very  far  in  Coyne  v.  Brady.  It  was 
a  criminal  matter,  which  this  virtually  is  not,  and 
there  was  an  appeal.]  The  argument  of  inconveni- 
ence was  pressed  upon  the  Court  of  Queen^s  Bench, 
but  the  46th  section  has  obviated  inconvenience.  A 
work,  a  railway  work,  is  something  constructed,  a 
permanent  structure,  which  remains  after  the  railway 
is  completed,  and  must  be  maintained.  Cutting  and 
lowering  is  a  necessary  operation,  but  not  a  work. 
[^Keoghj  J, — Do  yon  say  that  when  the  road  is  de- 
pressed, the  depression  ceases  to  belong  to  the  rail- 
way?] Yes;  where  a  road  is  depressed,  the  fences 
must  be  altered,  but  there  will  be  no  obligation  on  the 
company  to  keep  the  fences  in  repair.  [^Christian,  J. 
— It  may  be  that  the  railway  company  are  bound  to 
keep  the  depression  at  the  proper  level  when  de- 
pressed, and  yet  not  bound  to  repair  the  surface  of 
the  road.]  No  one  travelling  on  a  railway  can  fail  to 
have  observed  that  the  road  on  both  sides  of  the  rail- 
way is  somewhat  lowered;  but  there  is  no  obligation 
on  the  company  to  keep  these  lowered  roads  in  repair. 
The  46th  section  does  not  apply.  The  case  is  go- 
verned by  the  53rd  and  following  sections,  which,  no 
doubt,  include  the  case  of  roads  being  interfeijed  with, 
but  which  also  contemplate  an  alteration  in  the  level, 
for  the  words  are,  **  if  it  be  fonnd  necessary  to  cross, 
cut  through,  raise,  sink,  or  use  any  part  of  any  road," 
&c  Such  an  alteration  in  the  level  is  not  a  work ; 
the  road  was  there  before — it  was  not  called  into  ex- 
istence by  the  company.  By  the  56th  section  the 
road  is  to  bo  restored,  if  it  can,  compatibly  with  the 
constrnction  of  the  railway;  that  means,  compatibly 
with  the  limits  prescribed  by  the  49th  section,  and  if 
it  cannot,  then  a  substituted  road  is  to  be  put  into  n 
substantial  condition,  but  there  is  no  provision  for 
keeping  the  substituted  road  in  repair.  It  is  to  be 
handed  over  to  the  county.  It  would  then  follow, 
upon  the  appellant's  argument,  that  if  the  company 
restore  a  road,  they  must  not  only  hand  it  over  to  the 
county  grand  jury,  but  must  repair  it  ever  afterwards, 
while  they  could  escape  from  this  result  by  adopting 
the  other  course  of  providing  a  substituted  road. 
[^Ballf  J, — What  is  a  sinking  for  the  purpose  of  mak- 
ing a  railway,  but  a  work — a  work  coutiected  with  the 
railway?  ]  [^Christian,  J. — If  it  be  a  work  at  all,  and 
if  without  it  the  railway  could  not  be  marie,  it  would 
be  very  hard  to  say  it  was  not  a  work  connected  with 
the  railway.  The  difficulty  is,  that  upon  the  wonls 
of  the  46th  section,  whatever  the  railway  company 
are  bound  to  execute,  they  are  bound  to  maintain. 
What  is  the  meaning  of  "  maintain?"  Will  not  that 
be  satisfied  by  the .  diversion  being  kept  level  ?  It 
wonld  not  follow  that  the  railway  company  are  bound 
to  keep  the  surface  of  the  road  in  repair.] 

James  Murphy  in  reply. — Looking  at  the  46th, 
49th,  and  50th  sections,  and  others,  and  the  con- 
struction put  upon  them,  there  is  ample  provision  for 
the  two  cases  of  t'le  railway  going  nnder  the  road  and 
the  road  going  under  the  railway.  If  so,  it  is  snffi- 
c'mt  to  say  of  the  latter  class  of  sections  that  they 
apply  to  a  different  state  of    things.      The    word 
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*'  bridge  '*  18  Dot  made  use  of  in  them  at  all.  How 
are  the  "  immediate  approaches ''  to  be  ascertained  in 
the  case  of  the  road  going  over  the  railway?  By  as- 
certaining the  alteration  made  by  the  railway.  For 
the  words  "  immediate  approaches ''  substitute  **  all 
other  necessary  works.'"  Could  the  railway  company 
leaye  an  overhanging  bank  on  either  side  which  might 
fall  down  in  a  week  ?  That  the  46th  section  includes 
both  cases  was  held  in  North  Staffordshire  Rculway 
Co,  V.  Dale.  ^Christian,  J. — In  that  case  the  su- 
perstructure was  held  necessary  to  be  maintained,  as 
being  part  of  the  bridge.]  The  descent  is  as  neces- 
sary in  the  one  case  as  the  ascent  in  the  other.  [Ball, 
t/.— The  descent  is  not  a  work,  it  is  an  operation.] 
This  is  only  to  change  a  Saxon  into  a  Latin  word. 
[Ball,  J. — It  is  insisted  that  it  is  not  a  work ;  it  may 
be  a  thing.]  Whatever  that  be  called  which  is  pre- 
scribed by  the  50th  section,  must  that  be  called  which 
is  prescribed  by  the  49th  section.  If  it  be  admitted 
that  in  case  of  a  road  going  under  the  railway  it  be 
necessary  to  cut  away  a  poition  of  it  and  make  it 
passable  for  carriages,  then  the  words  *'  necessary 
works  "  apply  to  the  descent  as  much  as  '*  immediate 
approaches'"  apply  to  the  ascent  where  the  railway 
goes  under  the  road.  It  is  admitted  that  the  com- 
pany must  Keep  the  bridge  and  the  buttresses  of  the 
bridge  in  repair.  Would  it  not  be  more  convenient 
to  leave  the  repairs  of  the  road  running  under  the 
bridge  in  the  same  hands?  [Chruftian,  J, — As  I 
understand  the  English  cases  they  do  not  go  upon 
convenience,  bat  upon  the  language  of  the  Act  There 
are  not  the  same  words,  and  to  argue  from  these  cases 
will  not  avail  mach.]  Monahan,  CJ. — The  whole 
qoestion  is,  whether  the  surface  of  this  road  comes 
under  the  words  *'  all  other  necessary  works."]  It 
was  not  necessary  to  decide  that  in  Trustees  of  New- 
castle, ^c.  Turnpike  Roads  v.  North  Staffordshire 
Railway;  but  the  language  of  Watson,  B.,  shows 
that  there  is  no  distinction  taken  between  the  case  of 
the  road  going  over,  and  that  of  the  road  going  under 
the  railway.  [Ball,  J. — But  no  case  has  occurred  in 
England  where  the  road  did  go  under  the  railway.] 
No. 

Cur,  adv.  vuh. 

Nov.2\. — MoNAHAN,  C.J. — This  question  comes 
upon  a  case  stated  by  the  magistrates  of  the  county 
of  Limerick  pursuant  to  the  20  &  21  Vic  c.  43,  s.  2. 
The  facts  are  identical  with  those  in  the  case  which 
came  before  the  Court  of  Queen's  Bench  (12  Ir. 
Com.  Law.  Rep.  224).  The  practice  is  now  settled. 
If  there  were  an  appeal  we  should  be  bound  by  the 
decision  of  a  court  of  co  ordinate  jurisdiction.  But 
there  being  no  appeal  wo  are  in  the  present  instance 
obliged  to  decide  upon  the  merits  for  ourselves.  Are 
the  railway  company  or  the  grand  jury  bound  to  keep 
that  part  of  the  road  in  repair  which  runs  nnder  the 
railway?  The  appellant,  who  represents  the  grand 
jo 7  here,  relief  upon  the  46th  section  of  the  Railways 
Clauses  Consolidation  Act  (8  Vic  c  20),  which 
enacts  that  "  if  the  line  of  the  railway  cross  any  turn- 
pike road  or  public  highway,  then  either  such  road 
shall  be  carried  over  the  railway,  or  the  railway  shall 
be  earned  over  such  road  by  means  of  a  bridge  of  the 
height  and  width,  and  with  the  ascent  or  descent,  by 


this  or  the  special  Act  in  that  behalf  provided;  tsc 
such  bridge,  with  the  immediate  approaches  asd  C 
other  necessary  works  connected  therewith,  MV 
executed,  and  at  all  times  thereafter  maintained  it  i:; 
expense  of  the  company.'*  We  have  been  referred  > 
North  Staffordshirs.Railvnay  Co.  v.  Dale  (8  Y^kk 
Bl.  836),  and  Trustees  of  Newcastle,  ^c.  Titnip 
Roads  V.  North  Staffordshire  Railway  {6  H.  &:5 
in  the  latter  of  which  it  was  held  that  under  thi;  ^• 
tion  the  company  were  bound  to  keep  in  repair  tit 
approaches  to  the  bridge  and  the  road  over  it.  M 
from  some  expressions  of  the  judges  it  has  been  mh 
to  be  collected  that  they  would  have  indodedtkca 
of  the  road  going  under  the  railway:  I  sbiQ  b 
consider  the  case  where  the  railway  is  carried  overci 
road  at  so  great  a  height  that  no  alteiatioD  is  c  rv 
saiy  iu  the  level  of  the  latter,  and  the  road  reoia 
in  the  same  state  as  it  was,  with  the  simple  excqt^ 
that  it  is  spanned  by  a  nulway  bridge  In  that  m 
(as  for  instance  the  case  of  the  bridge  wkich  croH 
the  road  that  goes  to  Howth)  it  would  be  impo-^bii 
to  hold  that  the  road  was  a  work,  or  a  part  oftbe^ 
cessary  approaches,  or  a  part  of  the  bridge  wi^n\ 
46th  section.  It  would  be  unreasonable  to  throw  ^fa 
the  railway  company  the  repairs  of  that  road.  Ii  's 
been  argued  that  the  present  case  is  different,  beois 
the  lowering  of  the  road  is  one  of  the  necessary  «(^ 
to  be  executed.  I  confess  I  cannot  see  how  the  m: 
when  made  fit  for  traffic,  is  a  necessary  work kl^ 
kept  in  repair.  The  53rd  and  56th  sectioos,  isi^ 
opinion,  govern  this  case-  The  53rd  section  ei*^ 
that  "if,  in  the  exercise  of  the  powers  hji\ai^' 
granted,  it  be  found  necessary  to  cross,  cot  throes- 
raise,  sink,  or  use  any  part  of  any  road,  whether  car 
riage  road,  horse  road,  tramroad  or  railway,  f^^ 
public  or  private,  so  as  to  render  it  impassible fo'^ 
dangerous,  or  extraordinarily  inconvenient  to  p«s' 
gers,  or  carriages,  or  to  the  persons  entitled  to  the  w^ 
thereof,  the  company  shall,  before  the  commeDceis^ 
of  any  such  o1)eration8,  cause  a  sufficient  road  tc  |( 
made  instead  of  the  road  to  be  interfered  with,  s^ 
shall,  at  their  own  expense,  maintain  such  sabstitc:^^ 
road  in  a  state  as  convenient  for  passengers  and  ci' 
riages  as  the  road  so  interfered  with,  or  as  nearly  ^ 
as  may  be."  And  the  56th  section  provides  tli»|; 
the  road  so  interfered  with  can  be  restored  comp*^;.' 
with  the  existence  and  use  of  the  railway,  it  shall  * 
The  57th  section  subjects  the  company  to  apenaltj ' 
they  infringe  this  provision.  If  the  railway  cofflp*^ 
had  occasion  to  sink  a  road  can  anyone  doabt  ^ 
their  liability  is  such  as  is  provided  for  by  the5o* 
section?  and  is  not  their  duty  done  when  they  b»|| 
complied  with  its  requirements?  Can  anyooe  oc^ 
that  the  railway  company  would  be  bound  to  pw^ 
a  substituted  road  under  the  53rd  section?  ^^^^ 
we  stop  short  and  say  that  the  56th  section  doeso' 
apply?  The  words  are  general.  I  am  qw^^'^J^'J 
that  by  the  49th  section  the  bridge  must  be  bo^f » 
a  certain  height;  and  if  it  were  not,  there  is  no  m^ 
that  the  company  would  be  bound  to  remedy  the 
feet.  And  similarly, -f  from  any  cause  the  road  W' 
n:iath  the  rai'way  bridge  should  rise  up  and  appr^** 
the  bridge,  there  would  be  a  duty  cast  upon  the  c*'"^ 
pany.  But  that  extremely  improbable  event  I  ^'* 
not  take  into  consideration  until  it  occurs.  Otbcrvi- 


THE  IRISH  JURIST 


69 


there  is  no  more  obligation  on  the  company  than  when 
the  level  of  the  road  ia-not  dislorbed  I  do  not  think 
this  18  an  '^  approach,"  nor  do  I  think  it  a  "  ne 
cessarj  work"  to  be  kept  in  repair;  and  therefore  I 
concor  in  the  jodgment  of  the  majority  of  the  Court 
of  Qaeen's  Bench. 

Christian,  J. — Thoogh  I  agree  with  the  result  of 
the  case  brought  before  the  Queen's  Bench,  I  shall 
state  my  own  views  respecting  the  question.     I  think 
that  each  of  these  sections  applies  at  a  different  stage 
of  the  railway  works.     If  there  needed  to  be  an  ex- 
cavation of  the  road  running  beneath  the  bridge,  I 
think  that  excavation  is  a  ''  necessary  work  connected 
with  the  bridge,"  under  the  46th  section.     I  cannot 
discern  in  what  particular  such  cutting  away,  such  ex- 
cavating, fails  to  come  under  this  designation.     It  is 
necessary.     It  is  connected  with  the  railway.     It  is 
said  that  it  is  not  a  work.     Why  not?     What  is  com- 
manded by  the  Act  to  be  done,  what  may  spread  over 
a  considerable  extent  is  surely  a  work.  I  think  this  is  as 
ronch  a  work  as  an  embankment.   1  therefore  agree  with 
llajes,  J.,  in  W,  Sf  L,  Railway  Co.  v.  Kearney,  that 
there  is  a  work  which  the  company  are  bound  to  main- 
tain.    Bnt  the  next  question  is, — what  is  that  which 
they  are  bound  to  maintain  ?  Here  I  differ  from  Hayes, 
J.     It  is  not  necessary  for  the  safety  of  the  bridge 
that  the  road  be  in  good  repair.     The  language  used 
10  North  Staffordshire  Railway  Co,  v.  Dale,  is  inap- 
plicable to  where  the  road  runs  nnder  the  railway. 
It  applies  where  the  road  runs  over  the  railway.   The 
road  is  then  part  of  the  bridge,  and  qua  *'  bridge  " 
and  qua  **  approaches  "  must  be  kept  in  repair.     But 
the  high  road  below  the  railway  is  neither  part  of  the 
bridge  nor  pait  of  the  approaches.     Therefore,  though 
the  46ih  section  should  apply  to  the  making  of  the 
ro^d^  it  does  not  apply  to  the  state  of  things  found 
by  this  case.     If  that  section  did  not  impose  the  duty 
of  restoring  the  road  to  a  state  fit  for  traffic,  were  the 
company  to  leave  it  in  its  nnfit  condition  ?     No ;  but 
that  is  provided  for  by  the  53rd  and  56th  sections,  the 
duties  under  which  sections  are  occasional  and  not 
permanent  as  are  those  imposed  by  the  former  class  of 
sections.     Nor  do  I  think  it  impossible  that  the  road 
niight  rise  up;  that  the  excavation  might  be  filled  up 
by  the  action  of  the  elements,   by  the  mud  washed 
down  by  the  rain.   So  often  as  this  might  happen,  if  I 
be  right  in  holding  the  excavation  to  be  a  work,  the 
company  wonld  be  bound  to  restore  the  levef  of  the 
road  nnder  the  46lh  section.  Upon  the  case  presented 
to  us  this  has  not  happened;  the  level  of  the  road  is 
not  alleged  to  be  altered,  but  only  its  surface  to  be  out 
of  repair. 

Judgment  Jor  the  respondents. 
Costs  were  not  given  against  the  appellant  as  there 
had  been  one  di.*scntient  j  udge  in  the  W.  ^  L.  Rail- 
way Co.  ▼.  Kearney.  {\2  Ir.  C.  L  R.  224). 


ROWLET   V.   SeILLT  AND  OTHERS. 

Nov.  18,  20  1862. 
Ejectment — New  Tried  Motion. 
A  deed-poll  executed  by  the   Commissioners    oj  the 
Incumbered  Estates  Court  conveyed  to  the  plaint  ff 
"  the  townland  oj  C,  containing  659a.  3r.  27p., 


more  or  less,  and  which  are  more  particularly  setjorth 
in  the  schedule  hereto  annexed^  and  as  delineated 
and  described  in  the  map  attached  hereto.^^     The 
schedule  annexed  contained  several  headings,    of 
which  the  first  was,  "  No,  on  the  Map,^^  the  second^ 
^''Denomination  of  the  Townland, ^^  and  the  fourth, 
^*  Statute  MeasureJ*^      Under  the  first  of  these 
appeared  '•  No,  60,"  and  opposite  to  it,  in  the  se- 
cond column,  the  words,  **  Road  and  waste  land,^^ 
and  under  the\  words  "  Statute  Measure'*^  la.  Or. 
lOp.      Upon  the  trial  of  an.  ejectment  brought  to 
^    recover  the  sites  of  certain  cottages  and  gardens,  it 
was  proved  that  the  ground  on  which  they  stood 
was  within  the  limits  of  No.  60,  as  marked  upon 
the  map;  and  evidence  was  given  on  the  other  hand 
that  the  road  and  waste^  exdusive  of  the  defendanfs 
holdings,  contained  what  was  set  opposite  to  "  No, 
60  "  in  the  Jourth  column.     The  jury  having  Jound 
a  verdict  for  the  dtfendants,  a  rule  for  a  new  trials 
on  the  grounds  that  such  verdict  was  against  evi- 
dence, and  the  weight  oJ  evidence  was  made  absolute. 
The  maxim  that  there  is  a  difference  between  new 
tried  motions  in  ejectment  and  other  new  trial  mo- 
tions on  tJie  ground  that  a  new  ejectment  may  be 
brought  by  the  plaintiff,  if  he  likes,  applies  to  cases 
in  which  there  is  a  bona  fide  question,  as,  for  in- 
stanccy  whether  there  be  a  life  m  being  or  not. 

This  was  an  ejectment  on  the  title  tried  before  Mona- 
han,  C.J.,  at  the  summer  assizes  for  Trim,  and  brought 
to   recover  "that  part  of  the  lands  of  Clondoognu 
now  in  possession  of  John  Reilly,  Catherine  Brennan, 
Charles  Ashe,  Catherine  Ledwitch,  Michael  Fitzsimon, 
and  John  Gomeran,  upon  and  adjoining  the  road  com- 
monly  known   as   the  Clondoogan   bogroad."     The 
plaintiff,  the  Hon.  Hercules  Rowley,  gave  in  evidence 
at  the  trial  a  conveyance  from  the  Commissioners  of 
the  Incumbered  Estates  Court,  dated  31st  October, 
1851,  to  Richard  Thomas  Rowley  and  his  heirs  in 
fee  simple  of  "the  townland  of  Clondoogan,  contain- 
ing 659a.  dr.  27p',  more  or  less,  and  which  are  more 
particularly  set  forth  in  the  shedule  hereto  annexed, 
and  as  delineated  and  described  in  the  map  attached 
hereto."     The  annexed  schedule  contained  four  head- 
ings: ,1.  Number  on  the  map.     2.  Denomination  of 
the  townland.     3.  Tenant's  name.     4.  Statute  mea* 
sure.     Under  the  first  of  these  headings  appeared 
(with  others)  ••No.  60,"   opposite  to  which,   under 
the  second  heading,  were  the  words  ••  road  and  waste 
land,"  and  under  the  fourth  heading  '*  la.  Or.  I  Op." 
The  plaintiff  produced  a  surveyor,   George  Taylor, 
who  deposed  that  he  surveyed  the  lands  in  question 
in  the  year  1848;  that  the  map  annexed  to  the  In- 
cumbered Estates  Court  conveyance  appeared  to  be 
copied  from  his  map ;  that  No.  60  on  the  map  was  a 
road  passing  through  a  farm  in  the  tenure  of  ono 
U  iliiams  (whose  holding  was  also  comprised  in  the 
conveyance  and  schedule),  which  farm  was  on  both 
sides  of  the  road;  that  there  were  cottages  on  No. 
60,  which  cottages  were  also  there  in  the  year  1848, 
but  were  not  marked  upon  the  map ;  that  No.  60, 
running  between  the  two  fences*  was  called  road  and 
waste,  but  that  where  the  cottages  stood  was  not 
then  waste.     The  defendants  produced  a  surveyor,  a 
Mr.  Malone,  who  proved  that  he  had  surveyed  ih) 
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^ame  lands;  that  No.  60  on  the  mHp  represented  the 
portion  on  which  the  defendants'  cottages  stood ;  and 
that  if  not  within  No.  60  they  must  be  within  Wil- 
liams's holding;  that  the  defendants'  holdings  contained 
30  perches;  and  that  the  road  and  waste,  exclusive 
of  these  holdings,  contained  la.  Or.  lOp.  The  plain- 
tiff's surveyor  explained  the  discrepancy  between  his 
survey  and  that  of  the  defendants'  surveyor  as  re- 
garded the  contents  of  the  road,  by  alleging  that  one 
incladed  the  fences  and  the  other  did  not.  One  of 
tha  defendants  was  examined,  and  stated  that  he  had 
lived  for  30  years  in  one  of  the  cottages  now 
claimed  by  the  plaintiff;  that  he  had  built  the  said 
cottage,  and  more  than  20  years  previously  enclosed 
the  garden  which  belonged  to  it :  that  the  land  was 
at  that  t'me  waste;  that  neither  he  nor  any  of  the  de- 
fendants ever  paid  rent  to  anyone,  nor  was  it  ever  de- 
manded; and  that  he  got  no  notice  from  the  Incum- 
bered Estates  Court.  The  defendants'  counsel  then 
asked  the  judge  to  tell  the  jury  that  if  the  road  con- 
tained the  quantity  mentioned  in  the  schedule,  irre- 
spective of  the  defendants'  ]  remises,  tlie  defendants 
were  entitled  to  a  verdict,  which  be  refused  to  do, 
and  told  the  jury  that  the  plaintiff  was  entitled  to  re- 
cover if  the  premises  in  dispute  were  part  of  the 
lands  of  Glondoogan  as  comprised  in  the  map  and  sche- 
dule attached  to  his  conveyance.  The  juiy  found 
that  the  cottages  and  gardens  were  neither  road  nor 
waste,  and  that  they  were  not  included  in  the  map 
and  schedule  attached  to  the  conveyance.  The  plain- 
tiff having  obtained  a  conditional  order  for  a  new 
trial  on  the  ground  that  this  verdict  was  against  evi- 
dence and  the  weight  of  evidence, 

W.  J.  O'DriscoU  (with  him  C.  PaUes\  for  the  de- 
fendants, showed  cause  and  cited  Boyle  v.  MulhoUand 
(10  Ir.  C.  L.  Rep.  150);  D.  ^  K,  Railway  Co.  v. 
Bradford  (7  Ir.  C.  L.  Rep.  57);  Roey.  Lidwell  (9 
Ir.  C.  L.  Rep,  184);  Fisiinicci  v.  Turner  (28  L.  T. 
104). 

G.  BaUersbyy  Q.C.,  and  F.  L,  Dames^  in  support 
of  the  rLle. — Lewellyn  v.  Earl  of  Jersey  (1 1  M.  &  W. 
183)  is  quatuor  pedibus  with  the  present  case.  In 
some  of  those  cited  the  map  has  been  rejected;  in 
others  it  has  been  taken  to  qualify  and  explain,  or  to 
govern.  The  conflict  is  not  between  the  body  of  the 
conveyance  but  between  the  schedule  or  one  portion 
of  the  schedule  and  the  map.  It  is  admitted  that  we 
must  travel  out  of  the  conveyance,  and  this  is  irre- 
spective of  the  explanation  given  by  the  plaintiff^tf 
witness,  Mr.  Taylor.  An  additional  description  of 
waste  is  not  of  equal  certainty  with  a  description  by 
metes  and  bounds.  If  the  certainties  be  equal  in  de- 
gree we  must  adopt  the  6rst  and  reject  the  second. 
In  this  instance  the  schedule  cannot  be  adopted  per 
se.  The  conveyance  per  ae  will  not  tell  exactly  what 
was  purchased  or  where  the  property  is.  [Monahan^ 
€,J, — It  is  clear  the  plaintiff  does  not  get  the  whole 
of  Glondoogan.]  There  is  nothing  to  identify  what 
the  tenant  holds  but  the  first  heading.  Suppose  an 
ejectment  brought,  and  the  conveyance  and  schedule 
set  up,  could  the  plaintiff  ever  identify  the  lands 
sought  to  be  recovered  as  waste  land?  It  is  plain 
that  he  could  not.  The  only  effect  to  be  given  to  the 
number  mentioned  in  the  first  column  is  to  treat  it  as 
equivalent  to  stating  "  all  that  portion  of  the  lands  of 


Glondoogan  bounded  by  No.  5  on  the  north."  If  the 
schedule  stopped  there,  and  there  were  no  other  de- 
scription, it  could  not  be  said  that  there  was  not  an 
adequate  description  of  the  portion  passed.  Subse- 
quent misdescription  will  not  vitiate  this.  [Monahaii, 
C,  J. — The  schedule  referring  to  the  map  makes  the 
map  a  portion  of  the  schedule.]  Therefore  the  rea- 
soning for  rejecting  the  map  in  Soe  v.  Ltdwell  is  re- 
levant The  Court  did  not  reject  the  map  in  that 
case  because  it  was  a  map.  [^Christiafiy  J. — We 
stand  upon  the  map  here  for  the  same  reason  as  we 
rejected  it  in  Roe  v.  LidwelL^  Errington  v.  EorU 
(6  Ir.  C.  L.  Rep.  279)  is  identical  with  this  case. 
*'  If  one  grant  in  this  manner  '  all  my  meadow  in  D. 
containing  ten  acres,'  whereas  in  truth  his  meadow 
there  doth  contain  twenty  acres,  it  seems  this  is  a 
good  grant  for  the  whole  twenty  acred.  So  if  one 
grant  thus,  '  all  those  forty-seven  acres  of  land  by 
the  sleight,  whereof  fifteen  lie  in  D.,  twenty  in  £., 
and  twenty-five  in  F.'  and,  in  truth,  all  of  them  do 
lie  in  F.,  and  none  of  them  in  D.  or  £.,  this  is  a  good 
grant  to  carry  the  whole  forty-seven  acres." — Shep- 
pard's  Touchstone,  pp.  248,  249;  Plowden's  Reports, 
191 ;  Broom^s  Maxims,  482. 

C  Pallet  in  reply. — No  objections  were  taken  to 
the  charge  of  the  Chief  Justice  at  the  trial.  There 
were  two  constructions  of  the  conveyance  then  urged 
upon  the  court — first,  that  its  effect  was  to  pass  the 
entire  townland,  and  secondly,  that  there  was  such  a 
prce^entia  corporis  as  required  the  map  to  be  referred 
to,  and  it  may  be  assumed  that  the  firat  of  these  con- 
structions has  been  disposed  of.  *'  The  townland  of 
Clondoogan  "  would  by  itself  pass  the  entire,  but  the 
conveyance  reduces  Clondoogan  to  *^  that  part  of  Glon- 
doogan.'^  Clondoogan,  therefore,  is  not  sufficient; 
there  is  want  of  certainty  in  the  first  description.  If 
there  were  certainty  in  the  first  description,  everything 
else  must  yield  to  that ;  but  if  there  be  not,  the  coart 
cannot  go  to  the  second  word  and  the  third  word  ia 
order  to  find  certainty,  but  must  go  to  the  whole  to  • 
find  certainty.  There  is  no  falsa  demonstratio  in  the 
present  case.  In  BoyU  v.  MulhoUand,  Fitzgerald, 
B.,  sayi,  "  The  meaning  of  that  rule  Q  falsa  demon- 
stratio non  nocet ')  as  applied  to  cases  like  the  present, 
I  take  to  be  this — if  a  grant  indicates  the  thing  con- 
veyed by  an  enumeration  of  several  particulars,  and 
there  be  in  existence  no  subject-matter,  the  property 
of  the  grantor,  in  which  all  those  particulars  concur, 
but  there  be  a  subject  in  which  some  of  them  do,  that 
subject  shall  pass,  and  the  inapplicable  particulars 
shall  be  rejected  as  mistaken  description."  The  court 
must  see  if,  giving  the  description  every  qualification, 
there  be  a  sufficient  description.  Llewellyn  v.  The 
Earl  of  Jersey  would  apply  to  the  present  case  if 
the  woixis  *'  road  and  waste  "  were  not  here.  As  to 
the  passage  cited  from  Sheppards'  Touchstone, 
stopping  at  D.,  there  is  a  sufficient  description.  Here 
the  description  is  insufficient.  [^Keogh,  J. — Suppose 
the  schedule  referred  to  "  all  that  part  of  the  road  and 
waste  land  maiked  red  upon  the  map,"  would  that 
not  cany  a  squatter's  house  upon  it?J  It  would  not, 
but  that  is  not  this  case.  [Chri^ian,  /.—It  seems  to 
me  that  to  make  Fitzgerald,  B.'s,  rules  applicable, 
the  quantities  must  be  equal.]  The  court  canuot 
compare  the  lucidity  of  the  description*,  where  ihc 
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first  is  iDsafficieDt.  The  Incambered  Estates  Conrt 
may  have  intended  to  pass,  and  the  purchaser  to  pur- 
chase this  land,  oat  that  will  not  be  snfficient  unless  it 
did  pass.  There  is  no  deGnite  boundary  of  No.  60 
on  the  map,  and  that  is  on  the  map  which  is  not  in- 
tended to  be  passed.  There  b  the  greatest  difference 
in  all  the  cases  reported  from  the  Lauded  Estates 
Coart  since  Errington  t.  Rorhe  was  decided.  The 
present  case  most  be  taken  to  be  that  of  one  descrip- 
tion having  three  particulars,  to  which  the  reasoning 
in  Fitsgeridd,  B.'8  judgment  would  apply,  or  that  of 
three  descriptions,  and  the  first  of  ihem  an  insufficient 
one. — Datctii^a  Case  (3  Rep.,  1 0  a,  note) ;  Dodding- 
ton's  Case  (2  Rep.,  33  a,  note) ;  Viner's  Abridgement, 
title  Grant  P.;  Raed.  Connolly  v.  Vernon  and  Vyse 
(5  East.,  80).  There  is  no  case  which  makes 
against  these  views  decided  in  the  Incambered  Estates 
Court.  \^Monahan  CJ. — In  any  of  the  cases  cited 
by  yon,  did  the  rale  apply  where  the  descriptions 
varied  in  degree  of  certainty?]  The  qnestion  of  the 
degree  of  certainty  has  never  been  raised  in  any  of 
these  cases,  nor  in  the  passages  taken  from  Sheppard's 
ToDchstone.  \ChiisAian^  J, — The  maxim,  ^'' falsa 
demonstratio  non  nocet"  does  not,  I  conceive,  apply 
to  where  there  is  first  a  description  which  would 
be  snfiicient  of  itself,  but  to  where  it  is  of  that  high 
class  that  it  actually  presents  the  prosserdia  corporis,} 
A  new  trial  onght  not  be  granted  in  this  case  atler  the 
manner  in  which  the  trial  was  conducted.  Evidence 
was  received,  and  not  objected  to,  and  went  to  the 
jury,  and  it  is  a  hardship  on  the  defendants  to  come  to 
the  conrt  and  ask  for  a  new  trial  on  the  ground  that 
the  verdict  was  against  the  weight  of  evidence.  The 
plaintiff's  evidence  was  not  sufficient  to  entitle  him  to 
a  direction.  The  gronnds  for  granting  a  new  trial  in 
ejectment  differ  from  those  in  any  other  case.  Where 
the  verdict  is  for  the  defendant,  the  court  will  seldom 
grant  a  new  trial,  because  the  plaintiff  may  bring  a 
new  action — Chitty's  Archbold,  1520.  This  verdict 
•  cannot  be  unsatisfactory  to  the  conrt.  To  grant  a 
new  trial  wonld  encoarage  plaintiffs  to  bring  forward 
their  cases  in  a  slovenly  manner. 

Cur.  adv,  wlu 

Jan.  22^  1863. — ^Monahan,  CJ. — ^This  was  an  eject 
ment  oo  the  title  to  recover  certain  premises  to  which 
the  plaintiff  claimed  title  under  a  conveyance  by  the 
Incnmbered  Estates  Conrt,  of  ''the  townland  of 
Cloodoogan,  contiiining  659a.  3r.  27p.,  more  or 
less,  Dfiore  particnlarly  set  forth  in  the  schedule  here- 
to annexed,  and  as  delineated  and  described  in  the 
map  attached  hereto."  What  was  intended  to  be 
conveyed  by  this?  All  that  was  within  the  limits  of 
this  map.  It  is  abo  certain,  looking  to  the  map  and 
the  conveyance,  that  it  was  not  intended  to  convey 
the  entire  townland  of  Clondoogan,  for  that  is  much 
more  extensive  thah  the  number  of  acres  mentioned. 
Evidence  was  gone  into  at  the  trial.  The  schedule  con- 
sists of  several  columns — the  first  containing  the  num- 
ber on  the  map;  the  second,  the  denomination  of  the 
townland;  the  third,  the  tenant's  name;  and  a  fourth, 
the  statate  measure.  John  Williams  U  described  to 
be  the  tenant  of  lots  4,  5,  6,  and  7,  and  the  quantity 
of  his  holding  to  be  80  acres.  It  appears  by  the  map 
that  these  80  acres  are  intersected  by  a  small  farm 


road  or  boreen,  which  upon  the  map  is  designated 
'^  No.  60."  The  statement  regarding  this,  t.e.,  by 
way  of  denomination  in  the  schedule,  is  '*  road  and 
waste  land,''  and  the  quantity  is  marked  as  1  a.  Or. 
lOp.  The  surveyor's  evidence,  if  that  be  accurate,  is 
this,  that  the  road  and  waste  land  is  one  acre  and  ten 
perches  in  extent.  The  operative  part  of  the  convey- 
ance did  not  convey  the  cottages  and  gardens.  I 
thought  at  the  trial  that  the  schedule  inclnded  them, 
and  that  it  was  the  intention  of  the  parties  to  the  con- 
veyaitce  to  include  everything.  I  left  the  question  to 
the  jury  without  arguing  with  them,  intimating*  that 
there  was  no  law  in  the  case,  and  if  they  had  fonnd 
that  these  gardens  and  cottages  were  included,  thero 
would  be  no  qnestion.  But  they  made  short  work 
with  the  matter,  and,  without  leaving  their  box,  said, 
'*  We  do  not  think  that  cottages  and  gardens  are  road 
and  waste  laud."  No  objection  was  taken  to  my 
charge,  nor  could  there  have  been.  The  only  thing 
possible  would  have  been  to  call  on  me  to  go  more 
minutely  into  the  case,  and  I  would  have  done  so  if  I 
had  expected  the  result.  We  must  consider  if  there 
bo  any  evidence  to  indace  the  jury  to  hold  that  these 
cottages  and  gardens  were  not  included  in  the  sche- 
dule. That  depends  upon  what  in  point  of  fact  is  the 
operative  or  conveying  part  in  the  schedule.  It  is 
'*  that  piece  of  ground  marked  No.  60  on  the  map." 
And  No.  60  on  the  map  shows  clearly  that  these  cot- 
tages and  gai'dens  are  included.  If  there  be  any  dis- 
crepancy (which  I  do  not  think  there  is),  the  govern- 
ing portion  of  the  schedule  is  '*  that  piece  of  ground 
marked  No.  60  on  the  map."  We  think,  therefore, 
that  this  verdict  was  without  any  evidence  at  all  to 
sustain  it.  We  were  referred  to  authority  to  show 
that  there  is  a  difference  between  new  trial  motions 
in  ejectment  and  other  new  trial  motions,  on  the 
ground  that  a  new  ejectment  may  be  bronght  But 
this  refers  to  where  there  is  a  bona  fide  question,  as, 
for  instance,  whether  a  life  is  in  being  or  not.  But 
here  there  was  no  evidence,  and  the  miscarriage  wap, 
perhaps,  partly  a  miscarriage  of  my  own.  We  most, 
therefore,  make  absolute  the  order  for  a  new  trial,  but 
as  the  defendants  have  been  guilty  of  no  misconduct, 
the  costs  of  the  former  trial  must  be  paid. 

Rule  absolute. 


Court  oC  <EBjtr]^equen 

[Heported  by  R  J.  Wrixon,  Eiq.,  Barrlster.at.Law.3 

[Before  Pigot,  C.B.,  Huqhes  and  Deast,  BB.] 

Burns  v.  the  Cork  and  Bandon  Railwat  Compant. 

Nov.  \m,  1862;  Jan.  31,  1863. 

Demurrer — Liability  of  railway  companies  for  de- 
jects in  the  construction  of  their  engines — Christie 
V.  Griggs,  Grote  v.  The  Chester  and  Holyhead 
Railway  Company. 

A  Railway  contpany  are  responsible  for  all  defects 
in  their  engines^  whether  concealed  or  not^  and  are 
not  protected  by  pleading  that   they  bought   the 
engine  from  a  competent  manufacturer. 
Action  by  plaintiff  against  the  Cork  and  Bandon  Rail- 
way Company  for  injuries  resulting  from  alleged  ne- 
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gligeDce  in  carrying  him.  Defence:  That  the  alleged 
breach  of  contract  was  occasioned  solely  by  an  inevit- 
able accident  which  occurred  withont  default  or  negli- 
gence on  the  part  of  the  defendants,  to  wit,  that  while 
the  plaintiff  was,  pursuant  to  the  aforesaid  contract, 
being  carried  by  the  defendants  from  Cork  to  Bandon 
in  their  carriages  on  their  railway  in  the  second  count 
mentioned,  a  fracture  occurred  in  a  crank  pin  in  one 
of  the  leading  wheels  of  the  locomotive  engine  attached 
^  to  the  train.  And  the  defendants  say  that  the  said 
fracture  was  occasioned  by  an  original  defect  in  the 
material  and  construction  of  the  said  crank-pin,  and 
in  the  inside  or  centre  thereof,  which  said  defect,  be- 
fore the  said  fracture  occurred,  was  not  capable  of 
being  detected  by  the  defendants  upon  due  and  proper 
examination.  And  the  defendants  say  that  the  said 
ciank-pin  was  purchased  together  with  the  said  loco- 
motive engine  by  the  defendants,  in  the  due  course  of 
business  from  competent  manufacturers  thereof,  and 
was  not  made  by  the  defendants ;  and  that  on  the  day 
of,  and  before  the  said  journey  the  defendanls  duly 
and  properly  examined  the  said  locomotive  engine  and 
crank  pin,  and  had  not  at  any  time  before  the  said 
fiacture  any  notice  of  the  said  defect;  and  that  the 
said  alleged  breach  of  contract  was  occasioned  solely 
by  the  said  inevitable  accident 

Waters  (with  him  Barry,  Q.C7.)  for  the  plaintiff, 
In  support  of  the  demurrer. — The  fracture  in  the 
crank- pin  is,  primd  facie,  proof  of  negligence,  and 
the  defendants  are  bound  to  discharge  themselves  of 
that  negligence.  In  Christie  v.  Griggs  (2  Camp.  79) 
a  case  of  accident  in  a  coach,  Sir  J.  Mansfield,  C.J., 
stated  the  principle  of  law  to  be,  that  it  lay  on  the 
defendant  to  show  '*  that  the  coach  was  as  good  a 
coach  as  could  be  made."  The  defence  here,  there- 
fore, should  disclose  an  unavoidable  accident,  one 
which  no  diligence  could  have  averted.  Whether  they 
made  the  engine  themselves  or  bought  it  from  a  ma- 
nufacturer, their  responsibility  is  just  the  same.  If 
there  was  negligence  on  the  part  of  the  manufacturer 
they  must  account  for  it.  Sharp  v.  Grey  (9  Bing. 
457)  is  exactly  in  point.  It  decides  that  if  an  acci- 
dent happen  from  a  defect  in  the  construction  of  a 
coach,  the  proprietor  is  liable,  although  the  defect  be 
ont  of  sight  and  not  discoverable  upon  ordinary  ex- 
amination. Here  defendants  ought  to  have  averred 
that  they  got  a  good  manufacturer,  and  also  that  he 
mado  this  engine  properly.  They  only  say  that  they 
got  it  in  due  course  of  business  from  a  competent  ma- 
nufacturer;«  and  it  is  quite  consistent  with  this  aver- 
ment that  they  paid  him  a  low  price  and  got  an  infe 
rior  engine.  They  should  aver,  as  is  laid  down  in 
Christie  v.  Griggs,  that  they  got  as  good  a  machine 
as  could  be  made.  **In  due  course  of  business" 
means  nothing.  How  can  the  court  know  what  the 
course  of  the  company's  business  is,  or  whether  it  is 
a  proper  course?  It  should  bo  **  in  due  course  of 
their  duty."  If  the  company  is  discharged  of  all  lia- 
bility by  going  to  a  competent  manufacturer  a  person 
injured  has  no  redress,  for  Winterbottom  v.  Wright  (10 
M.  &  W.  109)  decides  that  he  has  no  remedy  against 
the  manufacturer.  [Pigot,  C»B, — The  real  point  is, 
that  the  negligence  of  the  manufacturer  is  the  negli- 
gence of  the  company.]  And  the  manufacturer  should 
come  forward  and  prove  that  he  used  all  possible  care 


and  skill  in  the  construction.  \^PigoU  CB, — Bat  if 
a  railway  company  buying  an  engine  with  a  secret  de- 
fect not  discoverable  by  any  investigation  are  guilty  of 
negligence,  everyone  using  an  instrument  with  an  on- 
known  defect,  which  he  has  purchased,  is  also  liable, 
e.g.  a  sportsman  with  a  gun  which  bursts  and  does 
mischief.  [Hughes,  B. — Is  a  railway  company  which 
buys  its  engines  to  have  a  less  liability  than  one  which 
makes  its  own  engines?  Public  safety  requires  that 
the  liability  should  be  the  same  in  both  cases]  The 
case  of  a  sportsman  with  a  gnn  is  different  from  that 
of  a  railway  company  using  an  engine.  The  liabiiity 
of  the  latter  is  the  same  as  that  of  coach  proprietor?, 
as  ruled  by  the  old  cases, ;  and  it  ought  to  be  tight- 
ened instead  of  relaxed,  as  there  is  oo  competition 
between  railway  companies  to  insure  efficiency.  They 
also  cited  Israel  y,  Clarke  (4  Esp.  259);  Christie  v. 
Gtiggs  (2  Camp.  79);  Grate  y.  Chester  and  Holy- 
head RaUway  Co.  (2  Ex.  251.) 

W.  M,  Johnson  (with  him  Chatterton,  Q.Q  in 
support  of  the  defence. — Does  the  duty  of  a  railway 
company  in  purchasing  carriages  from  a  manufactnrer 
extend  beyond  matters  of  cognizance?  [Pigot,  C^B. 
— <)n  this  defence  yon  must  argue  that  there  is  no  ob- 
ligation on  the  company  to  make  inquiry  into  the 
goodness  of  their  engine  when  they  buy  it,  provided 
they  purchase  from  a  competent  manufacturer.]  RaO- 
way  companies  are  not  warrantors  for  the  safety  of 
their  passengers.  The  gist  of  this  action  is  negligence, 
and  the  defence  is  a  clear  denial  of  negligence.  It 
avers  the  purchase  from  a  good  manufacturer  and  care- 
ful examination  as  well  during  their  use  of  the  engine 
as  before  they  bought  it.  Under  this  defence  the 
company  should  have  proved  that  at  no  time  could 
they  have  discovered  the  defect  by  examination.  No 
inspection,  however  close,  could  have  discovered  a 
defect  in  the  centre  of  the  crank  pin.  If  the  company 
are  responsible  for  the  negligence  of  the  manufacturer, 
it  can  only  be  on  the  principle  that  he  is  their  servant 
But  how  far  back  is  this  fictitious  relationship  to  be  ' 
implied?  Are  the  company  to  answer  for  the  con- 
duct of  the  iron-founder?  "  Due  con  rse  of  business" 
must  mean  a  course  of  business  in  discharge  of  their 
proper  duty.  It  means  more  than  aiccording  to  their 
ordinary  habit,  because  such  an  avertrient  would  be 
ridiculous  and  nugatory.  The  same  rule  must  apply 
to  all  carriers  as  well  as  railway  companies;  and  on 
the  principle  contended  for,  a  steam -packet  company 
would,  in  case  of  accident,  be  answerable  for  the  ne- 
gligence of  all  persons  concerned  in  the  making  of 
their  steamers  np  to  the  extractors  of  the  raw  mate- 
rial Grote  v.  2  he  Chester  and  Holyhead  Railway 
Company  is  analogous  to  this  case;  but  the  company 
were  there  held  liable,  because  it  was  their  legal  duty 
to  make  their  own  line,  and  they  were  answerable  for 
the  defects  in  a  bridge  made  by  one  of  their  own  ser- 
vants, as  the  builder  was  there  held  to  be.  Railway 
companies  are  not  recognised  by  the  Legislature  as 
manufacturers  of  their  own  rolling  stock.  Here  the 
defence  alleges  that  the  sole  cause  of  the  accident  was 
the  latent  defect  in  the  crank  pin.  In  Sharpy.  Gray 
there  had  been  no  complete  examination  of  the  axle- 
tree  before  the  coach  started,  which  is  the  point  of 
that  case.  They  also  cited  Aston  v.  Heaven  (2  Excb. 
531);  Harris  r.  Costar  (1  Oar.  &  Pay.  636);  Ross 


THE  IRISH  JURIST, 


73 


V.  HiU  (2  C.  B.  877);  Chitty  on  Contracts,  6th  ed. 
440;  Patience  v.Townley  (2  Sroithf  224);  Dudlow 
T.  Watchom  (16  East.  39). 

Cur,  ad,  wdU 

Jan.  31,  1863. — ^The  jndgment  of  the  coart  was 
delivered  by 

DfiAST,  B. — This  case  comes  before  the  conrt  npon 
a  demarrer  to  the  defences  to  the  1st,  2nd,  and  Srd 
counts  in  the  summons  and  plaint.  The  first  defence, 
which  is  the  subject  of  demurrer,  states  that  the  acci- 
dent was  caused  nolely  bj  an  nfiavoidable  mishap 
which  occurred  without  default  or  negligence  on  the 
part  of  defendants.  So  far  the  defence  is  good,  be- 
cause a  carrier  of  passengers  does  not  warrant  the 
safe  or  due  amval  of  his  passengei's.  But  the  defence 
then  sets  out  the  nature  of  the  accident,  by  reason  of 
which  the  breach  of  contract  admittedly  occurred.  I 
am  of  opinion  that  the  introductory  averments  are 
goremed  by  those  which  descnbe  the  accident,  and 
that  on  these  grounds  the  defence  fails  to  justify  the 
defendants.  A  carrier  of  passengers  must  be  consi- 
dered as  warranting  his  vehicle  free  from  all  defects 
at  the  commencement  of  his  journey  so  far  as  care 
and  foresight  can  avail.  In  Christie  v.  Origgs  (2 
Camp.  81)  Sir  James  Mansfield  says, — **  For  goods 
the  carrier  is  answerable  at  all  events,  but  he  did  not 
warrant  the  safety  of  passengers.  His  undertaking 
as  to  them  went  no  farther  than  this, — that  as  far  as 
boman  care  and  foresight  could  go  he  would  provide 
for  their  safe  conveyance."  And  a  little  before  he  ob- 
serves, *Mt  lies  on  him  to  show  that  the  coach  was 
as  good  a  coach  as  could  be  made,  and  the  driver  as 
siuifol  a  driver  as  could  anywhere  be  found."  Sharp 
r.  Grey  (9  Bing.  45)  is  a  still  stronger  case.  There 
the  axle-tree  of  the  defendant's  coach  broke  at  a  part 
of  the  axle  which  was  covered  with  wood ;  the  maker 
of  the  coach  proved  that  the  whole  vehicle  had  been 
made  of  the  best  materials;  and  it  was  clearly  shown 
that  the  defect  was  not  not  discoverable  by  ordinary 
examination,  yet  the  defendant  was  held  liable,  Gase- 
lee,  J.,  observing,  *^  The  buithen  lay  on  the  defendant  to 
show  that  there  has  been  no  defect  in  the  construc- 
tion of  the  coach."  And  Bosanquet,  J.,  says,  '*  If 
when  the  coach  started  it  was  not  road -worthy,  the 
defendant  is  liable  for  the  consequence  npon  the  same 
principle  as  a  ship-owner  who  furnishes  a  vessel  which 
u  not  sea  worthy."  If  the  defendants  are  not  re- 
sponsible for  an  original  defect  of  construction,  coach 
proprietors  might  buy  badly  made  or  dangerous  coaches, 
and  the  passengers  would  be  without  remedy.  In 
Grate  v.  The  Chester  and  Holyhead  Railway  Co  (2 
£x.  256),  Parke,  B.,  says,  with  reference  to  Sharp 
y.  Grey^  **  In  that  case  defendant  is  liable  for  an  ac- 
cident which  arises  from  an  imperfection  in  the  vehicle 
although  be  employs  a  clever  and  competent  maker." 
And  with  reference  to  the  ca^e  in  2  Kx.,  Pollock, 
C.B.,  says,  "It  cannot  be  contended  that  the  defen- 
dants are  not  responsible  for  the  accident  merely  on 
the  ground  that  they  have  employed  a  competent  per- 
son to  (construct  the  bridge."  In  my  opinion  the  de- 
fendants have  not  shown  any  facts  to  exempt  them 
from  the  rule  laid  down  in  these  cases.  They  admit 
a  defect  in  the  engine  at  the  beginning  of  the  journey, 
and  that  the  defect  caused  the  accident.     In  the  plea 


there  is  no  averment  of  care  or  skill  in  the  mauufac" 
turer  of  the  engine,  nor  of  care  having  been  taken  by 
the  defendants  in  selecting  the  engineer.  There  might 
have  been  gross  neglect  on  defendant's  part.  The 
contrary  does  not  appear.  If  the  defendants  had  made 
the  engiue  in  their  own  factory  they  must  have  proved 
doe  care  and  skill  in  its  construction.  They  cannot 
escape  from  that  liability  by  averring  that  they  bought 
the  engine  from  a  competent  manufacturer.  To  hold 
otherwise  would  be  to  leave  the  public  without  remedy 
at  the  mercy  of  railway  companies.  This  is  the  view 
which  the  court  takes,  and  which  directs  its  judgment, 
which  I  have  been  requested  to  deliver. 

Demurrer  allowed. 


Court  of  ^idvofiatt. 

C  Reported  by  W.  R.  MUter,Ei4.,LL.D .  BtfrUter.at.Law  J 

Dalt  and  wife  V.  Burke. — Feb.  20. 

Lost  will — Contents — Proof  by  one  witness — Part  in 
favour  of  drawer  condemned — Costs  of  executor  of 
former  will  impeaching  a  later  wiU^  and  failing — 
Costs  of  Attorney- General  intervenienU 

Since  the  Probate  Act  of  1 857  f  20  ^  21  Vict,,  c,  79, 
5.  68),  a  will,  or  the  contents  of  a  lost  will,  may  be 
established  by  the  evidence  of  one  witness  only. 

Where  a  testatrix  was  in  extremis,  and  her  capacity 
doubtful,  and  the  drawer  of  the  will  gathered  her 
intentions  as  to  the  dispositions  from  previous  de^ 
clarations,  words  in  favour  of  himself  and  his  wife, 
which  he  introduced  into  the  will,  were  omitted  from 
the  probate — the  court  not  being  satisfied  that  the 
testatrix  understood  their  meaning,  or  interided  them 
to  be  inserted. 

An  executor  in  a  former  will,  who  was  also  an  express 
trustee  for  charities,  was  justified  in  pleading,  as  to 
a  later  will  with  a  clause  of  revocation,  undue  exe- 
cution and  want  of  capacity,  and  was  allowed  his 
costs,  where  the  later  will  was  made  when  testatrix 
was  in  extremis,  and  contained  peculiar  words  in 
favour  oj  the  drawer  and  his  wife,  and  was  de- 
stroyed by  the  drawer;  but  nevertheless  She  jury 
found  it  was  a  valid  will. 

As  a  general  rule,  intervenients  do  not  get  costs,  but 
where  the  Attorney- General  is  a  necessary  party^ 
and  intervettes,  he  will  be  allowed  them. 

This  was  a  suit  instituted  by  the  plaintifTs  in  order  to 
establish  a  will  bearing  date  the  30th  day  of  April, 
1860,  of  Anne  Kenny,  deceased,  who  died  on  the 
1 3th  of  February,  1 862,  in  which  the  plaintiffs  were 
named  executor  and  executrix,  and  which  will  the 
plaintiffs  had  propounded  in  their  declaration.  The 
defendant,  by  his  plea,  alleged  that  the  will  of  the 
30th  April,  I860,  was  revoked  by  a  later  will  of  the 
1 2th  of  February,  1 862,  which  contained  an  express 
clause  of  revocation,  and  which  later  will  was  after- 
wards destroyed,  and  (by  amendment  by  the  judge's 
directions)  that  the  defendant  was  the  maternal  aunt 
and  sole  next  of  kin  of  the  deceased.  The  plaintiffs 
replied — impugning  the  alleged  will  of  the  1 2th  Feb- 
ruary, 1 862,  on  the  ground  of  undue  execution,  and 
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waut  of  testamentary  capacity  of  the  deceased.  The 
assets  consisted  principally  of  monies  which  belonged 
to  a  brother  of  tho  deceased,  who  died  at  Brazil,  and 
had  bequeathed  portions  of  it  to  the  deceased,  some 
parts  of  which  were  not  yet  realized.  The  canse  was 
tried  at  the  sittings  after  Michaelmas  Term,  1662, 
before  the  Court  and  a  special  jury.  Two  issues  were 
sent  to  the  jnjy — first,  whether  the  destroyed  will,  of 
the  1 2th  February,  1 862,  ever  was  the  last  will  of 
the  deceased?  Secondly,  if  so,  whether  that  vrul 
contained  an  express  clause  of  revocation  ?  The  jury 
found  that  the  will  of  the  1 2th  February,  1862,  was 
the  last  will  of  the  deceased,  and  also  that  it  did  con- 
tain an  express  clause  of  i*evocation.  The  cause  now 
came  on  for  final  hearing  before  the  court,  in  order  to 
ascertain  and  determine  the  contents  of  the  said  will 
of  12th  February,  1862,  and  to  dispose  of  the  ques- 
tion of  costs.  The  Attorney-General  wlio  had  inter- 
vened before  the  trial,  now  pleaded  specially,  and  in 
bis  plea  he  set  out  the  contents  of  the  will  of  the  12th 
February,  1862,  as  detailed  in  an  affidavit  sworn  by 
Mr.  Denis  Florence  M*Carthy,  who  had  drawn  the 
will — the  contents  being  (after  revoking  all  previous 
wilU),  '*  I  devise  and  bequeath  all  my  property  of 
every  kind  to  Mr.  D.  F.  McCarthy  and  his  wife  Eliza- 
beth, for  their  sole  use  and  benefit,  trusting  to  their 
pious  and  charitable  recollection  of  the  spiritual  wants 
of  me  and  mine,"  and,  after  reference  to  a  debt  of 
iSlOO  due  by  Mr.  Brassill,  to  be  paid  by  instalments, 
appointing  said  McCarthy  and  wife  executor  and  exe- 
cutrix. Mr.  M'Caithy  himself,  after  the  death  of  the 
testatrix,  had  destroyed  the  will  under  the  eiToneous 
impression  that  It  was  wholly  inoperative  as  to  the 
charitable  purposes,  by  reason  of  the  death  of  the  de- 
ceased within  three  months  after  the  making  of  the 
will.  In  the  will  alleged  by  the  plaintiffs,  the  property 
was  given  to  them  expressly  for  charitable  purposes 
(without  any  devise  or  bequest  for  their  own  use),  and 
they  were  appointed  executors. 

Dr.  Ball,  Q.C.y  (with  him  Geo.  Waters)  for  the  At- 
torney GeneraJ. — The  Attorney-General  insists  that 
all  the  words  deposed  to  by  Mr.  McCarthy,  should  be  set 
out  in  the  probate.  The  defendant,  on  the  other  hand, 
says  that  only  the  clause  of  revocation  should  be  set 
out.  Tho  first  question  is,  can  a  lost  will  be  esta- 
blished by  one  witness?  It  is  not  necessary  to  con- 
sider what  was  the  law  prior  to  the  Probate  Act  of 
1857.  By  the  68th  section  of  that  Act  the  rules  of 
evidence  in  the  Probate  Court  are  to  be  those  of  the 
Common  Law  Courts.  There  the  evidence  of  one 
witness  might  suffice.  In  Browne  v.  Browne  (8  £11. 
&  BL,  876),  the  solicitor  who  prepared  a  will  proved 
its  contents  from  recollection.  In  the  Chads  of  Browne 
(I  Sw.  &Tr.,  32),  and  the  Goods  of  Gardiner  (ib., 
109),  Sir  C.  Cresswell  followed  that  authority.  See 
also  Trevelyan  v.  Trevelyan  (1  PhiUim.,  149),  as  to 
proving  the  contents  of  a  lost  will.  There  is  no  de- 
gree of  secondary  evidence.  If  a  deed  is  lost,  you 
may  prove  the  contents  by  a  copy,  or  by  parol  evi- 
dence; they  are  all  secondary  evidence  of  the  same 
degree.  [Keatinge,  J. — Under  that  section  one  wit- 
ness might  prove  the  entire  case.]  In  Bdbin  v. 
Skeaies  (1  S.  &  T.,  148),  Sir  C.  Cresswell  so  decided. 
Probate  cannot  be  given  of  part  of  the  contents — the 
construction  of  the  words  is  for  another  court. 


Dr.  Baitersby,  Q.(7.,  Dr.  Walsh,  Q.a,  and  St. 
John  C.  Armstrong,  for  the  defendant — The  question 
is,  what  credible  evidence  is  there  of  the  contents. 
McCarthy  drew  the  will,  and  without  any  authority 
destroyed  it.  He  knew  of  the  dispositions  made  in  a 
former  will  for  charitable  purposes,  bat  the  deceased 
never  expressed  to  him  her  pions  intentions,  nor  had 
he  any  authority  to  insert  the  words,  "  for  their  sole 
use  and  benefit."  No  doubt,  if  she  adopted  the  will 
as  drawn,  nnderstanding  it,  it  is  her  will;  but  she  was 
in  extremis^  and  her  capacity  was  rery  doubtful;  bat 
McCarthy's  object  was  to  evade  the  law,  as  he 
thought,  by  giving  the  property  absolutely  to  himself 
and  wife,  in  case  the  charitable  purposes  should  fieul 
by  the  death  (as  he  erroneonsly  fancied)  within  three 
months  of  the  testatrix.  The  only  finding  of  the  jury 
as  to  the  contents  is,  that  it  had  a  revocatory  claose. 
Browne  ▼•  Browne^  and  the  other  cases  cited,  do^not 
overrnle  the  old  law,  which,  by  reqairing  two  concar- 
rent  witnesses  to  prove  the  contents,  protected  testa- 
tors. Those  cases  only  decide  that  the  general  effect 
of  a  will  may  be  established  by  one  witness,  as  that  a 
will  had  a  revocatory  claose;  hot  as  to  the  con- 
tents of  a  dispositive  clanse,  depending  on  minuet 
circumstances,  as  the  use  of  a  negative,  or  the  nse  of 
the  definite  or  indefinite  article,  &c.,  the  case  is  very 
different.  ^Keatinge,  J, — If  one  witness  could  prove 
the  one,  why  not  the  other  ?]  But  here  the  drawer 
of  the  will  is  the  spoliator  of  it,  who  is  to  establish  its 
contents.  Barry  v.  Battlin  (2  Moo.,  P.C.C.,  480), 
and  other  cases  of  that  sort,  apply  here,  where  the 
drawer  gives  himself  the  property  for  his  own  absolute 
use,  and  if  in  this  case  the  contents  be  established  on 
his  evidence,  then  all  spoliators  of  wills  may  prove 
their  own  case  without  any  support.  In  Barton  v. 
Robinson  (3  PhilL,  455),  the  part  benefitting  the 
drawer  was  omitted. — Ingram  y.  Wyatt  (4  Hagg., 
391);  Durling  v.  Loveland  (2  Curt,  225). 

Waters  replied  for  the  Attomey-Gfeneral. 

Cur.  adv.  vult, 

Feb.  26. — Kkatinge,  J. — This  is  a  suit  to  establish 
the  will  of  Anne  Kenny,  bearing  date  the  30th  of 
April,  1860.  The  plaintiff,  William  Daly,  and  his 
wife,  Jane  Daly,  were  named  executor  and  execu- 
trix in  that  will  The  defendant  is  Bridget  Agnes 
Burke,  who  is  the  aunt  and  sole  next  of  kin  of  the 
deceased,  and  by  her  plea,  not  disputing  the  validity 
of  the  will  which  the  plaintiff  relies  on,  she  alleges 
that  the  deceased  made  another  and  a  later  will,  which 
expressly  revoked  the  former  will,  and  that  the  se- 
cond will  was  destroyed.  The  peculiarity  of  that  plea 
is,  that  the  defendant  does  not  allege  that  the  will 
had  any  other  provisions  in  it,  as  to  the  property  of 
the  deceased,  save  the  clause  of  revocation.  In  that 
plea,  as  first  pleaded,  it  was  not  stated  who  the  de- 
fendant was,  or  in  what  character  she  appeared  and 
pleaded,  and  the  plea  was  on  that  ground  opposed, 
and  I  required  it  to  be  amended,  and  accordingly  it 
now  states  that  she  is  the  maternal  aunt  and  sole  next 
kin  of  the  deceased,  and  as  such  she  has  a  right  to 
rely  on  the  clause  of  revocation,  as  giving  her  a  right 
to  the  undisposed  of  property  of  the  deceased.  To 
that  plea  the  plaintiff  replied  that  the  seco^id  will  was 
not  executed  according  to  the  statute,  and  also  that. 
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at  the  time  of  its  execution,  the  deceased  was  not  of 
snfficiently  sonnd  mind,  memory,  and  nnderstaoding. 
It  appeared  by  affidavits  that  the  second  will  had  been 
destroyed  af^er  the  death  of  the  deceased,  bat  it  did 
not  appear  in  a  manner  satisfactory  to  the  conrt  what 
were  the  contents  of  that  will.     The  only  portion  of 
the  contents  alleged  in  pleading  was  the  portion  which 
revoked  the  former  will     In  that  state  of  things  I 
directed  two  issues  to  be  tried  by  a  special  jury  before 
myself — first,  if  tbe  will  destroyed  ever  was  the  last 
will  of  the  said  deceased?  second,  if  it  was,  did  it 
contain  an  express  clause  of  l:^vocation?     The  first 
issue  involved  two  qaestions,  viz.,  whether  the  de- 
ceased was  of  sufficient '  testamentary  capacity  at  the 
time  of  the  execution  of  the  will,  and  also,  whether 
the  document  was  executed  with  all  legal  formality. 
The  case  upon  those  issues  went  to  tria\  the  Attorney- 
General  having  previously  intervened,  and  the  jury 
found  both  issues  in  the  affirmative,  that  is,  they 
found  for  the  second  will,  and  that  it  did  contain  an 
express  danse  of  revocation.     They  consequently  also 
found  that  the  deceased  was  of  sound  mind  when  that 
will  was  executed,  and  that  it  was  executed  with  all 
legal  formality.     The  first  will  was  thus  set  aside, 
and  the  second  established  with  a  clause  of  revocation. 
But  as  to  the  other  contents  of  that  will,  I  then  inti- 
mated that  they  should  form  the  subject  of  another 
enquiry  before  myself.     The  verdict  has  been  acqui- 
esced in,  and  no  motion  has  been  made  to  set  it  aside. 
Tbe  will  was  prepai-ed  by  Mr.  Denis  Florence  McCar- 
thy, a  gentleman  of  the  bar,  but  not  in  practice  now, 
and  it  was  also  destroyed  by  him.    He  has  been  exa- 
nuned  as  a  witness,  and  he  also  has  made  an  affidavit 
as  to  the  preparation  of  that  will,  and  one  also  for  this 
hearing,  giving  the  very  words  of  the  will,  according 
to  the  best  of  his  recollection.     He  appears  in  this 
transaction  to  have  acted  with  great  indiscretion,  but 
he  plainly  intended  to  do  what  was  right,  and  no 
charge  has  been  made  by  anyone  against  him  of  im- 
propriety.    Having  now  the  words  of  the  will  stated 
in  Mr.  M'Carthy's  last  affidavit,  I  am  now  to  deal 
with  the  case  as  if  the  will  itself  was  forthcoming, 
and  treating  that  affidavit  as  embodying  the  original 
will  itself,  I  am  to  enquire  whether,  on  the  evidence 
in  the  case,  any  of  the  words  contained  in  that  will 
are  to  be  excluded  from  it,  as  not  forming  part  of 
the  will  of  the  deceased.    The  words  of  the  will  as 
set  out  in  the  affidavit,  and  which  I  am  fcdly  peisuaded 
are  as  near  as  Mr.  McCarthy  could  recollect,  are  as 
follows.   After  revoking  all  previous  wills  it  proceeds— 
*•  I  devise  and  bequeath  all  my  property  of  every  kind 
to  Mr.  Denis  Florence  McCarthy  and  his  wife  Eliza- 
beth, for  their  sole  use  and  benefit,  trusting  to  their 
pious  and  charitable  recollection  of  the  spiritual  wants 
of  me  and  mine,"  and,  after  referring  to  a  debt  due 
by  Mr.  Brassil,  it  named  Mr.  McCarthy  and  his  wife 
executors.     The  first  will  of  30th  April,  I860,  had 
given  nothing  to  Mr.  Daly  or  his  wife ;  they  were  ex- 
press trustees  for  charitable  purposes.     The  wife,  dur- 
ing her  life,  was  to  apply  the  property  to  such  chari- 
table uses  and  purposes  as  she  should  think  fit,  and 
if,  at  her  death,  any  part  remained  undisposed  of, 
then  the  husband  was  to  dispose  thereof  in  like  manner 
for  charitable  uses  as  he  should  think  proper.     The 
provbions  of  those  two  wills  are  very  important.   The 


first  creates  clearly  and  unambiguously  an  express  trust. 
The  second  contains  words  which  may  or  may  not 
create  a  trust     It  is  not  for  this  court  to  put  a  con- 
struction on  the  will,  and  therefore  I  say  that  those 
words,  "  trusting  to  their  pious  and  charitable  recol- 
lection of  the  spiritual  wants  of  me  and  mine,"  may 
or  may  not  create  a  trust;  but  besides  those  words 
are  the  wonis,  ^'  for  their  own  sole  use  and  benefit," 
in  the  second  will  alone.     In  my  opinion,  on  Mr. 
McCarthy's  evidence,  the  entire  of  the  words  deposed 
to  by  him  (excepting  those  latter  words)  are  cleaily 
part  of  the  will,  and  probate  must  be  granted  of  so 
much ;  but  whether  those  words  are  to  stand  will  de- 
pend on  a  consideration  of  all  that  occurred  in  the 
preparation  of  the  will.  It  appeared  that  the  deceased 
had  complained  of  Mr.  Daly,  who  had  managed  her 
affairs  for  her,  and  said  that  he  was  too  sharp  for  her; 
and  that  on  the  13th  February,  1662,  when  the  se- 
cond will  was  made,  she  sent  for  Mr.  McCarthy.     He 
and  his  wife  were  on  most  intimate  terms  with  the  de- 
ceased; and  on  a  former  occasion  he  had  drawn  wills 
for  the  deceased  and  her  two  sisters,  under  which 
their  property  was  to  go  to  the  survivor,  and  the  de- 
ceased was  the  survivor.     Mr.  McCarthy  found  her  in 
bed,  suffering  very  much  from  asthma,  and  he  thought 
that  she  wanted  him  to  draw  a  will  for  her.     It  was 
impossible  to  hold  a  regular  conversation  with  her  on 
account  of  that  complaint ;  but  she  did  ask  him  to 
make  her  will,   and   be   proceeded  to  do  it.     Mr. 
McCarthy,  in  his  evidence,  admitted  that  it  was  from 
her  previous  declarations  that  he  collected  her  chari- 
table intentions ;  and  that  be  understood  that  he  was 
only  to  be  the  agent  to  carry  them  out.     When  he 
asked  her  to  whom  her  property  was  to  go,  she  an- 
swered, **  You,  you,  you ; "  but  that  it  was  not  either 
McCarthy's  or  deceased's  intention  that  the  property 
should  go  for  his  and  his  wife's  benefit  is  evidenced 
by  the  question  put  by  M^Caithy,  and  the  deceased's 
answer,—"  Do  you  wish  Mr.  Daly  or  I  to  act  for 
you,"  her  answer  was,  "  You."    In  fact  she  scarely 
said  anything  else,  except  yes  or  no;  but  the  word 
charity  never  came  from  her  at  alL     However,  she 
approved  of  the  will  as  drawn  and  said  it  was  all 
right.    As  to  the  words  "  for  their  own  use  and  be- 
nefit," it  is  fortunate  for  Mr.  McCarthy  that  he  is  a 
gentleman  of  such  high  character;  and  the  destruc- 
tion of  the  will  by  him  is  itself  a  negation  of  any  fran 
dulent  intent  on  his  part     He  was  under  the  impres- 
sion that  a  will  of  that  kind  should  be  made  at  least 
three  months  before  the  death  of  the  testator,  being 
under  the  mistake  that  the  three  months  clause  ap- 
plied to  personalty.    But  those  words  were  introduced 
without  the  knowledge  of  the  deceased,  and  might 
have  the  effect  of  defeating  her  will  altogether.    The 
next  of  kin  might,  with  those  words  in  the  will,  find 
it  difficult  to  raise  the  questions  they  intended  to  rely 
on,  or  they  might  take  nothing  if  the  charitable  pur- 
pose was  too  vague.    In  any  case  they  would  be  se- 
riously embarrassed;  and  I  am  bound  to  watch  every 
word  in  this  will  very  narrowly,  for  the  words  in 
question  may  be  in  favor  of  the  party  who  drew  it; 
and  in  that  case  the  Court  before  which  the  validity 
of  the  will  was  tried  should  be  very  watchful,  for  that 
party  comes  forward,  in  every  case,  with  a  certain 
degree  of  suspicion,  from  the  fact  that,  as  drawer  of 
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the  will,  he  might  introdnce  words  for  his  own  benefit, 
and  which  were  not  intended  by  the  testatrix.  Be  • 
sides,  we  have  here  another  element  to  deal  with,  viz., 
that  thongh  the  yerdict  of  the  jnry  finds  that  the  de- 
ceased was  of  sound  mind,  yet  it  is  plain  that  her  tes- 
tamentary capacity  was  of  the  very  lowest  kind ;  so  mnch 
80,  that  he  was  snre  that  bnt  for  the  high  character 
of  the  gentleman  who  drew  the  will,  thejnrywonld 
have  found  against  it  Several  cases  were  cited,  but 
a  case  not  cited  of  Carroll  v.  Carroll  (Milw.  434),  is 
very  mnch  in  point  as  an  authority ;  where  the  court 
struck  out  such  parts  of  the  codicil  as  benefitted  the 
drawer,  and  which  might  have  escaped  the  attention 
of  the  testatatrix,  whose  capacity  was  doubtful  I 
therefore  am  of  opinion  that  probate  must  be  given  of 
the  will  as  contained  in  the  affidavit  of  Mr.  McCarthy, 
omitting,  however,  the  words  '*  for  their  sole  use  and 
benefit."     On  the  question  of  costs 

Armstrong  argued  that  the  plaintiff  should  be  con- 
demned in  costs,  or  at  all  events  should  not  be  allowed 
any  costs  out  of  the  estate,  being  an  executor  in  a 
former  will,  who  impeached  a  later  one  on  the  ground 
of  Incapacity  and  failed.  He  cited  Mansfield  v.  Shaw 
(3  Phil.  22);  AfaHin  v.  Robinson  (2  Lee,  625);  Fjf- 
son  V.  Westropp  (1  S.  &  Tr.  279). 

Dr.  Townsend  contra,  relied  on  the  capacity  of  the 
deceased  as  being  so  low  as  to  justify  the  plaintiff  in 
impeaching  it.  He  cited  Summerville  v.  Clements 
(32  L,  J.  Pr.  33). 

Keatinqb,  J. — I  consider  that  Mr.  Daly  was  qnite 
justified  in  requiring  proof  of  the  capacity  of  the  de< 
ceased ;  and  under  the  circnmstances  of  the  case  he 
would  not  have  acted  right  if  he  had  not  done  so,  as 
he  was  a  trustee  for  charitable  purposes  and  not  bene- 
ficially entitled.  He  had  been  the  confidential  agent 
of  the  deceased,  and  it  was  his  duty  not  to  give  up 
legal  rights  except  he  clearly  saw  a  later  will  revoking 
his.  But  it  is  said  he  is  not  to  get  costs  on  account 
of  his  replication.  His  replication  merely  obliged  the 
parties  who  relied  on  the  second  will  to  prove  the 
matters  which  were  essential  to  give  validity  to  it. 
There  is  no  replication  of  fraud  or  contrivance — 
merely  one  requiring  the  formal  proof  of  execution 
and  of  soundness  of  mind.  If  ever  there  was  a  case 
where  a  party  was  justified  in  requiring  such  proof, 
this  is  that  case.  It  appears  that  during  the  prepara- 
tion of  this  will  the  deceased,  for  some  hours,  was 
actually,  from  her  state  of  insensibility,  unable  to  pro- 
ceed— her  recollection  seemed  gone.  She  was  sus- 
tained by  brandy,  beef  tea,  and  such  stimulants;  and 
at  one  time  she  was  wandering  so  much  that  she  fan- 
cied Mrs.  McCarthy  was  present  when  she  was  not 
there  at  all.  But  the  cardinal  fact  is,  that  Mr. 
McCarthy  destroyed  the  will,  and  therefore  Mr.  Daly 
thought  that  there  was  something  in  the  will  which 
would  prevent  it  being  established  and  justified  him 
in  the  course  ho  adopted.  I  therefore  allow  him  his 
costs  out  of  the  estate.  As  to  the  Attorney- general, 
ho  is  an  intervenient ;  and  thongh  the  general  rule  is 
not  to  give  costs  to  intervenients,  yet,  as  the  Attorney- 
general  was  a  necessary  party,  and  the  case  could  not 
well  have  gone  on  without  him,  I  also  allow  him  and 
^he  defendant  their  costs  out  of  the  estate. 

Decree  accordingly* 


[Reported  by  R.  H.  V.  Archer,  Eiq..  end  H.  Fawoctt.  EM. 
Barrliter.at.LAw. 

[Before  Judge  LoMcnsLD, 

In  the  matter  of  the  estate  of  Rorert  Ema  Piers, 
owner;  Ex  parte  Henrt  Brown,  PEmtoNiB.-* 
Feb.  26. 

Act  3^4  Wm.  4,  c.  74 — Construction  of  section  74 
(section  66  Irish  Act) — Two  disentailing  deeds^ 
Effect  ofprionty  of  enrolment 

Tf'.  I.  R^  a  tenant  in  tail,  executed  a  disentailing  deed 
which  was  enrolled  within  the  period  prescribed  by 
the  Act  (section  4\),but  not  in  the  lifetime  of  W.  I. 
R.  C.  3f.  W^  who  was  entitled  to  an  estate  in  re- 
mainder expectafU  on  the  estate  tail,  upon  the  death 
of  W.  L  A,  executed  a  disentailing  deed,  whid 
was  duly  enrolled  before  the  previous  deed  of  W, 
L  R.  Held,  that  the  enrolment  of  the  deed  by  W. 
L  R,  was  a  valid  enrolment^  notwithstanding  his 
death. 

Held  also,  that  the  subsequent  deed,  being  for  valuable 
consideration,  and  being  first  enrolled,  took  priority 
over  the  prior  deed  by  W,  L  R. 

Held  also,  that  the  74th  section  qfthe  Act  applies  to  a 
remainder  in  fee,  or  for  life^  as  well  as  to  a  remainder 
in  tail,  expectant  on  the  determination  of  an  estate 
tail. 

This  was  a  motion  to  make  absolute  the  conditional 
order  for  sale,  notwithstanding  cause  shown,  under 
the  following  circumstances: — In  the  year  1815  J.  N. 
Richards  being  seised  in  fee- simple  of  certain  lands  in 
the  Co.  Wexford,  by  articles  dated  2nd  March,  1815, 
made  upon  the  marriage  of  his  son,  Wm.  Nnnn  Rich- 
ards, put  the  lands  into  settlement.    By  these  articles 
(after  declaring  the  uses  of  a  term  of  99  years  thereby 
created),  J.  N.  Richards  covenanted  to  settle  the  lands 
to  the  nse  of  William  Nnnn  Richanis  for  life,  with  re- 
mainder to  the  first  and  every  other  son,  the  issue  of 
said  marriage,  successively  in  tail  male ;  '*  and  in  de- 
fault of  such  issue  then  to  the  issue  female  of  said 
marriage  if  more  than  one  and  their  heirs  in  such 
share  manner  and  proportions  and  subject  to  such 
restrictions  provisos  and  limitations  as  the  said  Wil- 
liam Nnnn  Richards  shall  by  any  deed  or  deeds  in 
writing  duly  attested  by  two  or  more  subscribing 
witnesses  or  by  his  last  will  and  testament  limit  and 
appoint  and  if  but  one  child  son  or  daughter  then  to 
such  only  child  subject  as  before  and  after-mentioned 
and  in  case  there  shall  be  no  issue  male  of  said  mar- 
riage and  issue  female  more  than  one  child  and  that 
the  said  William  Nunn  Richards  shall  not  by  deed  or 
will  limit  or  make  an  appointment  of  said  estate  to  or 
for  such  female  children  that  then  and  in  such  case 
from  and  after  the  death  of  the  said  William  Nnnn 
Richards  such  female  children  as  shall  be  living  at 
the  time  of  the  decease  of  the  said  William  Nunn 
Richards  and  their  heirs  shall  take  and  inherit  the 
same  as  tenants  in  common  share  and  share  alike '' 
The  articles  contained  a  proviso  that  in  the  event  of 
William  Nunn  Richards  surviving  his  wife  without 
any  issue  of  the  marriage,  the  tmsteea  shoald  hold 
upon  the  same  trusts  for  the  issue  of  any  afterrtaken 
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wife.     «^  And  if  it  shall  so  happen  that  the  said  Wil- 
liam Nnnn  Richards  shall  die  without  issae  male  or 
female  with  his  present  intended  or  any  aftei^taken 
wife,  as  the  case  may  be  snbject  to  the  aforesaid  term 
and  as  after-mentioned  then  the  said  towns  and  lands 
•  •  •  •  shall  revert  back  to  the  said  John  Nunn 
Richards  and  bis  heirs  for  ever  as  his  estate  in  fee 
as  if  these  presents  never  had  been  made  or  entered 
into "     The  remaining  clieiases  of  the  articles  dealt 
with  the  personal  property  of  the  settlor,  and  are  not 
material  to  the  present  case.     There  were  only  two 
children  issue  of  this  marriage,  William  Irwin  Richards 
and  Caroline  M.  Richards.     Upon  the  death  of  Wm. 
Nann  Richards  in  1822,  William  Irwin  Richards  en- 
tered Into  possession  of  the  lauds  as  tenant  in  tail, 
and  upon  the  6th  of  March,   1849>  he  executed  a 
disentailing  deed,  which  was  registered  upon  the  4  th 
of  April,  and  enrolled  upon  the  1 1th  of  June  follow- 
ing.    In  April  or  May,  1849,  William  Irwin  Richards 
died,  having  made  a  will  upon  the  day  of  his  death, 
whereby  he  devised  the  lands  to  the  owner  in  this 
matter,  Robert  K.  Piers.     The  will  was  duly  proved. 
In  Febmary,    1 849,   Caroline  M.  Richards  married 
Henry  William  Woodhouse,  and  previous  to  that  mar 
riagc  a  settlement   was  executed  dated  the  28th  of 
Febraary,  1849.      This  settlement  recited,  inter  cdia^ 
that  Miss  Richards  was  entitled  to  the  lands  **  as  te- 
aant  in  tail  or  otherwise  in  remainder  expectant  upon 
the  decease  and  failure  of  issue  of  her  brother  Wil- 
liam Irwia  Richards  *'  and  contained  a  covenant  on 
the  part  of  Miss  Richards  and  her  intended  husband, 
that  60  soon  as  they  should  become  entitled  in  posscs- 
aofQ  to  the  lands,  to  execute  a  deed  barring  the  estate 
tail  (if  any)  which  might  be  subsisting  in  the  premises, 
^od  to  settlo  the  lands  upon  certain  uses  therein  de- 
dared.     Pnrsuant  to  this  covenant,  Mrs.  Woodhouse 
and  her  husband  executed  a  disentailing  deed  which 
bore  date  the  1st  of  June,  1849,  and  was  enrolled  upon 
the  4th  of  June,  1 849,  a  week  prior  to  the  enrolment 
of  the  deed  executed  by  her  brother,  W.  I.  Richaids. 
Upon  the  death  of  William  Irwin  Richards,  the  pre- 
sent owner,  Robert  King  Piers,  entered  into  posses- 
sion of  the  lands  as  devisee  under  his  will,  and  has 
continued  in  possession  up  to  the  present  time.     In 
November,    1862,  the  petitioner,   as  assignee  of  a 
mortgage  dated  the  24th  December,  1857,  presented 
a  petition  to  the  Landed  Estates  Court,  praying  for 
sate  of  the  lands,  and,  on  the  1 2th  of  November,  a 
conditional  order  for  sale  was  made  thereon.     Against 
this   order   Charles   Rolleston   and    Coventry   Mark 
Woodhonse,  the  trustees  of  the  settlement  of  1 849, 
DOW  showed  cause,  alleging  that  under  the  articles  of 
1815  William  Irwin  Richards  and  his  sister  took  sue- 
oessire  estates  tail,  that  William  Irwin  Richards  did 
not  effectiislly  bar  the  entail,  inasmuch  as  the  deed 
executed  by  him  for  that  purpose  was  not  enrolled 
until  after  his  death,  nor  until  after  the  enrolment  of 
the  deed  of  the  1st  of  June,  1849,  and,  therefore,  that 
the  estate  was  vested  in  them  upon  the  trusts  of  the 
settlement  of  1849.    The  affidavit  of  the  petitioner's 
solicitor  in  reply,  denied  the  allegations  in  the  affida- 
vit of  the  trustees,  and  charged  that  Mrs.  Woodhonse 
and  her  trustees  bad  notice  of  the  disentailing  deed  of 
the  5th  of  Maroh,  1849,  and  also  of  the  will  of  Wil- 
liam Irwin  Richards. 


Mr.  Flanagan^  Q^C^  for  the  petitioner,  contended 
that  upon  the  construction  of  the  articles  of  1815, 
Mrs.  Woodhouse  did  not  take  an  estate  tail  in  re- 
mainder, but  either  an  estate  in  fee  simple,  or  no  es- 
tate at  alL  The  74th  section  of  the  Act  applies  only 
to  persons  claiming  under  the  same  estate  tail,  and 
does  not  apply  to  parties  claiming  under  successive 
estates  tail.  If  it  did  apply  to  successive  estates  tail, 
the  trustees  by  reason  of  the  registration  of  the  deed 
of  March,  1849,  and  the  notice  thereby  given  are 
precluded  from  taking  any  benefit  under  that  section. 
So  far  as  regards  the  limitations  to  the  male  issue  of 
the  marriage,  the  articles  are  formal  and  technical. 
Then  comes  the  limitation  to  the  heirs  female.  If  we 
stopped  at  the  woid  "  heirs,"  there  would  apparently 
be  no  provision  made  for  the  case  of  only  one  daugh- 
ter. The  words  ^*  if  more  than  one,"  should  be  trans- 
posed, and  inserted  after  the  word  ''  heirs."  Then 
the  whole  passage  after  the  word  **  heirs  "  should  be 
read  as  if  in  a  parenthesis.  The  intention  is  to  provide 
for  th )  daughters  of  the  marriage,  and  to  give  the 
father  a  power  of  appointment,  and  ^mother  clause 
provides  that  in  case  of  no  appointment  the  daoghters 
should  take  as  tenants  in  common.  It  is  clear  that 
the  daughters,  if  more  than  one,  would  have  taken  a 
fee-simple  subject  to  the  father's  power  of  appoint- 
ment. There  is  a  proviso  that  if  any  advance  or  por- 
tion be  given  to  any  of  the  daughters,  her  share  was  to 
vest  in  her  father,  which  shows  that  the  event  intended 
was  that  the  daughters  should  take  the  fee.  Mrs. 
Woodhouse  must  take  the  estate  as  in  default  of  ap- 
pointment, and  she  took  an  absolute  estate  in  fee  on 
the  determination  of  the  prior  estate  tail  vested  in  her 
brother,  or  she  took  no  estate  at  all.  In  putting  a 
construction  upon  this  document,  the  court  should 
notice  that  it  is  not  a  settlement^  but  articles. 
The  true  meaning  of  the  74th  section  is,  that  the 
parties  must  claim  under  two  deeds  by  the  same  te- 
nant in  tail  affecting  the  same  estate.  There  is  no 
provision  in  the  Act  whereby  a  tenant  in  tail  can  deal 
with  or  affect  any  estate  prior  to  his  own.  All  the 
provisions  refer  to  his  own  estate,  and  the  remainders 
over.  In  every  section  the  Act  draws  a  line  between 
estates  prior  and  subsequent  to  the  estate  tail,  the 
power  conferred  by  the  Act  is  analogous  to  the  power 
of  levying  fines,  and  does  not  touch  prior  estates.  The 
38th  section  clearly  refers  to  deeds  executed  by  the 
same  tenant  in  tail,  and  the  74th  is  only  a  proviso  or 
addition  to  the  38th.  The  fair  construction  of  the 
74th  section  is  to  restrict  it  to  deeds  executed  by  the 
same  tenant  in  tail.  If  the  74th  section  is  not  to  be 
read  in  connection  with  the  38th,  a  purchaser  taking 
with  notice  of  a  deed  creating  a  voidable  estate  will 
confirm  the  voidable  estate,  but  if  the  estate  be  not 
voidable  he  will  not  confirm  it.  Lord  St.  Leonards  in  his 
Real  Property  Statutes,  sect,  viii.,  chap.  2,  expresses 
an  opinion  that  the  two  sections  are  to  be  read  toge- 
ther. The  trustees  claim  under  the  deed  of  1st  June, 
1849i  which  purports  to  have  been  made  inpni-suance 
of  the  covenant  in  the  settlement,  but  it  is  not  for 
valuable  consideration.  The  consideration^  was  the 
marriage  in  1849.  In  other  words  the  deed  of  the  Ist 
June,  1849,  is  not  for  valuable  consideration  within 
the  meaning  of  the  74th  section.  The  parties  showing 
cause  suggest  that  the  deed  of  5th  March,  18-19,  is 
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iavalid,  as  it  could  not  be  enrolled  after  the  death  of 
the  tenant  in  tail.  This  point  has  b«en  settled  by  re- 
cent &uthont\e8.—*Honeywoody.  Foster  (30  Bear.  1). 

Mr.  J,  E,  Walsh,  Q.(7.,  for  the  trustees,  shewing 
caase.— The  deed  executed  by  William  Irwin  Rich- 
ards was  wholly  inoperative  to  bar  the  entail,  inas- 
much as  it  was  not  enrolled  until  after  the  death  of 
the  tenant  in  tail.  The  power  which  is  given  to  the 
tenant  in  tail  is  stated  in  the  15  th  section,  and  it 
should  be  treated  as  a  statutable  power.  Every  single 
requisite  of  a  power  must  be  done  in  the  lifetime  of 
the  donee. — Hawkins  v.  Kemp  (3  East  410).  The 
analogy  is  as  close  as  it  would  be  possible  to  find.  In 
Butler  Y.  Baker  (3  Coke's  Rep.  28),  it  was  held  that 
enrolment  of  a  deed  under  a  power  after  the  death  of 
the  donee  was  invalid.  It  is  clear  from  the  41st 
section  that  the  Act  requires  enrolment,  and  therefore 
it  is  an  essential  part  of  the  deed.  It  was  intended 
as  a  substitute  for  the  old  formality  of  recoveries,  and 
it  cannot  be  argued  that  the  tenant  in  tail  shonld  have 
a  locus  pemtentice  up  to  the  last  moment.  The  argu- 
ment on  the  other  side  that  the  enrolment  is  a  mere 
ceremony,  makes  it  a  matter  of  accident,  and  it  makes 
the  effect  of  the  deed  depend  not  upon  the  will  of  the 
tenant  in  tail,  but  upon  that  of  another.  It  may  be 
argued  that  a  different  construction  is  given  to  the 
statute  of  enrolments — 27  Hen.  VIII.  c  16;  but  the 
cases  are  different.  Under  that  statute  the  enrolment 
of  a  deed  after  the  death  of  the  grantor  would  be 
valid,  because  the  deed  does  not  destroy  or  defect  any 
estate,  but  deals  with  a  continuing  one.  The  disen- 
tailing deed  destroys  an  estate,  and  creates  a  new  one. 
From  the  74th  section  of  the  Act  it  would  appear 
that  enrolment  at  any  time  within  the  six  months 
shall  be  sufficient.  But  up  to  the  date  of  the  enrol- 
ment the  deed  is  inoperative,  and  if  the  estate  of  the 
tenant  in  tail  has  ceased  at  that  time,  it  makes  the  en- 
rolment invalid.  Under  the  articles,  Mrs.  Woodhouse 
took  an  estate  tail.  The  recitals  plainly  intimate  that 
the  settlement  was  for  the  benefit  of  W.  L  Richards, 
and  that  the  reversion  in  fee  was  intended  to  come  back 
to  John  Nunn  Richards,  the  settlor.  The  limitation 
to  the  issue  female  is  not  without  authority.  Such  a 
clause  has  been  held  to  give  an  estate  tail  with  cross- 
remainders  to  the  daughters. —  Whitetoeke  v.  Redden 
(I  Bos.  &  Poller,  243).  (See  also  Lord  Hardwicke's 
remarks  in  MarryattY,  Towrdey,  1  Vesey,  sen.,  106). 
It  is  not  possible  to  give  effect  to  the  limitation  with- 
out giving  estates  tail  to  the  daughters.  The  limita- 
tion of  the  fee  to  the  settlor  in  the  event  of  William 
Irwin  Richards  dying  without  any  issue,  contemplates 
such  an  estate  as  will  permit  another  estate  to  be 
grafted  upon  it,  that  is  an  estate  tail.  The  tinistees 
who  have  shown  cause  are  unquestionably  parchasers 
for  value,  and  if  so,  the  concluding  words  of  the  74th 
section  will  place  them  in  priority  to  Piers.  The  en- 
rolment, therefore,  of  Wm.  Irwin  Richai*ds'  deed  was 
void,  and,  if  not,  the  second  deed  is  in  priority  of  the 
fii-st,  in  either  of  which  cases  the  petitioner  is  out  of 
court. 

Byan  followed  on  the  same  side,  and  cited  Egerton 
Y.  Brownlow  (1  House  of  Lords  Cases);  Qlenorchy 
V.  Bosmlle  (I  White  and  Tudor,  Leading  Cases, 
Notes);  West  y.  Ellis  {2  P.  Wms.  346).  There  is 
nothing  in  the  74th  section  to  restrict  it  to  deeds  by 


the  same  tenant  in  tail.  The  section  seems  to  have 
been  purposely  left  in  general  terms.  The  38th  sec- 
tion is  so  restricted,  and  it  is  to  be  inferred  that  the 
74th  section  was  intended  to  be  general.  The  articles 
are  informal,  resting  merely  in  covenant,  and  the  only 
settlement  which  could  be  executed  in  pursuance  of 
them  would  be,  to  give  the  daughters  estates  tail  with 
cross-remainders. 

0*D(mneU  for  the  petitioner,  in  reply. — The  enrol- 
ment under  the  Fines  and  Recoveries  Act  is  analogous 
to  that  under  the  statute  27  Hen.  VIIL,  c  16,  and  is 
not  like  the  case  of  a  donee  of  a  power  under  a  set- 
tlement. The  disentailing  deed  operates  from  the  daj 
it  bears  date  after  enrolment,  in  like  manner  as  a 
bargain  and  sale  (Com.  Dig.,  tit.  Bargain  and  Sale, 
B.  9).  There  is  a  wide  difference  between  the  exe- 
cution of  a  power  under  a  settlement,  and  under  an 
Act  of  Parliament. — Marlborough  y.  Oodolphin(2 
Vesey,  sen.)  This  has  been  called  a  power  in  the  te- 
nant in  tail,  but  it  is  merely  a  substitute  for  his  old 
right. — Digges'*  case  (1  Rep.,  173;  2  Preston,  Ab- 
stracts, 268).  Under  the  articles,  Mrs.  Woodhoose 
took  a  fee-simple.  The  entail  ended  with  the  death 
of  the  male  issue. — L  Feam.  Gout.  Rem.,  376. 

LoNOFiELD,  J.,  in  delivering  jndgpnent,  said— This 
is  a  petition  by  a  ci'editor  of  the  owner,  Robert  King 
Piers,  to  sell  the  estate  for  payment  of  his  debts. 
Cause  is  shewn  by  Charles  RoUestone,  a  trustee  for  a 
person  claiming  the  estate  itself  by  an  adverse  title. 
The  title  is  derived  under  John  Nunn  Richards,  who 
was  seised  in  fee  of  the  premises  in  1815.  On  the 
marriage  of  his  eldest  son,  William  Nunn  Richards, 
the  property  was  put  in  settlement  by  articles  inartifi- 
cially  drawn,  dated  the  2nd  of  March,  1815.  By 
those  articles,  after  prior  estates  which  have  long  since 
expired,  the  lands  were  settled  to  Wm.  Nunn  Richards 
for  life,  remainder  to  his  first  and  other  sons  snccesuvelv 
in  tail  male,  and  in  default  of  such  issue  male,  then  to 
the  issue  female  and  their  heirs.  Here  a  transposition 
of  words  is  necessary  to  give  meaning  to  the  sentence, 
but  in  the  event  that  has  happened  I  thmk  the  instrn- 
ment  must  be  construed  so  as  to  give  the  fee  to  the 
only  daughter  on  failure  of  issue  male  of  the  m&!rriage. 
The  first  limitations  are  sufficient  to  give  her  that  estate, 
and  there  is  nothing  sufficiently  definite  or  certain  to  de* 
prive  her  of  it  in  the  unmeaning  rambling  clauses  that 
follow.  There  were  only  two  children  issue  of  that 
marriage,  namely,  William  Irwin  Richards,  a  son,  and 
Caroline  Maria  Richards,  a  daughter.  The  son,  Wil- 
liam L'win  Richards,  became  equitable  tenant  in  tail 
in  possession,  and  executed  a  disentailing  deed  dated 
the  5th  of  March,  1849)  and  enrolled  on  the  Hth  of 
of  June  in  the  same  year.  He  died  before  the  enrol- 
ment of  the  deed,  and  by  his  will,  dated  the  20th  of 
May,  1849,  he  devised  his  estates  to  the  present 
owner,  Robert  King  Piers.  The  sister,  Caroline  Mari« 
Richards,  married  Henry  William  Woodhouse  in  Feb- 
ruary, 1849,  and  previous  to  her  marriage  she  entered 
into  a  covenant  to  bar  the  entail  and  settle  the  estate, 
if  she  shonld  become  entitled  to  it.  In  pursuance  of 
this  covenant,  Mrs.  Woodhouse  executed  a  disentail- 
mg  deed  after  her  brother's  death.  It  bore  date  the 
1st  of  June,  1849,  and  was  enrolled  on  the  4th  of 
June, «.«.,  a  week  prior  to  the  enrolment  of  the  deed 
which  had  been  executed  by  her  brother.   The  party 
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HOW  showing  caose  claims  nuder  Mrs.   Woodhoase. 
This  is  one  of  the  ve:y  few  cases  of  litigation  which 
hare  ai'isen  oat  of  the  admirably  drawn  Act  for  the 
abolition  of  finefl  and  recoveries;  and  notwithstanding 
the  ingenious  arguments  of  counsel  on  both  sides,  I 
am  of  opinion  that  the  Act  is  free  from  anj  ambiguity 
if  it  be  only  read  in  a  fair  and  candid  spirit,  without 
any  pre  determination  to  make  it  receive  any  particn- 
lar  construction.    As  the  sections  of  the  English  Act 
hare  been  referred  to  in  argument  by  coonsel  on  both 
5ideF»  I  shall  adopt  the  same  course.    The  sections 
referred  to  are  essentially  the  same  in  both  Acts,  al- 
thoQgh  they  are  differently  numbered.     The  differ- 
ence in  the  sections  is  merely  caused  by  a  reference  to 
the  registry  in  the  Irish  statute,  which  does  not  exist 
iQ  the  corresponding  English  claase,  and  which  is  im- 
material in  the  present  argument.     The  section  on 
whicb  the  case  turns  is  the  74th  of  the  English  Act 
(Irish,  66th),  which  enacts,   *'  That  every  deed  re- 
qaired  to  be  enrolled  in  His  Majesty^s  Bigh  Court  of 
Chancery  in  England  or  Ireland,  by  which  lands,  or 
money  subject  to  be  invested  in  the  purchase  of  lands, 
shall   be  disposed  of  under  this  Act,  shall,  when  en- 
rolled as  required  by  this  Act,  operate  and  take  effect 
in  the  saoie  mnnner  as  it  would  have  done  if  the 
enrolment  thereof  had  not  been  required,  except  that 
every  such  deed  shall  be  void  against  any  person 
claiming  the  lands  or  money  thereby  disposed  of,  or 
any  part  thereof,  for  valuable  consideration,  under  any 
8abfieqnent  deed  duly  enrolled  under  this  Act,  if  such 
subsequent  deed  shall  be  first  enrolled."     It  is  con- 
tended that  to  understand  this  section  it  should  be 
read  along  with  the  38th  (Irish,  36th,)  section.     I  do 
not  thmk  that  the  sections  have  much  relation  to 
eaeb  other,  although  of  course  every  part  of  the  Act 
may  be  referred  to  that  can  throw  any  light  on  the 
construction  of  any  other  part  of  the  Act.     The  38th 
section  provides  that  wheu  any  tenant  in  tail  shall 
create  a  voidable  estate  in   favour  of  a  purchaser 
for  valuable  consideration,  and  shall  afterwards  make 
a  disposition  of  the  same  lands,  such  disposition  shall 
h^ve  the  effect  of  confirming  such  voidable  estate  un- 
less snch  disposition  shall  be  made  to  a  purchaser  for 
valuable  consideration,  who  shall  not  have  express 
notice  of  the  voidable  estate,  adding  in  the  Irish  Act, 
''  And  if  the  instrument  creating  such  voidable  estate 
shall  not  have  been  registered  previous  to  such  dispo- 
sition."    The  only  question  that  arises  on  the  con- 
struction of  this  section  is, — what  is  meant  by  a 
voidable  estate?  and  this  is,  I  think,  clearly  explained 
by  the  40th  and  41st  sections,  which  make  four  points 
e^sontial  to  the  validity  of  a  disentailing  assurance. 
First, — It  must  be  an  assurance  capable  of  passing 
an  estate  at  law  in  fee-simple  absolute.     Second, — It 
must  be  made  or  evidenced  by  deed.     Thirdly, — It 
mn&i  not  rest  in  contract  only.     Fourthly, — It  must 
be  enrolled  in  the  Court  of  Chancery  within  six  ca- 
lendar months.     If  it  is  deficient  in  any  of  these  four 
qnalitlea,  althoogh  it  may  be  binding  on  the  parties 
to  the  contract,  it  will  be  voidable  as  against  the  heir 
in  tail,  or  the  remainderman,  or  reveraioner.     In  all 
these  four  cases  of  deficiency  the  contract  will  be  en- 
forced as  binding  upon  the  party  who  entered  into  it 
for  Taloablc  consideration,  and  therefore  upon  all  par- 
lies purcJiasing  from  him,  either  with  notice  or  without 


consideration;  and  no  person  reading  the  38th  section 
by  itself  could  come  to  any  other  conclusion  than  that 
voidable  estates  from  any  of  these  four  causes  were 
equally  within  the  spirit  and  meaning  of  the  38th 
section,  as  they  certainly  are  within  the  equity  and  the 
words.  There  Is  no  ambiguity  in  the  section.  It  is  true 
that  Lord  St  Leonards  (and  there  cannot  be  a  higher 
authority)  refers  to  a  possible  construction  which  would 
exclude  assurances  voidable  from  want  of  enrolment 
from  the  operation  of  this  section ;  but  although  he 
does  not  in  terms  strongly  condemn,  yet  he  certainly 
does  not  adopt  this  construction,  which  is  destitute  of 
any  argument  except  that  derived  from  the  supposed 
necessity  of  excluding  unenrolled  assurances  from  the 
section,  in  order  that  they  may  be  brought  within  the 
provisions  of  the  74th  section.  According  to  the 
natural  construction  of  the  dSth  section,  it  merely  re- 
establishes in  the  new  assurances  the  old  equities 
which  existed  in  the  cases  of  fines  and  recoveries,  and 
which  may  be  expressed  in  a  manner  equally  appli- 
cable to  the  old  and  to  the  new  systems  of  conveyanc- 
ing, by  saying  that  a  valid  disentailing  assurance, 
unless  made  to  a  purchaser  for  valuable  consideration 
without  notice,  shall  have  the  effect  of  confirming  any 
previous  voidable  estate  made  by  the  same  person  in 
favor  of  a  purchaser  for  valuable  consideration.  But 
if  we  give  the  capriciously  restricted  signification  to 
'*  voidable  estates  "  in  the  88th  section,  we  shall  not 
find  the  defect  supplied  and  the  rule  of  equity  made 
complete  by  any  possible  interpretation  that  can  be 
given  of  the  74th  section,  for  this  latter  section  only 
applies  to  deeds  duly  enrolled  under  this  Act,  and 
leaves  all  unenrolled  assurances  without  protection  or 
confirmation.  I  shall  proceed  to  compare  the  two 
sections  in  some  points,  which  show  how  far  they  are 
from  being  in  pat  t  materia.  In  the  38th  section  it  is 
the  existence  of  the  second  deed  that  confirms  the 
prior  voidable  contract  In  the  74th  section  the  se- 
cond deed  has  no  effect  in  confirming  the  first,  but 
when  its  existence  is  material  it  only  prevents  the  first 
deed  from  having  that  effect  which  it  otherwise  would 
have  had.  Again,  to  come  within  the  38th  section  the 
voidable  contract  must  be  made  to  a  person  for  ralnable 
consideration.  This  is  not  expressed  in  the  74th  sec- 
tion. Also  the  two  instruments  which  are  brought 
into  conflict  in  the  38th  section  must  be  by  the  same 
person :  this  is  not  required  by  the  language  of  the 
74th  section.  Lastly,  the  second  deed,  which  is  pro- 
tected against  the  first  deed  by  the  38th  section, 
must  be  to  a  person  for  valuable  consideration  with- 
out notice,  while  this  absence  of  notice  is  not  requii*ed 
in  the  corresponding  part  of  the  74th  section.  All 
these  points  of  difference,  can,  I  think,  be  satisfacto- 
rily accounted  for  by  giving  its  simple  and  natural  in- 
terpretation to  the  latter  section  without  undnly 
restricting  the  meaning  of  the  words,  or  adding  or 
implying  anything  that  is  not  expressed.  Applying 
this  principle  of  interpretation  to  the  first  point  raised, 
via.,  must  the  disentailing  deed  be  enrolled  within  the 
lifetime  of  the  tenant  in  tail?  I  find  that  it  is  not  so 
expressed  in  the  Act  A  period  of  six  calendar 
months  is  allowed  for  the  purpose,  but  nothing  is  said 
of  the  continuance  of  the  life,  and  I  do  not  think  that 
such  necessity  is  to  be  implied.  The  case  of  Haui- 
ki/is  r,  Kemp  is  not  to  the  point,  for  in  that  case  thcie 


80 


THE  IRISH  JURIST. 


was  no  limit  of  time  fixed  for  the  enrolment,  and  both 
the  argament  and  the  jadgment  rely  on  that  fact  Ai- 
though  the  case  did  not  require  the  decision,  yet  the 
opinion  of  the  Master  of  the  Rolls  in  Honeywood  ▼. 
JFV)«for  (30  Beav.  I)  is  clear  that  the  deed  may  be 
enrolled  af\er  the  death  of  the  tenant  in  tail.  Indeed, 
the  enacting  part  as  distinguished  from  the  excepting 
patt  of  the  74th  section  would  be  idle  surplusage,  if  it 
were  confined  to  the  cases  in  which  the  life  of  the  te- 
nant and  his  estate  continued  tp  to  the  time  of  the 
enrolment  The  clause  is  obviously  introduced  to  meet 
such  cases  as  the  death  of  the  tenant  or  the  cesser  of 
his  estate  by  breach  of  condition  before  the  completion 
of  the  disentailing  assurance  by  enrolment.  Such 
cases  are  provided  for  by  the  strong  and  general  words 
of  the  74th  section,  which  provide  that  the  deed, 
when  enrolled,  shall  operate  as  if  enrolment  had  not 
been  required.  No  language  could  be  used  more  fitted 
to  make  the  deed  when  enrolled  operate  by  relation  to 
its  original  date.  This  point  being  settled,  the  next 
question  which  arises  is, — Must  the  first  and  the  subse- 
quent deeds  be  executed  by  the  same  person  ?  I  an- 
swer, It  is  not  so  expressed,  and  it  is  not  to  be  im- 
plied. If  the  two  deeds  are  by  the  same  person  there 
might  be  a  repugnancy  between  the  38th  and  the  74th 
sections  if  the  first  deed  was  to  a  purchaser  for  valu- 
able consideration,  and  the  second  deed  to  a  purchaser 
for  valuable  consideration  with  notice.  In  such  a  case 
the  first  deed  would  be  confirmed  by  the  38th  section, 
while  it  would  be  made  void  by  the  74th;  I  think, 
therefore,  that  the  74th  section  is  chiefly  intended  to 
meet  the  case  where  the  subsequent  deed  is  executed 
by  the  successor  to  the  party  who  executed  the  first 
assurance.  I  am  confirmed  in  this  opinion  by  com- 
paring the  74th  section  with  the  last  clause  of  the 
6drd  section,  which  is  in  pari  mcUeria,  when  in  con- 
trasting the  two  deeds  the  earlier  deed  is  called  the 
deed  of  assurance  by  the  equitable  tenant  in  tail,  lan- 
guage which  never  could  have  been  used  if  it  was  es- 
sentially necessary  that  the  subsequent  deed  of  assur- 
ance should  have  been  executed  by  the  same  party. 
Now,  this  construction  fully  accounts  for  the  two  cir- 
cumstances to  which  I  have  adverted,  namely,  that 
there  is  no  reference  to  any  valuable  consideration  in 
the  enacting  part  of  the  74th  section,  and  no  reference 
to  the  absence  of  notice  in  the  exceptive  part  The 
policy  uf  the  Act  is,  that  there  is  to  be  no  considera- 
tion of  equity  in  the  relations  betweeu  the  tenant  in 
tail  and  his  successor.  In  ordinary  contracts  af- 
fecting the  conscience  of  the  party  entering  into  them 
and  giving  them,  therefore,  a  binding  force  in  equity. 


the  substance  and  the  consideration  is  eveiything,  and 
the  form  almost  nothing;  but  in  determining  the  re- 
lative rights  of  the  tenant  in  tail  and  his  successor 
the  form  is  everything  and  the  consideration  nothing. 
Accordingly  in  the  38th  section  the  informal  inatni- 
ment  for  value  is  confirmed  by  the  subsequent  formal 
instrument  where  the  consdence  of  the  seeond  party 
is  affected  by  it.  But  the  74th  section  is  not  dealiog 
with  an  informaMusurance,  it  is  merely  declaring  what 
shall  be  the  effect  of  complying  with  the  provisions  of 
the  Act  under  certain  circumstances;  and  acoordinglj 
no  consideration  is  required  for  the  first  deed,  as  tiie 
successor  who  is  bonnd  by  it  has  no  concern  with  the 
consideration.  But  the  case  may  arise  where  the  mo- 
cesser  deals  with  the  estate  while  it  is  his  undoubted 
property,  viz.,  in  the  interval  before  the  prior  deed  u 
enrolled.  The  Act  provides  for  thb  case  by  support- 
ing the  second  assurance  if  made  for  a  valuable  codu- 
deration,  and  enrolled  before  the  enrolment  of  the  fint 
assurance.  Here  absence  of  notice  is  not  required,  for 
the  notice  would  be  notice  of  an  immaterial  &ct,  vis^ 
of  an  imperfect  assurance  not  in  any  way  binding 
on  the  conscience  of  the  successor,  and  therefore  Dot 
binding  on  the  conscience  of  anyone  dealiog  with  him 
for  a  valuable  consideration.  It  is  true  that  the  Act 
might  without  injustice,  have  made  provisions  some- 
what different  It  is  a  mere  matter  of  positive  law, 
but  it  could  scarcely  have  been  settled  in  a  more  cod- 
venient  manner  than  by  providing  that  although  en- 
rolment shall  operate  by  relation,  the  deed,  while  im- 
perfect shall  not  prevent  the  successor  from  selling 
his  estate.  A  contrary  provision  might  deprive  the 
successor  of  his  best  opportunity  of  selling  an  estate 
during  the  time  allowed  by  law  for  enrolling  an  assur- 
ance which  after  all  might  never  be  enrolled.  It  is 
urged  against  this  construction  that  the  Act  reqnlres 
the  subsequent  deed  to  be  first  enrolled,  whereas  the 
successor  might  be  tenant  in  fee-simple,  whose  deed 
would  not  require  enrolment;  but  I  see  no  inconve- 
nience or  injustice  in  requiring  such  enrolment  in  the 
case  where  the  party  claiming  under  the  deed  is  foond- 
ing  his  claim  on  the  delay  in  enrolling  a  former  instni- 
roent  Let  the  successor  comply  witb  that  form  which 
he  is  enforcing  with  such  rigour  against  his  predeces- 
sor. On  this  view  of  the  Act  I  must  allow  the  caa^e, 
as  the  deed  nnder  which  Mr.  Rollestone  claims  is  a 
subsequent  deed  for  valne  nnder  the  74th  section,  and 
was  enrolled  before  the  enrolment  of  the  deed  by 
William  Irwin  Richards;  that  deed  is  therefore  void 
against  the  deed  under  which  Mr.  Rollestone  claims. 
I  must  therefore  allow  the  cause  shewn,  with  costs. 
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[BXFtmS  THE  Lord  GhAVGILLOB  AHD  THK  LOBD 

JusncB  or  Afpral.] 

Gbat  v.  Boswill.— iVW.  ITt  18,  1862. 

Lmm — Btfarmatian  of—Mmorandim-'-^bading. 

By  an  agreement  in  uniting^  O.  agreed  to  let  to  B.  aplot 
ofgiwnd^  *^  bounded  an  the  north  by  a  road  dmd- 
ing  taid  lot  from  Mr.  T.^e  holding.^  Ononecomer 
of  the  agreement^  B.  indorsed  the  foUowing  memO' 
randum^  signed  with  hie  initiale:  '*  The  liUle  angle 
atthe  road  opposite  to  T.^e  to  be  added  to  the  roadP 
A  lease  m  pursuance  of  this  agreement  was  pre-* 
pared  and  executed^  and  in  U  the  northern  boundary 
of  the  demised  premises  was  stated  to  be  *^  the  road 
dhridmg  the  saSd  lot  from  Mr.  T.^s  holding^""  and 
no  provision  was  made  by  it  for  adding  the  little 
angle  to  the  road.  In  a  suit  instituted  by  O.to 
rejorm  the  lease^  by  exoqUing  the  little  angle  from 
the  liemue— Held*  that  inasmuch  as  the  prayer  of 
the  petition  sought  to  retain  the  angle  in  OJ's  do- 
ndnion  without  any  obligation  on' him  to  add  it 
to  the  roadf  no  relief  could  be  granted. 

Tms  was  an  appeal  from  aa  order  of  the  Master  of 
tbeBoUsy  made  under  ihe  following  circnmstances. 
The  petition  was  filed  to  have  a  leaae,  which  was  exe- 
cuted bj  the  petitioner,  Robert  Gray,  to  the  respon- 
dent, John  Knight  fioswell,  dated  the  21st  of  April, 
1860,    reformed,    and    made    conformable  to    an 
agreemeot  in  writing,  previoosly  signed  by  the  peti- 
Uooer  and  respondent,  and  dated  the  24th  of  March, 
I860.    This  agreement  was  in  the  following  terms: 
«« Memorandnm  of  agreement. — Mr.  Gray  agrees  to 
let,  and  Mr.  BosweU  agrees  to  take  the  slip  of  ground 
on  the  west  side  of  Belgrave-sqnare,  commendng  at 
the  ditch  running  up  to  Monkstown-road ;  bounded  on 
the  north  by  a  road  dividing  said  lot  from  Mr.  Trolco's 
holding,  on  the  south  by  the  Dublin  road;  on  the 
west  by  ground  in  the  possession  of  Mr.  Hone;  con« 
taitting    in  length  from  north    to  south  653  feet, 
situate  at  Monkstown,  in  the  county  of  Dublin;  with 
the  appurtenances  and  liberty  of  ingress  and  egress 
for  tenants,  Ac,  through  the  roads  leading  to  and 
about  Belgrave-sqaare,  and  into  Crowe's  ground  in 
ease  a  passage  be  opened;  at  the  yeariy  rent  of  2a. 
6d.  a  foot,  per  nmning  foot,  for  said  frontage,  amount- 
ing to  the  sum  of  £66  ISs.  6d«;  to  commence  from 
the  Ist  of  January,  1861,  payable  half-yearly;  term, 
900  yean  from  this  date;  Mr.  BosweU  to  get  posses- 
noD,  and  to  be  at  liberty  to  take  out  two  leases,  to  be* 
prepared  by  him  and  at  his  own  expense,  paying  Mr. 
Gray's BoUdtor  for  approval;  right  to  run  a  sewer  into 
the  one  made  by  Mr.  Gray;  and  to  covenant  that  any 
booses  to  be  erected  thereon  shall  front  the  square; 
and  no  trade,  business,  or  manufacture  of  any  kind 
shall  be  carried  on  therein.     Covenants,  by  Mr.  Gray, 
that  no  wall  or  building  shall  be  erected  on  the  square,' 
and  the  trees  kept  lopped,  so  that  the  view  from  the 
drawing  rooms  of  any  bouse  shall  not  be  interrupted; 
Mr.  BosweU  to  get  a  copy  of  Mr.  Gray's  deed  under 


the  Incumbeied  Estates'  Court."*  This  igrwiMI 
was  dated  the  24th  of  March,  I860,  and  ira*  dgned 
by  Mr..Gray  and  Mr.  BoawielL    On  one  oemerof  the 
agreement  the  folbwing  memoFandum  wasindoned 
by  Mr.  BosweU:  '«The  Utde  angle  at  tiie  road  opposite 
Troke's  to  be  added  to  the  road.^J.  K.  B; "  and 
upon  the  oonstmction  and  operadon  of  this  memoran- 
dum  the  entire  question  in  the  present  suit  depended. 
The  evidence  with  respect  to  the  time  at  which  this 
memorandum  had  been  added  by  Mr.  BosweU  wcs 
conflicting;  Mr.  Gray  asserting  that  it  had  been  made 
before  the  agreement  was  signed,  and  Mr.  BosweU 
alleghig,  on  the  other  hand,  that  it  had  been  written 
subMquentiy.    Aooordhig  to  Mr.  Gray,  the  object  and 
effect  of  the  memorandum  was,  that  **  the  Uttle  angle** 
mentioned  mit,  should  be  exdnded  from  the  demise^  iir* 
order  that  it  might  be  thrown  by  hhn  uitoTroke's  road, 
stated  in  the  agreement  to  be  the  northern  boundary 
of  the  demised  premises.    Mr.  BosweU  nuuntained 
that  the  words  merely  expressed  an  honourable  under- 
taking on  his  part  to  add '^  the  Uttle  angle  "  to  Troke'i 
road  at  whatever  time  Mr.  Gray  should  be  in  a  positioii 
to  widen  and  straighten  the  road  in  its  entire  length*  ' 
It  was  further  aUe^  by  Mr.  Gray  that  the  northern 
boundary  of  the  premises  agreed  to  be  demised  was 
not  Troke's  road,  but  a  eertam  lockspitted   lihe^ 
marked  out  for  the  purpose  of  straightening  the 
road  previona  to  the  date  of  the  agreement,  and  that 
**  the  Uttk  Mig^e  '*  mentioned  in  the  memorandum  was ' 
the  spaoe  enclosed  between  thb  lockspitted  Ime  and 
Troke's  road«^    Draft  leases  embodying  the  agreement 
were  prepared  by  Mr.  BosweU,  and  approv^  of  by 
Mr.  Gray's  solicitor,  and  in  these  the  premises  were 
described  according  to  the  boundaries  mentioned  in 
the  agreement,  no  provision  being  introduced  as  to 
**the  Uttie  an^e,"  the  subject  of  the  present  contro- 
versy.   The  leases  were  subseqnentiy  engrossed  and 
duly  executed,  and  possessron  was  given  to  Mr. 
BosweU  of  the  entire  ground,  without  any  reservation 
or  mention  of  the  lockspitted  line.  '  Sometime  after- 
wards, however,  Mr.  Gray  asserted  a  claim  to  '^  the 
Uttle  angle,"  and  having  taken  possession    of  it, 
planted  potatoes  m  it  for  the  purpose  of  exercising 
ownership.    Mr.  BosweU  having  brought  an  action 
for  trespass,  Mr.  Gray  gave  a  consent  for  judgment, 
being  advised  that,  according  to  the  terms  of  the 
lease  executed,  he  had  no  vaUd  defonce  at  law.    A 
petition  was  then  filed  to  reform  tiie  lease,  by  except- 
ing out  of  the  premises  thereby  demised,  **  the  angular 
portion  lying  between  the  lockspitted  line  andTroke's 
road."    The  matter  of  the  caose  petitton  having  come 
on  to  be  heard  before  theMaster  of  the  Rolls  on  the  3 1st 
of  January,  the  1st  of  February,  and  the  16th  of' 
April,  1862,  his  Honor,  having  made  a  careful  in- 
spection of  the  premises  himself,  delivered  an  elaborate 
judgment*  of  the  last  mentioned  date,  whereby  he  de- 
clared that,  on  the  true  construction  of  the  agreement,' 
the  northern  boundary  of  the  demised  premises  was 
that  which  was  stated  in  the  body  of  the  agreement,-, 
t.  e.,  Tioke's  road;  and  that  '^  the  Uttle  angle"  men- 
tioned in  the  memorandum  was  not,  as  alleged  by  Mr. 
Gray,  the  space  enclosed  between  Th>ke's  road  and 
the  lockspitted  line,  but  a  certain  other  **  little  angle," . 

•  6Vay  T.  Bo9WtU  (18  Ir.  Ch.,  79). 
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of  which  his  Honor  had  a  map  made  and  lodged  in  the 
Registrar's  oflice.  His  Honor  then  ordared  that  the 
petition  shoold  ho  dismissed,  with  eoets,  bnt.took 
down  upon  the  order  an  undertaking,  on  the  part  of 
Mr.  Boswell,  that,  within  three  months  after  the  time 
of  appealing  should  have  eUipsed,  be  wonid  add  to 
Troke's  roi^  the  little  angle  as  maiiced  ont  on  the 
map  lodged  in  the  Registrar's  oflSee.  From  this 
order  Mr.  Gray  now  appealed. 

Tke  Solicitor- General  (with  him  Heron^  Q-C'.,  and 
Cordon),  for  the  appellant,  stated  the  facts  of  the  case 
in  detail,  and  contended  that,  as  a  term  which  ooght 
to  have  been  incloded  in  the  lease  had  not  been  in- 
eluded,  the  lease  ought  to  be  reformed  in  the  manner 
sought  bj  the  petition. 

Serjecmi  Sullivan  (with  him  Brewster,  Q.C.,  and 
Ta/uf^,)for  the  respondent. — No  reformation  can  be 
granted  in  any  case  except  that  sought  by  the  peti- 
tion. To  obtain  this  it  is  not  sufficient  to  establish 
that  a  term  has  been  omitted  from  the  lease;  it  must 
be  shown  that  it  is  that  term  which  b  stated  by  the 
petition  to  be  omitted.  The  law  on  this  subject  is 
laid  down  by  Turner,  L.  J.,  in  Bentky  y.  Mackay  (8 
Jnr^  N.  S.,  1001),  where  he  observes,  '*I  take  this 
to  be  the  rule  in  the  ordinary  case  of  rectifying  mis- 
takes in  an  instrument^  where  it  is  sought  to  alter  the 
instrament  in  any  prescribed  or  definite  mode,  that  in 
such  cases  it  is  necessary  to  prove,  not  only  that  there 
is  a  mistake  in  what  has  been  done,  but  also  what  was' 
intended  to  be  done,  in  order  that  the  instrument  may 
be  set  right  according  to  what  was  really  intended;. 
for  in  SQch  a  case  if  the  parties  took  different  views  of 
what  was  intended,  there  wonld  be  no  contract 
between  them  which  could  be  carried  into  effect  by 
rectifying  the  instrument"  If  the  appellant  does  not 
maintain  the  lockspitted-Iine  as  put  forward  in  the 
original  petition,  no  other  reformation  can  be  given, 
for  no  emendation  has  been  made  in  the  petition. 
Moreover,  the  error  must  be  proved  to  be  mutuaL  If 
the  lease  carries  out  the  iuteotion  of  one  of  the  par- 
ties, bnt  is  framed  under  a  mistake  as  to  the  wishes 
of  the  other,  it  cannot  be  rectified. — Sella  v.  Sella  (1 
Drew.  &  Sm.,  42);  Fowler  v.  FowUr  (4  De  G.  & 
J.,  260).  The  question,  in  fact,  is  not  whether  the 
lease  should  be  reformed,  bnt  whether  the  reformation 
sought  should  be  granted.  No  relief  can  be  given 
which  was  not  askeid  for  in  the  petition. 

Brewater^  Q.C.  on  the  same  ude. — The  evidence 
al9  to  the  mistake,  and  as  to  the  real  intention  of  the 
parties,  must  be  clear  and  satisfactory,  and  a  solemn 
deed  entered  into  under  professional  advice  will  not 
be  set  aside  unless  a  mutual  mistake  is  plainly  proved. 
The  Court  will  not  take  a  different  view  of  the  facts 
from  that  held  by  the  Court  below. — Lindaay  v.  Lynch 
(2  Sch.  &  Let,  1);  Power  v.  Iht  College  of  Phyai- 
ciana  (7  Ir.  Ch.,  104);  Kirivan  v.  Burchell  (10  Ir. 
Gh.,  63);  Wright  v.  (?o/ (22  Beav.,  207);  Barrow 
V.  Barrow  (18  Benv.,  529) ;  Rooke  v.  Lord  Kenaing- 
ton  (2  Kay  &  J.,  753);  Breadalbane  v.  Chandoa  (2 
My.  &  Cr.,  711);  Thompson  v.  Whitmore  (1  John. 
&  Bem.,  268). 

Heron,  Q-O-i  in  reply. — The  order  of  the  Master 
of  the  Rolls  is  suicidal,  fle  declares  that  Mr.  Gray 
is  entitled  to  relief,  for  he  takes  a  personal  undertake 
ing  from  Mr.  Boswell  to  add  the  angle  to  the  road,  ! 


and  yet  he  dismisses  the  petition  with  eosta.  It  is 
immateri.il  to  the  case  that  the  lockspitted  line  is  men- 
tioned as  the  boundary  of  the  angle  In  the  prayer  of 
the  petition.  Althongh  a  petition  may  be  framed  with 
a  view  to  a  different  relief,  the  Court  can  grant  a  de- 
cree onder  the  prayer  of  general  relief. — Havbury  v. 
Litchfidd  (2  My.  &  Kee.,  629). 

The  Lord  Chancuxor^ — I  am  of  opinion  that  this 
appeal  should  be  dismissed  with  costs,  and  I  found 
that  opinion  principally  upon  the  pleadings  in  the 
cause.     Here  is  an  agreement  to  take  a  certmn  piece 
of  ground,  marked  out  by  boundaries  well  defined, 
well  known,  and  likely  to  continue  for  a  long  time  ss 
prominent  landmarks.     It  is  to  my  mind  important, 
in  defining  the  boundaries  of  any  demised  premises, 
to  have  them,  if  possible,  of  a  known  description,  and 
likely  to  last,  and,  therefore,  nothing  can  be  more 
suitable  than  the  adjacent  roads,  which  in  the  nature 
of  things  do  not  easily  undergo  any  change  or  altera- 
tion.    The  plot  of  ground,  then,  which  Mr.^Gray  con- 
veys to  Mr.  Boswell  is,  by  this  agreement,  stated  to 
be  bonnded  on  the  north  by  the  road  dividing  the  lot 
from  Mr.  Troke's  holding,  and,  therefore,  I  must  take 
this  bonndary  so  defined  to  be  an  essential  part  of  the 
agreement      As  to  the  memorandum  indorsed  by 
Mr.  Boswell  on  the  agreement,  I  allow  that  that  there 
was  some  understanding  that  at  some  lime  or  other, 
whenever   Troke's  road   might  be  straightened,   a 
small  angle  should  be  given  by  Mr.  Boswell  for  the 
purpose  of  making  the  road  of  a  uniform  width.     Bat 
this  is  not  the  question  that  we  are  now  called  on  to 
consider.    Mi.  Gray's  object  and  meaning,  as  stated 
in  the  petition,  appears  to  be,  that  the  angle  in  dispute 
should  be  excluded  wholly  from  the  demise,  and   that 
it  should  remain  in  his  own  dominion.     But  this  was 
not  by  any  fair  interpretation  Mr.  BoswelPs  agree< 
ment     Mr.  Gray  mentioned  to  him  how  useful  it  was 
to  have  the  road  straightened  (and  no  donbt  it  would 
be  advantageous  to  the  inhabitants  to  have  a  road 
straight,. uniform,  and  continuous,  to  Belgrave-sqnare), 
and  Mr.  Boswell  willingly  agreed  to  join  in  carrjing 
out  that  object.     But  whether  this  was  to  be  a  formal 
part  of  the  agreement,  or  was  only  meant  to  be  an 
hoi^orable  understanding,  is  difficult,  from  the  conflict 
of  evidence,  to  determine.    The  contract  was,  how- 
ever, certainly  to  add  this  small  angle  to  the  road 
But  this  suit  is  not  instituted  with  a  view  to  add  the 
angle  to  Troke's  road.     It  seeks  to  leave  a  anudl, 
usdess  scrap  of  ground,  intervening  between  Mr.  Bos- 
welPs  holding  and  the  road,  in  Mr.  Gray's  possession, 
without  any  obligation  on  him  to  add  it  to  the  read, 
but  to  become,  in  all  probability,  a  dust  hole  and  pub- 
lic nnisanoe,  or  to  be  planted,  perhaps,  with  potatoes, 
as  he  has  already  attempted  to  do.    The  petition,  in 
fact,  is  framed  to  protect  Mr.  Gray  from  carrying  out 
his  part  of  the  agreement.    The  little  angle  at  present 
could  not  be  made  a  part  of  Troke's  road,  for  the  road 
is  not  in  a  position  to  be  straightened,  but  Mr.  Gray 
seeks  to  retain  it  in  his  own  dominion.     The  petition 
viitnally  prays  that  the  lease  should  be  reformed  by 
excluding  from  the  demise  a  portion  of  what  was  in* 
eluded  in  the  original  agreement.     It  does  not  seek  to 
add  the  little  angle  to  Troke's  road.     We  cannot  add 
it  to  Troke's  road,  and,  therefore,  under  the  circum- 


THE  IRISH  JURIST. 


83 


stances,  the  order  of  the  Master  of  the  Bolls  mast  be 
affirmed  with  "costs. 

Lord  Justice  of  Appeal. — We  have  been  called  on 
to  correct  a  solemn  instniment  nnder  seal,  entered  into 
after  doe  consideration,  and  nnder  eminent  profes 
aonal  advice.  To  determine  the  present  question,  it 
appears  to  me  isufficient  simply  to  look  at  the  prayer 
of  the  petition.  This  prays  that  the  little  angle  may 
be  excepted  from  the  demise.  If  Mr.  Gray  retains  it, 
he  has  no  obligation  to  add  it  at  any  fntnre  time  to  the 
road.  MoieoTcr,  he  has  not  satisfactorily  shewn  that 
that  the  deed  does  not  contain  and  express. f ally  the 
intention  of  the  parties.  It  is  clear  too  that  when- 
erer  Troke's  road  is  enlarged,  Mr.  Boswell  will  dedi- 
cate the  little  angle  to  the  nse  of  the  pablic  Ac* 
cordingly,  on  these  most  fixed,  certain,  and  salutary 
principles  of  eqaity,  I  concur  in  the  judgment  of  the 
Lord  Chancellor,  that  the  order  below  mast  be  affirmed 
with  costs. 

Order  below  affirmed  toitk  costs. 


e^ourt  of  er^aiuerj;. 

Master  Fitzgibbcn^s  Court. 

Reported  bj  OUvcr  J.  Burlw.  Bs^.,  BaRiitcr.at.LftW. 

Plumket  V,  Mallet. 

tilh^rtnt  charge — Sectorial  and  vicarial  tithes^^ 
Certijicate  of  composition^' Applotmeid — 15(A  sec- 
ttoA  of  Chancery  Regidation  Act — Presumption 
of  wmership  of  tithes^  by  the  undisputed  enjoy 
meHt  for  over  forty  years — Konperformr 
a^ofdutyby  commissioners — Costs^ 

The  title  of  the  lay  impropriator,  G.  L.  S.,  to  the 
rectorial  tithes  of  K.f  was  tracedfrom  the  Crown  by 
patents  ofS  Jos.  1,  and  14  Car.  2,  to  the  Earl  of 
Clanrickardej  and  by  deeds  from  the  Earl  to  S., 
and  tgff  to  ihe  present  time,  the  family  of  S. 
have  remained  in  the  undisputed  possession 
thereof  The  rectorial  were  exactly  equal  in  value 
to  the  vicarial  tithes  paidby  (he parish  of  K.  to  the 
vicar.  In  1824,  the  commissioners  appointed  nuder 
4  GA,  c  99>  made outiheir certificate  oj composition, 
and,  by  s.  31  of  the  Act,  the  certificate  is  made  con- 
dutive.  The  certificate  was  ambiguous,  and  de- 
parted from  the  plain  directions  of  the  statute. 
Having  stated  that  the  parish  was  liable  /or  £1 18 
3«.  l^dl,  it  concluded  as  follows — "  of  which  sum  of  \ 
£1 18  ^  Hd.  one-half  is  due  and  payable  to  the 
rector,^  [not  naming  who  the  rector  was"]  **and 
one-half  tepcuf able  to  the  vicar,  the  Rev.  J.  M.,  as  '■ 
the  vioar.^*  By  the  S8th  section  of  the  Act,  \ 
the  egpplotment  is  made  oondusive  evidence  of 
the  MUM  pay  (Ale  in  respect  of  such  com- ' 
position  for  tithes  in  any  parish.  After 
Ma  making  of  the  appiotment,  which 
adopted  the  words  of  the  certificcUe,  the  Rev.  J.  M., 
demanded  not  only  the  payment  of  £8  8«. 
Id,  ots  Atf  predecessors  had  ahoays  dons  for  vicar 
rial  tithe,  but  also  another  sum  of  £8  Ss.  \d.  due 
to  him  for  reetoricU  tithe,  and  the  owner  of  the  lands 
of  B.  yielded  to  the  demand,  and  accordingly^  ever 


since,  these  lands  have  paid  both  the  vicar  andtheS. 
famUy  the  rectorial  or  impropriate  tithes;  and,  sub' 
Ject  thereto,  the  lands  of  B.  were,  in  1852, 
conveyed  by  the  Incumbered  Estates  Court  to 
A,  M.,  the  present  owner,  in  fee,  who,  in  I860, 
declined  to  pay  the  vicar  the  sum  daimed  by  him  as 
rectorial  tithes,  on  th^round  that  same  was  payable 
to  G.  L,  S.  The  Rev.  T.  P,,  successor  to  Rev.  J. 
M^  has  been  paid  the  rectorial  tithe  in  dispute  since 
his  induction  in  1 840.  Held,  under  the  circum' 
Stance,  that  the  court  was  not  bound  by  the  apphtment 
as  conclusive  evidence  of  the  incumbents  right  to 
the  entire  of  the  sums  applottedin  the  lands  ofB. 

Held,  also,  that  when  the  Acts  prescribe  things  to  be  done 
by  the  parties  themselves,  they  are  to  be  construed  as 
mandatory  and  imperative;  but  so  far  as  they  re* 
quire  things  to  be  done  by  ^e  public  functionary,  they 
are  only  directory. 

Held,  al^,  that  the  petition  was  properly  frtxmod 
within  the  I5th  section  of  the  Chancery  Regulation 
Act,  and  the  9th  General  Rule,  1 85 1 . 

The  facts  of  this  case  are  fully  set  forth  in  the  jadg- 
ment  of  Master  Fitzgibbon. 

Battersby,  Q.C,  and  David  Plunket,  appeared  as 
counsel  for  petitioner. 

Ball,  Q.C.,  and  Edward  Beytagh  for  respondent. 

Feb.  9,   1863 Master  Fitzgibbon. — ^This  is   a 

petition  by  which  £16  16s.  2d.  is  claimed  for  one 
year's  tithe-rent  charge  applotted  on  the  lands  of  Bal* 
lyconbiaght  and  Ballynlacka,  and  due  to  the  petitioner, 
<is  rector  and  vicar  of  the  parish  of  Kargins,  by  the 
respondent  as  owner  of  the  first  estate  of  inheritance 
in  said  lands;  said  arrears  being  for  the  year  ending 
1  St  November,  1861.  The  case  stated  by  the  peti- 
tion is,  that  petitioner  was  inducted  in  1840  to  a 
anion  of  several  parishes,  of  which  the  rectory  and 
vicarage  of  Kargins  is  one;  that  ever  since  his 
induction  he  received  without  dispute  the  whole 
tithe-rent  charge  of  said  parbh;  that  his  pre* 
decessors,  Crampton,  Beresford,  and  Meara,  and 
all  their  predecessors  from  time  immemorial,  had 
received  the  whole  tithes,  both  rectorial  and  vicarial, 
down  to  the  time  when  a  composition  was  established ; 
that  from  the  date  of  the  certificate  of  that  composi- 
tion in  October,  1824,  np  to  his  death  in  1840,  Meara 
without  dispute  received  the  composition  and  the  snb- 
stituted  rent -charge  from  the  time  it  was  established 
for  the  parish  of  Kargins;  that  application  was  made 
for  payment  of  a  yearns  rent-charge,  due  on  1  st  Nov., 
1861;  that  on  30th  December,  1861,  petitioner's 
solicitor  received  a  notice  from  respondent,  stating 
that  he  woald  call  for  the  purpose  of  paying  £8  8s. 
1^.  due  tothe  petititioner  as  vicar  of  the  parish,  stating 
that  one-half  was  payable  nnder  the  certificate  to  the 
rector,  and  lay  impropriator,  0.  L.  Staanton,  Esq.  The 
petition  concludes  with  the  ordinary  prayer.  This  petition 
thus  framed  is  clearly  within  the  15th  s.  of  the  Chancery 
Regulation  Act,  1850,  and  the  9th  General  Rale, 
1851,  and  was,  therefbroi  properly  referred  before  any 
answer  or  discnssion ;  and,  boiog  so  referred,  I  mast 
now  deal  with  it  in  the  doable  capacity  of  Chancellor 
and  Master.  The  respondent  had  an  opportnnity  of 
answering,  and  both  parties  had  liberty  to  make  proofs 
in  support  of  their  respective  cases.    The  result  is, 
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that  no  evidenoe  has  been  given  in  soppoil  of  the  pe- 
titioner's allegation  that  he  and  his  predecesors  had 
always  received  the  entire  tithes,  tithe  composition, 
and  tithe- rent  charge,  for  the  parish  of  Kargins.  Clear 
and  positive  evidence  has  been  given,  nncontradicted 
and  nnqnestioned,  that  the  incnmbent  of  the  union, 
within  the  memory  of  the  witnesses  (one  of  them  80 
years  of  age),  had  never  got,  and  had  never  claimed, 
more  than  half  the  tithe,  or  more  than  half  the  com- 
poflition,  when  that  was  sabstitated,  and  that  the 
other  half  was  constantly  paid  to  the  Stanoton  family 
aa  lay    impropriators.       The    nndispated  pernancy 
and     enjoyment     of    half     the     tithes,    and    the 
modem  substitution  for  tithes  for  over  40  years,  wonld 
raise  a  presumption  of  a  legal  title,  but  the  impropri- 
ator's right  is  not  left  dependent  on  such  presump- 
tion; his  title  is  traced  from  the  Crown  by  patents 
from  James  I.  and  Charles  IL  to  the  Earl  of  Clan- 
rickard,    and    thence  by  assignments  to   Staunton. 
The  property  in  half  the  tithes,  the  subject  of  these 
grants  and  deeds,  is  with  the  other  property  of  the 
Staunton  family,  limited  by  a  marriage  settlement,  and 
included  in  a  fine,  and  recovery,  and  perception,  and 
enjoyment,  so  far  back  as  it  has  been  traced,which  is  en- 
tirely conformable  with  the  patents  and  the  deeds, 
these  being  the  title  to  half  the  tithes  down  to  Sir 
George  Thomas  Stannton,  who  succeeded  his  father  in 
1801,  and  was  found  in  possession  and  undisputed 
enjoyment  by  George  Lynch  Staunton,  when  he  08  it 
appears  in  evidence,  became  agent  in  1817,  and  from 
that  to  the  present  time  the  right  was  never  disputed 
except  in  one  instance  in  1827,  when  the  Rev.  John 
Meara  had  set  np  a  pauper   to  resist  the   daim 
of  Sir    George    T.    Staunton,    by  a  replevin  suit, 
the  result  of  which  was  unsatisfactory  to  Meara. 
No  enjoyment  of  this  moiety  of  the  tithe  inconsistent 
with  the  patents,  or  with  the  deeds  conveying  the 
rights  of  the  patentee,  is  shewn  at  any  time  whatever 
in  the  incumbent,  or  in  any  other  person,  before  1824, 
when  commissioners  were  appointed  to  effect  a  com- 
position under  the  4th  Geo.  4,.  c  99t  these  commis* 
fflonera  appear  to  be  aware  of  the  impropriator's  right 
to  half  the  tithes,  and  their  certificate,  obscure  and 
informal  as  it  is,  sufficiently  shews  that  they  considered 
that  the  vicar,  who  was  the  incumbent,  was  entitled  to 
only  half  the  tithes;  that  Sir  George  Thomas  Stann- 
ton was  entitled  to  the  other  half  as  lay  impropriator. 
Against  this  certificate  there  was  no  appeal,  nor  against 
the  applotments  suchas  they  were.   By  4th  G.  4,  c  99, 
8.  31,  the  certificate  is  made  conclusive — Ist  As  to 
the  amount  of  the  composition.     2ndly.  That  it  was 
duly  fixed  according  to  the  Act.     3rdly.  That  this 
amount  shall  be  valid  to  all  intents  and  purposes. 
4thly.  That  it  shall  take  effect  from  the  1st  November 
next  ensuing  its  date.    5thly.  That  the  right  to  the 
tithe  other  than  the  composition  shall  be  suspended. 
It  does  not  appear  by  any  evidence  in  the  cause  that 
before  the  commissioners  signed  the  certificate,  that 
the  Rev.  John  Meara  disputed  the  right  of  Sir  G.  T. 
Staunton  to  half  the  tithes^  or  that  he  claimed  for 
himielf  more  than  half  as  incombent.   From  the  terma 
of  the  certificate  I  wQuld  infer  that. the  commissioners 
intended  to  leave  some  question  opeii^  as  to  the  right 
of  Sir  G.  T.  Staunton  as  lay-impropriator,  and  in  this 
way  alone  can  I  account  for  the  departure  from  those 


plain  directions  given  by  the  Act,  and  for  the  buM- 
tution  of  a  form  substantially  different  from  that  which 
the  Act  made  it  their  duty  to  follow.    The  certificate, 
however,  informal  as  it  is,  obscure  and  ambignoos  u 
it  L},  still  by  no  tenable  construction  can  be  held  to 
state  that  the  Rev.  John  Meara,  in  any  capacity,  wu 
entitled  to  more  than  half  the  compositbn ;  it  statei 
that  the  other  half  belonged  to  the  rector.    The 
words  are,  "  of  which  sum  of  £1 18  Ss.  1^  one-half 
is  due    and    payable    to    the    rector  [not  naming 
who  the  rector  was],  as  a    composition   for  tithes 
claimable    by  him   as  rector  of   the    sud  parish, 
and  one-half  is  payable  to  the  Rev.  John  Meara  as  the 
vicar.''    The  more  I  have  studied  these  terms,  the 
stronger  has  been  my  conviction  that  they  were  not 
the  result  of  any  careless  or  accidental  inattention  to 
the  durections  given  by  the  Act,  but  that  they  were 
selected  and  used  with  deliberation,  care,  and  inge- 
«nuity,  and  for  a  purpose  not  adverted  to  or  expressed. 
The  form  given  by  Sched.  B.  of  the  Act  left  a  blank  to 
be  filled  by  the  name  of  the  tithe  owner.  Whether  he  was 
rector,  or  vicar,  or  lay- impropriator,  if  they  intended  to 
designate  Sir  Geo.  T.  Staunton  by  the  word  "  rector," 
they  should  have  named  him  if  they  intended  to  ex- 
press that  half  the  composition  was  due  and  payaUd 
to  him,   they  shonld  have  said  it  was  so  payable 
to  him  as  lay- impropriator,  for  if  it  was  not  payable 
to  him  in  that  character,  it  was  not,  and  conld  not, 
have  been  payable  to  him  at  all.    They  say  that  this 
half  of  the  composition  is  payable  to  the  rector  as  a 
composition  for  tithe  claimable  by  him,  not  sayiog» 
but  it  appears  to  me  studiously  avoiding  to  aay  that  it 
was  claimed  by  him.    They  do  not  name  the  rector, 
and  it  appears  to  me  that  they  stn^ously  avoid  nam- 
ing him.    They  do  not  say  that   his  name  was  un- 
known to  them,  and  I  think  stndioasly  avoid  express- 
ing this  excuse  for  departing  from  Che  form  prescnbed 
by  the  Act,  because  they  felt  such  a  statement  wonld 
not  be  true,  and  that  if  made  it  woold  probably  exdte 
Sir  George  Thomas  Stannton  to  quarrel  with  the  cer- 
tificate.    Had  they  stated  that  the  tithe  compoonded 
for  was  claimed  by  the  reotor,  this  wonld  import  thst 
they  must  know  the  name  of  the  reotor  who  had  so 
claimed,  and  no  excuse  could,  by  any  Implioation,  be 
made  for  not  inserting  his  name  as  the  Act  diieotei 
If  they  meant  that  Mr.  Meara  waa  both  the  rector 
and  vicar  (and  this  is  the  constraction  for  wluch 
the  petitioner,  his  successor,  now   contends),  they 
shonld  have  filled    the  blank  in    the  form  givea 
by  the  Act,  with  the  name  of  the  Rov.  John  Me»r«i 
as  they  did  in  that  part  of  it  which  related  to  the  vi- 
car's moiety.  Had  they  so  filled  it  they  mnst  have  fore- 
seen that  Sir  Geo.  T.  Stannton  wonld  perceive  that 
such  a  certificate  directly  assailed  his  rights,  and  an  ap- 
peal must  be  the  consequence.    Such  being  the  certi- 
ficate, the  applotment  was  ugned  by  the  same  com- 
missioners;  but  in    framing    this  important  docn- 
ment    the   commissioners    again    depart   firom  the 
clearly-expressed    directions    given    to    them    by 
the  34th  section  of  the  Act,  which,  in  the  pJaioest 
terms,  enacts,  ''that  the  amount  of  the  composition 
shall  be  applotted  on  all  land- not  tithe  free  in  propor- 
tion to  its  true  value;  and  that  such  applotment  shall 
also  state  and  set  forth  the  proportion  m  which  the 
rates  or  sums  imposed  on  any  land  m  respect  of  v^^ 
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compositioD  shall  be  payable  by  the  occupier  of  sach 
ind,  or  by  the  owner  occnpying  sach  land,  from  time 
to  time,  for  the  time  being,  to  and  amongst  the  per- 
sons entitled  to  each  composition,  or  any  part  thereof, 
eoeording  to  the  certificate  hereinbefore  mentioned; 
and  eveiy  snch  applotment  shall  be  signed  by  the 
eommisaioneni  by  whom  same  shad  be  made,   and 
shall  be  entered  in  a  book  to  be  deliTered  by  the  com- 
missioners to»  and  be  earefnily  kept  in  the  custody  of, 
tiie  resident  eccle^astical  incumbent  of  such  parish 
(where  there  is  one  as  there  is  here),  and  such  book 
shall  be  open  for  the  inspection  of  every  occupier  of 
land  im  the  said  paiiih  at  all  reasonable  time.''    The 
39th  section  enacts,  that  any  person  aggrieved  by  this 
applotment  may  appeal  to  the  quarter  sessions^  and 
that  the  justices  may  amend  it  by  altering  the  sums, 
dimini^ing  those,  which  may  be  nnjustly  high,  but 
adding  whatsoever  they  so  take  off  from  one  to  the 
amosnt  placed  on  others,  so  as  to  leave  the  total 
unaffected;  and  the  applotment  so  amended  id  made 
oondnsire,  as  the  original  applotment  is,  by  the  38th 
section  made  conclusive  evidence  of  the  amount  of 
the  BUDS  payable  in  respect  of  such  composition,  and 
of  the  proportion  hi  which  such  sums  shall  be  payable 
to  the  tnciimbents  and  other  person  or  persons  entitled 
to  the  whole  or  any  part  of  such  composition.     And 
the  smoant  of  the  composition  and  the  several  portions 
thereof  payable  according  to  snch  applotment  shall  be 
a  charge  on  the  lands.     And  it  shall  be  lawful  for  the 
ineunbeat,  and  for  every  or  any  other  person  or 
pemms  entitled  to  such  composition    or  any   part 
theieof^  to  canse  same  to  be  levied  as  pointed  out 
hy  tha  Act.     If  the  commissioners  intended  that  the 
total  amoeot  of  the  composition,  in  lieu  of  all  tithes 
n  ibk  parmb,  was  to  be  divided  in  equal  moieties  be- 
twdea  two  different  persons,  one  described  as  rector, 
hut  not  mtmed,  the  other  described  as  vicar  and  named, 
then  it  would  be  their  manifest  duty  to  divide  equally 
ermj  anm  stated  in  the  applotment,  and  in  that  ap- 
plotment to  express  that  these  several  sums  thus  di- 
vided were  payable  in  these  moieties  in  equal  propor- 
tion, one  haif  to  the  rector  and  one  half  to  the  vicar. 
Had  thej  framed  the  applotment  thus  the  viear  could 
havo  no  pretence  for  demanding  more  than  one  half 
the  sani  applotted  on  any  tithe-payer*8  land,  for  the 
tpplfltmimt  80  far  from  sostunlng  his  demand  of  more, 
wQ&ld  be  ooncluBive  evidence  against  it.    But  the  ap- 
plotment, which  the  commissioners  made  and  signed, 
does  not  divide  the  sums,  and  does  not  express  that 
they  are  divisible  or  payable  in  any  proportion  but 
leaves  them  undivided,  as  if  all  were  payable  to  one 
indivtdnal  person;  and  if  they  were  so  payable,  the 
legal  inftrence  would  be,  that  the  incumbent  was  that 
person*     The  originar  applotment  made  by  the  38th 
section   oondnslve  evidence  of  the  amount  payable 
by  anj  tithe-payer  would  be  in  the  sole  custody  of  the 
incambent.    The  certificate  is  not  necessary  evidence 
to  BUBtam  his  ckim,  the  applotment  alone  is  sufficient 
and  oondndve  of  the  amount  payable;  and  no  divi- 
sion of  tins  amount  being  made  by  it,  and  no  other 
tiriie-owner  behg  named  or  alluded  to  in  it,  the  ricar 
being  incambent  would  have  a  complete  and  conclu- 
sire  case  for  recovery  of  the  whole.     In  this  case  it 
ia  remarkable  that  the  applotment  does  not  name  or 
describe  in  any  way  the  persons  or  person  to  whom 


the  sums  applotted  are  to  be  payable  by  the  tithe* 
payera;  and  it  would  be  no  better  evidence  to  sustain 
the  vicar's  cl&im  of  half  the  composition  than  it  would 
be  to  sustain  Sir  George  T.  Staunton's  cl»m  of  the 
other  half.  But  if  we  are  to  the  take  the  terms  in  which 
the  incumbent  has  always  been  collated  to  this  union 
as  evidence  to  prove  that  in  him  the  two  characters 
of  rector  and  vicar  of  this  parish  of  Kargin's  are 
united,  then  there  may  be  a  foundation  for  a  legal  ar* 
gument,  that  upon  the  true  construction  of  the  certi- 
ficate and  the  applotment,  taken  together,  and  a3  they 
stand  in  this  case,  the  incumbent,  whether  vou  call 
him  rector  or  vicar,  is  the  individual  entitled  to  the 
undivided  sums  applotted  on  the  land.      In  1838  ap- 
plication was  made  to  Mr.  Grayden,  the  then  owner 
of  the  lands  of  Ballyconlaught,  for  the  sum  of  £8  8s., 
vicarial  tithe  due  to  the  vicar,  and  also  for  a  like  sum 
of  £8  8s.  due  the  rector.    Grayden  yielded  to  the 
demand,  and  from  that  time  until  1852,  when  the  re- 
spondent became  purchaser  of  the  lands  in  the  Incum- 
bered Estates  Court,  and  from  thence  to  the  filing  of 
this  petition,  the  lands  of  Ballyconlaught  and  Bally- 
nacka  have  annually  paid  the  rectorial  tithe  twice, 
viz.,    to    the   rector    or    lay   impropriator,    whose 
title  is  clearly    established    thereto,    and    likewise 
to    the    vicar.      I   cannot    doubt  that  this  charge 
had  no  legal   or  just   foundation.     I    am  equally 
clear,    and    it    follows,    that    out    of    Graydeii's 
property  this  groundless  rent-charge  had  been  taken 
by  the  incumbents  from  1838  to  1852;  that  in  1852 
Grayden's  purchase-money  was  diminished  by  the  va- 
lue of  the  same  rent-charge;  and  that  from  1852  to 
1860,  inclusive,  the  purchaser,  who  is  now  the  re- 
spondent, paid  this  rent-charge  to  which  the  incumbent 
had  no  right  cither  legally  or  equitably.    The  respon- 
dent has  thus  lost  about  eight  years  of  the  rent-charge, 
the  foe-simple  value  of  which  was  taken  from  the  price 
which  the  estate  would  have  fetched  if  the  rights  of 
all  parties  had  been  enforced  and  protected ;  and  the 
petitioner  has  received  twenty  years  of  this  rent-charge 
of  £b  8s.  more  than  he  was  legally  and  equitably  en- 
titled to.    The  sole  question  now  in  the  case  b  this, 
— ^have  I  power  now  to  rectify  the  wrong  that  has 
for  so  many  years  been  done  to  the  owners  of  this 
land?   Is  this  court,  in  this  suit  by  the  incumbent  for 
the  recovery  of  tithe  rent- charge,  bound  by  the  ap- 
plotment, framed  as  it  has  been,  as  conclusive  evidence 
of  the  incumbent's  right  to  the  entire  of  the  sums  ap- 
plotted on  the  lands  of  Grayden,  one  of  the  three 
tithe  rent-charge  payers  in  this  parish?    In  my  opi- 
nion the  Court  has  power  in  this  suit  to  refuse  its  aid 
in  the  continuation  of  the  wrong;  and  I  am  of  opinion 
the  applotment  is  not  in  this  case  conclusive  of  the 
amount  payable  by  the  respondent  to  the  petitioner. 
The  34th  section  of  the  Act  4  Geo.  4,  c  99>  directs 
that  the  applotment  shall  also  state  and  set  forth  tho 
proportion  in  which  the  rates  or  sums  imposed  shall 
be  payable  according  to  the  certificate.    The  applot- 
ment is  the  work  of  the  commissioners.    These  com- 
missioners are  public  officers  directed  to  do  certain 
things  in  order  to  efllbctnate  an  agreement  between  tho 
incumbent  on  One  Side,  and  tithe-payers  on  the  other. 
These  officers  omit  or  erroneously  perform  the  act^ 
thus  directed  to  be  done,  while  both  the  parties  con- 
cerned in  these  acts  have  done  all  that  the  lavf  re- 
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qaires  to  be  done  by  them.  Shall  tho  omission,  ne- 
g1ect»  or  error  of  the  pnblic  officer  avoid  or  preyent 
the  transaction  as  regards  tho  parties?  <i  am  of  opi- 
nion that  it  shall  not;  and  in  support  of  this  opinion 
I  may  refer  to  the  principle  acted  on  in  cases  on  the 
Ship  Registry  Acts  and  many  other  Acts  relating  to 
like  cases,  in  which  the  rights  of  parties  are  to  be 
effectaated  by  the  intervention  of  pnblic  fnnctionaries. 
In  SQch  cases,  so  far  as  the  Acts  prescribe  things  to 
be  done  by  the  parties  themselves,  they  are  construed 
as  mandatory  and  imperative;  but  so  far  as  they  re- 
quire things  to  be  done  by  the  public  functionary  they 
are  held  to  be  only  directory,  and  the  default  or  mis- 
take of  the  officer  will  not  destroy  the  rights  of  the 
parties.  In  my  opinion  it  is  not  straining  the  prin- 
ciple of  construction  to  apply  it  to  the  present  case. 
The  officers  in  this  case  were  directed  to  apportion 
the  sums  in  the  applotment  according  to  the  certificate ; 
they  omitted  to  follow  this  direction;  and  why  should 
this  omission  destroy  the  right  of  Sur  Qeorge  Thomas 
Staunton  to  half  the  tithe?  or  why  should  it  add  50 
per  cent,  to  the  amount  payable  by  the  landowners? 
It  then  appears  that  Grayden  alone  had  yielded  to  the 
double  demand,  and  that  the  course  of  conduct  had  been 
therefore  more  against  the  incumbent's  construction  than 
in  favour  of  it.  This  case  is  so  singular  that  I  had  no 
hope  of  finding  any  case  resembling  it,  and  no  such 
case  was  cited  to  me;  but  since  the  hearing  I  have 
found  a  case  in  many  respects  like  it,  and  to  a  consi- 
derable extent  applicable  it;  is  the  case  of  Clarke  v. 
Taunge,  and  Younger.  Younge  (5  Beav.623).  It  was 
argued  before  Lordliangdale,  M.R.,  on  26th  May,  1842, 
and  he  took  time  for  his  judgment  until  22nd  Joly. 
The  case  arose  on  the  English  Tithe  Commutation 
Act,  6  &  7  Wm.  IV.  c.  71.  The  Rev.  Thomas  Younge, 
under  whom  the  plaintiff  claimed  half  the  tithes  had 
been  for  forty  years  rector;  for  twenty -eight  years  of 
these  next  before  his  death  be  was  entitled  to  the  ad- 
Yowson  in  fee;  and  the  plaintifiSi  also  alleged  that  he 
was  entitled  in  fee  to  half  the  tithes  as  lay  impropria- 
tor. He  died  in  1837,  having  devised  all  his  interest 
in  the  tithes  of  the  parish  to  his  brother  for  life,  with 
remainder  to  the  plaintiffs.  The  brother  being  insane, 
bis  right  of  presentation  fell  to  the  bishop,  and  Younge, 
the  defendant,  was  collated  in  March,  1838,  and  in- 
ducted in  April  Those  who  acted  for  the  lunatic 
patron  and  for  the  defendant,  the  incumbent,' took  no 
notice  of  the  testator^s  and  the  lunatic's  right  to  half 
the  tithes;  and  the  defendant,  the  new  incumbent, 
was  allowed  to  receive  the  whole.  In  1839  ft  compo- 
sition was  effected  under  the  Commutation  Act,  the 
commissioners  having  appointed  a  person  as  substitute 
for  the  lunatic,  according  to  the  provisions  in  the  Act. 
The  lunatic  having  died,  the  plaintiffs,  as  patrons,  now 
in  possession,  were  applied  to  in  March,  1840,  for 
their  consent  to  the  oomposition  agreement  whereby  a 
rent-charge  of  £905  was  instituted  for  tithes,  and  to 
be  paid  to  the  defendant  and  his  successors  as  rector 
and  owner  of  the  tithes  of  the  parish.  The  right  of 
the  lunatic  and  of  the  pluntiff  to  any  portion  of  the 
tithes  was  quite  overlooked,  and  defendant  was  dealt 
with  as  entiiled  to  the  whole.  On  26th  March,  1840, 
plaintiffs  certified  their  consent  as  patrons,  and  the 
agreement  was  duly  confirmed  by  the  commissioners. 
In  Dec  1840,  the  plaintiffs  discovered  their  rights, 


and  filed  their  bill  in  March,  1841 .  Defendants  scarcely 
denied  that  there  was  a  portion  of  tithes  distinct  from 
the  rectory,  but  alleged  that  if  there  was  such  a  por- 
tion, and  if  the  testator  was  entitled  to  it,  there  was 
no  evidence  what  the  portion  was;  and  that  as  plain- 
tiffs had  not  shewn  what  it  consisted  of,  they  were 
not  entitled  to  receive  anything.  He  further  contended 
that  the  statute  precluded  any  claim  by  adverse  title. 
Lord  Langdale,  however,  goes  minutely  |,into  a  consi- 
deration of  the  plaintiff's  title.  There  was  no  evidence 
that  the  defendant  had  notice  of  the  plaintiff's  right 
before  it  was  discovered  by  the  plaintifis  themselves; 
and  the  claim  was  actually  made,  and  the  Court  con- 
sidered, under  the  circumstances,  that  the  defendant 
was  justified  in  rmjuiring  the  claim  to  be  established 
by  a  legal  proceeding.  And  although  Lord  Langdale 
expressed  a  wish  that  some  of  his  means  of  defence 
had  not  been  resorted  to,  yet,  constdering  that  the 
error  and  mistake  was  the  plaintiff's,  that  the  neces- 
sity for  the  suit  was  entirely  owing  to  their  omission 
to  look  into  theur  own  title  before  they  consented  to 
the  award,  he  was  of  opinion  that  they  should  pay 
the  costs  of  the  suit  The  defendant,  WiLiam  Younge, 
the  rector,  having  received  the  whole  tithes  from  the 
time  of  his  induction  in  1838,  and  never  accounted  to 
William  Younge,  the  impropriator,  for  his  moiety,  the 
bill  in  the  second  suit  was  filed  for  an  account  of  what 
the  defendant  had  so  received  in  the  lifetime  of  Wil- 
liam Younge,  the  impropriator.  The  Master  of  the 
Rolls  was  of  opinion  that  this  bill  should  be  dismissed 
with  costs.  I  have  not  compared  the  English  Commnta- 
tion  Act  with  the  Irish  in  order  to  see  whether  this  case 
is  more  or  less  applicable  than  at  first  view  appears  to 
be,  for  I  had  made  np  my  mind  to  decide  as  I  am 
abont  to  do  before  I  found  this  case.  Considering 
the  concession  which  Grayden  made  to  the  demand  of 
the  vicar.  Meant,  and  his  subsequent  payments 
without  objection  to  the  petitioner,  and  the  statement 
of  the  charge  freely  and  voluntarily  made  of  the  lia- 
bility of  his  estate  in  the  rental  under  which  it  was 
sold,  followed,  as  the  sale  was  by  the  continued  pay- 
ments for  eight  years  by  the  defendant,  I  cannot  say 
that  Dean  Plnnket  was  not  justified  in  requiring  the 
claim  of  exemption  made  by  the  notice  of  the  30th 
Dec  1861,  to  be  established  by  a  legal  proceeding; 
but  I  am  of  opinion  that  being  himself  the  promovent 
in  that  proceeding  he  mnst  bear  bis  own  costs  of  this 
suit. 

Decretal  order  according^. 


Court  of  €iutttCa  Mtnt% 

[Reported  by  WillUm  WoocUock,  Etq.,  RaRirter.atJmr.3 

M'Nallt  v.  OLDHAif.-.J'an.  13,  22,  1863. 

Libel-^Fdlse  representation — Justification  —  "  The 
Black  List^ — Publication  of  records. 

A  party  publishing  a  copy  of  a  judgment  does  so  at 
his  peril;  and  if  the  judgment  has  been  satisfied  by 
payment  before  the  publicaiiony  and  he  publishes  it 
as  an  existing  liability^  he  is  liable  in  an  actioHfor 
libel^  and  if  special  damage  has  followed^  in  an  ac- 
tion for  a  false  representation^ 

DsMU&REB.    The  first  paragraph  of  the  summons  and 
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fAtani  complained  that  theretofore,  to  wit,  at  the  time 
of  the  committing  of  the  grievances  thereinafter  com- 
plained o(  and  long  before,  the  pkintiff  was  in  baai- 
nes8  as  a  jeweller  in  the  dtj  of  Dublin,  and  was  in 
large  trade  and  good  credit  in  sdd  citj;  that  in  the 
oonrae  of  his  said  trade  the  pkintiff  became  indebted 
to  one  Edward  Johnston  in  the  snm  of  £167  4s.; 
that  said  Johnston  recovered  a  judgment  therefor  in 
the  Court  of  Exchequer,  on  the  17th  day  of  Maj, 
1860;  and  thereon  the  plamciff  paid  the  amount  of 
said  judgment  and  costs,  amounting  to  the  sum  of 
£181  178.  5d.,  on  the  19th  day  of  May,  i860.  And 
plaintiff  said  that  during  all  the  time  aforesaid,  and  at 
the  time  of  the  committing  of  the  gi-ievance,  &c  the 
defendant  was  the  proprietor  and  publisher  of  a  pe- 
riodical  commonly  called  *^  The  Black  List,"  yet  the 
said  defendant  falsely  and  maliciously  printed  and  pub- 
lished of  and  concerning  the  plaintiff  in  the  defendants' 
said  publication,  commonly  called  the  *'  Black  List," 
and  on  hd  24th  May,  1860,  long  after  the  said  judg- 
ment had  been  satined  as  aforesaid,  the  words  follow- 
ing,  that  is  to  say,  '*  24th  May,  1860;  debtor's  name, 
M'Nally,  George;  address,  CoUoge-green,  Dublin; 
trade,  jeweller  (meaning  the  plaintifiQ;  date,  17th 
May,  1860;  court.  Exchequer;  amount,  JS157  4s.; 
co^  £7  4s.  1 1  d. ;  creditor,  Edmond  Johnston"  (mean- 
ing thereby  that  said  judgment  had  been  recovered 
against  the  plaintiff,  and  was  then  an  existing  liability 
against  his  estate  and  effects,  and  that  said  Edmond 
Johnston  was  then  a  creditor  of  plaintiff).  And 
pUmtiff  said  that  by  reason  of  such  publication  the 
plaintiff's  trade  and  credit  were  ruined,  and  the  plain- 
tiff ther^  became  bankrupt,  to  the  plaintifTs  damage 
of  £2,000.  Second  paragraph— That  being  such 
trader  as  aforesaid,  he,  the  said  plaintiff,  was  in  good 
credit  in  his  said  trade,  and  at  the  time  of  the  com- 
mitting of  the  grievances,  &c  that  divers  persons,  and 
in  particolar  Joseph  Myers  and  Co.,  of  Birmingham, 
Boberts  and  Bridges,  of  Sheffield,  Bhinksee  and  Son, 
of  Birmingham,  Prince  and  Son,  of  Birmingham, 
John  Nathan,  of  Dublin,  and  B.  Boam,  of  London, 
wert  in  the  habit  of  delivering  goods  to  him  in  his 
trade  on  credit;  and  that  the  plaintiff,  on  the  24th  day 
of  May,  1860,  was  considered  by  said  persons  as  a 
person  who  might  safely  be  trusted  with  goods  on 
credit,  and  was  in  fact  at  said  time  so  trusted  by 
them.  And  the  plaintiff  was  not  on  said  24th  May, 
1860,  and  at  the  time  of  the  committing,  &c.  indebted 
to  Edmond  Johnston  in  the  snm  of  £157  4s.,  or  at 
all,  yet  the  defendant  on  the  24th  day  of  May,  I860, 
&lscly  and  maliciously  printed  and  published,  and 
causeid  to  be  printed  and  published  of  and  concerning 
the  plaintiff  a  false  and  malicious  libel  in  the  words 
following,  (setting  out  the  words  above  given,  with 
an  innuendo  that  the  said  plaintiff  was  on  said  day 
a  judgment  debtor  of  the  said  Edmond  Johnston 
in  the  snm  of  £157  4s.,  and  £7  4s.  lid.  costs);  by 
reason  whereof  the  siud  plaintiff  had  been  and  was 
greatly  injured  in  his  good  name,  credit,  and  reputa- 
tion; and  divers  persons  who  had  trusted  the  plaintiff 
in  hb  said  trade  with  goods  on  credit,  and  in  particu- 
lar the  said  persons  so  named  as  above,  ceased  so  to 
do,  and  withdrew  their  credit  from  the  plaintiff,  to  his 
damage  in  the  sum  of  £2000.  Third  paragraph.— 
The  plaintiff  bemg  such  trader,  and  in  such  credit  as 


aforesaid,  that  at  the  time  of  the  committing,  &c.  di- 
vers persons,  and  in  pai'ticnlar  the  said  persons  in  the 
hist  paragraph  mentioned,  were  in  the  habit  of  trust- 
ing the  plaintiff  in  his  trade  with  goods  on  credit ;  and 
i  the  plaintiff  was,  as  the  time  of  the  committing,  &c. 
;  so  trusted  by  them.     And  the  plaintiff  was  not  at 
I  said  time  indebted  to  one  Edmond  Johnston  in  the 
!  sum  of  £157  4s.,  or  at  all,  of  which  the  defendant 
i  had  notice;  yet  the  defendant  on  the  24th  day  of 
,  May,  1860,  and  divers  other  days  and  times  from 
thence  up  to  tho  commencement  of  the  suit,  falsely 
published  and  represented  in  writing  to  the  said  per- 
sons so  named  as  above,  and  to  divers  other  persons, 
that  the  said  Edmond  Johnston  was  a  creditor  by 
judgment  of  the  plaintiff,  and  that  the  said  plaintiff 
was  in  fact  indebted  to  the  said  Edmond  Johnston  in 
the  snm  of  J6157  4s.,  with  £7  4s.  lid.  costs,  on  said 
day,  the  24th  May,  1860,  although  defendant  had 
notice  as  aforesaid  that  said  debt  was  paid,  by  reason 
whereof  the  plaintiff  was  injured  in  his  good  name, 
credit,  and  reputation;  and  divers  persons,  and  in 
particular  the  said  persons  so  named  as  above,  with- 
drew their  credit  from  the  plaintiff,  and  ceased  to  con- 
sider the  pluntiff  as  a  person  who  might  safely  be 
trusted  with  goods  on  credit,  and  refused  any  longer 
to  deal  on  credit  with  the  plaintiff,  and  the  plaintiff 
thereby  became  ruined  and  bankrupt,  to  his  damage  of 

£2000.     Fourth  paragraph That  at  the  time  of  the 

committing,  &c.  and  long  before,  plaintiff  was  a  trader 
in  the  city  of  Dublin,  and  in  great  business  as  such 
trader,  and  at  the  time  of  the  publication  thereinafter 
complained  of  the  plaintiff  was  not  indebted  in  any 
sum  to  Edmond  Johnston,  of  which  the  defendant 
then  had  notice;  yet  the  defendant,  on  the  24th  day 
of  May,  1860,  fi&lsely,  fraudalently,  and  mali- 
ciously made  a  false  representation  in  writing  to  divers 
traders  and  others,  and  amongst  others  to  B.Boam,  John 
Nathan,  and  Joseph  Myers  &  Co.,  of  and  concerning 
the  plaintiff,  in  the  words  and  figures  following,  that  is  to 
say  (setting  out  the  words  above  given  and  stating 
that  the  meaning  ik  as  that  the  said  Edmond  Johnston 
was  a  creditor  of  the  plaintiff).  And  plaintiff  averred 
that  by  reason  of  the  premises  said  persons,  traders, 
and  others,  withdrew  their  credit  from  plaintiff,  and 
he  became  bankrupt,  to  the  plaintiff's  damage  £2000. 
Fifth  paragraph. — That  at  the  time  of  the  commit- 
ting, &c.  and  long  before,  plaintiff  was  a  trader  in  the 
city  of  Dublin,  and  in  great  business  as  such  trader, 
and  at  the  time  of  the  publication  thereinafter  com- 
plained of,  the  plaintiff  was  not  indebted  in  any  sum 
to  Edmond  Johnston,  yet  the  defendant,  on  the  24th 
day  of  May,  1860,  falsely  and  maliciously  printed  and 
published  in  writing  a  false  and  malicious  libel  of  and 
concerning  the  plaintiff,  in  the  words  following,  that 
is  to  say  (setting  oat  the  words  above-given,  with  an 
innuendo  that  the  said  Edmond  Johnston  was  a  creditor 
of  the  plaintiff),  whereby  tho  plaintiff's  credit  was 
ruined,  and  he  became  bankrupt,  to  the  plaintiff's  da- 
mage of  £2000.  The  defendant  pleaded,  fifthly, 
for  a  further  defence  to  all  said  paragraphs  that  the 
publication  and  representation  in  writing  by  each  of 
said  paragraphs  complained  of  was  one  and  the  same 
identical  matter  and  thing,  that  is  to  say,  the  publica- 
tion in  sfud  first  paragraph  in  express  terms  set  forth ; 
and  said  that  before  the  said  printing  and  publi3luug 
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by  deftndant,  the  sfdd  Edmond  Johnston,  in  said  pa- 
ragraph nientloned,  duly  obtained  a  jadgment  in  the 
Court  of  Exchequer  in  Ireland  against  the  said  plain- 
tiff for  the  snm  of  £157  4s.  for  debt,  besides  £7  4s. 
lid.  for  costs  of  suit;  and  said  judgment  was  duly 
enrolled  and  of  record  in  said  Court,  and  duly  regis- 
tered, and  not  annulled  or  satisfied  on  record  at  the 
time  of  said  publication  and  representation  in  writing; 
and  Biud  publication  and  representation  in  writing  was 
a  matter  so  appealing  of  record  and  register^  as 
aforesaid,  and  not  further  or  otherwise,  and  was  made 
"bona  fide  and  without  malice.  To  this  defence  plaia- 
tiff  demurred,  saying  that  so  far  as  it  was  pleaded  to 
the  first  paragraph  of  the  plaint  it  did  not  disclose 
any  defence  good  in  substance,  because  it  admitted 
the  sense  imputed  in  and  by  the  said  first  paragraph 
to  the  publication  therein  mentioned,  but  did  not  jusr 
tify  the  publication  in  the  aense  in  said  first  paragraph 
eo  imputed;  and  because  the  publication  of  the  judg- 
ment in  said  fifth  defence  mentioned  was  not  the  pub- 
lication of  any  public  judicial  proceeding  in  a  court  of 
justice;  and  because  the  publication  of  matter  false  in 
fact  contained  in  a  record  of  a  court  of  justice  by  a 
person  not  a  party  to  said  record,  whereby  another,  a 
party  to  the  record,  sustained  damage,  is  not  in  itself 
kwfnl  or  privileged;  and  because,  as  it  appeared  by 
said  fii'st  paragraph,  that  the  judgment  therein  men- 
tioned was  paid  prior  to  said  publication,  and  the 
defendant  published  said  judgment  as  being  at  the 
date  of  the  said  publication  an  existing  liability  against 
the  plaintiff,  any  privilege  for  the  publication  of  the 
record  in  said  defence  mentioned  was  taken  away  by 
the  facts  stated  in  said  first  paragraph.  And  that  the 
said  defence*  so  far  as  it  was  pleaded  to  the  second 
paragraph,  did  not  disclose  any  defence  thereto  good 
in  substance,  for  the  reasons  already  stated  with  refe- 
rence to  it  as  pleaded  to  the  first  paragraph.  And 
that  the  said  defence,  so  far  as  it  was  pleaded  to  the 
third  paragraph,  did  not  disclose  any  defence  thereto 
good  in  substance,  because  said  defence  admitted  that 
the  defendant  represented  that  the  plaintiff  was  in  fact 
indebted  to  Edmond  Johnston  on  the  24th  May,  1860, 
bnt  did  not  justify  the  representation  in  the  sense 
charged  in  said  third  pai*agraph;  and  because  the 
publication  in  said  fifth  defence  mentioned  was  not  the 
publication  of  any  public  judicial  proceeding  in  a 
court  of  justico;  and  because  the  publication  by  a  per- 
son not  a  party  to  a  record  of  matter  false  in  fact  con- 
tained in  a  record  of  a  court  of  justice  whereby  ano- 
ther, a  party  to  the  record,  sustains  damage,  was  not 
in  itself  lawful  or  privileged;  and  because  inasmuch 
as  defendant  had  notice  prior  to  said  publication  that 
the  debt  therein  mentioned  was  paid,  and  yet  published 
said  record,  having  actual  notice  that  the  statements 
in  said  publication  contained  were  false  in  fact,  any 
privilege  otherwise  existing  for  such  publication  was 
thereby  lost.  And  that  said  fifth  defence,  as  pleaded 
to  the  fburth  paragraph,  did  not  disclose  any  defence 
thereto  good  in  substance  for  the  reasons  assigned  as 
grounds  of  demurrer  to  said  defence  as  pleaded  to  the 
third  paragraph.  And  that  said  defence,  so  far  as 
same  was  pleaded  to  the  fifth  paragraph,  did  not  dis- 
close any  defence  thereto  good  in  substance  for  the 
reasons  assigned  as  grounds  of  demurrer  to  said  de- 
fence, so  far  as  same  was  pleaded  to  the  first  and  se- 
cond paragraphs. 


S.  Walker  (with  him  Henm,  Q.C),  for  the  plaln- 
tiS^  in  support  of  the  demurrer. — ^The  jostificatioo 
does  not  answer  the  entire  charge.    It  admits  the 
sense  imputed  to  the  publication,  and  does  not  jaetify 
in  that  sense.     The  charge  is,  that  the  defendant  po^ 
lished  in  the  **  Black  List "  not  merely  that  a  jadg- 
ment  had  been  recovered  on  the  17  th  May,  bat  that 
that  judgment  was,  on  the  24th  May,  the  date  of  the 
publication,  an  existing  liability  against  the  plaintiff. 
It  is  no  answer  to  that  to  say  **  a  judgment  was  rt- 
covered  on  the  17th,  which  in  &ct  I  have  a  right  to 
publish."— Tr^i^#  v.  TyrreU  (5  Ir.  C.  L.  Rep.  498)j 
EdsaU  T.  EfisaeU  (4  M  <fc  Gr.  1090);  O'Connor  t. 
Wallen  (6  Ir.  G.  L.  Rep.  378):     Suppose,  however, 
thd  plea  answered  the  entire  charge  if  .asy  immQsitjr 
exists  for  the  publication  of  a  judgment  of  record,  it 
must  be  either  becasse  it  is  the  publioation  of  the  ju- 
dicial proceedings  of  a  court  of  justice,  or  becaose  a  re- 
cord is  in  its  own  nature,  a  thing  so  public  that  a  partf 
may  safely  publish  it    But  the  publioation  of  a  judg- 
ment is  not  analogous  to  the  report  of  a  pablic  triii 
There  is  nothing  to  show  in  this  case  that  the  tbiog 
published  is  of  the  character  which  may  be  poblisbed; 
and  the  manner  and  object  of  publishing  it  arc  quite 
different  from  the  manner  and  object  of  publishiog  the 
report  of  a  trial— i)at;tMm  v.  Dunccm  (7EU.&B1.231); 
Andrews  v.  Chapman  (3  C.  &  Kir.  289);  Boant* 
SUverlock  (9  0.  B.  23) ;  Lewie  v.  Levy  (I  Ell,  Bl  k 
£11. 537).     Then,  a  judgment  of  record  is  aot  a  mat- 
ter of  so  public  a  nature  that  a  party  may  safely  pob- 
lish  it.     The  publisher  ought  to  show  that  be  has 
some  interest  in  the  contents  of  it.    The  fiict  of  being 
allowed  to  get  a  copy  of  a  document  is  a  very  dif- 
ferent thing  from  the  right  to  make  that  docameDt 
public— I^tf  King  v.  Creevy  (1  M,  &  S.  273);  Pep- 
Aaw  v.  Pickbum  (7  H.  &  Korm.   891);  Fltwdng  f. 
Newton  (I  H.  of  L.  d63X  ^lU  be  cited  on  the  other 
side,  but  it  is  distinguishable.    There  was  no  allega- 
tion of  malice,  or  of  any  injury  having  resulted  from 
the  publication  in  that  case.  Then  also  the  publicatioa 
was  literally  true.     The  statutes  there  giving  pabll- 
city  to  the  record  of  protests  were  different  froa  and 
stronger  than  the  st.  1  &  2  G.  4,  c.  63,  which  relatee 
to  the  records  of  courts  of  justice  in  this  conotty. 
Lastly,  on  the  facts  as  they  appear  in  this  defence, 
the  publication  here  was  an  unfair  one.     It  amoanted 
not  only  to  a  statement  that  a  judgment  bad  been  re- 
covered, but  to  a  statement  that  the  judgment  was  in 
full  force  on  the  24  th  May,  which  is  translating  the 
thing  published  to  the  injury  of  the  plaintiff— Xar^ 
V.  Clement  (3  B.  &  Aid.  702) ;  Lewie  v.  WaUer  (4  B. 
<&  Aid.  606).    Further,  it  appears  from  some  of  the 
counts  that  at  the  time  of  the  publication  the  defend- 
ant had  actual  knowledge  that  the  thing  which  he 
published  was  untrue,  which  makes  the  publication  an 
unfair  one. 

W.  Sidney  and  SerjL  Armstrong  lor  the  defeor 
dant. — The  defendant  had  a  right  to  make  this  publicsr 
tion  as  a  publication  of  a  record  of  a  judgment.  As  ft 
principle,  every  court  of  justice  is  open,  and  the  pablicar 
tion  of  even  an  ex  parte  application  for  a  criminal 
information  has  been  held  to  be  justified.  It  is  true, 
that  a  regular  plea  of  justification  must  justify  the 
libel  in  the  sense  imputed  to  it  in  the.  innuendo. 
[Hatss,  J.--i^erhapa  the  defence  here  may  he  npbeld 
as  a  plea  of  excuse.]    Then>  there  ifl  no  case  showing 
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that  the  right  to  pablish  the  proceedinga  in  a  coart  of 
JBStioo  la  confined  to  proceedings  openly  had;  Owrry 
Y.  WdUr  (1  &  &  P^  625);  Lewis  y.  Le^  (1  fill. 
BL  &  fill,  637).  Flming  ▼.  Newton  (1  H.  of  L^ 
963),  id  m  atroog  anthorlty  in  favonr  of  the  defendant. 
Then,  publicity  is  required  not  merely  for  the  purpose 
of  showing  that  there  is  an  existing  debt,  bnt  also  for 
the  pnrpose  of  showing  the  status  of  the  party,  which 
may  be  very  important.  Under  the  various  Bankrupt 
Acts,  and  nnder  the  statute  7  &  8  Vic,  c.  90,  there 
is  express  legislatiYe  authority  for  inspecting  the 
▼arioas  reoords  of  the  courts  upon  payment  of  a  fee. 
The  inspection  and  exemplification  of  the  records  of 
the  Queen's  courts  are  the  common  right  of  the  public 
(2nd  Taylor  on  Evid.,  s.  1340).  The  fact  of  know- 
ledge of  the  alteration  of  the  position  of  the  parties 
does  not  take  away  the  privilege  of  publishing  an 
existing  record.  The  defence  in  this  case  is  not  to 
be  looked  opon  as  a  plea  of  justification  to  the  counts 
in  libel,  bat  as  an  exphuiation  of  the  circumstances 
under  which  the  publication  took  place.  The  words 
here  are  not  de&matory,  and  no  action  will  lie  on 
them,  akhongh  special  damage  is  alleged;  KtUy  ▼. 
Partingiton  (5  B.  &  Ad.,  645).  Nor  is  the  publica- 
tion said  to  have  been  of  the  plaintiff  as  a  trader. 
The  words  here  do  not  come  within  any  definition  of 
a  libel,  and  the  plaint  itself  is  bad— Pormtiter  t. 
Qmpland  (6  M.  and  W.,  105.)  As  to  the  counts 
for  a  &l8e  representation,  the  defence  is  good  as  to 
them,  and,  so  far,  the  objection  made  on  the  ground 

of  the  defence  not  justifying  in  the  sense  imputed, 

doca  not  apply.     They  also  cited  Re  Bagot  (8  Ir.  L. 

B.,  296);  Cter*«  v.  Taylor  {3  Sc.,  95);  1st  Wms. 

Saond.,  ;i44  (d),  note  q, 

Bitrtm,  (X.C.i  in  reply,  cited  SiUei  v.  Nokea  (7 
fitst,492). 

/on.  22.— Lkfbot,  C.J. — ^This  case  comes  before 
the  oonrt  on  a  demnrrer  to  the  fifth  defence.  In  the 
coarse  of  the  argument,  the  defendant  took  the  course, 
which  was  properly  open  to  him,  of  insbting  on  the 
objectiona  which,  as  he  considered,  lay  to  the  sum- 
moDS  and  phunt,  and  showed  that  it  did  not  state  a 
good  caose  of  action.  The  case  is  one  of  considerable 
ifflporCanoe^  and  concerns  the  public,  or  at  least  a  vast 
portion  of  the  public,  as  well  as  the  plaintiff.  The 
nature  of  the  case  and  of  the  defence  can  be  best 
known,  and  it  is  important  that  they  should  be  cor- 
rectiy  known,  from  a  statement  of  the  summons  and 
plaint,  and  of  the  defence  that  has  been  pleaded  to  it 
In  the  case  there  are  involved  questions  of  importance, 
and  the  result  of  all  is,  that  we  are  of  opuiion,  first, 
that  the  plaintiff  has  shown  a  sufficient  cause  of  ac- 
tion; and,  secondly,  that  the  defence  pleaded  does  not 
state  a  soffioient  ground  of  either  justification  or  ex- 
case.  The  action  is  brought  by  the  plaintiff  as  a 
trader,  not  only  alleging  that  he  was  a  trader  of 
credit,  bnS  specially  stating  particular  persons  with 
whom  it  was  of  importance  that  his  credit  should  be 
maintained — ^persons  who  supplied  him  with  goods, 
naming  them,  upon  credit  After  that  general  state- 
ment as  to  his  credit  generally,  and  as  to  the  persons 
whom  he  named,  who  were  induced,  by  this  publica- 
tion, to  withdraw  from  him  the  credit  they  had  there- 
tofore given,  it  goee  on  to  state  that  on  the  24th 

Kfty,  the  defendant  published  of  and  concerning  him 


a  false  and  pernicious  libel,  stating  the  publication  as 
of  the  24th  May,  which  will  be  found  important; 
and,  what  is  also  material,  stating  it  to  have  been 
made  in  a  document  known  as  the  **  Black  List,''  a 
very  significant  term,  and  one  fairly  to  be  adverted 
to  on  the  principle  that  though  this  comes  before  the 
court  now  upon  a  consideration  of  the  pleading,  the 
law  is  perfectly  settled  that,  with  respect  to  the  mean- 
ing of  Ungnage,  the  court  is  to  exercise  the  same 
judgment  that  individuals  would  do  with  respect  to 
the  meaning  of  terms  where  they  are  not  affected  by 
an  innuendo  so  as  to  change  the  ordinary  meaning. 
Well,  having  thus  stated  and  given  that  denomination 
to  the  publication,  he  goes  on  to  say:  [His  Lordship 
read  the  words  complained  of,  the  innuendo,  and  the 
rest  of  the  first  count.]  This  charge  is  repeated 
through  four  other  counts,  as  we  used  to  call  them, 
or  paragraphs,  as  is  now  the  eppellation  to  be  given 
to  them,  with  different  circumstances  of  more  or  less 
aggravation.  One  of  those  drcumstances  is,  that  the 
plaintiff  was,  in  consequence  of  this  publication,  driven 
to  bankruptcy  and  to  ruin.  Another  circumstance  of 
aggravation  is  the  allegation,  that  the  defendant  knew 
that  this  representation,  that  the  plaintiff  was,  on  the 
24th  May  a  judgment  debtor  of  Johnston's,  was  false. 
I  now  come  to  the  defence,  which  is  now  pleaded  to 
this  summons  and  plaint,  makmg  this  preliminary 
observation,  that  the  action  is  brought  by  this  party, 
as  a  trader,  for  the  injury  done  to  him  in  bis  trade. 
Another  observation  important  to  make  is,  that  he 
has,  by  the  innuendo,  alleged  the  meaning  in  whioh 
these  terms  were  used  and  applied  by  the  publication, 
and  in  which  meaning,  if  the  defendant  has  any  jus* 
tification  or  an  excuse,  he  must  justify  or  excuse  the 
terms  he  has  made  use  of.  Upon  that  prindple  of 
law  we  are  all  agreed,  and  as  to  it  we  have,  I  must 
say,  the  candid  and  proper  admission  of  the  counsel 
for  the  defendant  It  is  said,  that  the  innuendo  can- 
not be  used  to  make  actionable  words  which  other- 
wise would  not  be  so.  That  I  shall  have  to  consider 
afterwards;  but  I  proceed  on  the  defence  which  has 
been  pleaded.  [His  Lordship  read  the  fifth  defence.*] 
Here,  the  defendant  states  as  his  defence,  that  at  the 
time  of  publication,  namely,  on  the  24th  May,  there 
was  a  judgment  standing  against  the  plaintiff;  that 
he  published  this  judgment  as  it  stood  on  the  record; 
and  that,  as  it  stood  on  the  record,  it  was  not  an* 
nulled  or  vacated:  but  he  does  not  deny  the  allegation 
in  the  count,  that  the  judgment  had  been  previously 
paid  off,  and,  therefore,  was,  in  substance  and  reality, 
annulled;  whereas  it  is  here  held  out  to  the  public 
that,  at  the  date  of  this  publication,  namely,  on  the 
24th  May,  this  plaintiff  was  a  judgment  debtor 
upon  a  judgment  duly  enrolled,  upon  which,  therefore, 
execution  might  have  been  at  any  moment  issued 
against  this  trader.  He  thus  passes  by  without  tra- 
versing the  allegation,  that  previously  to  the  24th 
May,  the  judgment  had  been,  in  truth,  annulled  by 
payment,  which  operates  as  complete  a  vacancy  of 
j  the  judgment  as  if  it  had  been  vacated  on  the  record. 
He,  therefore,  in  justifying  himself  as  he  does,  by 
'  arguing  that  he  had  a  right  to  publish  this  as  a  part 
of  the  record,  as  part  of  the  proceeding  in  a  court  of 
justice,  omits  a  very  iropoitant  matter.  He  would 
have  been  justified  if  he  had  published  the  judgment 
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as  it  stood  in  reality,  as  a  judgment  annulled  and 
satisfied ;  bat  if,  instead  of  that,  if,  instead  of  availing 
himself  of  a  legal  right,  which  none  of  ns  mean  to 
question,  the  right  of  publishing  a  judgment,  a  true 
copy  of  a  judgment,  so  long  as  the  party  does  not  add 
a  sting  to  it ;  if  he  adds  the  sting,  that  it  is  an  unsa- 
tisfied judgment,  this  becomes  an  exercise  of  a  legal 
right,  with  an  addition  which  makes  that  injurious  tcr 
the  plaintiff  in  a  way  that  it  would  not  have  been  if 
he  represented  the  truth  of  the  transaction.  Well, 
the  otlier  counts  allege,  and  no  answer  Is  given  to  the 
allegation,  that  the  party  knew,  and  was  apprised, 
that  the  judgment  was  paid  off.  To  that  he  gives  no 
acBwer.  If  the  representation  was  false,  made  of  a 
trader,  the  party  made  it  at  his  peril,  whether  he 
knew  of  the  falsity  or  not,  and  the  peril  has  been 
realised  in  this  case;  for  the  allegation  undcnied  is,  that 
the  persons  whom  the  plaintiff  was  in  the  habit  of  getting 
credit  from,  withdrew  that  credit,  the  consequence  of 
which  was,  that  he  was  driven  to  bankruptcy  and  rain. 
Then  the  question  arose  whether  this  summons  and 
plaint  discloses  a  cause  of  action.  The  defendant  states 
at  the  outlet  that  this  is  no  libel,  because  looking  to 
the  definition  of  a  libel  given  by  Parke,  B.,  in  Farm" 
ter  v.  Coupland  (6  M/  &  W.,  105),  the  language 
here  used  was  not  defamatory.  Why,  to  be  sure, 
if  the  language  is  not  defamatory,  and  no  innnendo 
18  added,  the  party  cannot  sustain  an  action.  But 
this  is  not  a  declaration  for  an  injury  arising  from  de- 
famation of  the  trader^s  character,  but  it  is  a  declara- 
tion by  a  trader  for  a  libel  affecting  his  credit,  and 
though  that  is  attempted  to  be  met  by  saying  that 
the  fdlegation  complained  of  was  made  "  bona  fide,  and 
without  malice,"  the  facts  being  admitted,  the  party  can- 
not avulhimself  of  these  general  words  in  order  to  screen 
himself  from  the  consequence  of  the  act  which  it  is  ad- 
mitted he  has  done.  But  suppose  the  publication  not 
to  be  a  libel  in  the  strict  sense  of  the  word,  still,  under 
the  Common  Law  Procedure  Act,  a  party  is  allowed  to 
add  to  his  declaration  an  action  on  the  case  for  a  false 
representation  of  him  as  a  trader  in  respect  of  his 
trade,  from  which  representation  an  injury  has  re- 
sulted, and  I  apprehend  there  can  be  no  doubt  that 
an  action  on  the  case  will  lie  for  a  false  representation 
made  respecting  a  trader  and  his  circumstances,  when  it 
produces  an  actual  injury,  if  the  injury  is  admitted. 
,  It  is  a  damnum  cuminjurid^  and,  therefore,  even  admit- 
ting the  objection  that  this  is  not  strictly  speakinga  libel, 
that  it  is  not  stated  with  all  the  strictness  that  would  be- 
come the  statement  of  a  libel,  the  publication  is,  at 
all  events,  a  representation,  stating  of  a  man  in  his 
trade  a  circumstance  which  has,  upon  the  admission 
on  the  face  of  the  pleading,  brought  ruin  and  bank- 
ruptcy upon  him.  It  cannot  be  doubted  that  that  is 
a  cause  of  action,  though  the  case  should  fail  on  tech- 
nical grounds  as  a  charge  of  libeL  It  is  argued  on  the 
authority  of  a  case  from  Scotland  which  came  before 
the  House  of  Lords,  that  this  publication  is  justified. 
The  Scotch  case  came  before  the  court  upon  an  ap- 
plication for  an  injunction.  The  application  was  made 
in  Scotland  under  a  jurisdiction  which  belongs  to  the 
courts  of  that  country,  to  enjoin  a  party  from  the 
publication  of  a  matter  which  the  court  deems  libel- 
lous. The  judgment  in  Scotland  was  to  prevent  the 
publication  of  the  matter  which  the  party  justified 


himself  in  publishing,  because  it  was  published  under 
the  authority  of  an  Act  of  Parliament,  by  which  s 
record  was  made  of  persons  in  trade  who  suffered 
their  bills  to  be  protested,  and  there  was  aothoritj 
given  by  the  Act  for  the  benefit  of  the  liege  people  to 
publish  the  list  of  the  merchants  or  other  persons  who 
thus  suffered  bills  to  be  protested.  There  was  a  pob- 
lication  accordingly  as  against  the  plaintiff,  as  having 
let  his  bill  be  protested.  The  justification  so  pleaded 
was  h:ld  insufficient.  There  was  an  appeal  to  the 
House  of  Lords,  and  the  decision  of  the  Scotch  ooait 
was  there  overruled,  on  the  ground  that  thte  was  s 
publication  justified  by  law,  and  allowed  by  statute, 
and  accordingly  that  case  was  attempted  to  be  pressed 
into  service  here,  because  it  is  by  law  aUowed  to  a 
party  to  go  to  the  record  and  get  a  copy  of  it,  and  it 
was  sud,  I  think  truly  and  properly,  that  he  had  a 
right  to  publish  the  record  of  that  judgment;  and  if 
he  had  published  it  as  it  stood  on  the  record  simply, 
it  would  have  brought  him  within  the  protection  of 
the  Scotch  case,  because  then  he  would  have  published 
it  as  it  really  existed ;  but,  forgetting  altogether  that, 
he  thought  he  might  have  publbhed  it  as  it  appeared 
to  exist  on  the  record,  and  added  to  it  that  which  did 
not  appear  on  the  record,  and  gave  it  a  sting,  which  d^ 
prived  the  party  who  had  pud  off  the  judgment  of  the 
benefit  of  his  payment,  the  effect  of  which  was  to  aoDol 
the  judgment^  and  not  tb  leave  it  as  it  was  published  to 
be,  an  existing  liability.  The  proceeding  in  Soot- 
land  of  the  protest  being  published,  was  the  publica- 
tion of  a  truth,  for  the  party  had  suffered  his  till  to  be 
protested,  and  I  may  observe,  even  to  allow  that  pub- 
lioation  an  express  Act  of  Parliament  was  requu^d;  aod 
the  party  could  only  have  the  protection  of  that  Act 
of  Parliament  by  publishing  according  to  the  Act, 
that  is,  according  to  the  truth  of  the  transaction,  that 
there  was  a  protested  bill  at  the  date  of  the  publica- 
tion. But  here  it  is  published  that  on  the  day  of  pob- 
lication  there  was  a  judgment  unannulled,  with  as 
existing  liability  upon  it,  and  though  there  might  have 
been  a  right  to  publish  the  judgment  as  it  stood,  there 
was  no  right  to  add  to  it  the  sting  which  gave  it  all 
its  pernicious  consequence,  namely,  that  it  was  a  sab- 
sisting  judgment,  when  in  truth,  so  far  from  that,  it 
was  as  much  an  annulled  judgment  as  though  it  had 
been  vacated  and  satisfied  on  record;  for  the  Act  of 
Pariiament  which  allows  a  party  to  plead  payment  of 
a  judgment  as  matter  in/Miw,  makes  that  payment asiuU 
a  satisfaction  as  a  satisfaction  on  the  record.  The  de- 
fendant, therefore,  published  what  was  not  the  troth, 
in  the  exercise  of  a  legal  right,  and  added  to  it  the 
sting  which  made  it  pernicious,  and,  therefore,  illegal, 
and  it  is  an  admitted  fact  that  by  reason  of  that  pnb* 
lication  the  party  was  driven  to  bankruptcy  and  mio. 
I  should  be  sorry  that  there  could  be  a  doubt  that 
such  conduct  was  the  foundation  of  an  actkm.  I  do 
not  know  how  trade  could  be  carried  on,  if  traders 
were  not  protected  against  such  a  proceeding  as  this; 
and  it  imports  the  public,  and  becomes  ns,  to  look  into 
the  case  anxiously,  and  if  we  find  ground  to  condemn 
such  a  proceeding  as  this,  to  do  so ;  and  it  was  high 
time  the  public  should  cease  to  be  infested  by  such  a 
nuisance.  Every  trader  in  the  community  should  be 
protected  agdnst  a  proceeding,  which  is,  in  fact,  an 
invitation  to  all  his  creditors  to  issue  a  commission  of 
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bukraptoy,  in  order  to  prerent  his  sabstanoe  beiDg 
swept  away,  as  it  would  be  if  the  jadgment  was  such 
as  it  was  represented,  that  is,  an  existing  liability. 
The  case  l^  Scotland,  therefore,  was  very  different 
from  the  present  one.  The  party  there  acted  under 
an  Act  of  Parliament,  and  what  he  did  he  did  bona 
Jide,  and  according  to  the  truth  of  the  transaction. 
The  veiy  contrary  has  been  the  case  here.  These  are 
the  grounds  whicn  occur  to  me  in  this  case  for  coming 
to  the  dedsion  that  in  this  matter,  whether  we  look 
at  it  as  a  libel,  or  as  an  action  on  the  case  for  a  false 
representation  affecting  a  trader  in  his  credit,  and  pro- 
ducing the  consequence  here  alleged,  there  b  a  foun- 
da^n  for  an  action  for  damaices  iu  one  light  or  other, 
and  that,  therefore,  the  justification  attempted  fails, 
for  It  passes  by  and  omits  the  sting  of  the  offence, 
whether  we  look  on  the  action  as  one  for  libel,  or  as 
sn  action  on  the  case.  In  every  view  of  the  case, 
therefore,  we  cannot  hesitate  in  holding  that  there  is 
here  a  cause  of  action.  Our  judgment  therefore, 
must  be  for  the  plaintiff,  allowing  the  demurrer. 

O'BRiEir,  J. — I  also  am  of  opinion  that  the  demur- 
rer should  be  allowed.    The  Lord  Chief  Justice  has 
gone  into  the  case  so  fully- that  it  is  not  necessary  for 
me  to  go  over  the  facts  again.    Three  of  the  counts  in 
the  samoBons  and  plaint  are  framed  in  libel,  and  two 
in  the  shape  of  an  action  on  the  case  for  a  fsJse  repre- 
seutatioii.     It  was  admitted  by  Mr.  Sidney  that  so 
fu  ss  the  counts  were  maintainable  as  counts  in  libel, 
snd  so  &r  as  the  defence  pleaded  to  them  was  pleaded 
IS  s  justification  of  the  libel,  it  cannot  be  sustained, 
isitdoea  not  justify  it  in  the  sense  imputed  in  the 
namona  and  plaint.    The  three  counts  sute  that  the 
aesoingof  the  publication  was,  and  the  publication  fully 
heari  h  out,  that  judgment  was  then  an  existing  lia- 
bility agaloat  the  plaintiff,  and  that  Johnston  was  then 
a  creditor  of  his.    This  is  not  justified  in  the  sense 
so  impoted,  and  the  defence,  therefore,  fails.     But  it 
was  sought  to  be  said  that  it  was  a  plea  of  excuse, 
which  ia  good;  and  it  was  also  contended  by  Serjeant 
irmstroDg,  he  having  a  right  to  fall  back  on  the 
suamons  and  plaint,  that  the  counts  are  not  maintain- 
able as  counts  in  libeL    I  was  rather  startled  at  being 
toU  that  such  a  publication  as  we  have  here  was  not 
a  libel.     We  were  referred  to  the  case  of  PamUter  v. 
Coupland  (6  M.  &  W.,  105),  where  Parke,  B.,  says 
that  **a  publication  without  justification  or  lawful  ex» 
cose,  which  is  calculated  to  injure  the  repuUtion  of 
another,  by  exposing  him  to  hatred,  contempt,  or  ri- 
dicule, is  a  libel;"  and  it  was  contended  that  it  was 
thereby  stated  that  such  publications,  and  such  only, 
were  libellous.    But  that  is  not  so;  Parke,  B.,  merely 
decides  that  the  publication  before  the  court  was  a 
libel,  because  it  tended  to  impute  dishonest  conduct 
totheplaintiff;butheneverlaid  itdownthat  nothing  save 
what  tmpsted  dishonest  conduct  was  a  libel.    There 
is  a  very  proper  definition  of  a  libel  given  in  Addison 
on  Wrongs,  p.  678,  where,  enumerating  the  publica- 
tiona  which  are  libellous,  the  writer  says  that  publi- 
eationa  ••  which  are  injurious  to  the  private  character 
or  credit  of  another"  are  libellous.    Now,  here  is  a 
publication  of  a  man  engaged  in  trade,  and  it  repre- 
sents thaa  be  was  indebted  in  a  considerable  sum  by 
judgment,  and  when  the  statement  of  that  is  followed 
m  the  anmmons  and  plaint  by  the  stotement  that  the 


plaintiff,  in  consequence  of  that,  suffered  special  da- 
mage, the  persons  who  dealt  with  him  refusing  to  give 
him  any  further  credit,  am  I  to  be  told  that  the  pub- 
lication is  not  libellous?    It  is  enough  to  state  the 
general  definition  of  the  law  of  libel,  and  to  state  tlm 
present  pleading,  to  shew  that  this  publication  is  a 
libel,  and  is  actionable.     Then,  am  I  to  be  told  that 
we  are  to  disregard  the  innuendo  where  the  defendant 
sets  up  a  plea  of  excuse  where  a  positive  meaning  is 
put  and  admitted;  am  I  to  be  told  that  we  are  to  dis- 
regard that?     It  is  enough  to  state  the  ground  on 
which  the  privilege  is  contended  for,  namely,  the  right 
to  publish  proceedings  in  a  Court  of  Justice.     But  it 
is  necessary  that  this  publication  should  be  true,  not 
only  true  in  fact,  but  that  it  should  not  be  given  in 
such  a  way  as  to  convey  a  meaning  contrary  to  the 
troth.   Because  a  man  is  justified  upon  grounds  which 
I  do  not  question,  in  publishing  a  record  of  all  the 
judgment,  is  he  justified  in  publishing  it  in  such  a 
manner  as  to  convey  that  not  merely  judgment,  but 
execution  also,  was  obtained.     Many  a  trader  may 
resist  a  claim  because  he  thinks  it  ill-founded,  and.the 
claim  is  paid  the  moment  the  action  is  decided.    In 
this  case  judgment  was  obtained  on  the  18th  May, 
and  the  amount  was  paid  on  the  19th.    Are  we  to 
be  told  that  the  fact  of  the  payment  was  to  be  with- 
held, when  the  judgment,  which  is  so  much  affected  by 
that  payment,  is  published?    It  is  an  important  cir- 
cumstance that  the  publication  was  on  the  24th  May, 
1860,  a  week  afler  the  judgment,  and  the  charge  is, 
that  the  publication  was  so  framed  as  to  convey  a 
meaning  that  the  debt  was  then  due.     Unless  it  could 
be  contended  that  the  privilege  of  publishing  truth 
extended  to  privilege  to  publish  untruth,  I  do  not  see 
how  the  privilege  can  be  claimed  here.     I,  therefore, 
thin)L  we  do  not  in  this  case  trench  upon  the  decision 
of  the  House  of  Lords  in  Fleming  v.  Newton*  It  may 
be  perfectly  right  that  the  publication  in  Scotland  was 
justifiable,  but  that  does  not  extend  to  a  publication 
so  made  as  to  convey  a  fklse  representation  injurious 
to  a  party.    But  we  are  told  also  that  two  of  the 
counts  are  unsustainable,  because  they  are  not  counts 
for  libel,  but  counts  for  a  false  representation.     It 
comes  round  to  the  same  thiug.    There  is  here  an 
innuendo,  or  what  in  libel  would  bo  called  an  innuendo. 
Well,  I  do  not  conceive  why,  because  it  does  not  bear 
the  technical  name  of  innuendo,  when  the  action  is  for 
a  false  representation,  we  are  to    throw  it  aside. 
What  becomes  then  of  the  privilege?    As  I  said  be- 
fore, the  defence  seeks  to  extend  the  privilege  of  pub- 
lishing truly  to  what  is  untrue,  or  publishing  in  such 
a  manner  as  to  convey  an  imputation  wholly  false. 
Well,  we  are  told  now,  supposing  a  proceeding  carried 
on  for  several  days,  and  a  party  publishes  each  morn- 
ing a  true  account  of  what  took  place  the  day  before, 
and  it  is  said  the  character  of  a  party  may  be  greatly 
injured,  and  yet  will  it  be  contended  that  the  publisher 
of  the  newspaper  is  liable  ?  I  say  not,  because  at  the  time 
the  publication  was  made,  the  publication  was  true,  and 
the  publisher  gave  truly  all  that  took  place.    But  I 
think,  if,  on  the  other  hand,  a  man  should  daily  tell 
all  the  proceedings  that  existed,  and  then  give  an  un- 
fair publication  of  them,  the  plea  of  privUege  would 
be  gone.    Well,  we  were  referred  then  to  a  proposi* 
tion  ^hieh,  I  think,  could  not  be  maintained,  that  ax- 
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cept  words  are  defamatory  in  ihemdelveSf  their  pabli- 
catioa  is  not  actionable,  although  it  is  followed  bj 
special  damage.  Well,  if  *^  defamatory  "  inclades  the 
ease  which  I  have  pat  above,  I  do  not  quarrel  with 
the  proposition ;  but  if  it  is  attempted  to  confine  its 
meaning  to  the  cases  of  charges  of  dishonesty,  and 
matters  of  that  desscription,  1  think  there  is  no  foun- 
dation for  it,  and  the  case  in  5th  Barnwell  and  Adol- 
phufl  authorises  bo  such  proposition,  because  the  words 
there  were  not  defamatory  at  all,  and  there  was  no 
innuendo,  and  the  court  held  that  the  words  themselves 
being  neither  defamatory  nor  injurious,  those  words 
unaccompanied  by  an  innuendo  were  not  actionable, 
though  the  words  were  followed  by  special  damage. 
On  these  grounds  I  concur  with  the  judgment  of  my 
Lord  Chief  Jni>tice.  On  looking  to  the  counts  of  the 
summons  and  plaint,  I  think  something  might  be  said 
on  the  fifth  count  Of  course,  it. will  be  for  the 
plaintiff  to  say,  if  he  succeeds,  how  far  he  will  take 
damages  on  that. 

Hates,  J. — I  am  unwilling  to  go  over  the  ground 
trodden  by  the  Ohief-Justice  aod  my  brother  O'Brien. 
I  feel  I  have  little  to  say,  except  to  express  my  con- 
currence with  them.  The  declaration  consists  of  two 
sets  of  counts.  Two  of  them  are  for  a  false  repre- 
sentation. That  that  part  of  the  declaration  shows  a 
good  cause  of  action  thera  is  no  question.  The  other 
set  of  counts  are  in  libeL  Sergeant  Armstrong  says, 
that  the  publication  complained  of  in  them  does  not 
amount  to  a  libel;  but,  looking  at  the  whole  law,  I 
have  arrived  at  the  conclusion  that  these  are  good 
Gouats  in  libel,  understanding  by  libel  the  publication 
of  defamatory  matter  without  any  justification  or  ex- 
cuse; and  I  take  it,  that  this  is  a  publication  of  such 
matter  without  justification  or  excuse;  and  the  enun- 
ciation of  those  two  words  leads  me  to  consider  the 
defence  which  has  been  set  up.  First,  then,  is  it  a 
plea  of  justification?  I  think  not;  nnd  the  plain 
reading  of  it  will  convince  any  one  <^  that.  To  the 
two  counts  for  a  false  representation,  the  answer  set 
up  is  by  a  plea  of  justification,  that  there  was  a  judg- 
ment against  the  pUiutiff  on  the  17th  May,  and  that 
it  remained  on  record.  I  cannot  see  how  that  justi- 
fies the  publication  complained  of;  and  I  do  not  see 
either,  how  it  applies  to  the  counts  in  libel  Well, 
is  it  a  plea  in  excuse?  In  form  it  is  that;  and  I  take 
it,  that  the  pleader  intended  this  should  not  be  a  plea 
in  justification,  but  in  excuse.  ,  Now,  a  great  deal  of 
argument  has  been  expended  to  show  that  every  sub- 
ject has  a  right  to  publish  records  of  courts  of  justice. 
In  the  abstract,  I  agree  to  that;  and  even  without 
the  authority  ot  the  case  in  Scotland,  I  would  agree 
to  it.  But,  like  every  privilege  a  subject  has,  he 
avails  himself  of  it  at  his  periC  and  he  must  be  cau- 
tious, that  when  he  is  using  it  he  does  not  misuse  it, 
as  he  must  bear  in  mind  the  axiom,  aic  uUre  tuo  tU 
aUmum  non  ksdaa,  and  when  he  is  publishing  records 
he  must  take  care  he  does  not  do  it  without  justifica- 
tion or  excuse,  to  the  detriment  of  another.  I  think 
tliat  has  been  done  in  this  case,  for  this  party  has  not 
only  published  the  proceeding,  but  has  published  it 
with  a  sting  or  tack  added  to  it  It  might  not  have 
been  actionable  to  say  that  one  party  recovered  a 
judgment  against  another;  but  as  he  goes  on  to  say 
that  the  vetotion  of  debtor  aad  creditor  still  exists, 


and  thus  injures  the  character  of  the  party  who  was 
defendant  in  that  action,  he  must  be  responsible;  aod 
it  is  neither  justification  nor  excuse  to  tell  as  that 
there  is  a  record  existing  nnvacated  and  unaonnM, 
which  no  body  means  to  deny.  Upon  priaeiples, 
therefore,  as  old  as  the  law,  we  may,  I  think,  safel; 
come  to  the  conclusion  that  this  plea  cannot  be  bu- 
tained,  and  that  the  demurrer  to  it  must  be  allowed. 

Demurrer  allowed* 


Court  of  Common  Uleas. 

rBcported  by  J.  Field  Jobnaton,  Esq.,  BBrrister.at.Uw.] 

ExLLT  V.  Slator. — Nov,  5,  1862. 
Practtce^JRule  to  proceed— 11  Sth  Rvle. 

Where  the  delay  in  proceeding  to  trial  was  occasioned 
by  an  order  staying  proceedings^  the  Court,  upon 
an  application  to  make  absolute  a  rule  for  liberty 
to  proceed,  under  the  \7Sth  Genercd  Order,  distin- 
guished the  case  from  that  in  which  the  dday  ms 
owing  to  the  plaintiff  himself 

Serjeant  Armstrong^  on  behalf  of  the  plaintifi^  a 
widow,  moved  to  make  absolute  a  rule  for  liberty  to 
proceed  in  this  case,  notwithstanding  the  lapse  of 
four  years.  The  Court  had  previously  made 
an  order,  staying  proceedings,  and  the  nominal 
plaintiff,  her  husband,  had  since  died. 

JET.  Devkt,  for  the  defendant  resisted  the  motion, 
and  cited  Kennedy  v.  Gregg  (4  Ir.  0.  L.  Rep.,  132, 
and  6  Ir.  Jur.,  263.) 

MoNAHAN,  CJ. — ^We  must  grant  the  motion.  The 
Court,  in  this  instance,  had  made  an  order  staying 
proceedings,  and  this  is  distinguishable  from  the  case 
where  the  party  has  himself  lain  by.  There  has  been 
no  wilful  default  on  the  part  of  the  plaintiff. 

Application  granted. 


Atkinson  v.  Mills.— Nov,  6,  1862. 

Practice -^Consent  ^Amendment — Tudge^s  Report^ 
Affidavit, 

The  Court  will  not  listen  to  an  affidavit  slating  that 
an  amendment  of  the  pleadings  made  at  the  trial 
was  not  made  by  consent,  when  the  judge's  report 
states  that  it  was  so  made, 

O.  Batter^y,  Q.C,  showed  cause  against  a  condi- 
tional order  for  a  new  trial,  obtained  by  the  plaintiff 
on  the  grounds  of  surprise.  The  action  was  brought 
for  the  diversion  of  a  water-course;  and,  at  the  trial, 
before  Lefroy,  OJ.,  at  the  previoua  spring  assises  at 
Naas,  the  defendant's  plea  to  one  of  the  counts  of  the 
summons  and  plaint,  which  was  a  plea  of  prescription 
for  twenty  years  to  have  a  pipe  running  in  a  certain 
direction  was  amended,  and  made  to  run  thus,  **  That 
the  defendant  used  a  sufficient  quantity  of  the  water 
for  domestic  and  agricultural  purposes  for  forty  years.^' 
The  judge's  report  stoted  that  this  amendment  was 
made  by  oonsenL 

C.  Hf  HemohM^  Q.C.,  for  the  plaintiff^  offered  to 
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Kid  aa  affidavU  stating  that  the  ameDdment  was  not    deny  the  plaintiff'a  possession.    IMonahan^  C.J. — 


made  by  consent.  [Manahan^  CJ^. — We  cannot  bear 
Toor  affidavit,  if  the  judge's  report  states  that  tbe 
amendment  was  made  by  consent.] 


Bloomfield  V,  Johnston — Nov.  5,  1862. 

PraetiGe — New  Trial  Motion — Extension  of  Time — 
SSth  Oen.  Order^  1854. 

Time  for  applying  for  new  trial  extended. 

Jamea  HamStan  (at  the  instance  of  his  senior  coun- 
sel, Mr.  Brewster^  Q-C),  for  the  defendant,  applied 
that  the  time  for  moving  for  a  new  tiial  might  be  ex- 
tended for  a  few  days,  on  the  ground  that  the  coan- 
sel's  certificate  was  extremely  lengthy,  occupying  one 
hundred  pages. 

Applicatwn  granted  (Monalian^ 
CJ.^  diaeentiente.) 


MONTOOMERT  V.  MlDDLETON  AND  POLLEXFEN.— 

Nov.  6,  1862. 

Practice — Common  Law  Procedure  Act^  1856,  see. 
43 — Appeal  upon  Motion  for  New  IVicd — Notice 
withim  four  days. 

LiberUf  given  to  appeal^  notwith^anding  the  lapse  of 
four  daiysfrom  the  dedston  complained  of. 

D.  fleron»  0.(7.,  moved  in  this  case  (the  arguments 
in  which  will  be  found  reported  in  7  Ir.  Jur,  N.S.« 
370)  tiMi  tbe  plaintiff  might  be  at  liberty  to  appeal 
Croat  the  order  for  a  new  trial,  notwithstanding  that 
ibor  days  had  elapsed  unce  the  decision  complained 
o(  and  died  Wardx.  Lumley  (5  U.  <&  N.,  659). 

T.PurceU^  contra,  cited  WaUon  v.  Lane  (25  L.  J., 
N.S.,  240). 

AppUeation  granted^  without  costs  of 
the  motion. 


BULCT  V.  MaBQUIS  of  CoiSTJkQBAM.'^NoV.  12,  1862 

JPleading — Setting  aside  Defimces. 

A  defence  to  an  action  of  trespass  for  breaking  and 
entering  the  plaintijps  fishery^  and  expeOing  him 
tiurefrom^  that  the  plaintiff  had  not  the  fishery 
alleged  at  thetimct  wtU  be  set  aside  as  embarrassing. 

Byrne,  for  the  plaintiff,  moved,  that  the  defence  to 
the  sixtli  count  of  the  summons  and  plaint  might  be 
set  aside  as  embarrassing.  The  action  was  one  of 
trespass,  and  the  sixth  count  complained  that  the  de- 
liBBdaat  broke  and  entered  the  plaintiff's  fishery,  and 
expelled  tbe  plaintiff  therefrom.  To  this  the  defen- 
dant pleaded  that  **  the  plaintiff  bad  not  the  fishery 
alleged  at  the  time.''  This  is  unintelligible,  and  vio- 
htes  the  Tlst  sec.  of  the  Common  I^w  Procedure 
Act,  lS5S'M>roney  r.Droney  (9  Ir.  C  L.  Rep.,  app. 
xxxviL);  WaUamsY.  Williams  (10  Ir.  C.  L.  Rep., 
•ppw  xxx^i.) 

James  Samiltony  coniuu — The  plea  is  meant  to 


Why  deptft  from  the  usual  form?  The  usual  form 
is,  that  the  fishery  in  question  was  not  the  fishery  of 
the  plain,iff.]  No  form  is  necessary  now:  Common 
Law  Procedure  Act,  1853,  sec  81. 

Per  Coriau. — Let  the  plea  be  amended,  and  the 
costs  of  the  motion  be  costs  in  the  cause. 

Rule  accordingly. 


[Reported  by  Edmund  T.  B«wl«y,  Eiq.,  Bantottr.At.Law.3 
[COBAM  FnZQIBALD,  J.] 

CuLLiNAN  V.  Walkxb. — Feb,  24. 

4Sth  General  Order^Pleading  several  defences  with' 
cut  a  rule. 

Where  counsel  for  the  defendant  has  obtained  leave  to 
plead  several  defences^  but  has  omitted  to  give  in 
his  certificate,  and  no  rule  consequently  appears  on 
the  records  of  the  Courts  the  plaintiff,  when  the  time 
for  pleading  has  expired,  is  entitled  to  mark  judg- 
ment under  the  45^A  General  Order. 

When  called  on  to  mark  judgment  under  this  order, 
the  Master  should  exercise  a  judicial  authority  in 
determining  whether  the  case  comes  within  the  order 
or  not,  and  if  he  experience  any  diJUculty,  should 
submit  the  matter  to  the  Court  for  its  consideration. 

Where  judgment  has  been  marked  for  pleading  several 
defences  without  a  rule,  and  a  rule  warranting  them 
would  have  existed  but  for  the  inadvertence  of  counr 
sel  in  not  giving  in  a  certificate,  the  Court  will  set 
aside  the  judgment  on  terms. 

This  was  a  motion  to  set  aside  with  costs  a  judgment 
that  had  been  marked  under  the  following  circam- 
stonces: — The  action  was  brought  for  libel,  and  on 
the  10th  of  February  counsel  for  the  defendant  ob* 
tained  leave  from  Christian,  J.,  to  plead  to  each  of 
the  three  paragraphs  contained  in  the  writ  of  sum- 
mons and  plaint,  the  following  defences,  viz. — 1.  A 
traverse  of  the  pi^fication  of  the  libd.  2.  A  denial 
of  the  defamatory  sense  imputed.  3»  A  plea  of  pri- 
vilege. 4.  A  plea  of  justification.  On  the  13th  of 
February  counsel  for  the  defendant  applied  to  Chris- 
tian J.,  for  a  supplemental  order  for  liberty  to  plead 
two  separate  pleas  of  privilege  to  one  of  the  para- 
graphs of  the  writ  of  summons  and  plaint.  Leave 
was  then  given  to  plead  the  required  pleas  '*  accord- 
ing to  the  amended  certificate  of  counsel;'*  but,  by 
some  inadvertence,  this  certificate  was  not  lodged  in 
the  office  until  the  20th  of  February.  Ou  the  I7th 
Feb.,  defences  framed  in  conformity  with  this  second 
rule  were  filed,  and  on  the  18th,  the  time  for  pleading 
having  expired,  counsel  for  the  plaintiff,  observing 
that  two  pleas  of  privilege  iiere  pleaded  to  one  para- 
graph of  tbe  writ  of  summons  and  plaint,  and  finding 
that  the  only  rule  on  the  books  of  the  Court  was  that 
of  the  10th  of  February,  which  did  not  authorise  such 
defences,  caused  judgment  to  be  maiiied  by  the  Mas- 
ter, in  accordance  with  the  45th  General  order.  A 
writ  of  inqnhy  was  issued  oa  the  2Qth  inst 
Htronr  Q.Cf  (with  hun  M.  (yLoghkn)  nored  on 
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behalf  of  the  defendant  to  set  aside  the  jadgment  with 
costs  as  irregalar. — The  proper  coarse  for  the  plaintiff 
was  to  apply  to  the  Goart.  Doran  v.  The  Dublin  and 
Widdow  RaUw:iy  Company  (2  Jr.  Jor.,  N.S^  187.) 
When  connsel  had  obtained  leave  to  plead  on  an  affi- 
davit, it  was  no  longer  within  the  discretion  of  the 
Master  to  mark  judgment.  As  a  matter  of  fact  the 
Master  was  unwilling  to  mark  judgment,  and  only  did 
so  from  the  pressure  of  the  pkintiff's  counsel. 

Barry,  Q,C.,  (with  him  H.  P.  Jellett  and  P. 
Keogh)  contra, — The  only  rule  to  plead  on  the  re- 
cords of  the  Court,  was  that  of  the  10th  of  February. 
That  of  the  13th  inst.  was  wholly  nnknown  to  the 
plain. iff,  and  did  not  in  fact  become  a  rule  antil  the 
amended  certificate  was  given  in  on  the  20th  insL 
Upon  the  corresponding  (xeneral  Order  in  England 
there  have  been  numerous  decisions. — Olen  v.  Leuns 
(22  Law  Jour.,  N.S.,  Exch.  24);  Hills  v.  Haymen 
(2  Exch.,  323).  On  replying  without  leave,  Murphy 
v.  Nugent  (6  Ir.  Jar.,  267)  is  an  authority  in  point* 

H.  P.  JeUettt  on  the  same  side,  cited  Wills  v.  Bo- 
binaon  (5  Exch.,  302);  Gabardi  v.  Harmer  (6  D.dc 
L.,  481);  and  contended  that  the  defences  were  doa- 
ble and  embarrassing,  and  not  warranted  by  the  rule 
of  the  10th  inst.  | 

M.  0*Lpghlm  in  reply. — By  the  rule  of  the  13th 
inst,  it  was  not  sought  to  plead  any  new  defence,  but 
merely  the  plea  of  privilege  in  another  form.  The 
third  defence  is  simply  a  part  of  the  fourth,  and  could 
it  be  contended  that  jadgment  might  be  marked  if  the  , 
clerk  had  accidentally  copied  the  same  defence  twice? 

FnzQGBALD,  J. — I  must  deal  with  the  case  as  if  . 
the  only  rale  to  plead  was  that  of  the  10th  mst.  The 
third  and  fourth  defences,  though  both  pleas  of  privi-  I 
lege,  are  quite  distinct  and  dissimilar,  and  therefore  i 
are  not  warranted  by  the  rule  of  the  10th  inst  It 
was  the  doty  then  of  the  officer,  when  his  attention 
was  directed  to  this  by  the  plaintiff's  counsel,  to  exer- 
cise his  judicial  authority,  and  either  mark  judgment, 
or,  if  he  experienced  any  difficulty,  send  the  case  to 
the  Court  for  its  consideration.  As  to  the  question  of 
regularity,  the  judgment  marked  by  the  plaintiff 
was  perfectly  warranted,  beug  the  penalty  which  the 
Coart  imposes  on  parties  when  defences  are  filed,  for 
which  no  order  has  been  obtained.  As  to  what  is 
now  to  be  done,  finding  that  these  defences,  however 
informal,  are  not  unwarranted  by  the  order  of  the 
13tb  inst,  I  shall  make  the  following  role — that  the 
jadgment  be  set  aside,  the  defendant  paying  the  costs 
of  the  judgment,  and  the  costs  of  this  motion,  and  un- 
dertaking to  take  notice  of  trial  for  the  next  assizes. 
I  shall  give  no  costs  of  the  writ  of  inquiry,  and  the 
rule  shall  be  without  prejudice  to  the  plaintiff's  taking 
any  such  other  proceedings  to  set  aside  the  defences 
as  he  may  be  advised. 


tent  with  another  affidavit  previously  mads  by  the 
same  party,  on  application  to  the  satne  judge,  the 
order  for  liberty  to  plead  several  defences  will  be 
set  aside,  if  the  facts  of  the  case  are  such  as,  if 
known  to  the  judge,  would  have  led  him  to  refiue 
making  the  original  order. 
In  an  action  brought  agcunst  a  company  on  the 
supposition  that  they  form  a  corporate  body,  when 
they  have  sued  and  obtained  judgment  in  prevum 
actions  as  if  incorporated,  semble,  lU>erty  wUl  not 
be  given  them  to  plead  that  they  should  be  sued 
as  individuals. 

Seeds,  on  behalf  of  the  plaintiff,  moved  to  set  aside 
the  order  for  liberty  to  plead  several  defences  granted 
to  the  defendants  on  a  previoas  day,  on  the  gronnds, 
amongst  others,  that  the  affidavit  of  the  defendants' 
solicitor  verifying  the  pleas  had  suppressed  the  tnie 
facts  of  the  case,  and  was  inconsistent  with  another 
affidavit  sworn  by  the  same  solicitor  for  the  same 
parties  in  another  suit.  It  appeared  that  leave  had 
been  given  to  the  defendants  by  Fitzgerald,  J.  to 
plead,  amongst  others,  a  defence  to  the  effect  that 
*^  the  Albert  Assurance  Company  were  not,  and  had 
never  been,  incorporated,  and  had  never  been  entitled 
to  sue  as  a  corporate  body,  or  to  be  sued  as  snch, 
and  had  not  at  any  time  held  themselves  out  as  parties 
entitled  to  be  sued  otherwise  than  as  individnals.^' 
On  two  former  occasions,  however.  It  was  now  shown, 
the  Albert  Assurance  Company  had  recovered  jadg- 
ment in  actions  in  which  they  had  sued  as  if  a  cor- 
porate body;  and  affidavits  had  been  made  m  these 
suits  by  the  solicitor  engaged  in  oondactiog  the  pre- 
sent one.  It  appeared  further  that  in  the  present 
case  a  conditional  order  had  been  made  to  snbstitate 
service  on  the  public  officer  of  the  company,  on  the 
supposition  that  they  were  incorporated,  and  that  the 
defendants  had  allowed  the  conditional  order  to  be 
made  absolute  without  raising  any  objection. 

Seeds  in  support  of  the  application. 

Heron,  0.0.  (with  him  Harty),  contra, 

Fitzgerald,  J. — If  any  other  judge  had  made  the 
order  I  should  not  have  dealt  with  it,  but  should  have 
left  the  plaintiff  to  take  it.  if  advised,  to  the  Court  on 
appeal.  However,  having  made  the  order  myselt 
I  feel  bound  to  rescind  it,  as  I  certainly  would  no* 
have  allowed  the  defence  in  question  to  be  pleaded,  if 
I  had  been  fully  acquainted  with  the  facts  of  the  case 
at  the  time.  No  blame,  however,  is  attributable  to 
the  defendants'  solicitor,  who  in  the  former  actions, 
from  the  absence  of  instructions  to  the  contrary, 
imagined  the  company  to  be  incorporated.  I  shaU 
now  make  an  order  that  the  first  defence  be  struck 
out,  the  second  and  third,  which  did  not  require  any 
rule  to  plead,  being  allowed  to  stand. 


[Coram  FrraoERALD,  J.] 

Finn  t;.  The  Albert  Assqrancs  Cohpant. — Feb.  27. 

Setting  aside  order  to  plead  double. 

Where  a  judges  order  for  liberty  to  plead  several  de- 
fences has  been  obtained,  and  the  affidavit  verifying 
the  pleas  suppreesee  mportant  facts^  or  is  inconsis- 


[Coram  Kboqh,  J.] 

Jackson  v.  Barton. — March  24. 

Security  for  Costs— Summary  Bills  of  Exchange 
(Ireland)  Act— Common  Law  Procedure  Act, 
1853,  sec.  52— Affidavit  of  merits. 

In  an  action  under  the  Summary  Bills  ofExdKO^ 
(Ireland)  Act,  the  defendant  may  apply  U>  ^< 
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Court  to  compel  the  plaintiff  to  give  security  for  I 
coaU^  withofU  having  previoudy  citatned  leave  Jrom 
o  judge^o  appear  and  defend. 

In  Uie  Court  of  Queen^s  Bench  such  a  motion  may  he 
grounded  on  the  ordinary  affidavit  of  merits  re- 
quired  by  the  52nd  sectum  of  the  Common  Law 
Procedure  Act^  1853. 

Martin  v.  Wildon  (7  Ir.  Jur^  N.S.,  335)  notfoOowed, 

This  was  an  action  nnder  **  The  Sammarj  Procednre 
on  Bills  of  Exchange  (Ireland)  Act.''  The  writ  of 
summons  and  plaint  had  been  served,  bat  the  defen- 
dant had  not  as  jet  applied  to  a  judge  for  liberty  to 
appear  and  defend. 

J.  B.  DiUon  now  applied,  on  behalf  of  the  deM 
dant,  to  compel  the  plaintiff,  who  resided  ont  of  the 
jnrisdiction  of  the  Court,  to  give  security  for  costs. 
The  motion  was  grounded  on  the  usual  affidavit  of 
merits  required  by  the  Court  of  Queen's  Bench,  under 
the  52nd  section  of  the  Common  Law  Procedure  Act, 
1853« 

Purcellt  contra. — This  application  is  irregular  in 
two  respects.  The  motion  cannot  be  made  until  the 
defendant  has  obtained  leave  to  take  defence ;  and  the 
affidavit  in  support  of  it  should  fully  indicate  the  na- 
ture of  the  defence.  The  object  of  the  Summary  Bills 
of  Exchange  Act  was,  to  protect  the  holders  of  dis- 
honored biOs  of  exchange  from  unjust  delay  and  un- 
necessary expense  in  recovering  the  amount  of  their 
daims;  and  it  would  be  inconsistent  with  the  spirit 
and  policy  of  the  Act,  if  a  defendant,  who  may  never 
be  a&owed  to  file  any  defence,  should  be  able  to  throw 
difficnlties  in  the  way  of  the  plaintiff,  by  requiring  him 
to  give  security  for  costs.  The  case  of  Martin  v. 
WHaon  (7  Ir.  Jnr.,  N.S.,  335),  decided  in  this  Court, 
Is  an  aothority  in  point. 

Kbogb,  J. — ^The  provisions  of  the  Common  Law 
Procednre  Act  have  not  been  repealed  by  the  Sum- 
mary Bills  of  Exchange  Act  That  Act  gives  extra- 
ordinary relief  and  extraordinary  remedies,  but  it  does 
not  deprive  the  defendant  of  his  right  to  obtain  secu- 
rity for  costs.  The  52nd  sec.  of  the  Common  Law 
Procednre  Act,  1853,  enacts  that  *'any  defendant 
served  with  any  writ  of  summons  and  plaint  in  any 
action,  shall  thereupon  be  deemed  to  be  in  Court  for 
the  purpose  of  making  application  to  the  Court  or  a 
jnd^  to  compel  the  plaintiff  to  give  security  for  costs." 
This  is  an  *'  action; "  here  is  a  *<  writ  of  summons 
and  plunt; "  the  affidavit  required  by  the  Court  has 
been  made,  and  I  do  not  see  why  the  defendant  is  not 
entitled  to  obtain  security  for  costs  from  the  plaintiff. 
The  case  of  Martin  v.  Wilson  appears  to  me  ta  have 
been  decided  rather  upon  individual  experience  of 
what  was  the  intention  of  the  framers  of  the  Act, 
than  opon  the  constraction  of  the  Act  itself.  I  must 
deal  with  the  language  of  the  Acts  of  Parliament; 
and,  therefore,  I  must  grant  this  application. 


[Coram  KioaH,  J.]    . 
GiTUfiss  t;.  Hill. — March  27. 

AUachmeni  of  Rents — Oamishee — Common  Law 

Procedure  Act^  1856,  sec.  63. 
Ufider  the  6drJ  sec  of  the  Common  Law  Procedure 


Act,  1856,  several  distinct  debts  due  to  the  judg'* 
ment  ddftor  may  be  attached  by  a  single  order. 
Where  rents  are  attached  under  this  section^  semble, 
the  tenants  wiU  not  be  required  to  show  cause  until 
that  time  at  which  their  rents  would  otherwise  have 
probably  been  collected. 

Owen^  on  behalf  of  the  plabtiff,  applied,  nnder  the 
63rd  sec.  of  the  Common  Law  Procedure  Act,  1 856, 
for  an  order  to  attach  the  rents  of  certain  tenants  of 
the  defendant  The  affidavit  in  support  of  the  motion 
stated  the  fact  of  the  recovery  of  the  judgment,  the 
amount  of  the  judgment  debt,  and  the  other  particu- 
lars required  by  the  Act;  and  stated  further  that  the 
rents,  which  it  was  now  sought  to  attach,  had  become 
payable  to  the  defendant  on  the  25th  inst. 

EsooH,  J. — Although  rents  when  due  are,  of  conrae, 
attachable,  I  have  very  great  doubts  that  the  garni- 
shee clauses  of  the  Common  Law  Procednre  Act  were 
designed  for  sweeping  up  in  this  way  the  whole  of  a 
rent-roll.  This  is  the  most  immediate  and  oppresive 
form  and  process  of  receivership.  Does  the  Act  con- 
template attaching  two  or  more  separate  debts  by  one 
order? 

Owen — If  several  orders  are  made  the  result  will 
be  the  same,  but  the  expenses  will  be  considerably  in- 
creased. 

EfiOGH,  J. — I  have  no  wish  to  multiply  expense^ 
but  I  am  convinced  the  Legislature  had  not  in  view 
applications  of  this  nature.  I  have  refused  a  similar 
motion  before;  but  I  understand  that  a  learned  bro- 
ther  has  since  decided  otherwise.  It  seems  to  me 
that  the  result  will  be  often  to  compel  tenants  to  pay 
their  rents  in  a  day  or  two  after  they  become  due. 
It  would  be  harsh,  indeed,  to  require  tenants,  as  in  the 
present  instance,  to  pay  on  the  27th,  rents  which  had 
only  aocraed  due  on  the  25th. 

Owen — ^This  application  is  only  for  an  attachment 
of  the  debts.  The  plaintiff  is  willing  to  give  the 
tenants  any  reasonable  and  customary  time  for 
payment 

Eeogh,  J. — In  Dublin  it  is  usual,  I  believe,  to  col- 
lect rents  about  three  months  after  they  fall  due.  I 
shall  make  an  order,  then,  to  attach  the  rents,  order- 
ing at  same  time  the  tenants,  within  three  months 
from  the  date  of  the  service  of  this  order,  to  appear, 
to  show  cause  why  the  rents  should  not  be  paid  to 
the  pluntiff. 


The  Galwat  Commissioners  t;.  Dotle  and  others. 

Ejectment — Indorsement  of  service  of  wrA — Com- 
mon Law  Procedure  Act^  1853,  sec  31 — Striking 
out  names  of  defendants  after  verdict. 

Where  the  indorsement  of  service  of  the  writ  of  sum- 
mons and  jdaint  was  irregular  in  respect  to 
some  of  the  defendants,  the  Courts  after  verdict^ 
refused  to  allow  the  indorsement  to  be  amended,  but 
permitted  the  plaintiff  to  strike  out  the  names  of 
these  defendants. 

This  was  an  application  for  liberty  to  amend  the  in- 
dorsement of  service  on  the  writ  of  summons  and 
plaint  The  action  was  an  ejectment,  and  was  tried 
at  the  last  Oalway  Assizes,  when  a  verdict  was  givei^ 
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for  the  plaiiiti£  Some  of  the  defendasts  had  not 
taken  defence.  The  indoraement  of  the  process- 
server  was,  as  regarded  some  of  the  defendants,  ir- 
regular,  omitting,  in  the  case  of  one,  the  place  of 
service,  and,  in  another  instance,  the  daj  of  the  week. 

BeyUigh  applied  t6  make  the  indorsement  nunc  pro 
tunc 

KiooH,  J. — ^The  langnage  of  the  31st  sec.  of  the 
Common  Law  Procedare  Act,  1 853,  is  imperative  as 
to  the  time  within  which  this  indorsement  most  be 
made.  I  understand,  too,  that  the  Conrt  of  Qneen's 
Bench  has  issued  an  order  to  the  efftet  that,  in  no 
case  will  leave  be  given  to  amend  the  indorsement  of 
senrice. 

Beytagh  then  requested  permission  to  strike  out  the 
names  of  those  defendants  in  reference  to  whom  the 
indorsement  of  service  was  irregular. 

Kboqr,  J. — I  will  allow  their  names  to  be  struck  out 


Court  of  ]$att&ruptc|)$i:Sn0oIb(tu|). 

[Reported  bj  John  Levey,  Esq.,  Barrtftter^t.Uw  3 

[Before  Lynch,  J.] 

In  re  William  Shaw. 

Prima  facie  reputed  ownership  of  goods — Furnished 
hotel  let  on  lease — Presumed  knowledge  of  creditors 
of  the  true  position  of  a  trader  with  regard  to 
property  in  his  apparent  ownership. 

Where  a  trader  iafor  some  years  the  lessee  ofajkir- 
nished  hotels  the  furniture  of  which  belongs  to  the 
lessor^  and  where  he  carries  on  his  buisiness^  and  at 
the  end  of  that  period  he  Jails  in  his  circumOances^ 
and  enters  into  a  composition  wUh  his  creditors  of 
eeven  and  sixpence  in  the  pounds  which  he  pays^ 
but  after  that  he  still  continues  to  deal  with  the  same 
eredttors^  and  with  a  new  class  of  creditors^  who 
know  how  he  is  circumstanced^  and  is  then  made 
bankrupt^  the  assignees  daim  the  furniture  of  the 
hotel  as  being  in  the  reputed  ownership  of  the  bank- 
rupt  at  the  time  of  ha  bankruptcy;  but  it  appearing 
thai  he  had  the  same  furniture  in  his  posseeswn  at 
the  time  he  entered  into  the  composition  with  his  cre- 
ditors^ and  that  it  was  of  sufficient  value  to  pay 
double  what  he  owed  at  the  time^  it  might  safdy  be 
presumed  that  he  obtained  no  fresh  credit  on  account 
of  the  possession  of  the  property y  and  that  the  re- 
puted ownership  douse  did  not  apply ^ 

The  bankrupt  was  the  lessee  and  proprietor  of  an  ex^ 
tensive  hotel  at  Ufalahide,  near  Dublin,  which  had 
been  origiaally  erected  by  a  sort  of  joint  stock  build- 
ing company,  who  also  furnished  it.  It  appeared  not 
to  have  succeeded,  and  the  whole  concern  was  sold  to 
a  merchant  named  Fagan,  who  employed  the  bank- 
rupt to  conduct  it  for  him.  Fagan  subsequently  sold 
it  to  Lord  Talbot  of  Malahide,  on  whose  estate  it  was 
built,  and  Lord  Talbot  let  it  fumiahed  to  Shaw,  who 
had  been  its  previous  manager,  and  on  his  becoming 
bankrupt,  the  assignee  claimed  the  furniture  as  pro^ 
)erty  in  his  apparent  ownership  with  the  consent  of 
the  true  owner.  The  facts  are  fully  stated  in  the 
jadgment  of  Jtdge  Lynch. 


Keman,  Q.(7.,  was  for  Lord  Talbot 

Heron,  Q.a,  and  Sidn^^  Q.C.,  were  for  the  u- 
signees.  They  cited  MuUei  ▼.  Qreen  (8  Gar.  &  P. 
382);  Ex  parte  Taylor^  Be  Campbell  (Ment  240); 
Mullen  V.  Moss  (1  M.&  SeL335);  Loughliny.Briggs 

il  Bos.  &  Pal.  82);  Watson  ▼.  Peadie  (1  Soott,  149); 
le  Robert  PUman  Harris  (I  L.  T.,  N.S,  467);  Ex 
parte  Sheppardy  Be  Claphan  (4  L.  T.,  N.S^  808); 
Newport  v.  Hollins  (3  Oar.  &  P.  223);  Ex  perU 
Wiggins  (2  Dca.  269.) 

Jodge  Ltnch. — In  this  ease  the  assignees,  by  their 
charge,  claim  to  be  entitled  to  the  (hmiture  and  move* 
ables  in  the  Malahide  Hotel,  on  the  ground  that  they 
w^  in  the  reputed  ownership  of  Shaw  at  the  time 
h became  bankrupt  Lord  Talbot  de  Mtlahide,  hj 
his  discharge,  insists  on  his  title  as  the  true  owner  of 
this  property,  and  controverts  the  reputation  of  own- 
ership in  Shaw  as  alleged  in  the  charge.  The  esse  ii 
of  considerable  importance  to  the  parties,  by  reason  of 
the  value  of  the  property  in  question,  and  it  is  also  of 
some  public  importance,  by  reason  of  the  principle  in 
controversy,  for  the  provisions  of  the  statute  as  to  re- 
puted ownership  is  one  of  the  most  salutary  provieioni 
of  the  bankrupt  code,  protective  as  it  is  of  trade,  tad 
repressive  as  it  is  of  the  mischief  of  false  appeanmce 
of  property  inducing  credit,  while,  at  the  same  time, 
it  is  so  capable  of  being  stretched  beyond  the  scope 
intended,  that  while  it  demands  a  liberal  applicatioa 
to  meet  the  mischief  intended  to  be  guarded  against, 
it,  at  the  same  time,  demands  a  prudent  and  senable 
application,  not  going  beyond  the  objects  intendei 
Therefore  it  is  that  I  have  felt  it  my  duty  to  consider 
this  case  with  care  and  diligence,  and  somewhat  Mlj 
to  state  the  grounds  of  my  decision,  The  foots  of 
the  case  are  shortly  these: — The  Maliahlde  Hotel  if  as 
originally  built  by  a  company  consisting  of  some  of 
the  leading  merchants  of  Dublin,  as  a  speculation.  It 
was  built  and  furnished  by  them,  and  was  for  some 
time  apparently  carried  on  by  them;  but  the  speceli- 
tion  seems  not  to  have  been  successful,  and  accord- 
ingly they,  m  1848,  sold  the  hotel,  and  its  fnmitare 
and  chattels,  to  Mr.  Fagan.  In  his  hands,  also,  the 
speculation  was  unsuccessful,  and  he,  in  1852,  sold 
the  hotel,  and  its  furniture  and  chattels,  to  Mr.  On* 
sack,  the  agent  of  Lord  Talbot  de  Malahide,  who  ad- 
mittedly was,  in  that  purchase,  the  trustee  for  Lord 
Talbot;  therefore,  it  is  not  questioned,  and  it  is  be- 
yond question,  that  since  1852,  and  up  to  the  time  of 
the  bankruptcy  of  Shaw,  Lord  Talbot  was  the  tme 
owner  of  this  furniture.  The  devolution  of  title, 
showing  specifically  how  it  came  to  Lord  Talbot,  is 
only  important  as  clearly  showing  that  Shaw  never 
had  actual  title  to  this  property  as  tme  owner  thereof 
and  as  far  as  it  can  be  used  to  do  so,  as  showing  that 
the  transfer  of  title  to  this  property  was  by  open  and 
express  dealing  with  it,  with  any  pnblicity  natarally 
belonging  to  dealings  with  property  of  this  oatnre* 
Mr.  Shaw's  connection  with  this  property  arose  tbns: 
He  was  originally  the  manager  of  this  hotel  The  evi- 
dence here  is  not  very  dearfy  given  on  this  point,  and 
there  is  some  want  of  care  In  its  preparation;  bot  I 
deduce  from  it  the  facts,  that  Shaw  was  first  merelj 
the  manager  of  the  hotel;  that,  bdng  hi  such  pos^ 
tion,  he  atlerwards  became  tenant  to  Mr.  Fagan  of 
the  hotel  and  the  ftmuture,  and  that  Lord  Talbot  con- 
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tinaed  him  as  such  tenant,  after  he  (Lord  Talbot) 
had  parcbased  the  hoose  and  fnmitare  in  1852.  The 
tenancy  of  8hav  was  nnder  some  proposal  not  pro* 
daced  here.  On  this  point  again  the  evidence  is 
loose,  and  wants  artistic  arrangement;  bnt  I  have 
oalj  snbmitted  to  me  evidence  to  shew  him  to  have 
bean  tenant  from  jear  to  jear  of  the  hotel,  as  a  fhr- 
Dobed  hotel.  It  may  not  be  altogether  unimportant  to 
remark,  that  from  the  outset  this  hotel  was  not  a 
prosperons  one,  that  it  seems  never  to  have  become 
SBcii,  and  that  Shawns  succession  to  the  proprietor- 
ship was  while  the  business  was  not  prosperous.  Bnt 
Shaw  did  become  the  proprietor  by  becoming  the  les- 
see of  the  hoteL  By  public  advertisement  he  an- 
Doonoed  himself  as  such  proprietor.  In  bis  own  name 
be  carried  on  the  business  of  the  hotel,  and  in  all  his 
dealings,  and  all  his  transactions  with  guests  and  with 
traders,  he  appeared  to  be,  and  actually  was,  the 
owner  of  the  business  of  the  hoteL  He  was  lessee  of 
the  hotel  and  its  furniture;  he  was  owner  of  the  busi- 
ness, cazxying  it  on  by  his  own  credit,  and  in  his  name, 
end  when  he  announced  himself  by  advertisement  as 
proprietor  of  the  hotel,  I  cannot  say  that  he  did  not 
thereby  give  a  tme  description  of  his  character  in  re- 
spect of  the  hotel  No  doubt,  proprietor  might  mean 
out  and  out  owner  of  the  hotel,  and  everything  con- 
tsined  in  it,  and  might  be  so  understood;  but,  at  the 
same  time  it  seems  to  me  the  natural  phrase  to  use 
IB  the  advertisement  by  one  holding  the  interest  Shaw 
did  m  this  hotel  It  Is  proper  for  me  here  to  add 
that  though  trae  in  fhet  in  a  limited  sense,  yet  if  the 
statement  was  capable  of  being  understood  in  a  larger 
sense,  and  if  the  large  sense  were  the  one  naturally  to 
be  iafinred  fW>m  it  when  expressed  by  a  trader  to  the 
wodd^  hen,  in  my  judgment,  its  capacity  to  express 
the  minor  right  would  not  prevent  its  bringing  a  re- 
patation  of  the  Urger  title.  Bnt  all  at  present  I  say  is, 
that  this  advertisement  does  not  seem  at  all  to  make 
any  case  of  deception  or  impropriety  even  against  Mr. 
Shaw.  So  far,  then,  as  I  have  gone,  I  have  Lord 
Talbot  the  true  owner  of  this  furniture,  and  I  have 
Shaw  in  possesrion  of  it  nnder  his  tenancy;  he,  there- 
fore wan  visible  in  such  possession — his  possession  was 
open  and  notorious^  Does  this,  of  itself,  conclusively 
show  that  he  was  by  reputation  the  owner,  and  was 
such  by  the  consent  of  the  time  owner?  It  is  scarcely 
signed  that  such  a  conclusion  follows  as  a  legal  conclu- 
sion. It  is  a  question  offset,  not  of  law,  and,  there- 
fore, esneotially  it  arises  in  each  indivldaal  case,  to  be 
determined  on  the  particolar  facts  of  that  case,  and, 
therefore*  as  has  been  done  here,  the  parties  always 
show  the  surrounding  circumstances  as  guides  to  the 
mind  on  this  point.  To  hold  nakedly  that  possession 
inferred  reputed  ownership,  would  bo  too  large  a  mea- 
Bim  of  onfiseation,  even  to  attain  the  wise  end  of 
gnardtng  agunst  false  credit,  while  making  each  and 
every  ease  a  question  of  fact,  undonbtedly  leaves  a 
vast  deal  to  discretion,  with  all  the  risks  of  its  uncer- 
tain application;  bnt,  in  my  opinion,  sneh  has  been 
done,  aad  the  law  commits  it  to  the  good  sense  of 
jaries,  or  of  the  judge,  when  put  in  the  same  position, 
to  look  to  each  case,  and  all  its  circumstances,  and 
then  to  apply  this  provision,  with  an  anxiety  to  ad- 
vance this  wholesome  enactment,  bnt  yet  with  a  fair 
regard  to  the  rights  of  others,  when  sought  to  be  af- 


fected by  this  provision.  Now,  I  must  here  add,  so 
as  not  to  be  misunderstood,  that  some  cases  may  arise 
where  naked  possession  mnst  necessarily  bring  such  a 
reputation  of  ownership,  that  though  still  a  question 
of  fact,  it  must  be  an  irresistible  inference  to  every 
candid  mind.  A  retail  trader's  possession  of  the  arti- 
clea  of  traffic  in  his  shop  is  of  this  dass,  and  would 
be  so,  irrespective  of  any  distinction  between  the  cases 
as  to  whether  he  once  had  a  title  to  the  articles  or 
not;  for,  recognising,  as  I  do,  the  distinct  mles  to  be 
applied  to  the  cases  where  the  trader  once  had  the 
tme  ownership,  and  where  he  never  had,  I  think  it 
has  not  much  force,  if  any,  in  the  case  I  put,  in  cases 
snch  as  the  one  I  describe.  The  reputation  of  owner* 
ship  arises  out  of  possession,  without  regard  to  true 
ownership,  from  the  very  nature  of  the  thing  pos- 
sassed;  bnt  where  possession  may  naturally  bring  an 
influence  of  limited,  as  well  as  general  ownership— 
where  the  inference  as  naturally  b  of  a  minor  title,  as 
of  a  full  title  to  the  thing  possessed,  then  the  rule  is 
applicable  forcioly  and  plainly,  and  on  the  principles 
of  common  sense.  In  the  case  I  state  of  articles  of 
merchandise  in  a  ship,  the  possession  in  such  a  case  is 
a  profession,  and  leads  necessarily  to  the  inference  of 
full  power  of  disposition ;  for  the  only  use  of  the  pos- 
session Is  the  ability  to  have  full  control  as  to  its  dis- 
position, and,  therefore,  the  resulting  reputation  from 
mere  possession  is  almost  a  necessaiy  consequence. 
Another  class  of  cases  1  now  state — ^namely,  the  fur- 
niture in  the  residence  occupied  by  the  bankrupt 
Now,  ihe  possession  of  this  furniture  does  not  bring 
with  it  at  all  the  same  inference  of  ownership;  its 
primary  use  is  to  make  the  house  habitable;  the  power 
of  disposition  of  it  does  not  necessarily  belong  to  its 
use,  and  it  mnst  become  a  question  of  circumstancea 
in  each  particular  case,  whether  the  possession  natu- 
rally brings  the  repntation  of  ownership.  The  posse»> 
sion  of  a  summer  lodge  at  Brighton  does  not  naturally 
bring  a  reputation  that  the  occupant  is  owner  of  the  fur- 
niture therein ;  so,  in  this  countiy,  the  summer  resident 
of  a  house  at  Kingstown,  Eilliney,  or  Bray,  is  not  natn* 
rally  considered  the  owner  of  the  furniture  therein.  So^ 
I  would  say,  if  a  merchant  now  becomes  the  tenant  of 
a  furnished  mansion  to  be  let  in  Merrion-square,  that 
per  M,  by  his  tenancy  thereof,  he  cannot  necessarily 
or  natnndly  be  hold  as  the  reputed  owner  of  all  the 
furniture  therein.  In  each  case  in  this  class,  it  be- 
comes a  question  of  fact,  from  the  snrronnding  circum- 
stances, whether  the  reputation  of  ownership  was  the 
natural  result  from  the  apparent  possession  having  re- 
gard to  the  ordinary  dealings  of  the  public.  The  case 
before  me  b  intermediato.  The  furniture  here,  being 
the  furniture  of  the  hotel,  is  part  of  the  stock  in  trade 
of  the  possessor,  and  not  merely  in  use  to  give  com- 
pleteness, but,  at  the  same  time,  its  essential  use  is,  to 
keep  it  and  preserve  it)  and  not  to  have  power  of  dis- 
position over  it.  Lunited  control  over  it,  or  a  tenancy 
in  it,  is  quite  compatible  with  the  possession,  which  is 
spparent  to  the  public.  In  my  opinion,  this  case 
ranges  in  a  class  intermediato  between  the  dass 
of  cases  where  possession  in  common  brings  with 
it  the  repntation  of  ownership — i^t  why  should  a 
trader  have  exposed  for  sale  in  his  shop  an  article  of 
which  he  had  not  the  f\ill  property  to  convey?— and 
the  class,  as  strong  almost  the  other  way,  in  which 
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any  one  would  ask,  why  shoald  yoa  sappose  that  a 
temporary  occapant  of  a  large  maosioa  was  the  owaer 
of  flll  the  fomitare  therein?    I  say  it  is  intermediate; 
no  violence  is  done  to  ordinary  nndertakings  by  learn- 
ing that  a  famished  hotel  has  been  let;  while,  at  the 
same  time,  I  admit  that  the  case  does  not  range  in 
the  class,  that,  by  merely  showing  the  trae  owner- 
ship in  another;  the  onns  of  proof  is  altered,  and  cast 
upon  the  assignees;  it  was  a  possession  of  a  trader  for 
the  exercise  of  his  trade;  and  this,  in  my  mind,  is  a 
primd  facie  case  to  be  displaced,  not  merely  by  show- 
ing the  tme  ownership,  but  by  showing  general  cur- 
cnmstances  wherefrom  reasonable  minds  considering 
the  matter  onght  not  to  have  been  misled  into  the 
belief  that  Shaw  was  the  owner  of  the  property.     I 
now,  therefore,  come  to  consider  this  case  on  the  evi- 
dence before  me — both  the  evidence  of  facts  and  the 
more  general  evidence  of  reputation,  snch  as  it  is. 
The  first  matter  of  fact  I  must  observe  on  is,  the 
great  size  and  extent  of  this  hotel,  and  the  publicity 
of  its  commencement.     It  was  not  an  ordinary  bnsi- 
ness  establishment,  erected  to  meet  the  existing  ne- 
cessity  of  the  times ;  it  was  of  nnusnal  extent,  and  in- 
tended to  create  a  now  trade  in  a  selected  locality, 
not  then  reqairing  it ;  it  coald,  therefore,  only  be  crea- 
ted by  extensive  capitalists  able  to  adventure  in  such 
a  speculation.     This  character  remamed  with  it  to  the 
last;  it  never  passed  into  a  prosperous  concern,  and 
notoriously  changed  bands  into  large  capitalists,  hav* 
ing  a  great  stake  in  the  locality,  till,  with  full  publicity, 
it  pasMd  into  the  hand  of  Lord  Talbot,  the  lord  of  the 
soil    In  the  actual  conducting  of  the  hotel  business, 
Shaw  was  first  the  manager,  acting  for  the  owner;  in 
time  he  became  the  owner  of  the  business,  interested 
in  its  profits,  and  he  acquired  a  limited  tenancy  in  the 
hotol  and  its  furniture,  to  conduct  therein  this  business ; 
and  yet,  during  all  this  time,  it  is  material  to  remark, 
that  the  business  was  not  prosperous.    Agun,  evi- 
dence is  laid  before  me  of  what  was  called  a  usage, 
as  to  the  letting  of  large  hotels,  as  a  trade  usage;  the 
evidence  seems  to  me  of  no  avail;  nor,  indeed,  did 
I  get  any  definition  or  statement  of  what  trade  usage 
I  was  called  upon  to  recognbe.    This  evidence  I  re- 
ceive simply  as  showing,  that  in  public  and  notorious 
instances  large  hotels,  requiring  great  capital  for  their 
institution,  and  esUblished  manifestly  not  to  meet  the 
existing  exigencies  of  the  trade,  but  to  create  a  new 
traffic,  or  otherwise  benefit  interests  outside  the  trade, 
are  let  on  tendering  to  parties;  that  is,  that  hotels 
furnished  and  completed  for  the  carrying  on  of  the 
hotel  business,  are  so  let;  and  I  see  nothing  unnatural 
or  out  of  ordinary  dealing  in  this  mode  of  creating 
tenancy  in  such  concerns.    Next  come,  as  adduced  on 
both  sides,  the  evidence  of  reputation  of  ownership. 
On  b3th  sides,  this  evidence  is  not  given  in  a  manner 
satisfiictory  to  my  mind.    A  naked  statement  by  a 
witness,  that  he  supposed  the  party  was  owner,  with- 
out showing  on  what  he  founded  the  supposition;  or, 
that  there  was  a  reputation,  without  showing  his 
means  of  knowledge  thereof,  is  not  satisfactory.    Mr. 
Thwaites  founds  his  belief  on  the  advertisement;  and, 
really,  his  evidence  advances  the  case  very  little,  be- 
yond the  fact  of  the  advertisement  itself,  which  is  in 
evidence.     The  evidence  of  Messrs.  Hamilton  and 
Gordon,  again,  is  yery  vague— perhaps,  a  little  fanci- 


ful; the  very  small  dealing  with  them  being  conudered 
—not  a  trade  dealing,  but  a  few  shillings'  worth  of  a 
prescription  for  Mrs.  Shaw— and  the  extreme  views 
of  property  arbing  from  promises  stated  by  them,  is 
hardly  evidence  of  great  weight  wherefrom  to  judge 
of  trade  reputation  applied  to  such  a  case  as  this. 
But  the  evidence  of  Mr.  Gopeland,  of  course,  brings 
with  it  the  weight  of  his  character  and  his  great  ex- 
perience. I  think  I  would  be  unfit  to  sit  here  in 
judgment  on  the  dealing  of  the  mercantile  pnblic,  if  I 
could  be  misled,  by  any  power  of  counsel,  to  hesitate 
for  an  instant  in  giving  full  credence  to  Mr.  GopeUmd's 
testimony  to  the  full  extent  it  goes:  the  only  matter 
open  to  me  to  consider  is,  what  his  testimony  was^ 
and  fairly  to  consider  the  grounds  of  any  opinion 
stated  by  him.  Now,  in  the  first  instance,  Mr.  Cope- 
land  had  never  occasion  to  consider  Shaw's  atatoa 
with  any  view  to  give  him  credit — ^the  only  oocaaon 
on  which  it  can  arise  with  him  is  to  consider  his  sol- 
vency; he  rejected  him  as  a  customer  not  to  be 
trusted;  therefore,  it  is  quite  certain  that  he  never 
gave  him  credit  on  the  faith  of  hb  reputed  ownership 
of  thb  property.  Then,  to  what  extent  on  this  point 
does  his  evidence  go?  Simply,  as  he  himself  admits^ 
with  that  candour  belonging  to  hb  character,  that  thb 
reputation  of  ownership  was  never  thought  of  by  him 
_to  it  hb  mind  was  never  direoted;  and,  in  tmth,  I 
do  not  regard  Mr.  Gopeland  as  a  witness  at  all  on  thb 
point;  the  rejection  of  the  small  bUlf6ri625  presented 
by  Shaw,  then  ui  occupation  of  thb  hotel,  known  to 
Mr.  Gopeland,  is,  in  my  mind,  the  strongeet  point  on 
thb  subject  in  the  evideuoe  of  Mr.  Gopehmd.  On 
behalf  of  Lord  Talbot,  several  witnesses  are  produced 
on  thb  qnestion  of  reputation.  Most  of  them  are  wit- 
nesses resident  in  Malahide,  and  speak  of  the  pnblic 
reputation  there.  Now,  I  cannot  agree  that  the  repa* 
tation  of  the  neighbourhood  allnd^  to  in  the  cases 
would  be  satbfied  by  a  reputation  in  the  small  dbtrict 
of  Malahide.  The  creditors  of  such  an  establbhmont 
would  naturally  be  in  Dublin,  and  the  dealings  wonld 
be  there;  and,  therefore,  though  I  believe  the  noto- 
riety of  the  tme  ownership  in  Malahide,  I  do  not  think 
that  per  se  would  satisfy  the  rule  stated;  but  it  b  evi- 
dence on  the  point  as  &r  as  it  goes.  The  evMence  of 
Mr.  Hodges,  and  others,  b  of  a  more  general  noto- 
riety, though  this  evidence  wants  the  statement  of 
any  fiusts  warrantmg  the  belief  stated.  But  I  come 
to  one  matter  in  thb  case,  peculiar  to  thb  case  in 
contrast  to  anyxited  to  me;  and  which,  on  thb  poiot 
of  pnblic  notoriety  of  the  nature  of  Shaw's  ownership 
with  the  trading  public  of  Dublin,  seems  to  me  of 
great  importance.  It  appears  that  Shaw,  in  185S, 
was  obliged  to  compound  with  hb  creditors;  at  that 
time  he  owed  about  £700.  The  furniture  and 
moveables  of  the  hotel  were  worth  nearly  £2,000 ; 
and,  therefore,  if  this  property  was  part  of  the  assets 
of  Shaw,  he  could  plainly,  then,  have  paid  every  lar- 
thing  he  owed;  through  bankruptcy,  at  that  time,  his 
creditors  certainly  h^  specific  notice  of  hb  limited 
ownership  actually  given  to  them.  Of  the  present 
creditors  a  large  number  were  then  creditors;  thero- 
fore  a  large  class  of  the  present  creditors  became  snch 
having  special  knowledge  that  Shaw  had  only  a  limi- 
ted title  in  thb  property.  However,  there  are  credi- 
tors who  became  such  without  the  knowledge;  and» 
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therefore,  withont  at  ail  raling  as  I  was  asked  in  the 
course  of  the  argament  to  rale — ^that  notice  to  all  the 
creditors,  before  they  became  creditors,  of  the  limited 
Utle  of  Shaw  would  be  no  ground  on  which  I  coald 
let  them  was  not  reputed  ownership.  I  have  still  to 
consider  if  this  evideace  has  any  fair  bearing  on  tho 
qaestion  of  repnted  ownership.  Now,  in  my  jndg- 
aent,  it  has  an  important  bearing  on  this  qaestion. 
A  large  body  of  the  creditors,  the  principal  body  of 
his  tnde  creditors  in  1858,  dealt  with  Shaw,  and 
they  did  not  then  insist  that  he  was  repnted  owner  of 
an  this  property;  bat  on  the  express  gronnd  of  his 
limited  ownership,  dealt  with  him  in  the  arrangement 
made;  the  right  clamed  to-day  existed  as  strongly  (if 
not  more  strongly)  in  1858  as  now.  Of  coarse,  a  great 
many  clever  reasons  may  be  given  to  encounter  the 
weight  of  this  trade  dealing,  on  the  foundation  of  a  limit- 
ed ownership  at  that  time.  However,  despite  of  all  such 
reasons,  it  stands  before  my  eyes  as  a  strong  fact  in 
the  case,  going  to  show  that,  in  and  before  1858,  the 
traders  did  not  deal  with  Shaw,  on  the  reputation  of 
his  being  the  absolute  owner  gf  all  this  property. 
What  happened,  then,  after  1858,  to  alter  tho  repu- 
tation of  his  ownership?  The  fact  that  he  had  com- 
poanded  is  the  only  new  fact,  and  it,  certainly,  does 
not  go  any  length  to  show  that  he  became  the  owner 
of  the  goods  in  the  subsequent  period.  Holding  then, 
as  I  do,  that  the  possession  of  this  property  by  Shaw 
brought  with  %  primd  Jacie^  a  reputation  of  ownership 
to  the  extent  of  making  it  a  case,  the  onus  of  proof 
of  which  lay  on  Lord  Talbot  claiming  the  true  owner- 
ship in  these  goods,  I  am  satisfied,  first,  that  Lord 
Talbot  has  shown  the  true  ownership  to  be  in  him ; 
second,  that  the  possession  which  Shaw  had  of  these 
goods,  by  his  consent,  was  a  possession  by  way  of  tenancy 
only;  third,  that,  having  regard  to  the  nature  of  the 
property,  the  use  made  of  it  by  Shaw  was  consistent 
with  the  title  of  a  l^ee,  and  did  not  necessarily  import 
any  higher  title  than  a  tenancy  therein;  fouith,  that 
the  drcnmstances  of  Shaw's  tenancy  in  this  hotel, 
firom  the  very  nature  of  the  property,  were  of  consi- 
derable notoriety,  and  that  the  trading  public  of 
Dublin,  in  dealing  with  Shaw,  had  sufficient  grounds 
before  them  to  lead  to  enquiry  before  they  came  to  a 
belief  thAt  he  was  the  owner  of  all  this  valuable  pro- 
perty, and  that  enquiry  would  have  led  them  to  the 
knowledge  of  his  true  title;  fifth,  that  his  creditors  in 
1858  did  not  insist  on  this  title  by  reputation,  but 
dealt  with  him  according  to  his  real  title,  and  that  a 
majority  of  his  creditors  now  knew  as  a  fact  that  he 
bad  not  the  ownership  which  is  now  claimed  for  their 
benefit  as  acquired  by  reputation ;  sixth,  that  Shaw 
never  professed  to  have  a  title  beyond  his  true  one, 
and  Lord  Talbot  did  no  act  which  was  not  in  strict 
accordance  with  the  title  he  conveyed  to  Shaw;  and, 
seventh,  that  it  is  not  proved  as  a  fact  that  there  was 
the  repn'tation  of  ownership  in  Shaw ;  on  the  contrary, 
that  the  weight  of  evidence  is  plainly  in  favour  of 
there  being  no  such  reputation  of  ownership  in  him. 
On  these  grounds,  in  my  judgment,  I  would  not  be 
justified  in  declaring  that  thb  property,  admittedly 
the  property  of  Lo^  Talbot,  and  purchased  by  him, 
IS  now  to  be  djsposed  of  to  answer  the  debts  of  Shaw. 
The  provision  as  to  reputed  ownership  in  the  bank- 
nipt  code  is  a  most  valuable  one,  and  demands  a  fur 


extension  to  meet  the  case  of  false  credit,  gained  by 
appearances  likely  to  mislead  men  in  ordinary  mercan- 
tile dealing,  it  always,  of  course,  entails  the  loss  of 
the  property  of  the  real  owner;  but  it  is  not  the  less, 
on  that  account,  to  be  applied,  for  the  pnbKc  interest 
demands  that  it  should  be  so  applied.  But,  at  the 
same  time,  good  sense  must  be  always  used  in  its  ap- 
plication, to  see  that  it  is  not  turned  into  a  technical 
gronnd  of  forfeiture  where,  reasonably  considered,  the 
dealing  was  not  within  the  mischief  intended  to  be 
guarded  against  Therefore,  it  is,  that  tho  matter  is 
always  left  as  a  question  of  fact,  to  be  decided  on  the 
particular  circumstances  of  each  case.  I  have  gone 
very  fully  into  the  facts  of  this  case;  I  was  anxions 
to  give  all  the  parties,  as  fully  as  I  could,  the  reasons 
on  which  I  found  my  conclusion — that  they  may 
canvass  them,  and,  judging  of  them,  see  if  grounds 
exist,  in  their  minds,  for  bringing  the  case  further  by 
appeal.  I,  therefore,  rule  that  this  furniture  belongs 
to  Lord  Talbot.  But,  in  my  mind,  I  ought  not  visit 
on  the  creditors  the  costs  of  this  inquiry,  necessarily 
incurred  by  Lord  Talbot.  I  hold  the  onus  of  proof  to 
rest  on  him,  although  the  dealing  with  Shaw  has  not 
brought  tho  penalty  of  forfeiting  his  propriety — I 
think  it  reasonably  impressed  on  the  parties  the  ne- 
cessity of  this  inquiry — and,  therefore,  I  think  Lord 
Talbot  may  fairly  be  left  to  discharge  his  own  costs, 
and  the  assignees'  co9ts  I  award  to  them  as  costo  in 
the  matter. 


Court  of  aumfralt];* 

CR?port«dbj  WUlUm  G.  Chamney,  Eiq.  BarrlitMr-aUlAW.] 

Thb  NiMBomx 

Salvagt^Appeal  to  Delegates^  Ttnder — Costa. 

In  this  case,  which  was  a  suit  for  salvage^  where  the 
property  saved  was  admittedly  worth  £  1 2,500,  the 
Court  awarded  a  sum  oj  £400,  amounting  to 
nearly  '*  one  thirtiohy*^  at  ^  three  per  cerU^^*  on  the 
total  value^  to  the  salvors^  together  with  their  cosis^ 
overruling  a  tender  of£\60;  and  upon  an  appeal 
to  the  Court  of  Delegates,  the  judgment  oJ  the 
Court  of  Admirafty  was  affirmed^  each  party  to 
bear  their  own  costs  of  the  appeaL 

This  was  a  cause  of  salvage  promoted  by  '*  The  Lon- 
don and  Limerick  Steam  Ship  Company,"  (Limited), 
the  registered  owners  of  the  Screw  Steam  Ship  ''Man- 
gerton ''  of  Limerick,  363  tons  register,  and  130  horse 
power.  William  Morgan,  Master,  against  the  ship 
'*Kimroud"  of  London,  911  tons  register,  William 
Paynter,  Master  and  part  owner,  to  recover  com- 
pensation for  salvage  services  alleged  to  have  been 
rendered  by  the  steamer  to  the  impugnant  vessel  upon 
the  West  and  South  Coast  of  Ireland  in  the  month  of 
December,  1861.  The  steamer  was  on  one  of  her 
ordinary  voyages  from  Limerick  to  Liverpool  at  the 
time  of  the  occurrence;  and  the  impugnant  vessel, 
which,  together  with  her  cargo  of  corn,  was  admit- 
tedly worth  £12,500,  was  on  her  homeward  voyage 
from  Quebec  to  Liverpool  The  case  was,  by  conseot, 
heard  viva  voce^  and  all  the  important  facts  appear 
fully  in  the  judgment  of  the  Court.    The  impugnants 
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admitted  the  services,  and  tendered  a  sam  of  £150 
OD  the  acts  of  Court. 

Doctors  Towndendwidi  Elrington  for  the  promo- 
Tents,  cited  The  Reward  (Ut  W.  Rob.,  174) ;  md  The 
Vanguard  (5th  Irish  Jar.,  N.S.,  364.) 

Dadore  Oibbon  and  Chattaion^  Q.C.,  for  the  im- 
pngnants*  The  services  rendered  were  scarcely  more 
than  towage  services;  and  the  amonnt  tendered  was 
sufficient  compensation  for  the  salvors. 

FdK  10.— Jadge  EELLTthis  day  pronounced  judgment 
He  said  it  was  a  cause  of  salvage,  instituted  by  the 
owners,  master,  and  crew  of  the  steamship  lulanger- 
ton,  of  Limerick,  363  tons  burthen,  against  the  ship 
Kimroud,  of  London,  and  her  cargo,  for  salvage,  bj 
having  towed  the  Nimroud  into  Valentia  Harbour  on 
the  24th  of  December  last  At  the  close  of  the  trial, 
and  subsequently,  the  Court  having  been,  at  its  own 
request,  furnished  with  the  log  and  other  ship's  papers 
of  the  Nimroud,  was  enabled  to  pronounce  its  judg- 
ment, with  the  conviction  that  every  circumsti^nce 
bearing  upon  the  cause  had  been  submitted  for  its  con- 
sideration. It  appeared  that  the  Nimroud,  a  ship 
of  911  registered  tonage,  the  defendant  in  the  suit, 
svled  from  Montreal  on  the  28th  of  October  last, 
dropping  down  to  Quebec,  from  whence  she  sailed  on 
the  8th  of  November  following,  with  a  cargo  of  wheat 
in  bulk,  and  American  flour  in  barrels,  bound  for 
Liverpool  Her  crew,  according  to  her  articles,  con- 
sisted of  her  master  and  twenty-four  hands;  but  as 
the  official  endorsement  upon  them  had  stated, 
befbre  leaving  Montreal  one  of  these  hands  had  de- 
serted and  two  others  of  them  had  been  discharged, 
and  as  no  substitutes  were  provided,  this  large  ship, 
it  appeared,  sailed  from  Quebec  with  three  hands  short 
of  her  ostensible  and  prescribed  complement— one  of 
these  hands,  moreover,  being  her  second  mate.  As 
the  incidents  of  the  voyage  bore  veiy  materially  upon 
the  bsues  of  the  cause,  the  Court  would  refer  to 
them  in  the  very  words  ui  which  they  were  narrated  in 
ti.e  ship's  own  log — a  source  of  evidence  in  such  a 
matter  beyond  impeachment,  at  least  by  the  defend- 
ants, and  entitled  to  full  credence  on  the  part  of  the 
Court.  On  the  6th  day,  after  leaving  Quebec, 
namely,  on  the  14th  of  November,  the  Nimroud  being 
about  six  leagues  west  of  Cape  Gaspe,  the  entry  iu 
her  log  of  that  day  was — **  The  breeze  increasing  and 
a  heavy  head  sea  on ;  the  ship  laboured  and  made 
water;  the  pumps  attended  to;  at  four  the  following 
morning  she  shipped  a  heavy  sea  forward,  carrying 
away  her  head  rails.''  Four  days  after — the  20th — 
the  log  was — '*  3  30 — ^The  gale  still  increasing;  double 
reefed  fore  and  aft  saild ;  at  six,  furled  the  mainsail ; 
sea  making  high;  ship  labouring  heavy  and  making 
water;  pumps  carefully  attended  to.  10 — Gale  still 
increasing  with  sea  running  high  and  shipping  large 
quantities  of  water."  The  following  day,  the  21st, 
the  log  was-.*'  Begins  with  a  heavy  gale;  ship  under 
two  close  reefed  topsails;  sea  making  high;  ship 
straining  and  making  water;  pumps  attended  to.  At 
two,  a  heavy  gale,  shipping  large  quantities  of  water; 
pumps  attend^  to;  midnight,  a  perfect  storm;  sea 
running  mountains  high;  ship  rolling  heavy  and  ma- 
king a  great  deal  of  water,  carrying  away  bulwarks 
on  the  starboard  side."  The  next  day,  the  22nd9 
agam  the  log  was — *'  Begins  with  a  storm ;  sea  moun- 


tains high,  ship  rolling  heavy,  strahimg  and  making 
water;  pumps  constantly  going."    On  the  23rd  the 
log  was — **  Heavy  gale,  ship  labouring  heavy  and  mak- 
ing water;  pumps  carefully  attended  to."    On  the 
24th  the  log  was — **  More  moderate  weather,  pomps 
attended  to."    On  the  27th,  three  days  alter,  the  log 
was*— *' Heavy  gale.  Midnight,  shipping  kigeqaanti- 
ties  of  water  upon  ded^;  ship  struning  and  makmg 
water;  pumps  oarefully  attended  to."    On  the  28th 
the  log  is— **  At  10  a.m.  the  wmd  increased  to  a 
storm,  the  sea  ran  fearfully  high;  furled  all  sqoaro 
sidl,  and  hove  ship  to,  under  storm  trysail;  the  cargo 
shifted,  and  hove  the  ship  over  on  her  beamend^ 
when  she  made  much  water;  keeping  both  pumps  go- 
ing, and  the  men  frequently  washed  away  from  the 
pumps,  with  the  force  of  water  on  the  decks.    At 
noon,  blowing  a  fearful  gale,  and  sea  very  heavj, 
everything  about  the  decks  washbg  away."    The  log 
of  the  next  morning,  the  29th,  was  as  follows — *''B^ 
gins    with  a  storm;    ship  lying    under   water  oo 
her  starboard  side ;  crew  unable  to  stand  at  the  pamps, 
owing  to  so  much  water  on  deck,  and  bulwarks  washed 
away ;  carpenter  reported  pumps  choked  and  water  in* 
creawng    in  the    weU;    under    the     necessity  of 
throwing  the  cargo  overboard  to  save  the  ship;  cut 
out  a  scuttle  under  the  cabin,  and  one  half  the  erew 
worked  at  the  cargo,  while  the  other  half  worked  at 
the  pumps.    Midnight — crew  exhausted,  ship  lying 
on  her  beam-ends,  making  water  enough  to  keep  the 
pumps  contmually  going."     The  log  of  the  following 
day,  the  30th  of  November  was—*'  Moderate  winds;  a 
very  heavy  sea,  maUng  the  ship  roll ;   her  starboard 
rails  many  feet  under  water;   the  decks  constantly 
filled  with  water;  part  of  the  crew  kept  the  pnmps 
going,  the  remainder  making  every  effort  to  get  the 
cargo  trimmed  over  to  the  port  side.     Four  p.m.— A 
strong  breeae  sprung  up,  which  assisted  in  getting  the 
ship  upright."    The  log  of  the  next  day,  December 
I,  was—**  At  5  30  shipped  a  sea,  and  damaged  the 
well  of  the  pnmps  and  stanchions.      Ten — Gale  still 
increasing;  split  the  foretopsail."     The  log  of  the  2nd 
December  was — **  At  eight  a.m.  sea  running monntuns 
high.    Midnight — A  storm ;  at  one  a.m.  ship  broached 
to;  shipped  a  sea,  carrying  away   bulwarks,  a  water 
cask,  stove  in  the  front  of  the  poop,   carrying  away 
the  rudder  head,  and  sprang  the  mainmast  bead.** 
The  next  day,  December  3,  the  log  was — *'  Begins  with 
a  strong  gale  and  a  high  sea;  ship  labouring  beaviiy. 
and  fiUeid  the  decks  with  water;  at  eight  a.m.  the  gale 
increased  to  a  storm ;  a  heavy  sea  bix>ke  in  the  stern 
dead  light  and  filled  the  cabin,  doing  considerable 
damage,  and  keeping  the  pumps  going;  all  hands  em- 
ployed securing  rudder  head  and  keeping  pnmps  go- 
ing."  On  the  day  after,  the  4th,  the  log  was — '*  Ship 
running  under  dose-reefed  maintopsul  and  foresail; 
rolling  heavy;   on  searching  for  the  running  gear, 
found  almost  every  rope  parted  or  worked  overboard, 
causing  considerable  difficulty  in  setting  sail."     l^he 
next  day,  December  6,  the  log  was — **  A  strong  gale; 
ship  filling  the  decks  with  water;    pumps  attended 
to."     On  8tb,  the  log  was — **  Begins  with  a  strong 
gale;  at  midnight  the  gale  increased  to  a  storm;  ship 
broached  to;    were  obliged    to    cut « away  foresail 
and  topsail  to  save  the  ship,  she  having  been  thrown 
on  her  beim-ends;  the  water  began  to  increase  on  the 
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pomps,  aod  to  save  the  <ihip  from  fonndering  threw 
OTerboard  more'of  the  cargo;  sea  washed  awaj  sky- 
light and  bionacle,  and  stove  in  all  the  boats;   hove 
ereiythiDg  off  deck  to  lighten  ship;  both  pnmps  kept 
ooostantlj  going/'    The  logs  of  the  9th,  10th,  11th, 
12th,  state,  more  moderate  weather,  bnt  that  of  the 
13th  of  December  was  as  follows*-*' Begins  with  strong 
gales,  attended  with  a  heavj  sea;  at  6  p.m.  the  main- 
mut  head  gave  way  in  the  fishing,  and  the  wreck 
wookl  have  torn  the  topside  ont  of  the  ship  had  we 
not  cut  away  the  mainmast  to  free  the  ship,  the  miaen- 
topmast  coming  down  with  it;   crew  in  a  very  ex- 
hausted state;  the  cook  broke  his  leg;   crew  em- 
ployed in  clearing  the  wreck.*'    It  may  here  be  ob- 
served that  this  misfortone  to  the  cook,  which  as  will 
appear,  terminated  in  his  death,  added  a  fourth  to  the 
defidency  of  three  hands  in  the  fnll  complement  of  the 
crew  already  adverted  to.  The  log  of  the  14th  was— 
**Ship  rolLng  heavy;  pumps  attended  to.*'    The  logs 
ofthel6ihand  I6th — "More  moderate  weather;'' 
s&d  that  of  the  17th  states,  **Tbe  people  were  em- 
ployed getting  up  a  jorymast  to  set  a  munstaysail.'' 
On  the  18th  the  log  was — '*Took  on  board  four 
hands  from  the  Sir   William  Wallace^  whom  she 
spoke  that  morning."     Now,  from  the  evidence  of 
Lorry,  one  of  these  bands,  there  can  be  no  doubt  but 
that  they  were  taken  in  the  ship^s  extremity  to  sup- 
ply the  places  of  the  four  deficient  hands.     On  the 
21  St  the  log  was,  that  the  cook,  whose  leg  had  been 
thattered  1^  the  falling  masts,  died  froga  ttte  effects 
ofH.   On  the  22nd  the  Skelligs  were  made,  and  at 
nmnMiaea  Head  bore  ELSE.,  six  leagues.    The  log 
of  the  23rd  was — ^'Strong  gales,  with  a  high  sea; 
pomps  earefuUy  attended  to;   at  seveu  a.m.  Dursey 
Head  bore  N.E.,  distant  about  ten  miles."     The  log 
of  the  24th  of  December,  the  last  to  be  read,  was — 
''Ship  tacking  off  and 'on  in  Bantry  Bay,  making  very 
little  progress;  at  11.30  ran  through  the  sbnnd  be- 
tween Dursey  and  the  Calf,  and  at  noon  shaped  a 
coane  for  Valentia."    Such,  from  the  daily  noting  in 
her  own  log,  is  the  recital  of  the  incidents  which  be- 
fel  the  Kimroud  from  the  sixth  day  after  her  depar« 
tore  from  Quebec  until  she  made  the  Irish  coast — a 
recital  frill  of  suffering  to  ship,  cargo,  and  crew,  from 
the  condnaing  violence  of  storm  and  sea  during  that 
period  of  thir^  days  and  nights.     Twice  was  she  on 
her  beam-ends,  and  on  the  first  occasion  for  the  space 
of  two  entire  days.  Repeatedly  she  was  straming,  mak- 
ing water,  and  shipping  it  in  soch  quantities  on  deck 
thai  the  emr  were  washed  awi^  fnm  the  pumps. 
Ooce  her  aaOs  were  out  away  to  save  her  from  fonader- 
ing,  aod  again  her  mainmast  and  mizen  topmasts;  her 
laila  were  split,  her  rudder-head  carried  off^  her  water 
eadtt  washed a«ay,her  boata  stove  in,  her  running  gear 
gene  or  worn  overboard,  her  stem  deadlights  burst  in, 
and  her  cabin  filled  with  water;  her  skylight,  her  biuna- 
de»  aod  her  bulwarks  washed  off;  her  cargo  shifting  and 
twice  thrown  overboard,  as  well  as  everything  upon 
ded[,  to  lighten  the  ship;  both  pumps  going  at  times, 
and  oooatant  pumping  from  day  to  day;  at  one  time 
the  pamps  choked,  at  another  the  wells  iojored  by 
the  violent  inrush  of  the  water,  and  the  crew,  short- 
handed  as  they  were,  working  one  half  at  the  cargo 
the  other  half  to  keep  the  ship  afloat,  and  twice  re- 
ported as  quite  exhausted.    Such  and  so  various  were 


the  disasters,  which  had  become  almost  familiar  to  the 
Nimroud,  when  about  noon,  on  December  24th,  about 
four  miles  north  of  Dursey  Head,  the  Mangerton 
steamship,  having  heard  of  her  condition  an  hour  be- 
fore fix)m  a  passing  schooner,  who  had  spoke  the 
Nimroud  early  that  morning,  came  up  to  her.     The 
Mangerton  was  then  upon  her  appointed  and  custom- 
ary voyage  from  Limerick  to  Liverpool,  with  passen* 
gers  and  goods,  having  left  Tralee  in  prosecution  of 
it  at  six  o'clock  that  morning.    On  nearing  the  Nim- 
roud she  found  her  mainmast  gone  by  the  board,  her 
mizen  topmast  gone,  her  foresail,  a  close  reefed  top- 
sail, and  topgallant  sail  set,  and  a  mainstay  sail  on  a 
jury  mast,  going  northward,  the  wind  E.  by  S.,  her 
master,  the  mate,  and  crew  upon  deck.     As  to  what 
then  occurred  the  Court  will  resort  to  the  evidence  of 
that  mate — evidence  least  likely  to  be  excepted  to  by 
the  defendants.    That  man  heard  the  conversation 
which  then  immediately  ensued  between  the  two  cap- 
tains, and  has  deposed  to  it  as  follows: — **The  Man- 
gerton coming  up  first  upon  the  port,  and  then  on  the 
starboard  quarter,  her  captain  hailed  the  captain  of 
the  Nimroud— *' ship  ahoy" — to  which  the    latter 
replied,  **  Holloa,  what  will  you  take  me  to  Valentia 
for?"    The  captain  of  the  Mangerton  replied  he 
oould  not  make  any  bargain.     The  men  of  the  Nim- 
roud were  at  the  time  busy  in  getting  out  their  tow- 
ing rope  under  this  mate's  superintendence,  and  he 
h<»rd  no  more  from  the  Mangerton,  except  have  yon 
a  rope?      We  have  a  rope  of  our  own,"  they  sud, 
and  insisted  on  using  their  own  rope.      Under  an 
agreement  so  formed,  the  Mangerton  seut  her  10^  inch 
Manilla  hawser  on  board  the  Nimroud,  and  it  being 
made  fast  and  parcelled,  the  towing  commenced  tow- 
ards Valentia,  the  harboar  indicated,  and  also  the 
safest,  according  to  the  evidence,  for  the  Nimroud  to 
be  broaght  to.    The  distance  to  be  thus  traversed  was 
about  twenty-five  miles;  the  water  was  stated  to  be 
smooth,  with  a  little  jobble.     Some  sea,  however, 
came    out  of  Eenmare  Bay,  and  the  wind  a  smgle 
reef  breeze  from  E.  by  S.,  after  rounding   Brea« 
head,  would  be  naturally  right  against  them.     This 
towage  having  proceeded  uninterruptedly  for  about 
twenty  miles,  stopped  close  to  the  lighthouse  at  the 
entrance  to  the  harbour,  in  order  that  each  vessel 
should  take  a  pilot;  and  after  having  done  so  it  was 
at  once  resumed;  but,  scarcely  had  the  Mangerton  gone 
a-head,  when,  by  some  fatality,  the  hawser  parted, 
abont  one  fathom  outside  the  Nimrond^s  bows.    This 
occurrence  caused  a  delay,  until  the  hawser  of  the 
Nimrood  was  brought  into  service,  when  she  was  towed 
hy  the  Mangertoa  safely  into  her  anchorage  wituin 
the  harboar,  about  six  o'clock  on  the  evening  of  that 
day.     The  Mangerton,  however,  in  this  hitter  part  of 
the  service  was  not  so  fortunate  in  respect  of  her  ex- 
ertions, for  in  her  eagerness  to  clear  her  broken  hawser, 
she  fouled  it  with  her  propeller,  round  which  it  wrapt 
itself  so  closely  that  the  engines  were  stopped,  and 
she  was  obliged  to  have  recourse  to  extraordinary 
means  to  force  them  to  work  again — which  means,  as 
deposed  to,  involved  some  danger  as  well  as  stoning 
of  the  machinery.     Another  difficulty  attendant  upon 
the  towage,  was  the  bad  steering  of  the  Nimroud, 
yawing,  as  was  stated,  from  one  quarter  to  another, 
three  or  four  points.     The  master  of  the  Nimroud,  it 
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was  true,  contradicted  this;  bnt  Lorry  one  of  his  crew, 
swore  that  his  sole  dotj  was  to  take  the  wheel  and  to 
Icok  ont,  and  that  she  did  steer  very  badly  after  the 
Mangerton,  going  backwards  and  forwards  three  points. 
The  evidence  of  Gonnell,  the  pilot  on  board  the  Man- 
gerton, admitted  that  the  Nimroad  'did  steer  badly  attri- 
buting it,  however,  to  the  very  unlikely  blunder  of  his 
brother  pilot,  on  board  of  her,  always  mistaking  port 
for  starboard.  For  the  towage  thus  performed,  which 
the  defendants  most  properly  admitted  was  a  salvage 
service,  they  had  tendered  a  sum  of  £160,  and 
that  tender  had  been  rejected  by  the  petitioners.  The 
defendants  inwsted  upon  its  sufficiency  upon  two  aver- 
ments in  their  pleading  and  in  their  evidence — first, 
that  the  Niroroud  could  have  reached  the  harbour  of 
Valentia  without  any  assistance:  secondly,  that  she 
was  perfectly  seaworthy,  and  in  a  condition  to  have 
made  her  destined  of  port,  Liverpool,  but  avenuents 
such  as  these  could  be  taken  at  their  worth  only,  when 
the  sole  evidence  in  support  of  them  was  merely  opinion, 
and  when  the  facts  and  whole  bearing  of  the  case  were 
in  direct  contradiction  to  these  opinions.  As  to  the 
former  one,  for  instance,  if  the  Nimroud  could  have 
got  into  this  harbonc  without  any  assistance  why  did 
she  not  do  so;  and  why,  on  the  contrary,  did  she  solicit 
the  aid  of  the  Mangerton,  agree  to  receive  that  aid — 
price  unnamed — express  her  thankfulness  for  it  when 
it  was  all  over,  and  afterwards  proffer  to  pay  £150 
for  it?  Agun,  if  at  the  time  she  was  in  such  a  sea- 
worthy condition  aa  to  have  been  able  to  have  made 
her  voyage  to  Liverpool,  where  her  market  was  await- 
ing her  arrival,  and  to  which  the  veiy  nature  of  her 
cargo  suggested  the  speediest  arrival,  as  the  most  des- 
irable for  her  interests,  why  did  she  not  proceed  thither, 
or  request  the  towage  to  be  made  to  it,  rather  than  to 
Valentia,  seeing  too,  that  such  a  proposition  would  have 
been  at  the  same  time  a  more  convenient  one  for  the 
Mangerton,  bound  also  to  Liverpool  that  same  morn- 
ing? And  why,  on  the  contrary,  aa  the  Master^s 
evidence  and  her  own  log  shows,  did  she  delay  in 
Valentia  Harbour  for  upwards  of  fourteen  days,  the 
earlier  part  of  which,  according  to  her  own  log,  was 
mild  weather? — and  when  at  last  she  did  leave  it  for 
Liverpool,  why  did  she  do  so,  not  by  her  own  means 
of  navigation,  bnt  in  tow  of  a  steam -tug  sent  from 
Liverpool  purposely  to  fetch  her  there?  But  further, 
it  was  not  possible  tha  t  such  averments  could  stand  in  the 
face  of  the  accnmulated  evidence  against  them,  which 
the  ship's  own  log  presented,  in  those  plain  speaking, 
truth-telling,  daily  entries,  which  have  been  already 
read  through  by  the  Coort;  nor  yet  conid  they  stand 
in  the  face  of  the  sworn  protest  of  the  ship's  own  Mas- 
ter, in  which  he  stated  that  that  voyage  up  to  the  1 3th 
of  December  was  a  series  of  disasters.  Now  when  it 
was  remembered  that  some  of  these  disasters  were  the 
straining  and  leaking  of  the  ship,  the  loss  of  masts  and 
sails  and  rnnning  gear,  and  that  during  the  remainder 
of  that  voyage,  and  until  taken  in  tow  by  the  Man- 
gerton, there  existed  no  possible  opportunity  of  re> 
pairing  these  losses,  the  Court  could  entertain  no  donbt 
bat  that  the  aid  and  assistance  of  the  steam  ship  were 
no  less  necessary  than  they  were  timely.  The  general 
interests  of  commerce,  as  well  as  the  obvious  policy  of 
encouraging  owners  of  large  and  powerful  steamers  to 
permit  the  employment  of  them  in  salvage  services, 


required  that  salvage  remuneration  should  be  always 
adequate  and  even  liberal,  at  the  same  time  each  par- 
ticnlar  case  being  regulated,  in  accordance  with  these 
principles,  by  its  own  particular  circumstances.  In 
the  case  before  the  Court,  there  were  some  prominent 
circumstances.  The  Mangerton  abandoned  her  own 
voyage,  and  postponed  the  more  immediate  interests 
and  purposes  of  her  owners  and  employers,  for  the 
service  of  the  Nimroud,  and  carried  snccessfally  into 
a  safe  harbour  that  vessel  in  her  then  impaired  con- 
dition, and  yawing  from  quarter  to  quarter.  If  in  the 
Man^erton's  eagerness  to  clear  her  broken  hawser  she 
fouled  it  with  her  propeller,  and  in  consequence  strained 
her  machinery,  the  Court  was  inclined  to  place  thtt 
incident  to  her  credit,  and  attribute  it  to  her  zeal  in 
the  service,  when  it  was  considered  that  the  occur- 
rence took  place  after  daric,  on  a  December  evening, 
at  the  very  entrance  of  the  harbour,  the  urgency  of 
the  occasion  requiring  that  not  a  moment  shonld  be 
lost  lest  the  Nimroud,  at  the  time  cast  loose,  should  be 
blown  out  to  sea  by  the  wind  then  blowing  fresblj  oot 
of  the  very  month  of  the  harbour.  Lastly,  Mr.  Ran- 
dall's evidence  was  not  to  be  passed  by;  it  being,  that 
no  steamers  whatever  plied  on  that  part  of  the  coast 
save  the  steamships  of  the  petitioners.  Now,  on  tbe 
other  hand,  the  disUnce  towed  was  but  twenty  five 
miles,  the  time  consumed  but  six  hours,  and  the  weather 
moderate.  All  these  circumstances  were  to  be  My 
weighed,and  with  them  a  just  forbearance  used  towards 
the  defendants.  The  admitted  value  of  tbe  Kimroud 
and  cargo  was  £12,500.  Under  all  these  considerations 
the  Court  would  award  to  the  petitioners  tbe  sno)  of 
400^  which  was  little  more  than  three  percent,  npon  tbe 
admitted  value,  aud  overrule  the  tender  of  £150, 
with  costs  of  suit 

Upon  an  appeal  by  the  impugnants  to  tbe  Court  of 
Delegates,  consisting  of  Judges  O'Brien,  and  Hayes, 
and  W.  C.Kyle  Esq.  LLD,  heard  in  February, 
1863,  the  judgment  of  the  Court  of  Admiralty  was 
affirmed,  each  party  to  pay  their  own  costs  of  tbe 
appeal 
Proctor  for  Fromovonts—The  Qacen**  Proctor, 
Proctor  for  Iinpugnanta — Mr.  J.  11.  Doran. 


I^ouse  of  ILovnsi. 

Reported  by  Jamt*  Patenon,  Em].,  oftbe  Middle  Temple. 
Barrifter-at-Law. 

Massy  r.  Lloyd.— -J/iorcA  .3,  1863. 

SettiemmU^Construction — Interest  <m  portionr-If^^' 
rest  severed  fi-om  principcd^Tifne  of  paymeitt-^ 
Vesting. 

The  question  as  to  the  time  tchen  portions  become  paj/' 
able  is  one  of  constructiofi;  and  wlusn,  f'^^^^^Z 
that  construction,  the  period  has  arrived  when,  u^ 
portion  IS  directed  to  be  raised  and  paid,  this  tnus 
be  done,  although  it  can  only  be  done  by  a  waste  oj 
prop&iy  and  sale  or  mortgage  of  a  reversionary 
term, 

A  portion  is  not  properly  said  to  be  payable  by  tm^ 
tees  until  two  things  hwe  occurred,  '•^^  -^ 
the  time  appointed  for  raising  has  amvea,  a 
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when  the  person  entitUd  is  able  to  give  a  dikkdrge; 
hid  a  portion  is  often  said  to  he  payable  to  a  child 
so  soon  as  the  event  has  happened  vohidi  gives  the 
child  a  vested  right  in  it. 
Ciratmstances  in  which^  under  a  settlement,  held  (re- 
versing the  decree  of  the  Court  of  Appeal  in  Chan- 
cery of  Ireland)  that  there  could  he  no  severance  of 
the  inUresi  from  the  principal^  hut  that  hoth  should 
he  raised  emd  paid  at  the  same  time. 

This  was  an  appeal  from  a  jodgment  of  the  Court  of 
Appeal  in  Chancery  of  Ireland.  The  judgment  de- 
daried  that  interest  upon  a  sum  of  £15,000,  from  the 
date  of  the  marriage  of  the  respondents.  Eyre  Lloyd 
a&d  Anne  Uoyd,  was  by  an  indenture  dated  15th 
Hay»  J  804,  a  valid  charge  in  fa%'onr  of  them  and  their 
issne  on  certain  estates  belonging  to  the  appellant, 
Massy.  The  deed  in  question  was  the  marriage  set- 
tlement of  the  parents  of  the  respondent,  Anne  Lloyd, 
and  the  snm  of  £15,000  was  a  portion,  payable  to  the 
said  Anne  Lloyd  at  twenty-one,  or  mairiage,  and 
charged  on  the  said  estate.  By  th^  marriage  settle- 
ment of  1804,  made  between  Hugh  Massy,  jun.,  of 
the  first  part,  Alice  O^Donnell,  sen.,  otfe-wise  Hutch- 
inson, of  the  second  part,  and  trustees,  after  reciting 
that  the  said  Alice  O'Donnell  was  then  seised  in  fee 
of  certain  lands  known  as  the  Hutchinson  estate, 
charged  with  £5,000  for  Alice  O'Donnell,  jun., 
daughter  of  the  said  Alice,  party  thereto,  and  that 
she  was  also  seised  in  fee  of  certain  other  lands  known 
as  the  Massy  estate,  charged  with  a  further  sum  of 
£5,000  for  her  said  daughter  Alice,  the  said  Alice 
O^Donn^  sen.,  did  convey  the  said  estates,  subject 
to  the  8ud  nms  of  £5,000  and  £5,000,  to  the  use 
of  the  said  Edward  Synge  Townsend  and  John  Moore, 
for  (he  term  of  999  years  then  next  ensuing,  upon 
tnist  to  pay  the  rents  and  profits  of  the  said  lands  for 
as  many  years  as  the  said  Alice  0*Donnell,  sen.,  should 
lire,  to  the  said  Alice  O'Donnell,  sen.,  or  such  person 
or  penons  as  she  should  in  writing  appoint,  for  her 
ttfHuate  use,  and  after  her  death  to  raise  out  of  the 
sud  lands,  by  sale  or  mortgage  thereof,  the  said  sum 
of  £10,000  for  her  said  daughter,  Alice  O'Oonnell, 
Jon.,  to  be  paud  to  her  at  her  age  of  twenty-one  years, 
or  day  of  marriage,  whichever  should  first  happen, 
with  interest  at  the  rate  of  five  per  cent,  per  annum, 
from  the  death  of  her  mother  until  paid,  and,  subject 
10  the  said  charge,  to  pay  yearly  during  the  residue  of 
the  said  term,  out  or  the  issues  and  profits  of  the 
^d  Umds,  to  the  said  Hugh  Massy,  jun.,  for  as  many 
yean  as  be  should  live  after  the  death  of  the  said 
A^ice  O'Donnell,  sen.,  the  yearly  sum  of  £1000;  and 
as  to  the  nsidne  of  Uie  said  rents  and  profits,  to  pay 
the  same  to  such  person  or  persons  as  the  said  Alice 
O'DoDneU,  sen.,  should  by  any  deed  or  will  limit  or 
appoint,  and  for  ^ant  of  appointeaent  to  her  right 
heirs.  And  it  was  thereby  ftirther  agreed,  that  the 
tmstees  of  the  said  term  should,  out  of  the  rents  and 
profits  pay  to  Miss  Charlotte  O'Donnell  therein  men- 
tioced  £600,  to  be  payable  to  her  on  her  day  of  mar- 
riage, or  npon  the  death  of  the  said  Alice  O'Donnell, 
fieo^  whichever  should  first  happen.  And  as  to  the 
Rsidne  of  the  said  term,  after  the  death  of  the  said 
Alice  O'Donnell,  sen.,  and  Hugh  Massy,  the  same  was 
buted  to  the  said  trustees  upon  the  several  trusts 


therein  mentioned;  and  after  the  expiration  or  other 
sooner  determination  thereof,  and  subject  thereto,  the 
siud  lands  were  limited  to  the  first  and  other  sons  of 
the  maniage  in  tail  male,  with  remainders  over,  and 
an  ultimate  rcmoioder  to  the  right  heirs  of  the  said 
Alice  O'Donnell,  sen.  And  as  to  the  residue  of  the 
said  term  of  999  yeiuis,  it  was  declared  that  the  same 
stood  limited  to  the  said  trustees  upon  trust  in  case  there 
should  be  issue  of  the  said  intended  marriage,  one  or 
more  child  or  children  other  than  an  eldest  or  ouly 
son,  then  that  the  said  trustees  should,  by  sale  or 
mortgage  of  the  said  term  of  999  years,  or  a  compe- 
tent part  thereof,  and  by  the  rents  and  profits  thereof 
in  the  meantime,  and  nntil  such  sale,  raise  £15,000 
for  the  portions  of  such  child  and  children  other  than 
and  except  an  elder  or  only  son ;  and  if  only  one  such 
child,  then  the  said  sum  of  £15,000  to  be  paid  to 
such  child;  and  in  case  thera  should  be  more  than 
one  such  child,  the  said  snm  to  be  paid  to  such  chil- 
dren at  such  time  and  times,  in  such  shares,  and  with 
such  yearly  intereit,  in  the  meantime,  as  the  said 
Alice  O'Donnell,  sen.,  should  by  deed  or  will  appoint, 
and  in  default  of  appointment  to  be  paid  amongst 
such  younger  child  or  children,  if  more  than  one, 
equally,  the  portion  or  portions  of  such  youuger  chiU 
dren ;  if  a  son  or  sons,  to  be  paid  to  him  or  them  at 
their  respective  ages  of  twenty-one  years,  and  if  a 
daughter  or  daughters,  at  their  respective  ages  of 
twenty-one  years  or  days  of  maiTiage,  whichever 
should  first  happen;  and  should,  out  of  the  rents  and 
profits  of  the  said  premises  so  limited  to  tlie  said  trus- 
tees for  the  said  term  of  999  years,  in  the  meantime, 
and  until  the  said  portion  or  portions  should  respec- 
tively become  payable,  raise  such  yearly  sum  and 
sums  of  money  for  the  maintenance  and  education  of 
such  younger  child  and  children  as  the  said  Alice 
O'Donnell  should  deem  meet,  not  exceeding  interest 
at  five  per  cent.;  and  if  no  appointment  by  the  said 
Alice  O'Donnell,  then  at  the  rate  of  five  per  cent,  per 
annnm.  Provided  that  if  any  of  the  said  children 
should  happen  to  die  before  bis,  her,  or  their  portion 
or  portions  should  become  payable,  then  that  the  por** 
tion  or  portions  of  him,  her,  or  them  so  dying  should 
go  to  and  be  equally  divided  amongst  the  survivor 
and  survivors  of  them  at  such  time  as  the  original 
portions  of  such  child  or  children  should  become  pay- 
able. And  it  was  thereby  further  declared  that  if  the 
said  Alice  should,  in  her  lifetime,  prefer  all  or  any  of 
such  daughter  or  daughters,  or  such  younger  child  and 
children,  in  marriage  or  otherwise,  advance  them  or 
any  of  them,  by  giving  or  paying  for  or  to  them,  or 
any  of  them,  any  sum  or  sums  of  money,  such  sum 
and  sums  of  pioney  so  paid  and  advanced  by  the  said 
Alice  O'Donnell  in  her  lifetime  should  be  taken  as 
part  of  the  provision  thereby  charged  for  such  younger 
child  or  childi*en,  in  eise  of  the  said  estate,  unless  the 
said  Alice  should  declare  to  the  contraiy.  The  said 
marriage  was  duly  solemnised,  and  there  was  issue 
only  two  childreUf  vis ,  Massy  Hntchmson  Massy,  the 
appellant's  father,  and  the  respondent,  Anne,  who 
married  the  respondent.  Eyre  Lloyd.  The  said  Alice 
Massy,  before  the  birth  of  either  of  her  children,  made 
her  will,  dated  1806,  and  after  reciting  the  settlement, 
appointed  the  residue  of  the  rents  and  profits  during 
the  life  of  the  said  Hugh  Masayi  subject  to  the  pay- 
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ment  of  the  legacies  therein  mentioned,  to  the  use  of 
her  son,  in  case  she  should  have  one,  to  be  paid  to 
him  on  attaining  the  age  of  twenty-one.  The  said 
Alice  Massy  di^  in  June,  1806,  leaving  the  said  two 
children,  and  also  Alice  O'Donnell,  her  daughter,  by  a 
former  marriage.  In  1824  the  respondent,  Eyre 
Lloyd,  married  Anne  Lloyd,  then  Anne  Massy,  and 
by  their  marriage  settlement  they  asugned  to  trustees 
he  said  principal  sum  of  £15,000  charged  on  the  said 
land  as  aforesaid,  together  with  the  interest  thereon. 
Upon  certun  trusts  for  the  respondents.  Eyre  and 
Anne  Lloyd,  during  their  lives,  and  afler  the  death  of 
the  survivor  for  the  children  of  the  said  marriage. 
There  was  issue  of  the  said  marriage,  Thomas  Lloyd, 
Hugh  Lloyd,  Eyre  Lloyd,  jnn.,  Arthur  Lloyd,  and 
Catherine  Lloyd,  all  of  whom  have  attained  the  age  of 
twenty-one  years.  In  1 827  the  said  Massy  Hutchinson 
Massy  married  Sarah  Davies,  and  by  their  marriage 
settlement,  executed  after  the  said  marriage,  the  said 
lands  were  put  in  settlement  and  conveyed  to  certain 
trustees  upon  trust  for  the  said  Massy  Hutchinson 
Massy  for  life,  with  remainder,  subject  to  a  jointure 
lor  said  Sarah  Davies,  and  to  portions  for  her  chil- 
dren, to  the  first  and  other  sons  of  said  marriage  in 
tail  male.  The  said  Massy  Hutchinson  Massy,  in 
1827,  duly  suffered  a  recovery  of  the  fe^simple  lands 
mentioned  in  said  settlement  of  1804  to  the  uses  of 
said  settlement  of  the  23rd  June,  1827.  There  was 
issue  of  said  last-mentioned  marriage  three  children, 
via.,  appellant,  William  Massy  Hutchinson  Massy, 
Alice  Massy,  and  Simon  Massy,  who  has  since  died, 
married,  but  without  issue.  The  said  Massy  Hutch- 
inson Massy  died  on  or  about  the  22nd  May,  1852, 
leaving  appellant  surviving,  who  thereupon  entered 
into  and  still  is  in  possession  of  all  said  lands  and 
premises;  and  by  deed  of  the  27th  Dec  1853,  ap- 
pellant duly  barred  the  said  estate  tail  in  said  lands. 
Interest  on  said  charge  of  £15,000  was  paid  to  said 
respondent.  Eyre  Lloyd,  by  said  Massy  Hutchinson 
Massy  up  to  the  15th  Oct  1846,  and  same  having 
then  become  in  arrear,  said  respondents,  Eyre  Lloyd 
and  Anne,  his  wife,  on  the  27th  Aug.  1847,  filed 
their  bill  in  the  Court  of  Chancery  in  Ireland  against 
siud  Massy  Hutchinson  Massy  and  others,  for  the  pur- 
pose of  raising  said  charge  and  interest  by  a  sale  of 
said  lands,  and  for  a  receiver  in  the  meantime.  The 
sud  Massy  Hutchinson  Massy  filed  the  demurrer  to 
the  bill  for  want  of  equity;  and  on  the  said  demurrer 
coming  on  to  be  heard  in  Michaelmas  Term,  18479 
his  Honor  the  Master  of  the  Rolls  overruled  the  said 
demurrer,  and  held,  that  whilst  the  principal  sum 
could  not  be  nused  until  after  the  death  of  the  said 
Hugh  Massy,  jun.,  interest  was  raisable  during  his 
life  out  of  the  surplus  rents,  by  means  of  a  receiver. 
Against  this  order  the  said  Massy  Hutchinson  Mas^ 
appealed  to  the  Lord  Chancellor  of  Ireland,  who,  by 
an  order  dated  the  13th  June,  1848,  allowed  the  said 
demurrer.  The  Lord  Chancellor,  on  allowing  the  de- 
murrer, decided  that  neither  the  principal  sum  nor  in- 
terest wer«  raisable  during  the  life  of  the  said  Hugh 
Massy,  jun. ;  and  the  grounds  of  his  decision  in  sub- 
stance were,  that  during  the  life  of  the  said  Hugh 
Massy,  jun.,  the  whole  of  the  rents  and  profits  of  the 
said  estates  had  been  olberwide  appropriated  nnder 
the  said  indenture  of  t  e  15th  May,  1804,  and  that 


the  Court,  for  the  purpose  of  satisfying  the  said  prin-      | 
cipal  sum  and  interest,  could  neither  direct  a  sale  of 
a  competent  part  of  the  residue  of  the  term  of  999 
years,  remaining  after  the  death  of  the  said  Hugh 
Massy,  freed  from  the  trusts  prior  to  the  said  charge 
of  the  said  principal  sum  and  interest,  without  mjory 
to  the  persons  interested  under  the  sud  prior  trusts, 
who  wore  entitled  to  the  bene6t  of  the  whole  of  the 
said  term  for  their  security,  nor  direct  a  sale  of  the 
whole  of  the  said  term  so  as  to  give  to  the  purchaser 
the  legal  estate  therein,  which  would  be  necessarily 
retained  by  the  trastees,  as  a  security  for  the  said     I 
prior  trusts.  But  his  lordship  expressly  stated  that  the     ! 
said  principal  snm  did  become  payable  upon  the  mar- 
riage of  the  respondent,  Anne  Lloyd,  and  did  from 
that  time  bear  interest;  and  that  the  interest  as  from 
that  time  was  rdsable  out.  of  the  residue  of  the  term; 
but  that  the  mterest  and  prindpal  were  not  to  be 
raised  until  the  trustees  were  able  to  convey  a  legal 
estate  in  the  said  lands  to  the  purchaser,  that  is,  until 
the  death  of  the  said  Hugh  Massy,  jun.    The  said 
Hugh  Massy  die#*on  the  19th  March,  1859.   The 
respondents  then  filed  a  petition,  praying  a  declara^Q 
that  the  sum  of  £  15,000,  with  interest  fnm  the  15th 
Oct,  1846,  being  the  day  of  the  last  payment  of  ia- 
terest,  was  well  charged  on  the  estates.    The  Master 
of  the  Rolls  made  an  order  declaring  that  the  sum  of 
£15,000,  with  interest  from  the  marriage  of  Eyre 
and  Anne  Lloyd,  was  well  charged  on  the  said  lands. 
On  appeal  to  the  Court  of  Appical  the  said  order  was 
affirmed  with  costs,  the  Lord  Chancellor  not,  however, 
concurring.     The  present   appeal  was  then  bronght. 

The  JSolicitor- General  (Palmer)  and  Exham,  for 
the  appellants,  contended  that,  on  the  true  constroC' 
tion  of  the  settlement  and  will,  interest  on  tl)e  said 
sum  of  £15,000  was  not  payable  during  Hugh  Massj's 
life,  but  that  it  accrued  only  from  his  death,  and  not 
from  the  date  of  the  mairiage  of  Eyre  and  Anne 
Lloyd. 

(?.  M.  Clifford  and  O.  Luehington  for  the  respond- 
ents. Ti;e  following  cases  were  referred  toi-^Cod- 
rington  v.  Foley  (6  Vos.  364);  Smith  v.  Fofcy  (3Y. 
<&  C.  Ex.  142);  Lord  Miltoun  v.  Trench  (4  Gl.  & 
Fin.  821);  Lyddon  v.  Lyddon{l4  Ves.  558);  Ror 
vewhill  Y.  Dansey  (2  P.  Wms.  179):  Reynolds  y. 
Meyrick  (1  Eden.  48);  Churchman  v.  Harvey  (Amb. 
d35). 

Our.  ad».  vuU. 

Thb  Lord  Chancellob.— In  this  case  Mr.  liojd 
is  the  only  younger  child  of  the  marriage  of  the  Ist^ 
Hugh  Massy  with  Alice  his  wife.  On  the  occasion  of 
that  maniage  in  May,  1804,  a  settlement  was  made 
of  large  estates  in  Ireland  belonging  to  Alice,  then  Alice 
0'Donnell,andby  that  settlement  a  snm  of  £15,000 
was  directed  to  be  raised  as  a  portion  of  the  yonoger 
child  or  children  of  the  marriage.  The  respondent 
Mr.  and  Mrs.  Lloyd,  intermarried  in  1824,  and  thar 
contention  in  the  conrt  below  was,  that  on  that  event 
Mrs.  Uoyd,  as  the  only  younger  child,  became  enti- 
tlsd  to  have  the  portion  of  J6 15,000  raised  and  paid 
to  her,  and  consequently  became  entitled  from  the 
same  time  to  interest  on  that  principal  sum  until  it 
should  be  raised  and  paid.  This  appears  to  be  the 
construction  of  the  settlement,  which  was  approved 
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of  by  the  Lord  Joslice  of  Appeal.    It  U  trae  that  in 
argameot  at  the  bar  the  respondents  admitted  that  a 
jouoger  child  would  not  be  entitled  to  interest  during 
the  life  of  Alice,  the  mother,  bnt  contended  that  even 
if  on  the  trne  constmction  of  the  settlement  the  prin- 
cipal monej  wonld  not  be  raised  nntil  the  death  of 
Hagh  Massy,  the  father,  yet  they  were  entitled  to 
have  the  interest  accnmnlated  from  the  time  when  the 
principal  became  vested,  and  to  have  the  arrears  of 
ifiterest  raised  and  paid,  together  with  the  principal, 
00  the  death  of  the  father,  and  snch  has  been  the  de- 
cision of  the  Coart  below.     In  the  argument  in  this 
Honae  and  in  the  Court  in  Ireland  great  reliance  was 
placed  on  decided  cases,  but  I  think  little  is  to  be 
gained  from  them  beyond,  first,  the  general  concla- 
sion,  that  the  question  as  to  the  time  when  portions 
became  payable  depends  on  a  correct  construction  of 
the  language  of  the  settlement,  or,  in  the  words  of 
Lord  Chancellor  Talbot,  on  the  particular  penning  of 
the  tmat;  then,  secondly,  the  conclasion  which  Lord 
Eldon  seems  to  have  intended  to  express  (for  there  is 
some  want  of  grammatical  accuracy  in  the  words  im- 
puted to  him),  namely,  that  if  the  interests  are  vested, 
aiid  the  ooattngencies  have  happened  at  which  the 
pwtiona  most  be  raised,  they  must  be  raised,  although 
the  only  means  of  raising  them  may  be  the  sale  or 
mortgage  of  a  reversionary  term.    The  iateution  is  to 
govern,  and  when  the  period  has  arrived  at  which  a 
portion  is  dearly  directed  to  be  raised  and  paid,  yon 
most  do  so,  although  it  involves  a  considerable  sacri- 
fice aad  waste  of  property.    The  provisions  of  this 
settlement  are  of  a  singular  character.    The  estates 
are  demised  to  trustees  for  a  term  of  -999  years,  to 
commence  from  the  solemnisation  of  marriage;  and 
the  piovkioos  for  the  wife,  the  husband,  and  the 
younger  children  of  the  marriage,  and  other  objects, 
are  eflected  by  means  of  declaring  successive  trusts  of 
this  term.     Subject  to,  and  after  the  fulfilment  of 
these  purposes,  the  term  ceases  or  becomes  attendant, 
and  the  estates  are  limited  to  the  use  of  the  first  and 
other  sons  of  the  marriage  in  tail  male.    The  first 
trust  of  the  term  after  the  solemnbation  of  the  mar- 
riage is  to  pay  all  the  rents  and  profits  of  the  estate 
unto  the  wife  Alice,  for  her  separate  use  during  her 
life.  This  is  positive  and  express,  exhausting  so  much 
of  the  tenn  as  may  expire  during  the  life  of  Alice,  the 
mother.     It  is  the  duty  of  a  judge,  if  possible,  to  con- 
strae  the  provisions  of  a  settlement  so  as  that  they 
may  be  consistent  and  accordant  with  each  other.  But 
it  woold  be  difficult  to  show  how  the  subsequent  pro- 
nsioa  for  the  children  could  be  intended  to  derogate 
from  this  first  absolute  trust  in  favour  of  the  mother. 
It  was,  as  I  have  already  said,  admitted  by  the  re- 
qiondeat's  counsel,  that  the  trust  to  pay  the  portions 
did  not  arise  until  the  mother's  death;  but  as  this 
admission  could  be  founded  on  no  other  ground  than 
the  fact  that  the  rents  and  profits  are  absolutely  dis- 
posed of  daring  the  life  of  the  mother,  it  must  follow, 
if  there  be  an  equally  absolute  disposition  of  the  reot.^ 
daring   the  life  of  the  father,  the  same  result  would 
asoe,  flmd  the  portions  could  not  be  treated  as  directed 
to  be  paid  until  the  death  of  the  survivor  of  the  pa- 
leata.     The  trust  on  the  death  of  the  wife,  if  the  hus- 
band be  then  living,  is  subject  to  a  charge  of  £  10,000, 
lo  paj  yearly  during  the  residue  of  the  term  out  of 


the  rents  and  profits  of  the  lands  unto  Hugh  Massy, 
the  husband,  for  so  many  years  as  he  shall  live,  the 
annual  sum  of  £1000;  and  as  to  the  residue  of  the 
rents  and  profits,  to  pay  the  same  to  duch  persons  and 
in  such  manner  as  Alice,  the  wife,  shall  by  deed  or 
will  appoint,  and  for  want  of  appointment  to  the  right 
heirs  of  the  said  Alice.  This  power  was  fully  exer- 
cised by  the  will  of  Alice,  the  mother,  and  conse- 
quently the  absolute  disposition  of  the  rents  during 
the  life  of  Hugh,  the  father,  became  just  as  complete 
and  efiectnal  as  the  antecedent  trust  thereof  daring 
the  life  of  Alice,  the  mother.  It  is  in  that  particular, 
namely,  the  power  to  dispose,  and  the  consequent  dis- 
position of  the  surplus  rents  and  profits  during  the 
life  of  the  father,  that  the  present  case  differs  from 
the  case  of  Lyddon  v.  Lyddon^  decided  by  Sir  Wil- 
liam Grant,  and  on  which  the  respondents  relied  on 
in  Lyddon  v.  Lyddon,  The  term  of  raising  the  por- 
tions took  effect  immediately  from  the  death  of  the 
husband,  who  was  tenant  for  life,  and  therefore  tliat 
term  caught  and  included  all  the  surplus  rents  and 
profits  remaining  after  payment  of  the  jointure  to  the 
widow,  and  they  became  applicable  to  the  payment  of 
interest  on  the  poition  secured  by  the  term.  The 
case  wonld,  therefore,  have  been  an  authority  for  tlie 
present  only  if  the  surplus  rents  above  Hugh  Massy's 
annuity  had  been  undisposed  of,  and  had  therefore 
fallen  into  the  hand:)  of  the  trustees  to  be  applied 
upon  the  trusts  declared  of  the  residue  of  the  term, 
whereas  the  contraiy  is  the  case,  it  is  probable  that 
thid  power  of  disposition  of  the  surplus  rents  was  re- 
served to  the  mother  for  the  pui^ose  of  enabling  her 
to  judge  of  the  necessity  of  providing  for  the  mainte- 
nance of  the  younger  children.  There  is  an  additional 
element  of  difference  between  the  two  cases  in  the 
circumstance  that  the  father  to  whom  in  this  case  the 
annuity  is  given  is  under  a  legal  obligation  to  maintain 
his  infant  children.  It  appears  therefore  that  the  rents  and 
profits  of  the  estates  are  absolutely  disposed  of  during 
so  many  years  of  the  term  as  shall  elapse  during  the 
lives  of  the  father  and  mother  and  the  life  of  the 
survivor;  and,  accordingly,  preceding  with  the  language 
of  the  settlement,  we  find  the  words  are  that,  as  to  the 
residue  of  the  teim  of  999  years,  after  the  decease  of 
the  sud  Alice  and  Hugh,  the  same  is  limited  to  trus- 
tees upon  the  trusts  thereinafter  mentioned,  that  is, 
upon  trust  to  raise  and  pay  the  sum  of  15,000^. 
Pausing  here  for  a  moment,  it  is  material  to  observe, 
first,  what  is  the  subject-matter  of  this  trust,  and 
secondly,  what  is  involved  in  the  order  and  sequence 
of  the  durections  td  the  trustees.  The  subject-matter 
of  the  trust,  that  is,  the  property  available  for  the  por- 
tion, is  so  much  of  the  term  as  shall  be  existing  at  the 
death  of  the  survivor  of  the  father  and  mother,  and  it 
is  by  mortgage  or  sale  of  this  residue  that  the  15,000i!. 
is  directed  to  be  raised.  If,  therefore,  in  the  trust  for 
raising  the  portions  which  commences  with  the  words 
**  and  as  for  and  concerning  the  residue  of  the  said 
term  of  999  years,"  if  in  the  trust  the  words  '*so 
much  of  the  term  as  shall  remun  on  the  death  of  the 
survivor  of  Hugh  and  Alice  Massy  "  were  substituted 
for  the  word  '*  residue,"  there  would  be  no  possible 
room  for  mistake,  for  every  subsequent  trust  becomes 
a  trust  of  and  concerning  this  residue,  and  the  direc- 
tion to  pay  interest  in  the  meantime,  and  until  the 
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portions  become  payable,  ont  of  the  rents  and  profits 
of  the  premises,  is  a  direction  teaching  the  rents  and 
profits  of  the  premises  during  the  residne  of  the 
term;  that  is,  after  the  death  of  the  snrviving 
parent.  The  same  conclusion  is  arrived  at  from  con- 
sidering the  order  and  sequence  of  the  trust,  which 
consist  of  a  series  of  directions  to  the  trustees,  the 
first  extending  over  the  life  of  Alice  the  mother,  the 
second  over  the  life  of  Hugh  the  father,  and  the  third 
coming  into  effect  at  tlie  death  of  the  survivor  of  the 
father  and  mother,  and  including  all  the  directions 
touching  the  raising  and  payment  of  the  principal  and 
interest  in  the  16,000^  to  the  younger  children.  But 
it  was  said  in  the  Court  below,  and  is  the  foundation  of 
the  judgment  of  the  Lord  Justice  of  Appeal,  that  even 
if  the  principal  money  was  neither  raisable  nor  payable 
until  the  death  of  the  surviving  parent,  yet,  the  right 
to  interest  arose  immediately  on  the  portion  becoming 
vested  by  the  marriage  of  Mrs.  Lloyd,  and  that  such 
interest  must  be  accumulated  and  levied,  together  with 
the  principal,  immediately  on  the  death  of  the  sur- 
viving parent.  The  Court  below  does  not  point  out 
what  are  the  words  of  the  settlement  which  plainly 
and  unequivocally  give  this  supposed  right  to  the 
mterest  during  the  life  of  either  parent,  although 
the  trust  for  raising  and  paying  either  principal  or 
interest  had  not  arisen.  I  concur  entirely  with  the 
observations  of  Lord  Chancellor  Cottenham,  in  Lord 
MUUmiCa  case,  where  he  spealts  of  the  absurdity  of 
holding  that  the  interest  is  to  accumulate  against  the 
inheritance,  to  be  raised  when  the  remainderman 
shall  be  in  possession.  No  woi*ds  that  reasonably 
admit  of  a  different  interpretation  should  be  used  for 
such  a  conclusion;  but,  upon  examining  the  trusts, 
that  is,  the  directions  given  to  the  trustees  touching 
the  principal  and  interest  of  the  portions,  remember- 
ing that  these  directions  arise  and  are  to  be  carried 
into  effect  after  the  death  of  the  hasband  and  wife,  no 
difficulty  will  be  found.  There  is  first  a  trust  to  raise 
the  15,000/L  by  means  of  the  residne  of  the  term,  with 
a  direction  to  pay  it  when  raised,  with  interest  in  the 
meantime;  that  is,  between  the  death  of  the  surviving 
parent^  when  it  became  raisable,  and  the  time  of  pay- 
ment to  the  younger  child  or  children,  as  the  mother 
might  appoint,  and  in  default  of  appointment  to  the 
younger  child  or  children,  if  more  than  one,  equally, 
the  portion  of  a  son  at  twenty-one,  and  of  a  daughter 
at  twenty-one,  or  day  of  marriage.  And  then  follows 
a  direction  that  the  trustees  do  nnd  shall,  out  of  the 
rents  and  profits  of  the  premises,  that  is,  as  already 
observed,  out  of  the  rents  and  profits  accruing  after 
the  death  of  the  surviving  parent,  in  the  meantime, 
and  until  the  portions  become  payable,  raise  sucb 
yearly  sum  for  the  maintenance  and  education  of  the 
younger  child  or  children  as  to  the  mother  may  seem 
meet,  not  exceeding  5  per  cent. ;  and,  if  no  appoint- 
ment by  the  mother,  then  at  that  rate  of  interest — a 
provision  which  is  clearly  intended  to  meet  the  event 
of  a  younger  child  or  children  being  under  age  when 
the  15,000iL  is  directed  to  be  raised.  In  the  construe 
tion  of  trusts  of  this  description,  it  must  be  remem- 
bered that  the  word  *'  payable  "  is  used  in  a  less  ex- 
tended meaning  when  it  refers  to  the  persons  to  whom 
poitions  are  payable,  than  when  it  is  applied  to  tras- 
tees  by  whom  &uch  portions  are  payable.     A  poition 


is  not  properly  said  to  be  payable  by  trnstces  until  two 
things  have  occurred,  namely,  when  the  time  appointed 
for  rabing  it  has  arrived,  when  the  person  entitled  is 
able  to  give  a  discharge  for  it.  But  a  portion  is  often 
said  to  be  payable  to  a  child  as  soon  as  the  event  hu 
happened  which  gives  the  child  a  vested  interest  in  it 
And  in  the  latter  case,  the  word  "payable  ^  denotes 
only  that  the  child  is  entitled  or  enabled  to  receive  sneh 
share  or  portion,  and  it  is  in  this  sense  that  the  word 
**  payable  "  is  used  in  this  settlement  in  the  last  pro- 
vision affecting  the  15,000/1,  by  which  it  is  declared 
that,  in  the  event  of  all  the  younger  children  dying 
before  their  portions  should  become  payable,  that  ii, 
before  the  event  at  which  their  portions  are  nude 
payable,  or  direced  to  be  paid,  5,000^  part  of  15,000/1 
should  be  pud  to  Alice,  jun.,  and  the  residne  of  the 
15,000/L  as  the  mother  should  appoint.  With  this 
construction  this  provision  is  applicable  to  the  event 
of  all  the  younger  children  dying  without  attaining 
vested  interests  in  the  lifetime  of  both  or  either  of  the 
parents,  and  is  consistent  with  the  rest  of  the  settle- 
ment I  have  examined,  my  Lords,  this  case  with 
the  greatest  anxiety,  because  I  must  admit  that  my 
first  opinion  was  different  from  that  at  which  I  have 
now  arrived;  but  I  feel  bound  to  move  yoar  Lord-  ! 
ships  that  the  order  of  the  Court  of  Appeal  below 
be  reversed,  and  the  order  of  the  Lord  Chancellor 
restored. 

Lord  Chelmsford. — My  Lords,  I  agree  entirely 
with  the  opinion  which  has  been  expressed,  that  the 
mterest  in  the  15,000/.  portion  commenced  only  from 
the  death  of  the  late  Hugh  Massy,  and  not  from  the 
marriage  of  fhe  respondents.  Eyre  and  Anne  Lloyd. 
The  case  is  not  free  from  difficulty,  but  this  appears  to 
me  to  have  been  the  intention,  as  it  is  to  be  gathered 
from  the  scheme  of  the  settlement.     The  deed  maybe 
divided  into  two  parts:  first,  that  which  relates  to  the 
provisions  which  applied  to  the  periods  during  the 
lives  of  the  husband  and  wife ;  the  second,  that  which 
relates  to  the  provisions  which   are  applicable  after 
their  deaths.     The  term  of  999  yeare  wa§  created  to 
serve  all  these  purposes.     During  Alice  CDonnelPs 
life,  all  the  rents  and  profits  of  this  term  were  to  be 
paid  to  her,  or  as  she  should  direct.  After  her  decease, 
10,0002.  was  to  be  raised  for  her  daughter  Alice,  to 
be  paid  at  her  age  of  twenty -one,  with  interest  from 
the  death  of  her  mother,  and  subject  to  this  charge, 
Hugh  Massy  surviving  his  wife  was  to  receive  1,000/. 
a-year  ont  of  the  rents  and  profits  of  the  term  for  bis 
life,  the  residue  of  the  rents  and  profits  (by  which 
clearly  is  meant  the  surplus  rents  and  profits  after 
payment  of  the  1,000/.  a-year  to  Massy)  being  made  ^ 
subject  to  the  appointment  of  Alice  the  wife.    The 
application  of  the  whole  of  the  rents  and  profits  dnr- 
ing  the  lives  of  Hugh  Massy  and  Alice  is  thus  care- 
fally  provided  for.     The  settlement  then  proceeds  to 
dispose  of  the  residue  of  the  term  itself  that  is,  that 
which  might  remain  of  the  term  afler  the  deaths  of 
Hugh  Massy  and  Alice,  and  it  deals  with  the  residne 
and  with  the  rents  and  profits  of  that  residue  by  the 
mortgage  or  sale  of  the  residue,  and  by  the  rents  and 
profits.     In  the  menntime,  the  15,000/.  portion  is  to 
be  raised  and  -paid  to  the  younger  child  or  to  the 
younger  children  at  twenty- one  or  marriage.     The 
question  is,  out  of  what  is  the  portion  to  be  uused? 
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The  answer  tnnst  be,  out  of  the  residue  of  the  term, 
and  of  the  rents  and  profits  of  that  residae;  therefore, 
sltfaongh  the  portion  may  have  vested  daring  the  lives 
of  Hugh  Masaj  and  Alice,  yet  it  coold  not  be  raised 
and  pidd  until  the  term  of  999  years  had  become  the 
residue  ont  of  which  it  was  to  be  satisfied  by  the  death 
of  the  survivor  of  Hngh  Massy  and  Alice.  If,  then, 
the  portion  coold  not  be  raised  until  the  death  of 
Hugh  Massy  by  the  express  provision  of  the  settle- 
ment, it  18  difficult  to  conceive  that  it  was  intended 
that  the  interest,  which  could  not  be  raised  before  the 
pnucipal,  should  accumulate  in  the  meantime  to  the 
prejudice  of  the  inheritance.  Some  stress  was  laid, 
in  the  arguments  for  the  respondent,  upon  the  clause 
providing  for  the  maintenance  and  education  of  the 
younger  child  or  children  until  the  portion  or  portions 
became  payable.  This  clause  appears  to  me,  however, 
rather  to  favour  the  view  presented  by  the  appellants. 
The  words  introducing  this  dause  are  not»  **  do  and 
shall  ont  of  the  rents  and  profits,"  but  **  out  of  the 
laid  rents  and  profits,"  being  the  rents  and  profits 
antecedently  mentioned,  namely,  those  of  the  residue. 
The  scheme  of  this  part  of  the  settlement  seems  to 
me  to  be  this.  The  portion  is  to  be  raised  out  of  the 
residue,  and  to  be  paid  at  twenty*one  or  marriage ;  but 
it  was  contemplate  that  at  the  time  when  the  residue 
out  of  which  the  portion  was  to  be  raised  should  be 
ascertained,  the  child  or  children  might  not  be  entitled 
to  have  the  same  paid,  from  being  under  twenty- one 
or  ttumarried;  therefore,  power  is  reserved  to  the 
mother,  ont  of  the  said  rents  and  profits,  to  provide 
for  thiir  maintenance  and  education  in  the  meantime, 
and,  if  no  ippointment  by  her,  then  the  roalntenance 
was  to  l»  at  a  certain  rate.  It  is  not  contended  that 
ihis  provimon  for  maintenance  would  attach  upon  the 
mother's  life-interest.  It  was  said  that  it  might  be 
paid  out  of  the  surplus  rents  and  profits,  after  the  pay- 
ment of  lOOOiL  a-year  during  the  life  of  Hugh  Massy. 
But  Alice  had  alieady.  reserved  to  herself  an  absolute 
power  of  appointing  these  surplus  rents  and  profits  at 
her  will  and  pleasure.  It  would  seem,  therefore,  not 
only  anperfloons,  but  inconsistent,  to  have  afterwards 
reserved  to  her  a  limited  power  to  provide  maintenance 
ont  of  the  same  rents  and  profits.  But,  if  the  latter 
power  refers  to  the  rents  and  profits  of  the  residue,  as 
contradistinguished  from  the  residue  of  the  rents  and 
profits  after  the  payment  of  Hugh  Massy 's  aunuity, 
the  reservation  of  the  power  is  not  unnecessary,  and 
there  is  no  inconsistency  in  the  settlemenL  The 
Master  of  the  Bolls  and  the  Lord  Chancellor  agreed 
that  the  15,000/L  could  not  oe  raised  until  after  the 
death  of  Hugh  Massy;  but  the  Master  of  the  Rolls 
thought  it  was  the  intention  that  the  16,000/.  should 
bear  interest  duriing  the  lifetime  of  Hngh  Massy,  al- 
thou|^  the  prindpal  sum  was  not  raisable  until  his 
dexthi  The  Lord  Chancellor  differed  iu  this  respect; 
'bnt  whether  his  Lordship^  when  the  case  was  first 
before  him,  thought,  not  only  that  the  interest  could 
not  be  raised  before  the  principal,  but  that  it  could 
not  accumulate  during  the  lifetime  of  Hugh  Massy, 
cannot  be  collected  irom  the  judgment.  However, 
upon  the  appeal  from  the  order  of  Ihe  Master  of  the 
Rolls,  which,  in  effect,  dedded  that  interest  was 
payable  on  the  portion  from  the  time  of  the  marriage 
of  the  respondents  Eyre  and  Anne  Lloyd,  his  Lordship 


expressed  an  opinion  adverse  to  this  view ;  but,  finding 
that  the  Lord  Justice  of  Appeal  agreed  with  the 
Master  of  the  Rolls,  he  affirmed  the  decision,  though 
with  some  hesitation.  After  carefully  considering  the 
whole  scheme  of  the  settlement,  and  examining  its 
various  provisions,  I  cannot  bring  my  mind  to  the 
condosion  that  there  can  be  any  severance  of  the  in- 
terest from  the  principal;  but  it  appears  to  me  to  have 
been  intended  that  both  principal  and  interest  should 
be  raised  and  paid  at  the  same  time,  and  that  there 
should  be  no  accumulation  of  the  interest  for  any 
period  prior  to  the  death  of  Hngh  Massy.  I  think, 
therefore,  that  the  decree  appealed  from  ought  to  be 
reversed. 

The  LoBD  Chancellor. — The  form  I  will  propose 
to  your  Lordships  would  be  to  reverse  the  order  com- 
plained of  by  the  appeal,  and  to  dedare  that  the 
15,000/. did  not  be4r  mterest  save  from  thelQth  March, 
1859,  bdng  the  day  of  the  death  of  Hngh  Massy,  and 
that,  with'  that  declaration,  the  cause  be  remitted  to 
the  Court  below. 

The  SoUcUorCknerdL — We  shall,  of  course,  recdve 
back  the  costs  we  were  ordered  to  pay  by  the  decree  of 
the  Master  of  the  Rolls. 

The  LoBD  Chancellob — That  always  follows.  I 
move  that  the  order  appealed  from  be  reversed,  and 
that  it  be  declared  that  the  15,000^  for  the  younger 
children  did  not  bear  interest  save  from  the  1 9th 
March,  1859«  being  the  day  of  the  death  of  Hugh 
Massy,  the  father,  and,  with  that  declaration,  remit 
the  cause  to  the  Court  below. 

Decree  reversed. 

Appellants*  solioiton — Birch,  Ingram,  and  Whately. 
Respondents*  solidtora — Pinbger  and  Wilkinson. 


MASTER  BROOKE'S  COURT. 

[Reported  by  OMver  J.  Btttkt,  Eeq.,  Barriftar.acLaw.^ 
DaLTON  v.  O'BlERNfl. 

WtU — Construction  of — Lapsed  Legacy — Legacy  to 
he  paid  at  twenty-one — Word  **pay(d>le  " — Surtd" 
vorship, 

A.  0*B.,  by  ufiU  bearing  date  the  6th  November,  1 82rf 
having  recited  that  she  was  possessed  of  £1300, 
British,  beqi^eaJthed  same  in  manner  following :  ^*  / 
give  and  bequeath  to  my  nephew^  Aw.  G*B,,  the 
sum  of  i>325,  to  be  paid  to  said  Aw,  0*B.  on  the 
day  of  his  attaining  the  age  of  twenty-one*  Item^ 
I  devise  and  bequeath  a  like  sum  of  £326  to  my 
nepIieWf  J.  T.  O'B.,  to  be  paid  in  like  manner  as 
the  principal  and  interest  of  Aw.  G*B.;  and  I  de- 
vise and  bequeath  the  like  sum  of  £326  to  my  niece 
AL  G^B.  on  the  day  of  her  attaining  twenty  one^ 
or  on  the  day  of  her  marriage;  and  I  will  and  de- 
sire that  if  either  or  any  of  my  said  nephews  and 
niece  shall  die  before  their  legacy  shall  become  pay- 
able, that  then  the  share  of  the  person  so  dying  shall 
go  to  the  survivors  or  survivor;  and  in  case  the  said 
Aw.  O'B.,  the  said  J.  T.  O'B.,  and  the  said  AL 
(yB.f  sliall  all  die  before  their  legacies  become  pay- 
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able,"  then  she  hequecUked  the  said  ium  of  £976 
among  a  number  of  legatees  in  email  legacies,  vary- 
ing from  £\0to  £200,  among  which  was  a  legacy 
of  £50  to  J,  D.  The  remaining  £325  she  di- 
vided into  a  number  of  small  legacies,  and  she  then 
appointed  *^J,  D.  executor  of  this  my  last  will  and 
testament,  and  I  constitute  and  appoint  him  my  re- 
siduary legatee,  to  take  to  his  own  use  the  amount 
of  any  of  the  aforesaid  legacies  which  may  become 
▼Old  by  the  death  of  the  respective  legatees  happening 
before  my  deceaseJ*^  Testatrix  died  i2th  April, 
1862,  leaving  J.  T.  0*B.  her  surviving.  Aw.  O'B. 
and  Al,  0*B.  died  in  her  lifetime,  as  also  a  number 
of  the  legatees  of  the  last-mentioned  £325. 

Held,  tJiat  the  two  respective  shares  of  Aw.  0*B.  and 
Al  0*B.  who  died  in  the  UJetime  of  A.  O'B.,  did 
not  Ic^se,  hut  went  to  J.  T.  0*B.^  the  nephew  living 
at  the  death  tf  testatrix. 

Held  also,  that  Ae  word  ^^ payable  "  had  reference  to 
the  death  of  testatrix. 

Held  also,  that  the  word  <*  survivor ''  meant  surviving 
at  the  death  of  testatrix. 

This  was  a  cause  petition  under  the  15tb  section  of 
the  Chancery  regulation  Act,  presented  hj  the  peti- 
tioner, John  Dalton,  of  Summer-hill,  in  the  citj  of 
Dublin,  esquire,  barrister-at-law,  who  was  the  execu- 
tor and  residoarj  legatee  of  the  testatrix.  The  pe- 
tition stated  **  That  Alicia  O'Beime,  formerly  of  Sum- 
mer-bill, in  the  county  of  the  city  of  Dublin,  deceased, 
was,  at  the  respective  times  of  making  of  her  will, 
and  of  her  death  hereinafter  mentioned,  possessed  of 
or  entitled  to  government  stock  and  other  personal 
estate,  and  being  so  possessed,  the  said  Alicia  O'Bierne 
made  and  published  her  last  will  and  testament  in 
writing,  bearing  date  the  6th  November,  1829,  dnly 
executed  and  attested,  as  by  law  required,  and  thereby 
having  recited  that  she  was  possessed  of  £1,300 
British,  invested  in  New  4  per  Cent  Government 
Stock,  she  bequeathed  and  distributed  the  said  sum 
in  manner  following:— -I  give  and  bequeath  to  my 
nephew,  Andrew  O'Bierne,  the  sum  of  £325  of  said 
stock,  to  be  paid  to  the  said  Andrew  O'Bierne  on 
the  day  of  his  attaining  the  age  of  twenty-one,  and  I 
desire  the  joint  interest  thereof  shall  be  paid  from  time  to 
time  by  my  executor  for  the  use  of  the  said  Andrew,  but 
only  for  his  education  and  advancement  in  life.  Item, 
\  devise  and  bequeath  a  like  sum  of  £325  to  my  ne- 
phew, John  Thomas  O'Bierne,  the  principal  and  the 
joint  interest  thereof  to  be  paid  for  bis  use  in  like 
manner  as  the  principal  and  interest  of  his  brother 
Andrew.  I  devise  and  bequeath  the  like  sum  of 
£325  to  my  niece,  Alicia  O'Bierne,  on  the  day  of  her 
attaining  twenty-one,  or  on  the  day  of  her  marriage, 
whichever  shall  first  happen,  provided,  however,  that 
such  marriage  shall  be  with  the  consent  of  my  execu- 
tor, and  shdlnot  take  place  until  she  is  at  least  18 
years  of  ago ;  and  I  desire  that  the  Gk>vemment  inte- 
rest of  her  said  legacy  shall  be  paid  to  her  use,  but 
only  for  her  edncation  and  advancement  in  life;  and  I 
will  and  desire  that  if  either  or  any  of  my  said  ne- 
phews and  nieces  shall  die  before  their  said  respec- 
tive legacy  or  legacies  become  payable,  that  then  the 
share  of  the  person  or  persons  so  dying  shall  go 
to  the  survivors  or  survivor^  share  and  share  alike, 


and  that  the  principal  and  interest  so  mcreased  shall 
be  paid  to  such  survivors  or  survivor  at  the  same 
time  and  for  the  same  parpoeea  prescribed  m  esse  of 
the  single  legacy  of  such  snrvlvon  pr  survivor.  [Asd 
in  case  the  said  Andrew,  the  said  John  Thomas,  and 
the  said  Alida,  shall  all  die  before  their  eaid  respee- 
tive  legacies  become  payable^  then  I  bequeath  and 
distribute  the  said  £975,  being  the  tot  of  the  three 
before-mentioned  legades,  in  manner  fblknring:^! 
give  and  bequeath  to  Elizabeth  Dalton,  daughter  to 
Counsellor  Dalton  of  Summer-hill,  the  sum  of  £200, 
part  of  said  sum  of  £975,  and  to  her  beurs.  I  give 
and  bequeath  to  M.  M'D.  £100,  also  part  of  said 
sum  of  £975;  to  A.  M«D.  £100,  ateopart  of  said 
sum  of  £975;  to  T.  N.  £120,  part  of  said  sdid  of 
£975;  to  G.  M.  £100,  part  of  said  £975;  to  C  M. 
£100,  also  part  of  said  £975;  to  Mrs.  F.£50;  to 
the  Veiy  Bev.  Dr.  Blake,  £100,  part  of  £975,  for 
the  celebration  of  perpetual  Masses  for  my  sonl.  / 
give  and  bequeath  to  my  cousin,  C<mnsdU>r  Dalian  of 
Summer-hut,  the  mm  q/  £50,  part  of  said  sun  of 
£975,  and  to  his  heirs;  to  A.  M'D.  the  som  of  £55, 
being  the  remaining  part  of  said  sum  of  £975  out  of 
the  £1,300  Government  Stock  of  which  lam  poa- 
sessed.]  I  now  make  the  following  disposition  of  the 
remaining  £325: — Funeral  expenses,  £12;  [to  a 
number  of  legatees  the  sums  of  £  10,  £  150,  £25,  £25, 
£25,  £25,  £15;]  to  my  executor  hereiAaAerBained, 
the  sum  of  £35,  provided  he  takes  upon  himself  the 
burden  of  proving  this  my  last  will,  and  not  other- 
wise; to  the  payment  of  my  debts,  and  other  expeues 
to  which  my  executor  shall  be  put  in  carrying  this 
my  will  into  execution,  £25 ;  and  I  desire  that  any 
other  costs  and  expenses  to  which  my  execator  shall 
be  put  to  in  proving  my  will,  shall  be  deducted  rafceablx 
and  proportionably  from  eaoh  of  my  legacies,  exoepft 
from  the  £975  bequeathed  to  my  nephews,  Andrev 
and  John  Thomas  O'Bienie,  and  my  nieee,  Alicia 
O'Bierne,  which  I  wbh  to  i^main  unbrolEen«-aDd 
I  mean  by  every  £100  a  £100  of  said  stock;  aad 
I  do  hereby  name  and  appoint  John  Dalton,  of  Sam- 
mer-hill,  connsellor-at-law,  the  executor  of  this  my 
last  will  and  testament,  and  I  constitute  and  appoint 
him  my  residuary  legatee  to  take  to  his  own  nse  any 
money  of  which  I  may  die  possessed,  and  which  is 
not  herein- before  disposed  of,  and  also  to  take  to  bis 
own  use  the  amount  of  any  of  the  aforesaid  legaaes 
which  may  become  void  by  the  death  of  the  respective . 
legatees  happening  before  my  decease. 

Aucu  O'BmHi. 
Signed  before  me  this  6th 
November,  1829, 
Thomas  Kino. 

The  petition  then  stated  that  Alicia  O^Bieme  died  on 
or  about  the  I2th  of  April,  1862,  and  thereupon  po 
titioner  proved  her  said  will  in  the  Court  of  Probate. 
That  said  Andrew  O'Bierne  and  Alicia  O'Bierne,  ju- 
nior, in  testetrix's  will  mentioned,  died  in  the  lifetijno 
of  testatrix  alter  they  had  attained  their  respective 
ages  of  2 1  years.  That  several  of  the  legatees  [nam- 
ing them]  of  the  last-mentioned  £325  died  in  teaU- 
trix's  lifetime.  That  petitioner  submits  he  is  eottitlod 
to  said  legacy  of  £35  so  bequeathed  to  him,  and  alao 
to  the  legacies  bequeathed  to  said  Andrew  O'Bioroo 
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aad  Alicifi  O'Bierne,  and  also  to  the  sams  beqaeathed 
the  other  legatees  who  died  In  the  life-time  of  testa- 
trix." The  only  contention  in  this  case  was,  whether 
the  twt>  legacies  of  £325  each,  beqaeathed  to  Andrew 
O'Bieme  and  Alicia  O'Bieme,  lapsed  by  reason  of  their 
deaths  in  the  life-tiaie  of  testatrix;  if  thej  lapsed  then  ' 
the  petitioner,  John  Dalton,  contended  that  he  was 
entitied  thereto  nnder  the  residaary  claase  in  the  will, 
while  respondent,  J.  T.  0*fiieme,  contended  that  the 
Isgades  to  Andrew  and  Alicia  did  not  lapse,  hot  that 
he  was  entitled  thereto  onder  the  danse  of  survivorship. 

Robert  Ftrguaon  for  the  petitioner Bj  the  terms  ' 

of  the  will  of  Alida  O'Bieme,  the  elder,  the  legades 
of  £325  each  to  her  nephews,  Andrew  O'Bieme  and 
John  Thomas  O'Bieme,  and  to  her  niece,   Alicia 
O'Bieme,  were  payable  to  her  nephews  at  the  age 
of  21  years,  and  to  her  niece  at  that  age  or  marriage; 
and  in  the  event  of  any  ot  them  dying  before  his  or 
her  legacy  becomes  payable,  there  is  a  gift  over  to  the 
mrvivor  or  survivors.     "  Payable  *'  in  this  case  means 
payable  on  attaining  the  period  which  gave  the  legatee 
the  eapadty  to  take,  and  not  the  time  of  actual  distri- 
bution on  the  death  of  testatrix;  and  the  legatees, 
Andrew  and  Alicia,  having  died  in  the  life  time  of 
testatrix,  after  having  attdned  the  age  of  21,  at  which 
the  legacy  in  that  sense  was  payable,  the  contingency 
on  which   the  gift  over   depended   did  not  arise, 
uid  these  legades,  therefore,  lapsed.   In  the  construe- 
tion  of  Ukia  will  we  have  to  consider  the  construction 
which  has  been  given  by  a  series  of  authorities  to  the 
word  ^payable,"  and  to  the  word  "  survivor  "  when 
thsj  oocor  m  a  will     In  Jarman  on  Wills,  2ud  vol., 
739,  3rd  edition,  the  result  of  the  authorities  on  the 
eoBstnwtion  of  the  word  **  payable  "  is  thus  stated — 
''A  nooey  Innd  is  given  to  a  person  for  life,  and  af- 
ter his  decease  to  his  children,  at  majority  or  mar- 
riage, with  a  gift  over  in  the  event  of  any  of  the 
ob|eets  dying  before  their  shares  became  payable.    In 
such  case  it  becomes  a  question  whether  the  word 
''payable  "  is  to  be  considered  as  reforring  to  the  age 
or  marriage,  on  the  arrival  or  happening  of  which  the 
shares  are  made  payable,  or  to  the  actual  period  of 
distribution,  or,  in  other  words,  whether  the  shares 
vest  absolutely  at  the  majority  or  marriage  of  the 
legatees  In  the  lifetime  of  the  legatee  for  life,  or  whe- 
ther the  vesting  is  postponed  to  the  period  of  such 
majority  or  marriage,  and  the  death  of  the  legatee  for 
life.     As  the  latter  construction  exposes  the  legatee 
to  the  risk  of  losing  the  testator's  provision,  in  the 
event  of  thdr  dying  in  the  life  time  of  the  legatee  for 
life,  although  they  may  have  reached  21,  or  even  ad- 
vanced age,  the  Courts  strongly  indine  to  hold  the 
word  ••  payable  "  to  refer  to  the  majority  or  marriage 
of  the  legatees.*'    And  at  page  744  he  says — "  Of 
course  where  there  is  no  previous  life  estate,  and  the 
legscy  is  made  payable  at  a  particolar  time,  with  a 
gifk  over  in  case  of  death  before  the  legacy  becomes 
payable,  the  word  '*  payable  "  is  hdd  to  refer  to  the 
time  specified,  and  not  to  the  death  of  the  testator." 
It  is  quite  clear,  therefore,  that  the  text  of  Jarman,  if 
well  founded,  governs  the  present  case.     In  the  cases 
he  refers  to  for  the  last  proposition,  Woodbume  v. 
Woodbume  (3  Do  Qex  k  Sm.,  648),  J$nkins  v.  Jen- 
ima  (Bett*B  Suppl.  toVes^  264),  the  point;does  netap- 
pMf  to  have  been  <{ue6tloMd.  In  DarraY.JHokiWoHh 


(2  Vern.,  378),  a  legacy  was  given  Id  words  exactly 
similar  to  those  used  in  this  will.     The  legatee  died 
in  testator's  life  time,  and  it  was  held  that  the  legacy 
went  over  to  the  survivor.   In  the  case  it  is  not  stated 
whether  he  died  nnder  21  or  not ;  but  Jarman,  in  refer- 
ring  to  this  case,  2nd  vol,  p.  717,  says — '^  D.  T.  died 
in  the  life  time  of  testator  (it  is  presumed  under  21 , 
thoagh  the  fact  is  not  stated).     He  applies  the  same 
observation  to  Welling  y.  Bains  (2  £q.  Ga.  Ab.545)< 
It  was  clearly,  therefore,  the  opinion  of  Jarman,  that 
if  the  legatee  had  attained  the  age  of  2 1   in  the  life 
time  of  testator,  there  would  be  no  gift  over,  and  the 
legacy  would   have  lapsed.     Crazier  v.   Crozier  (4 
Huss.,  378)  strongly  sustains  this  opinion.     Rughea 
V.  ^Ua  (19  Jar.,  216),  is  to  the  same  effect   In  that 
case  there  was  a  gift  to  A.,  but  in  case  he  dies  intes- 
tate, over.     Held,  to  lapse  if  A  died  in  testator's  life 
time.    Next  as  to  the  meaning  of  the  word  *'  sur- 
vivor"   in  this  will — Is  it    survivor  of   the  tea* 
tatrix,  or   survivor  of  the  legatee,  who  dies  be« 
fore  his  or  her  legacy  becomes  payable?    Clearly, 
on  the  authorities,  it  means  survivor  of  the  legatee. 
By  the  24tfc  General  Rule  of  Gonstroction  it  is  laid 
down  '*that  a  testator  must  be  presumed  to  calculate 
on  his  will  taking  efiect "  where,  therefore,  he  uses 
the  word  survivor^  he  must  be  held  to  mean  survivor 
of  someone  else  tlum  hinuelfj  as  he  must  be  presumed 
to  suppose  that  all  bis  legatees  will  survive  him.  In  all 
the  recent  cases  this  view  has  been  fully  adopted;  and 
in  no  event  will  the  word  survivor  be  held  to  mean 
survivor  of  the  testator  if  there  is  any  other  event  in 
the  will  to  which  it  can  be  referred.     In  the  earlier 
cases,  commencing  with  Stringer  v.  Phillips,  (1  £q. 
Ca.  Ab.  293),  and  down  to  Perrjf  v.  Woods  (2  Ves. 
Jr.  634),  the  word  survivor  was  referred  to  the  death 
of  testator;  but  Sir.  P.  Ardeo,  who  decided  Perry  v. 
Woodsy  came  to  a  different  construction  in  Bussell  v. 
Long  (4  Ves.  55 1 ),  and  referred  Jt  to  the  death  of 
the  tenant  for  life,  holding  that  it  was  an  unnatural 
construction  to  refer  it  to  the  death  of  testator,  and 
should  never  be  adopted  if  there  was  any  other  event 
to  which  it  could  be  referred.     And  in  Haws  v.  Haufs 
(3  Atk.524),  Lord  Hardwicke  says,— '« It  is  not  pro- 
bable he  meant  survivor  of  himself."     In  that  case  he 
referred  it  to  the  contingency  of  death  of  legatee  nn- 
der 2 1.     Cripps  V.  WidcoU  (4  Mad.  1 1),  is  the  lead- 
ing case  in  this  construction,  and  from  that  to  Shaw 
y.  Magill  (7  Ir.  Jur.  208),  the  decisions  have  been 
uniform.    In  this  will  we  have  to  choose  between 
survivors  of  the  testators  and  survivor  of  a  legatee 
who  dies  under  21  or  marriage.     We  must,  on  the 
authorities,  refer  it  to  the  latter;  and  as  no  legatee 
died  under  21  or  marriage,  there  is  no  survivor  in  the 
sense  intended,  and  the  gift  over  fells,  it  must  thei*e- 
fore  lapse.     Spurrell  y»  Spurrell  (11  Hare,  154)  is 
the  principal  case  relied  on  for  a  different  construc- 
tion.   In  that  case  survivors  was  constraed  to  mean 
survivors  at  the  time  of  actual  distribution;  that  is, 
at  the  death  of  testatrix.     But  that  case  was  pecu- 
liar.    There  was  no  gift  there  save  in  the  direction  to 
distribute.     After  payment  of  a  legacy  of  £200»  she 
directs  her  executors  to  distribute  <4s  residue  amongst 
her  surviving  brothers  and  sisters.     On  this  the  case 
appears  to  have  turned.    There  is  no  other  event  to 
which  it  could  be  referred.    In  Tribe  v.  Newlani  (5 
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])e  Gex.  &  Smaie,  236),  a  legacy  of  £3,000  was  be- 
qaeathed — the  interest  to  the  danghter  of  the  testa* 
trix  for  her  life;  after  her  decease  to  her  children,  to 
be  paid  at  21.  As  to  sons,  at  that  age  or  marriage; 
as  to  daughters,  with  benefit  of  survivorship.  Snrvi- 
vorship  was  oonitmed  to  mean  not  sorvivorsbip  of 
testatrix,  not  survivorship  of  tenant  for  life,  but  sur- 
▼ivorship  inter  «^  so  as  to  attain  21.  Here  there 
were  three  events  to  select,  and  survivorship  inter  se 
considered  the  true  construction.  The  case  appears 
to  govern  the  present.  In  the  present  case  there  was 
no  survivorship  inter  se^  as  all  attained  21 ;  there 
was  therefore  no  gift  over.  It  has,  however,  been 
contended'  that  the  testratrix  could  not  have  intended 
to  give  this  fund  or  any  part  of  it  away  from  the 
principal  objects  of  her  bounty  to  persons  who  wore 
manifestly  secondaiy  objects.  The  13th  General 
Rule  of  Construction  is,  however  clear  on  this  point: 
-^"The  fact  that  a  testator  did  not  foresee  all  the 
consequences  of  his  disposition  is  no  reason  for  rary- 
ifig  it."  And  again,  the  16th  General  Rule,—'*  That 
favour  or  disfavour  to  the  object  ought  not  to  influence 
the  constmction."  The  testator  here,  of  course, 
contemplated,  or  must  be  presumed  to  have  contem- 
plated, that  all  the  objects  of  her  bounty  would  8ur« 
vive  her;  but  a  lapse  is  not  to  be  prevented  by  a  tes- 
tator not  having  contemplated  such  an  event.  She 
clearly  intended  that  the  legatees  should  take  inde- 
feasible interests  at  21  or  marriage;  and  she  didliot 
provide  for  the  events  which  have  occurred,  via.,  that 
aome  of  them  took  an  indefeasible  interest  in  her  life- 
time, and  by  their  death  a  lapse  has  occurred. 

Oliver  J.  Burkcj  for  the  respondent. — John  Thos. 
O'Bieme,  the  only  nephew  surviving  at  the  death  of 
testatrix,  is  clearly  entitled  to  the  shares  of  his  bro- 
ther and  sister,  who  died  in  the  lifetime  of  testatrix, 
the  words  of  the  will  being,  *'  that  if  either  or  any  of 
my  nephews  or  nieoea  shall  die  before  their  legacy  or 
legacies  become  payable,  |then  that  the  share  of  the 
person  or  persons  so  dying  shall  go  the  survivors  or 
survivor."  Had  the  will  stopped  here,  then  there 
might  be  more  difficulty  than  really  exists  in  arriving 
at  the  true  meaning  of  testatrix.  The  will  in  itself 
clearly  demonstrates  that  survivor  meant  surviving  at 
the  time  of  distribution,  for  the  reasons  following: — 
The  testatrix  in  her  will  deckres  that  she  is  possessed 
of  £1,800,  Government  Stock,  which  she  first  divides 
into  four  parts;  and  she  gives  £326  to  Andrew 
O'Bierne,  JB325  to  Alicia  O'Bieme,  and  £325  to  John 
Thomas  0*Bierne,'and  the  fourth  sum  of  £3*25  she  di- 
vided into  a  number  of  smaller  legacies,  only  one  of 
which  was  a  sum  of  £35  to  petitioner  if  he  should 
act  as  her  executor.  The  testatrix  having  thus  di- 
vided the  JS  1,300  proceeds,  in  case  all  three  of  her 
nephews  and  nieces  should  die  before  their  legacies 
should  become  payable^to  deal  with  those  sums,  mak- 
ing on  the  whole  £975;  and  she  then  distributed  this 
sum  into  a  nnmber  of  trifling  legacies,  and  only 
bequeaths  thereout  the  small  sum  of  £60  to  the  peti- 
tioner; so  that  if  the  petitioner's  construction  be  cor- 
rect, the  intention  of  testatrix  was,  that  if  the  three 
legatees  die  bufore  the  testatrix  that  John  Dalton 
would  take  just  £60;  but  if  the  two  die,  then  he 
takes  £650.  Can  it  be  held  that  the  testatrix,  who 
was  aunt  to  tho  legatees,  meant  to  leave  to  Dalton 


£50  in  case  all  three  died,  and  £660  if  two  died,  as 
happened,  to  the  prejudice  of  her  nephew?  The  name 
of  John  Dalton,  as  specific  legatee,  does  not  occar 
from  the  beginning  to  the  end  of  the  will,  except  for 
this  sum  of  £50,  and  not  even  for  that  sum  nnleas 
said  Andrew,  John  Thomas,  and  Alicia,  all  die 
before  their  legacies  become  payable,  and  £35  to 
him,  and  that  merely  if  he  should  act  as  executor. 
True  it  is,  that  provision  is  made  for  him  as  reetdoarj 
legatee  in  the  last  clause  to  take  all  legacies  that  shall 
become  void  by  reason  of  the  death  of  the  l^tees 
happening  before  her  decease.  But  it  is  snbmitted 
that  the  legacies  testatrix  had  so  intended  to  dispose 
of  in  case  they  should  lapse  were  the  several  small 
legacies  above  mentioned,  and  had  no  reference  to  the 
.  sums  bequeathed  to  her  nephews  and  niece  in  the  will 
;  Where  words  of  ambignons  meaning  are  used,  the 
I  intention  mnst  be  collected  from  the  context;  and 
I  not  alone  from  the  context,  bat  from  the  probability 
of  what  testator's  intention  was.  In  Beetkr  v.  Ower 
I  (3  Brown's  C.  C.  240),  which  was  a  question  on  the 
construction  of  a  will,  testator  ordered  the  interest  of 
the  residue  to  be  paid  to  his  sisters  for  life;  a&d  la 
case  any  of  them  should  die,  leaving  issue,  then  to  traosfer 
the  priocipal  of  theresidanm  to  the  children  of  the  sister 
so  dying  at  twenty-one:  one  of  the  sisters  diedia 
the  life  of  testator;  and  it  waa  contended  that  the 
sister  having  died  before  testator  that  her  childrea 
could  take  nothing,  the  legacy  of  the  sister  having 
lapsed.  But  the  Lord  Chancellor  decided  in  the  chil- 
dren's favour,  observing  that  in  a  will  so  loosely  drawa 
it  was  more  probable  that  that  was  testator's  intent 
than  the  contrary. — Here  tho  probability  is  that  she 
intended  that  her  nephews  and  niece  wonld  take  be- 
fore tho  lawyer,  John  Dalton,  who  was  drawing  the 
will,  and  whose  name,  save  for  £50,  was  never  meu- 
ttoned,  and  that  only  in  case  all  of  them  died;  and  a 
sum  of  £30  to  him  in  his  capacity  of  executor.  Sach, 
no  doubt,  is  the  probability.  But  wcrds  of  ambignons 
meaning  are  here  nsed.  ^  Payable  "  in  many  cases 
has  been  held  to  refer  to  21 ;  and  also,  in  many  cases, 
to  the  period  of  death  of  testotor.  Thus  in  DarreU 
V.  Molesworth  (2  Vern.  378),  ulterior  legatees  arc 
held  to  be  entitled,  and  in  a  note  thereto  it  is  said 
that  it  mav  be  laid  down  as  a  general  prindple  that 
where  the  object  of  a  testators  bounty  having  a  vested 
interest  in  the  subject  dies  in  the  lifetime  of  the  tes- 
tator, or  not  having  a  vested  interest  dies  before  the 
time  marked  out  for  the  possession,  the  legacy  becomes 
lapsed,  but  where  there  is  an  object  of  bounty  ulterior 
the  person  to  whom  the  legacy  is  immediately  given, 
'and  who  is  interested  therein,  and  who  survives  the 
testator,  then  the  death  of  the  immediate  legatee  in 
the  lifetime  of  the  testator  will  not  intercept  his  in- 
tended bounty  to  such  ulterior  object.  In  that 
case  a  legacy  of  £50  was  given  to  D.  T.  at  21 
or  marriage;  and  at  the  close  of  his  will  (which 
contained  seveiiil  pecnniary  bequests)  the  testator 
added,  that  *'  if  any  legatee  died  before  his  legacy 
was  made  payable,  Uie  same  should  go  to  the  bro« 
there  or  sisters  of  sach  legatee.  D.  T.  died  in  the 
lifetime  of  the  testator  (it  is  presumed  under  21, 
though  the  fact  is  not  stated),  and  it  was  adjudged 
it  was  no  lapsed  legacy,  bnt  went  to  the  sister  of  the 
legateo.    In  like  manner  in  WiUing  v.  BoiM  (2  Eq. 
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Ga.  Ab.  545).  This  is  also  reportod  in  3  P.  W.  113;  ' 
bot  an  omission  of  the  children  being  named  is  made 
in  that  report—  Waiker  y.  Maim  (1  .lac.  &  Walk.  1);- 
HuaJbenUm  v.  Staunton  ( 1  V.  &  B.  388).  Humphreys 
▼.  Howes  (1  R  <&  Mj.  639)  followed  ^'iUing  y.  Baine; 
and  there  a  testator  bequeathed  the  residue  of  his  per- 
sonal estate  to  trustees  upon  trust  for  A.  B.  &  G,  for  their 
lires,  and  to  the  surviyor  for  life ;  and  after  their  decease 
upon  tmst  to  transfer  and  pay  the  same  to  E.  (son  of 
B.)  and  F.  (son  of  0.),  share  and  share  alike:  and 
in  case  £•  or  F.  should  happen  to  die  before  his  share 
of  the  trust  money  should  become  payable  without 
haying  issue  of  bb  body,  then  his  share  to  go  to  the 
svrvivor;  and  in  case  both  should  die  before  their 
share  should  become  **  payable,"  without  haviug  issue, 
then  oven  £.  died  in  testator's  lifetime  without  is- 
sue. It  was  contended  that  the  event  intended  to  be 
provided  against  was  the  death  of  the  legatees  after 
the  decease  of  testator,  until  which  event  it  could  not 
be  properly  said  to  have  any  shares  in  the  property. 
Bat  Sir  J.  Leach  held  that  Willing  v.  Bain  was  ap* 
plieable;  and  accordingly  the  ulterior  bequest  took 
effect  notwithstauding  the  death  of  the  legatee  in  the 
testator's  lifetime. — Furrer  v.  Barker  (9  Hare,  744); 
The  next  thing  to  be  considered  is  the  meaning  of  the 
word  '*  durvivor."  Survivor  here  evidently  refers  to 
survivor  at  testator's  death,  and  not  the  sunnvor  at  21 
years  of  age.  A  clause  of  survivorsliip  prima  fade 
metns,  to  use  the  words  of  Lord  Cranworth  in  the 
c&»c  of  T<mng  v.  RobetUon  (8  Jur.  N.S.  627),  *'  the 
time  at  which  the  property  to  be  divided  comes  into 
esjoyoeDt,  that  is  to  say,  if  there  be  no  previous  life 
e$ute  at  the  death  of  the  testator."  No  life  estate  is 
given  here  to  any  person,  but  an  absolute  gift  to  the 
survivor  at  the  time  the  legacies  should  bee  me  pay 
Me,  vizL,  at  the  death  of  testatrix.  In  Cripps  v. 
Waicott  (4  Hare,  11),  the  Vice  Chancellor  Sir  John 
Leach  says,  **  I  consider  if  a  legacy  be  given  to  two 
or  more,  equally  to  be  divided  between  them,  or  to 
the  snrriyors  or  survivor  of  them,  and  there  be  no 
special  intent  found  in  the  will,  that  the  survivorship 
b  to  be  referred  to  the  period  of  division  if  there  be 
no  previoas  interest  given  in  the  legacy  than  the  pe- 
riod of  division  on  the  death  of  testator — Daniel  v. 
Danid  (6  Yes.  297);  SpurreU  v.  SpurreU  (11  Hare, 
154) 
Ferguson  replied. 

Dec.  12. — Master  Brooee— This  is  a  question  be- 
tween the  petitioner,  who  is  executor  and  residuary 
legatee,  claiming  two  suras  each  of  i325  stock  as 
lapsed  legacies,  and  respondent,  John  Thomas 
O^Bieme,  who  contends  that  they  are  not  lapsed, 
but  bequeathed  over  to  him.  November  6,  1829, 
is  the  date  of  the  will  of  Miss  Alicia  O'Bieme,  who 
lived  till  the  present  year,  1862,  and  so  survived 
some  of  the  legatees,  and  in  particular,  her  nephew, 
Andrew,  and  her  niece,  Alicia  O'Bieme.  Some 
stress  has  been,  in  the  argument,  laid  upon  the 
special  wording  of  the  residuary  clause,  via.: — **I 
appMQt  J.  D.  my  executor,  and  also  my  residuary 
lepitee,  to  take  to  his  own  use  the  amount  of  any 
of  the  aforesaid  legacies  which  may  become  void  by 
the  death  of  any  of  the  respective  legatees  happening 
befoce  my  death."  But  I  put  it  entirely  out  of  con- 
tidenitioo,  for  it  merely  defined  the  word  *'  resklttary 


legatee,"  and  adds  nothing  to  their  legal  import* 
The  question  must  be  decided  by  the  words  of  the 
bequest  by  which  testatrix  left  £325  Government  4 
per  Cent  Stock  to  her  nephew,  Andrew  O'Bieme, 
''  to  be  paid  to  him  on  attaining  the  age  of  21,  and 

1  desire  that  the  Government  interest  thereof  shall  be 
paid  from  time  to  time  by  my  executor  for  the  use  of 
the  said  Andrew,  but  only  for  his  education  and  ad- 
vancement in  life."  She  then  left  another  £325  of 
like  stock  to  her  nephew,  John  Thomas  O'Bierne,  the 
respondent,  ^*  the  principal  and  interest  to  be  paid  for 
his  use  in  like  manner  as  the  principal  and  interest  of 
his  brother  Andrew.^'  She  then  left  another  £325 
of  like  stock  **  to  my  niece,  Alicia  O'Bierne,  on  the 
day  of  her  attaining  the  age  of  21,  or  on  the  day  of 
her  marriage,  which  should  first  happen,  provided 
such  marriage  shall  be  with  the  consent  of  my  execa- 
tor,  and  shall  not  take  place  before  she  is  18  years  of 
age;  and  I  desire  that  the  Government  interest  of  the 
%aid  legacy  shall  be  paid  to  her  use,  but  only  for  her 
education  or  advancement  in  life;  and  I  desire  that,  if 
either  or  any  two  of  my  said  nephews  and  niece  shall 
dio  l>efoi«  their  said  respective  legacy  or  legacies  be- 
come payable,  that  then  the  share  of  the  person  or 
persons  so  dying  shall  go  to  the  survivor  or  survivors, 
share  and  share  alike,  and  the  principal  and  iuterest 
so  increased  shall  be  paid  to  such  survivors  or  survi- 
vor, at  the  same  time,  and  for  tl:e  same  purposes,  pre- 
scribed in  the  case  of  the  single  legacy  of  such  survi- 
vors or  survivor;  and,  in  case  all  three  shall  die  before 
their  said  respective  legacies  become  payable,"  then 
she  left  the  said  £975  in  ten  several  sums  of  various 
amounts,  one  of  which  was  to  the  Very  Rev.  Dr. 
Blake,  £100,  to  be  applied  for  masses  for  her  sonl, 
and  the  souls  of  her  parent^,  friends,  and  relations; 
and,  in  case  Dr.  Blake-should  die  before  the  contin- 
gency on  which  said  £100  may  be  payable,  then  the 
i»100  to  some  other  clergyman  for  same  purpose. 
Andrew  and  Alicia  died  before  the  testatrix,  John 
Thomas  survived,  and  now  claims  the  whole  £975; 
petitioner  contends  that  £650  of  it  lapsed  to  him  as 
residuary  legatee.  Suppose  a  legacy  to  A,  payable 
at  21,  and  if  A  die  before  21,  then  to  B.  If  A  die  a 
minor  in  testator's  life  time,  it  b  well  settled  that  B 
will  have  the  legacy.  There  is  no  lapse.  The  very 
event  on  which  B's  legacy  was  made  contingent  has 
taken  place,  and  his  title  is  complete:  per  Master  of 
the  Rolls,  Humbereton  v.  Staunton  (1  V.  &  B.,  388) ; 
it  was  so  decided  in  Willing  v.  Bayne  (3  P.  Wms., 

1 13)  by  Lord  King,  citing  two  prior  cases  in  Vernon, . 

2  Jarman,  3rd  edition,  7 14 ;  but  if  A  attaiued  his  age 
and  died  before  testator,  B  has  no  title,  the  event  on 
which  his  legacy  depends  has  not  yet  come  to  pass: 
same  case,  and  1  Russel,  517,  Williame  v.  Parker^ 
and  Cox  v.  Parker  (22  Bew.,  168);  Underwood  v. 
Ewing  (4  D.  M.  &  C,  633).  To  which  of  those  two 
dasses  does  this  case  belong?  The  answer  depends 
on  the  meaning  of  the  word  *' payable."  Petitioner 
contends  that  it  means  at  the  respective  ages  of  21, 
whether  those  events  took  place  before  or  after  tes- 
tator's death;  he  insists  that  these  legacies  were  pay- 
able in  Miss  O^Bieme's  lifetime:  a  vety  violent  con- 
struction. To  sustain  his  argument,  he  i^lies  on  Hope 
V.  Clifton  (6  Ves.),  and  like  cases.  But,  in  9  Vesey, 
433,  Lord  Kldon  oonfines  those  violent  decisions  ou 
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the  word  '*  payable ''  to  cases  of  marriage  settlementd. 
2  Jarman,  740,  collects  all  those  cases  of  marriage 
settlements,  and  says,  that  as  to  wills,  the  qaestioo 
nust  depend  on  the  intention,  and  that  cases  are  to 
be  foand  of  both  constrnctions ;  in  some,  the  vesting 
was  held  to  take  place  at  majority,  and  in  the  lifetime 
of  the  tenant  for  life;  in  others,  it  was  saspended  till 
ihe  period  of  actual  distribntion  {L  &,  the  death  of 
the  tenant  for  life)  according  as  the  language  of  the 
will  varied.    He  gives,  however,  no  example  of  the 
latter  class.    Not  one  case  like  this  has  been  found  in 
which  the  legacy  is  immediate,  and  the  qaestion  arises 
(by  reason  of  the  legatee's  death  before  the  testator) 
between  the  legatees  over  and  the  residuary  legatee, 
whether  a  legacy  is*  deemed  *^  payable"  in  the  lifetime 
of  the  testator.     It  is  plain  that  the  stress  put  upon 
the  word  *'  payable  "  in  cases  of  the  Hope  v.  Clifden 
class,  has  arisen  ont  of  the  anxiety  to  have  the  por- 
tions vested  in  the  lifetime  of  the  parents.     But  in 
Farrar  v.  Barker  (9  Hare,  744),  Sir  J.  Turner  says,' 
that  those  cases  have  gone  far  enough  according  to 
WaHjbrd  v.  Moore  (3  My.  io  Cr.,  289),  and  gives 
three  reasons  for  not  following  them  in  the  case  before 
him,  one  of  which  is,  that  it  is  the  case  of  a  will,  not 
of  a  marriage  settlement;  and  another,  that  the  testa- 
tor was  not  in  loco  parentis.     Leaving,  now,  the 
cases  turning  on  the  word  **  payable  " — a  very  impor- 
tant decision  occurs  on  the  word  *' surviving;  "  Spur- 
reUr.SpurreU  (11  Hare,  54),  coram  Wood,  V.O. 
Testatrix  left  all  her  property  to  her  mother  for  life, 
and  at  her  death,  to  my  surviving  brothers  and  sis- 
ters equally.     The  mother  died.    Then  four  brothers 
died.    Then  the  testatrix  died.     Two  brothers  sur- 
vived, and  claimed  all;  and  so  it  was  decided.     The 
Vice-Ohanoellor  taking  a  common -sense  view  (p.  59)« 
considers  that  the  testatrix  meant  "  surviving "  at 
the  time  of  distribntion,  which  could  not  be  before 
the  death  of  the  survivor  of  herself  and  her  mother, 
a  point  of  view  strikingly  applicable  to  the  case  before 
me ;  for  when  this  lady,  the  testatrix.  Miss  Alicia 
O'Bieme  provided  for  an  event  which  was  to  arise 
**when  the  legacies  should  be  payable,"  is  it  not 
startling  to  insist  that  she  meant  a  time  antecedent 
to  her  own  death  ?  and  remember  that  a  will  is  to  be 
taken  as  speaking  at  the  time  of  the  death.     In  the 
last  case,  the  Vice-Chancellor  rested  much  on  the  au- 
thority of  Daniel  v.  Daniel  (6  Vesey,  297).  before 
Sir  W.  Grant,  which  is  a  very  strong  case  to  the 
aame  effect     I  propose  to  apply  the  principle  of 
SpurreU  v.  SpurreU  and  Dantel  v.  Daniel  to  this 
case.    In  them,  as  here,  the  question  was,  to  ascer- 
tain the  time  at  which  the  contingency  was  meant  to 
occur.     In  them,  the  contingency  was  not  expressed, 
as  here,  in  a  formal  conditional  clause,  but  included 
in  the  word  *>*  surviving."  But  that  diversity  makes  no 
essential  difference.    In  each  case,  the  question  is 
virtually  the  same,  viz.^  at  what  time  is  the  condi- 
tional and  ulterior  legacy  to  vest?    SpurreU  v.  Spur- 
reU and  Daniel  v.  Daniel  decide  that  it  shall  b6  at 
the  time  when  the  money  is  actually  payable,  and  I 
think  this  case  should  be  governed  by  them.    It  is 
agued  that  the  word  **  payable  *^  baa  acquired  a  tech- 
nical meaning,  inconsistent  with  this  view.    I  know 
it  has  been  so  construed  in  a  kmg  line  of  eases,  ohiefly 
upon  sianriage  seltlemeata  and  provifiions  by  donors 


in  loco  parentis^  but  the  Courts  have  refused  to  ex« 
tend  these  cases  further,  and  I  seek  in  vain  for  any 
instance  in  which  a  testator  is  held  to  have  meant 
that  his  legacies  were  to  be  considered  payable  in  bia 
own  lifetime. 

Feb,  1 7. — ^The  case,  on  the  application  of  the  coon- 
sel  for  the  petitioner,  was  re-argued  at  considerable 
length. 

Fdf.  1 8. — Mastbs  Brooke — This  case  was  very  fully 
re-argued  yesterday.  Counsel  for  the  petitioner  relies 
much  on  the  following  passage  in  2  Jarm.  3rd  ed.  744: 
'*  Of  course,  where  there  is  no  previous  life  interest,  and 
the  legacy  is  made  payable  at  a  particular  time,  with 
a  gift  over  in  case  of  death  before  the  legacy  was 
made  payable,  the  word  *'  payable  "  is  held  to  refer  to 
the  time  spedGed,  and  not  to  the  death  of  testator." 
Woodboume  v.  Woodboume  (3  D.  G.  A  S.,  643) 
and  Jenkins  v.  Jenkins  (Betts*  Suppl.  to  Vesey, 
264,  p.  250  of  od.  1817),  are  cited  in  proof  of  this 
position.  But  the  two  cases  cited  do  not  touch  the 
point.  In  both,  the  testator  died  before  the  period 
assigned  for  payment.  A  further  confirmation  of  my 
vi^w  is  in  Bydiesin  v.  Bythesin  (23  L.  J.  Ch.  1004), 
in  which  the  decision  of  Vice-Chancellor  Wood,  was 
confirmed,  on  appeal,  by  Lord  Chancellor  Cranworth 
and  Lord  Justice  Turner,  and  in  which  the  doctrine 
of  Hope  V.  Cltfden^  as  applied  to  wills,  was  farther 
discountenanced ;  and  Lord  Justice  Turner  remarked, 
that  it  never  had  been  applied  in  derogation  of  the 
claim  of  a  legatee  over,  or  contingent  remainderman, 
but  only  to  displace  the  claim  of  an  heir-at-Uw  or  resi* 
duaiy  legatee  in  favour  of  a  legatee.  How  strongly  that 
applies  1  Here  the  contest  is  between  the  residuary  lega* 
tee  and  a  legatee  over,  and  I  am  asked  by  the  former  to 
displace  the  claim  of  an  evidently  favoured  legatee,  by 
construing  words  contrary  to  their  pliun,  grammatical 
meaning.  Upon  the  whole,  I  hold  to  my  former 
opinion. 

Decretal  order  accordingly' 


€onrt  of  Common  fpiras- 

rRcpoitcd  by  J.  Field  Jobotton,  Eiq.,  BarrUteruiULivJ 

Ltsaobt  V,  Leb. — Nov,  19,  1862. 
SeUing  aside  Defences, 

A  defence  to  an  action  for  breaking  up  pasture  antd 
meadow  land^  and  cropping  and  sowing  the  sca^ 
without  good  and  sufficient  manure^  that  the  d^en- 
dant  did  not  break  up  or  convert  into  tUlagi^or 
Cf^op  or  sow  the  same  without  sufficiency  manunng 
the  same,  and  using  good  and  sufficient  manure,  is 
embarrassing, 

A  defence  to  an  action  for  use  and  occupation,  t^ 
the  defendant  did  not  use  and  occupy  at  the  time  in 
paragraph  and  biU  of  particulars  mentioned^  is 
embarrassing, 

A  defence  to  an  action  brought  to  recover  the  rent  of 
premises  let  by  the  plaintifto  the  defendant,  that 
the  defendant  pmd  aU  rent  due  up  to,  itCn  <»  "^ 
ner  hereon  endorsed,  eraC&  an  endorsement  of  parti- 
Ucutars  which  sets  out  two  bills  of  exchange,  and 
their  dates,  wttlnotbeset  aside  as  embarrassing* 
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Wkerey  tqxm  a  mciion  to  amend  or  aet  aside  de/encea, 
the  O&urt  directs  same  of  the  defences  to  he  amended 
u/iaw  grounds  d^ereat  from  those  laid  in  the  notice 
ofA^pkdntiJps  motion^  this  circumstance  wiU  go  to 
the  costs  ofSte  motion. 

W.  Brereton^  Q^Cn  foi*  the  plaintiff,  moved  that  the 
defences  to  the  first,  sixth  and  seventh  counts  of  the 
sQBimons  and  pltf  nt  might  be  set  aside  as  embarrass- 
ing.    The  first  paragraph  charges  the  breach  of  a 
eovenant  in  a  lease  by  the  defendant  to  use  certain 
lands  in  the  Go.  Glare  in  a  good  and  hasbandlike 
manner  in  the  following  terms,  that  at  the  time  when 
the  defendant  entered  into  said  covenant,  a  large  por- 
tion of  said  lands  had  been  laid  down  in  pasture  and 
■leadow  land,  and  that  the  defendant  broke  up  same, 
and  cropped  and  sowed  the  same  without  good  and 
soflident  mannre.     The  defendant  has  pleaded  that 
he  did  not  break  up  or  convert  into  tillage,  or  crop  or 
sow  the  same,  without  sufficiently  manuring  the  same, 
and  nnng  good  and  sufficient  manure.    The  words, 
^  without  good  and  sufficient  manure,''  are  connected 
in  the  breach  with  the  words  **  cropped  and  sowed," 
and  the  defence  embarrassingly  applies  them  to  the 
whole,   including  the   *^  breaking  up,"      The  sixth 
coont  of  the  summons  and  plaint  is  for  use  and  occu 
patioD  of  other  lands  called  Magherallen,  and  the  de 
feodant  has  pleaded  that  he  did  not  use  or  occupy  the 
said  lands  at  the  time  in  said  paragraph  and  bill  of 
particQiara  mentioned.     This  must  mean  for  the  time, 
or  duing  the  time  mentioned.    The  seventh  count  is 
for  half  a  year's  rent  of  premises  let  by  the  plaintiff  to 
the  defendant,  and  the  latter  has  pleaded  that  he  paid 
ail  rent  due  up  to,  &c^  in  manner  hereon  endorsed, 
and  the  endorsement  referred  to  sets  out  a  bill  of  ex- 
change at  three  months,  dated  19th  February,  1861, 
and  another  bill  of  exchange  at  twelve  months,  dated 
19th  November,  1861.    This  plea  purports  to  be  a 
plea  of  payment,  but  the  bills  are  not  stated  to  have 
been  paid,  and  therefore  it  is  insufficient.    The  defen- 
dant should  have  averred  a  payment  in  cash,  and  sud 
nothing  about  the  bills.     {^Monahan,  C^.— Whether 
tbia  plea  is  tricky  and  embarrassing,  will  depend  on 
the  ^ict:  if  these  bilb  have  been  pai<^  there  is  nothing 
trieky  w  embarrassing  about  it.]      If  the  defendant 
had  pleaded  accord  and  satisfaction  by  these  bills, 
that  would  be  clearly  bad. — Davis  v.  Oyde  (2  A.  & 
E.,  623>    IChristian,  J.— A  plea  that  certain  bills 
were  paid  would  not  be  bad.    Now,  here  the  plea  is 
payineat,  and  then  the  particulars  are  given.     Mona- 
Am,  (7.«/. — It  will  not  be  payment  if  it  turns  out  at 
the  toial  that  the  bills  were  not  paid.]     Tbofe  bills 
may  be  outstanding  against  the  plaintiff.     \Chrisiian^ 
J* — That  might  be  ground  for  a  motion  for  further 
particulars.      Manahan^  (7.«/^-— The  only  case  in 
whidi  a  Judge  will  set  aside  a  plea,  is  when  it  is  so 
embanassing  on  reading  it,  that  he  himself  or  the  par- 
ties do  not  know  what  the  issiie  i&] 

2>.  Htran^  Q.C,  contra^ — ^As  to  the  plea  to  the 
eereath  oooat,  every  objection  is  open  to  the  plaintiff 
at  the  triaL  He  does  not  allege  Uiat  the  bills  wer^ 
not  paid.^ — [BaUy  «/'•— >The  plea  means  that  the  biU^ 
were  paid;  it  substantially  says  so.]  The  plea  to  the 
aixth  count  pleads  the  fact  as  required  by  the  Gommoa 
Law  Piocedare  Act.     {CkrisUamj  /.-^Ton  should 


add,  "  Qor  for  any  part  thereof,"  and  change  '*at" 
into  *'  during."]  As  regards  the  defence  to  the  first 
count,  we  do  not  deny  that  we  broke  up  the  land. 
[Christian^  J. — The  plea  will  mean  one  of  two 
things.  Monahan^  CJ. — ^You  might  show  at  the 
trial  under  it  either  that  you  had  used  sufficient  ma- 
nure, or  that  yon  did  not  break  up  at  alL  A  plea 
was  set  aside  a  short  time  ago  which  stated,  '*  I  did 
not  arrest  maliciously,  or  without  reasonable  or  pro^ 
bable  cause."]    Some  of  these  defences  are  good. 

MoNAHAN,  G.  J. — Some  of  these  defences  we  have 
ruled  must  be  nmended,  but  on  grounds  different  from 
those  relied  on  by  the  plaintiff  and  under  these  cir« 
cumstances  we  shall  either  make  the  costs  costs  in  the 
cause,  or  direct  the  parties  to  abide  their  own  costs. 

Evle  accordingly . 


Court  of  30vobatt. 

[Reported  by  W.  R.  MlUer,EMi..LL.D .  BArTMtr.it.Law  J 

In  the  Goods  of  Ltdia  Airst,  deceased. — 
iforc^  31. 

Limited  Administration  with  a  copy  of  the  wHl  an* 
ntxed  to  a  legatee — English  Diocesan  Probate, 

Administration  to  the  goods  of  a  testatrix^  with  a  copy 
of  her  will  annexed,  granted  to  a  legatee  for  life  in 
the  unlli  limited  to  receiving  the  dividends  of  the  le- 
gacy Jor  her  life^  the  legacy  having  been  lodged 
in  the  Court  of  Chancery,  in  Ireland,  by  the  trus- 
tees in  the  will,  under  the  Trustee  Relief  Act,  and 
invested,  and  that  Court  having  declared  the  lega- 
tee entitled  to  the  dividends;  the  will  had  been  proved 
in  an  English  Diocesan  Court  and  no  other  assets 
were  in  this  country. 

Dr.  MiUer  on  behalf  of  Mrs.  Mary  Parker,  a  legatee 
for  life  iu  the  will  of  Mrs.  Lydia  Airey,  deceased,  late 
of  Newcastle-on-Tyne,  in  England,  moved  on  affidavit 
for  leave  to  apply  for  in  the  registry,  and  obtain  a 
grant  of  letters  of  administration  of  the  goods  of  the 
deceased  with  a  copy  of  her  will  annexed,  limited  to 
receiving  the  dividends  of  the  sum  of  £1,036  Gs.  1  Id. 
Government  New  3  per  cent  Stock,  now  iu  the  Bank 
of  Ireland  Mrs.  Airey  by  her  will,  made  under  a 
power,  dated  26th  of  July,  1826,  had  directed  a  sum 
of  £1,000  to  be  invested,  the  dividends  thereof  to  be 
paid  to  Mrs.  Parker  for  her  life,  and  the  principal  on 
her  death  to  be  divided  amongst  her  children,  and  she 
appointed  her  husband,  Robert  Airey,  her  executor. 
Mrs.  Airey  died  in  1828;  and  Robert  Airey,  her 
husband,  proved  her  will  in  the  Diocesan  Gourt  of 
Durham.  Robert  Airey  died  in  the  year  1 8(3 1,  hav- 
ing by  his  will  appointed  Susan  Emma  ^irey  and 
Frances  Anne  Airey  and  William  Grighton  his  exe- 
cutors, the  two  former  of  whom  proved  his  will  in  the 
Diocesan  Court  of  Garlisle,  The  trustees  in  Mrs. 
Airey's  will  lodged  the  legacy  of  £1,000  in  the  Court 
of  Chancery,  Ireland,  under  the  Trustee  Relief  Act, 
and  it  was  then  invested  and  produced  the  above  men- 
tioned sum  of  stooki  and  Mr&  Parker  petitioned  that 
Gourt  for  the  dividends.  The  Master  of  the  Rolls 
made  an  order  in  that  matter  lyid  dedared  kcr  enti- 
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thereof  and  also  the  charehjard,  to  the  Bishop  of 
Deny  and  bis  snccessors,  with  this  intention,  that 
thej  should  be  consecrated  to  the  service  of  God; 
and  further,  licence  is  granted  to  the  bishop  to  re- 
ceire,  enjoj,  and  retain  the  said  church,  or  the  fabric 
of  the  said  church,  and  the  ground  and  soil  thereof, 
and  all  and  singular  the  rest  of  the  premises,  with  the 
appurtenances,  to  him  and  his  successors  fbr  ever, 
**  to  have  and  to  hold  to  the  said  Bishop  of  Derrjr 
and  bis  successors,  hi  free  and  perpetual  alms,  the 
Statute  of  Mortmain,  or  anj  other  statute,  act,  or  or* 
dbance  to  the  contrary  thereof  in  anjwise  notwith'- 
atanding."  A  plain  grant  of  the  church  and  aoH 
thereof  to  the  Bishop  and  his  successors,  making  thb 
chureh  the  bishop's  church,  and  therefore  a  cathedral 
church ;  the  bishop's  church  being  so  called  because  it 
has  in  it  his  throne  or  cathedra.  The  patent,  how-r 
ever,  proceeds— >**  And  fbrther,  we  will,  and  by  these 
presents,  for  us,  our  heirs  and  successors,  determine 
and  ordain,  that  the  said  church,  or  the  fabric  of  the 
said  church,  shall  be  consecrated  and  dedicated  as  well 
for  a  cathedral  church,  for  the  Bishop  of  Derrj  and 
his  successors,  and  the  Dean  and  Chapter  of  the  Ca- 
thedral Church  of  St.  Colnmba  of  Deny,  for  the  time 
being,  as  for  a  parish  church,  for  the  use  of  the  inha- 
bitants of  the  said  city  of  Londonderry,  and  the  pa- 
rishioners of  the  parish  of  Derry.  aUtza  Templemore." 
It  is  said  that  the  whole  dty  of  Dcrry  is  within  the 
parish  of  Templemore;  I  believe  this  is  so,  but  it  is 
immaterial  for  this  inqnuy.  It  seems  then  plain  that 
this  church  is  both  a  cathedral  and  a  parish  church, 
and  was  so  constituted  at  its  original  consecration.  It 
is  not  within  either  of  the  statutes  referred  to;  it  is 
not  an  ancient  cathedral  permitted  to  be  osed  as  a 
parish  church,  nor  a  parish  church  permitted  to  be 
iised  as  a  cathedral,  in  either  of  which  cases  the  church 
retains  its  original  character;  but  it  is  in  its  original 
consecration  made  at  the  same  time  cathedral  and 
parochial.  It  must  then  have  all  the  privileges,  and 
be  subject  to  the  laws  relatrag  to  Ihoth  species  of 
church,  BO  fkr  as  these  laws  and  privileges  are  consbt- 
ent  with  each  other.  The  Bishop,  the  Dean,  and 
Chapter,  and  the  parishioners  of  Templemofe,  have 


to  interfere  with  the  churchwardens  in  seating  and 
arranging  the  parishioners,  as  is  often  erroneoosiy 
supposed;  at  the  same  time  the  advioe  of  the  minis- 
ter, and  even  sometimes  the  wishes  of  the  vestry,  may 
be  fitly  invoked  by  the  churchwardens,  and  to  a  cer- 
taiti  extent  may  be  reasonably  deferred  to  in  this 
matter.  The  general  duty  of  the  churchwardens  is  to 
look  to  the  general  accommodation  of  the  parish,  con- 
sulting as  far  as  may  be  that  of  all  its  inhabitants. 
The  parishioners  have  a  claim  to  be  seated  according 
to  their  rank  and  station,  but  the  churchwardens  are 
not,  in  providing  for  this,  to  overlook  the  claims  of  all 
the  parishioners  to  be  seated,  if  sittings  can  be  af- 
forded them.  Accordingly  they  are  bound  in  particn- 
lar  not  to  accommodate  the  higher  classes  beyond 
their  real  wants,  to  the  exclusion  of  their  poorer 
neighbours,  who  are  equally  entitled  to  equal  accom- 
modation, supposing  the  seats  to  be  not  all  eqnally 
convenient.''  And  Lord  Stowell,  in  Blake  v.  Uabome 
(3  Hag.  733)  says:— *' By  the  general  law  the  nae  of 
all  pews  belongs  to  the  parishioners;  they  are  to  be 
seated  therein,  in  the  first  instance,  by  the  churchwar- 
dens. Tne  power,  however,  of  the  latter  is  subject  to 
the  control  of  the  ordinary,  who  is  to  see  that  the 
churchwardens  exercise  their  authority  discreetly  for 
the  proper  accommodadon  of  the  parishioners  at  lai^ 
This  is  the  law,  not  merely  as  held  in  the  ecclesiasti- 
cal courts,  not  merely  to  be  found  in  ecclesiastical 
authorities,  but  is  the  common  law  of  the  land,  as  laid 
down  by  the  highest  common  law  aathorities.''  Now, 
it  must  be  borne  in  mind  that  In  these  passages  the 
lealmed  Jodges  I  hlite  reforred  to  use  the  word 
«« seat"  in  the  sense  of  a  sitting,  and  not  of  a  pew. 
Every  parishioner,  rich  or  poor,  has  an  equal  right  to 
be  seated,  that  is,  to  a  sitting  for  himself  individually, 
not  to  a  pew,  which  might  accommodate  several  pei^ 
sons.  In  seating  the  congregation  the  convenience  <$f 
all  is  to  be  consdted — all,  rich  and  poor,  without  mo- 
ney and  without  price.  Sir  John  Nicholl,  in  the  case 
I  have  referred  to,  after  adverting  to  the  aUocaifon  of 
pews  to  individuals  by  means  of  faculties,  says: — 
**  Some  instances  there  are  of  lacnUies  at  large — ^that 
is,  appropriating  pews  to  persons  and  their  families. 


each  their  rights  and  privileges,  oonforred  on  them  at  without  any  condition  annexed  of  residence  in  the  pa- 
the  same  time  and  by  the  same  instrument.  The  pa-  rish;  but  such  faculties  are,  so  far  at  least,  merely 
rishioners  of  Templemore  have  a  right  to  attend  Di-  void;  that  no  faculty  is  deemed,  either  here  or  at 
vme  service  in  it;  they  have  a  right  to  the  pews  in  '  common  law,  good  to  the  extent  of  entitling  any  per- 
it,  and  they  had  the  duty  and  the  burden  of  keying ;  son  who  b  a  non-parishioner  to  a  seat  even  in  the 


it  in  repahr  imposed  apon  them  until  the  abolition  of 
Church  rates.  These  rights  of  the  parbhioners  in  no 
way  conflict  with  the  rights  of  the  Bishop,  or  of  the 
Dean  and  Chapter.  Now  the  law  as  to  pews  in  a 
parish  church  is  very  well  defined  and  settled ;  in  the 
present  ease  it  has  not  been  questioned.  It  cannot  be 
more  deariy  or  accurately  expressed  than  it  has  been 
by  Sir  John  Nicoll,  in  Fuller  v.  Lane  (2  Add.  425). 
Re  says: — **By  the  general  law  and  of  common 
right  all  the  pews  in  a  parish  church  are  the  common 
property  of  the  parbh ;  they  are  for  the  use  in  com- 
mon of  the  parisliioners,  who  are  all  entitled  to  be 
seated  orderly  and  conveniently,  so  as  best  to  provide 
for  the  accommodation  of  all.  The  dbtribntion  of 
seats  rests  with  the  churchwardens,  as  the  officers, 
and  Subject  to  the  control  of  the  ordinary.  Neither 
the  ndnbter  nor  the  vestry  have  any  right  whatever 


body  of  the  church.  As  to  an  aisle  or  chancel,  that, 
indeed,  may  belong  to  a  non  parishioner;  for  the  case 
of  an  aisle  or  chancel  depends  upon  and  b  governed 
by  other  considei*atk>ns.  But  whenere^  the  oocupant 
of  a  pew  in  the  body  of  the  church  ceases  to  be  a  pa- 
rishioner, hb  right  to  the  pew,  however  founded,  and 
how  valid  soever  during  hb  continuance  in  the  pariah, 
at  once  ceases  and  determines,  though  the  contrary  b 
very  often  supposed.  So  again  of  pews  annexed  by 
prescription  to  certain  messuages:  it  is  often  erro- 
neously conceived  that  the  right  to  the  pew  may  be 
severed  from  the  occupancy  of  the  messuage.  It  b 
no  such  thing.  It  cannot  be  severed,  it  passes  with 
the  messuage,  the  tenant  of  which,  for  the  time  being, 
has  abo  de  juri  for  the  time  being  the  prescriptive 
right  to  the  pew.*'  InWaker  v.  Ounmr  (1  Hag.  Cons., 
314),  referred  to  by  Dr.  Battersby,  which  was  a  pro- 
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oeediDg  calliDg  opon  the  chnrchwardeoB  of  Teddington 
to  seat  Mr.  Walter,  the  churchwardens  pat  in  a  return 
to  the  dtation,  stating  that  the  church  wae  small,  and 
amongst  other  things  that  there  was  a  custom  in  the 
parish  by  which  certain  seats  appui-tenant  to  honses 
were  let  by  the  owners  to  non-parisbioners.     Lord 
Stowell  held  the  return  bad,  since  it  pleaded  a  custom 
which  is  CTtdently  illegal,  and  cannot  be  supported, 
Tis^  that  pews  are  appnrrenant  to  certam  honses,  and 
let  by  the  owners  to  persons  who  are  not  inhabitants 
of  the  parish.    **A11  private  rights,"  he  sajs,  **  in 
pews  most  he  held  under  a  faculty  or  by  prescription, 
which  presumes  a  faculty,  and  no  faculty  was  ever 
granted  to  that  effect,  for  the  ordinary  must  have  ex- 
ercised bis  discretion  to  depopulate  the  chutxh  of  its  own 
proper  inhabitants  if  he  could  have  grsnted  such  a  fa- 
colty.''   Thb  is  strong  language,  indicating  that  to  allo- 
cate a  pew  in  a  parish  church  to  a  non-parishioner  would 
be  a  most  improper  exercise  of  the  discretion  of  the  ordi- 
nsry.  ^yer^^v.TTtWttf  (5  fi.&C.l)referredtobyDr. 
Walsh,  was  a  case  of  prohibition.    Staple  Inn,  Hblbom, 
daimed  seven  pews  in  the  parisn  chnrch  of  St  Andrew, 
Bolbom.     The  libel  in  the  Ecclesiastical  Court  stated 
that  Staple  Inn  was  extra-parochial,  and  surrounded 
on  all  ndes  by  the  parish  of  St.  Andrew;  that  the  Inn 
had  held  these  pews  and  repaired  them  from  time  im- 
memoriaL     A  prohibition  was  prayed,  on  the  ground 
that  the  Ecclesiasttcal  Court  could  not  try  a  question 
of  preseription.      Judge  Bayley,    delivering  judg- 
ment, sAid: — "The  claim  in  question  is  by  non- 
parishioners  in  respect  of  messuages  out  of  the  parish. 
These  messoages  are  in  no  parish,  but  are  extra- paro- 
ebiil,  sod  snrroonded  on  iJl  sides  by  the  parish  of 
St.  Andrew.     But  what  right  can  the  inhabitant  of  an 
extn-parochial  place  have  in  the  body  of  a  parish 
choroh,  except  by  prescription?    He  contributes  to 
Booeof  the  expenses  of  the  church;  they  are  borne 
exdnavely  by  the  parishoners.    To  whom  does  the 
UM  sod  enjoyment  of  the  body  pf  the  chnrch  be- 
loog?    To  the  parish  and  its  inhabitants.    The  ordi- 
naiy,  indeed,  has  the  right  of  disposing  of  seats;  but 
csa  he  dispose  of  them  to  a  non-parishoner?    I  ap* 
prehend  not.     Is  not  his  right  confined  solely  to  resi- 
dent parishoners?    I  take  it  to  be  clear  that  it  is. 
Why  is  a  faculty  to  a  man  and  his  heirs  bad?    Be- 
cause it  proposes  to  give  the  rights  whether  the  man 
and  his  heirs  continue  resident  or  not.    Why  cannot 
s  seat  be  daimed,  either  by  faculty  or  prescription,  as 
appurtenant  to  land?    Because  it  is  in  respect  of  in- 
hsbitancy  that  it  is  to  be  used.     Why,  if  a  man  qnJlB 
the  parish,  is  his  right  to  uae  a  seat,  Whatever  was 
the  nature  and  origin  of  that  right,  at  an  end?    Be- 
cause he  has  ceased  to  be  a  parishonen    Why,  if  a 
seat  is  appurtenant  to  a  house,  cannet  the  owner  of 
the  fee  restrain  his  tenant  from  the  use  of  it?    Be- 
cause the  seat  is  for  the  benefit  of  the  house — for  the 
inhabitant  of  the  house;  not  for  the  benefit  of  the 
owner  if  he  cease  to  inhabit  it.    Upon  authority  and 
principle,"  he  say^  ''  I  am  of  opinion  that  extra- 
psrochials  cannot  retain  a  pew  in  the  body  of  a  church 
otherwise  than  by  presctiptioo,  if  they  could  do  so  by 
prescription."    In  Lousely  v.  HayuHxrd  (1  Y.  &  Jer., 
583)— «  case  which  was  decided  about  the  same  time 
SB  Byerky  v.  Windus,  though  it  was  not  referred  to 
Qther  in  the.aignment  or  la  the  judgment  i^  thst  case 


— Chief  Baron  Macdonald  held  that  a  seat  in  the  body 
of  a  church  might  be  perscribed  for  by  a  non- 
parishoner,  as  appurtenant  to  a  house  not  in  the 
parish,  on  this  ground— that  the  bouse  might  have 
been  at  one  time  in  the  parish,  and,  therefore,  the 
prescription  might  have  had  a  legal  origin.  This  case 
seems  to  conflict  with  ByerUy  v.  Windua;  but  they 
are  capable  of  being  reconciled.  In  Byerley  v.  Win- 
dua tb^  pleadmg  stated  that  Staple  Inn  had  been 
always  extr-parochial,  not  belonging  to  any  parish, 
and,  therefore,  it  showed  on  the  face  of  it  that  the 
prescription  could  never  have  had  a  legal  origin. 
However,  I  am  far  from  acquiescing  in  the  judgment 
of  the  Chief  Baron.  I  do  not  think  it  is  good  law. 
I  think,  as  regards  a  pew  in  the  body  of  a  parish 
chnrch,  the  right  thereto  ceases,  no  matter  how  crea- 
ted, or  how  long  it  had  existed,  the  moment  the  oc- 
cupier ceases  to  be  a  parishoner,  whether  by  leaving 
the  parish  or  the  parish  leaving  him.  He  ceases  to 
be  liable  to  the  obligations  and  burdens  of  a  pa* 
rishoner.  Why  should  he  enjoy  the  rights  of  one? 
However  thb  may  be,  it  is  plain  that  a  non-parishoner 
cannot  claim  a  pew  by  any  means  but  by  prescription, 
if  he  can  by  that*  There  is  no  case  of  prescription 
here.  The  church  itself  was  built  only  in  1663.  It 
is,  then,  clear,  both  by  the  ecclesiastical  and  the  com- 
mon law,  that  a  pew  or  sitting  cannot  be  allocated  to 
a  person  who  is  not  a  parishoner.  So  much  is  this 
the  case  that  a  faculty  to  a  man  and  his  heirs  is  bad, 
because  they  may  become  non-resident.  If  such  a 
faculty  is  bad  because,  by  possibility,  he  or  his  heirs 
may  become  nou-parishoners,  a  fortiori^  a  faculty  to 
a  non-parishoner  would  be  bad;  and,  if  a  faculty 
would  be  bad,  it  would  be  difficult  to  m^ntain  that 
it  would  be  either  a  legal  or  a  prudent  exercise  of  the 
discretion  of  the  ordinary  to  allocate  a  pew  to  a  non- 
parishoner  by  a  less  formal  instrument  But  it  is 
said  that  some  of  these  non-parishoners  occupied  seats 
in  a  gallery  which  had  been  removed  during  the  altera- 
tkws,  and  which  gallery,  it  is  said,  had  been  erected 
by  them  or  those  under  whom  they  claim.  It  is 
not  the  ease  that  any  of  these  persons  themselves 
erected  the  gallery,  and  it  is  not  shown  how  they 
claim  ander  those  who  did,  or  what  right  or  power 
those  persons  had  to  give  their  pews  to  them.  But 
evra  if  they  had  erected  the  gallery,  I  do  not  think 
that  circumstance,  without  a  faculty,  to  which  there 
is  no  pretension,  would  give  a  non-parishioner  any 
right  or  claim  to  a  seat  An  aisle  and  a  gallery  rest 
on  totally  different  grounds.  A  gallery  is  an  erection 
in  the  body  of  a  church,  annexed  to  the  church,  and 
forming  part  of  that  which  the  parishoners  are  bound 
to  repair;  an  aisle  is  an  addition  to  the  building.  It 
is  further  argued,  that  this  is  a  cathedral,  that  the 
cathedral  is  the  parish  chnrch  of  the  whole  diocese^ 
and  that  the  bishop  can,  therefore,  allocate  a  pew  or 
seat  in  it  to  any  person  within  the  diocese,  as  all  are 
parishoners  of  it  It  is  true,  that  the  cathedral  is  the 
parish  church  of  the  whole  diocese,  because  it  is  the 
chnrch  of  the  bishop,  who  has  the  cure  of  souls  of  the 
whole  diocese;  and,  though  all  of  the  diocese  may  re- 
ceive the  sacrament  there,  or  be  married  there,  yet 
they  are  not  bound  to  do  so ;  nor  were  they  liable  to 
repaur  the  cathedral,  except  in  cases  where  all  other 
funds  failed.    They  have  not,  therefore,  in  a  cathe- 
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dral  any  parochial  rights.  As  to  seats  in  a  cathedral, 
I  can  find  nothing;  in  the  books  of  onr  law  npon  the 
subject.  Bat  Francis,  in  his  work,  ''De  Oathe- 
dralibns,''  cap.  5,  speaking  of  the  nave  of  the  ca- 
thedral, where  alone  the  laity  conld  properly  go, 
says: — *'  In  which  part  of  the  chnrch,  if  there  should 
be  forms  or  benches  for  the  laity,  and  it  be  necessary 
to  regulate  them,  the  regulation  of  them  belongs  to 
the  bishop ;  but  seats  ought  not  to  be  permitted."  It 
would  appear,  then,  to  be  the  law,  that  seats  in  the 
nave  of  a  cathedral  ought  not  to  be  allocated  at  all, 
that  the  nave  should  be  free  for  all  person  of  the  dio- 
cese; at  all  events,  the  Inhabitants  of  the  parish  in 
which  the  cathedral  is  placed  have  no  rights  in  a 
cathedral;  and  if  the  bishop  were  to  allocate  a  pew  in 
a  cathodal  to  any  person  in  the  diocese,  it  is  probable 
that  no  one  would  have  a  right  to  question  it.  This 
possibly  may  be  so  in  a  church  that  is  solely  a  cathe- 
dral ;  but  in  this  church,  which,  in  its  original  conse- 
cration, was  made  a  parochial  as  well  as  a  cathedral 
church,  in' which  the  parishoners  of  Templemore  have 
rights,  I  am  of  opinion  the  distribution  and  allocation 
of  pews  must  be  governed  by  the  law  applicable  to 
parish  churches,  and,  consequently,  that  seats  cannot 
be  allocated  in  this  church  to  persons  who  are  not 
parishoners,  and  that  this  allocation  must  be  amended 
in  that  respect  This  will  affect  the  allocation  of 
three  pews  and  four  half  pews.  The  pew  allotted  to 
Miss  Dogherty  is  uot  affected  by  this  ruling,  and  I 
shall  not  displace  her.  The  other  objections  are  all 
to  the  mode  in  which  the  church  wardens  have  exer- 
cised that  discretion  which  the  law  gives  them.  I  see 
no  reason  to  believe  that  they  have  been  guided  or 
influenced  by  any  improper  or  unworthy  motive,  or 
that  they  have  not  exercised  a  sound  discretion.  I 
shall  not,  therefore,  interfere  with  this  allocation,  ex- 
cept where  1  think  the  church -wardens  have  erred  in 
point  of  law.  I  cannot  believe  that  they  would  allo- 
cate pews  to  parishoners  who  do  not  attend  the  church, 
or,  if  they  did,  that  the  Dean  and  Chapter  would 
sanction  such  allocation.  What,  then,  is  to  be  done 
with  these  pews  that  have  been  improperly  allocated? 
I  have  read  carefully  the  allegation  of  the  opposers. 
1  cannot  find  in  it  any  statement  that  any  of  them, 
except  Mr.  Hempton,  wore  in  the  habit  of  attending 
the  cathedral  before  the  alterations;  that  they  have 
been  prevented  by  this  allocation  of  pews  attending 
the  cathedral,  or  either  of  the  other  churches;  that 
they  reside  nearer  to  the  catherdal  than  the  other 
churches,  and  that  attendance  on  the  other  chnrches 
would  be  inconvenient  to  them  or  their  families.  It 
is  evident  the  cathedral  cannot  accommodate  alL  I 
can  find  nothing  either  in  the  allegation  or  in  the  me- 
morial sent  to  me,  to  enable  me  to  make  a  selection 
from  these  persons  and  allocate  those  pews  to  them ; 
but  I  find  it  stated  in  the  allegation,  that,  by  the  alte^ 
rations  in  the  cathedral,  the  number  of  free  seats  have 
been  greatly  reduced.  I  regret  this  much.  What  I 
shall  do  is,  I  shall  send  this  allocation  back  to  the 
churchwardens,  or  rathsr  to  the  present  churchwar- 
dens, directing  them  to  allocate  these  pews  among  the 
existing  occupiers  of  pews,  in  such  a  way  as  to  increase 
tlic  number  of  free  sittings.  There  is  bntone  observation 
f  irther  Idesire  to  make,  and  It  is  addressed  to  those  who 
shall  be  allotted  pews.    I  wish  them  to  understand  that 


such  allocation  gives  them  no  property  In  the  pew.  All 
the  pews  in  this  church  are  the  property  of  the  bishop. 
All  a  parishoner  acquires  by  an  allocation  of  a  pew 
by  the  churchwardens  is,  a  right  to  sit  in  it— a  mere 
easement;  he  has  no  right  to  exclude  others  from  it, 
if  he  and  his  family  do  not  occupy  the  entire  of  it. 
The  churchwardens  have  a  right  to  fill  the  pews, 
even  those  allocated  to  parishoners.  A  man  has  do 
right  to  keep  a  pew  nnoocupied.    I  will  give  no  costs. 


CRtpoitod  bj  Edmund  T.  Bmrtosr,  Eiq ,  Bvrtotfr.sUUv.l 

[Before  Deast,  B.] 

M*Maho»  v.  M*MAH0if. — AprU  11. 

FicU — Suppression  of  Fads — Discharge  of 
Prisoner. 

Where  important  facts  have  been  suppressed  in  tht 
affidavit  to  ground  a  fiat  for  the  arrest  of  a  defm* 
dant^  he  wUl  be  discharged^  nottoithstandmg  laches 
on  his  part  in  applying  for  his  discharge. 

Dowse,  Q.  C  (C.  PaUes  with  him),  on  behalf  of  the 
defendant,  moved  that  he  be  forthwith  discharged 
from  the  custody  of  the  Sheriff  of  Clare.  The  defen- 
dant had  been  arrested  on  the  23rd  of  Februa^  last, 
under  a  fiat  granted  by  Mr.  Justice  Fitsgerald, 
marked  for  £20.  The  affidavit  then  made  by  the 
plaintiff  stated  that  the  defendant  was  justly  indebted 
to  him  in  the  sum  of  £60,  on  foot  of  five  promissory 
notes  of  £10  each;  but,  on  the  motion  before  Judge 
Fitzgerald,  it  appeared  thai,  as  to  three  of  them,  they 
were  nOt  then  due,  and  he  limited  the  fiat,  accordiogly, 
to  the  amount  of  the  two  which  were  due.  It  was 
now  sworn  by  the  defendant,  and  not  denied,  that,  as 
to  one  of  those  two  notes  making  up  the  £20,  a  Civil 
Bill  process  had  been  brought,  by  the  same  attorney 
as  now  appeared  for  the  pkintiff,  at  the  Qovter 
Sessions  in  Ennis,  in  January,  1862,  and  a  decree, 
execution,  and  seianre  for  a  small  amount  had  been 
bad  thereon;  and  a  renewal  of  that  decree  was  also 
had  in  January,  1863,  none  of  which  facto  were  dis- 
closed to  the  learned  judge  when  he  granted  the  fi&t. 
The  plaintiff  will  object  that  it  is  too  late,  now,  to 
make  the  application,  as  the  defendant  has  been  la 
gaol  since  the  23rd  of  February  last*  But  delay  m 
diking  this  application  b  no  ground  for  refusing  the 
motion,  as  the  objection  of  delay  or  laches  only  applies 
to  cases  of  irregularity,  and  not  to  case*  of  ff^*^  *"P' 
pression,  such  as  this  is:  Bodocannachi  v.  Sod^ 
holm  (3  Ir.  0.  L.  Rep,  631 ;  6  Ir.  Jur.  21);  1  Archb. 
Pr.,  786. 

P.  Keogh,  for  the  plaintiff,  resisted  the  motion  as 
made  too  late,  the  defendant  having  been  arrested  on 
the  20th  of  Februai7  last;  and,  also,  on  the  ground, 
that  the  decree  referred  to  was  out  of  date,  and  thai 
the  plaintiff  was  entitled  to  bring  this  action  for  tw 
balance  not  recovered.  ' 

Deast,  B In  this  case,  I  feel  bound  to  dwcha^ 

the  prisoner  from  custody.     I  do  not  enter  into  w 
question  whether  the  Civil  Bill  decree  is  or  la  not  la 
force;  but  npon  the  plain  grounds  of  pnbhc  po"C7» 
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and  of  palpable  sappression  of  facts  by  the  plaintiff 
and  his  attorney,  when  the  motion  for  the  fiat  was 
msde  to  Judge  Fitzgerald,  I  feel  it  my  daty  to  dis 
charge  the  defendant.  The  affidavit  then  stated  the 
cause  of  action  to  be  a  snm  of  50/L,  as  dae  on  foot  of 
fire  promissory  notes  for  10^  each.  Three  of  them, 
it  then  appeared,  were  not  even  due,  and  the  fiat  was 
limited  to  the  lowest  amoont  for  which  a  fiat  was 
possible — 20L  Now,  it  is  sworn,  and  not  denied, 
that  the  plaintiff  got  a  decree  for  one  of  the  notes 
forming  that  amount,  and  made  a  seizure  on  it,  by 
the  instmmentality  of  the  same  attorney  who  now  ap- 
pears for  him ;  and  that  decree  has  this  year  been  re- 
newed. The  docaments  before  me  conclasively  establish 
that  a  gross  sappression  of  facts  occnred  on  the  motion 
before  Judge  Fitzgerald,  and  I  am  certain,  that  had 
those  facts  been  mentioned  to  him,  he  never  would 
have  granted  the  fiat.  I  am  sure  that  I  wonld  not ; 
as  parties  should  in  such  cases  state,  fully  and  candidly, 
every  fact  which  may  possibly  influence  the  court.  1 
feel  that,  no  matter  how  great  delay  had  occured,  if 
sDch  a  case  of  suppression  occurs  as  in  thb  case,  I 
voold  feel  bound  to  yield  to  the  motion,  even  if  it 
should  cause  the  phiintiff  the  loss  of  the  debt.  I, 
therefore,  order  the  discharge  of  the  defendant,  and 
that  the  plaintiff  do  pay  the  costs  of  the  motion. 

Order  accordingly. 


Circuit  Casta. 

XoTEs  OF  Casks  decided  ufom  the  different  OiBCurrs 
AT  TBE  Spking  Assizes,  1663. 

HOME  CIRCUIT. 
King's  County. 

tScportalby  CoMUnUne  MoUoy.  Etq.,  Barrtoter.«tbw.] 

[Coram  Lefrot,  C.J.] 

In  re  Kinsella. 

Prtsentmeni— Building  tuaU-^Stai.  6^7  Wm.  4,  c. 
116,5.66. 

Grand  Jury  presentment  to  huUd  a  wall  to  fence  a 
road^  and  enclose  a  fair-green^  not  authorised  hy 
theG^I  Wm.'i.c.  116,  «.  66. 

At  the  presentment  sessions  for  the  barony  of  Upper 
I'billipstown,  a  majority  of  the  cess  payers  approved 
of  an  application  for  a  presentment  to  the  following 
effect: — ^No.  21.  To  build  a  wall  74  perches  long  and 
3^  feet  high,  to  fence  the  road  and  enclose  the  fair- 
green  of  Cioneygowan,  on  road  from  Tullamore  to 
Portarliogton,  one  shilling— 6  &  7  Wm.  4,  c  1 16,  s. 
66.  No  notice  of  intention  to  traverse  this  present- 
ment had  been  given,  and  the  grand  jury  made  the  pre- 
sentmeDt.  At  the  next  assizes,  when  the  presentments 
were  being  fiated, 

MoUoy,  on  behalf  of  Mr.  Michael  Kinsella,  a  cess- 
payer,  objected  to  his  Lordship  fiating  this  present- 
ment, on  the  grounds  that  it  was  Illegal,  not  autho- 
rised by  any  of  the  Grand  Jury  Acts,  and  one  which 
the  grftnd  jojy  had  Dot  the  power  to  make.    The 


fair- green,  which  it  is  proposed  to  enclose,  is  a  very 
large  piece  of  ground  in  the  neighbourhood  of  the 
village  of  Cioneygowan,  on  which  the  inhabitants  of 
that  village,  and  amongst  them  the  tenants  of  Mr. 
Kinsella,  had  a  right  to  put  their  cows,  sheep,  and 
other  animals,  to  graae  and  pasture.  They  had  also 
rights  of  way  across  this  fair-green.  They  enjoyed 
those  several  rights  without  the  slightest  Interruption 
from  time  immemorial  It  was  now  attempted,  un- 
der colour  of  a  presentment,  to  exclude  them  from  the 
fair-green,  and  deprive  them  of  the  rights  which  they 
had  enjoyed  so  long.  There  was  also  a  patent  for 
holding  a  fair  on  this  piece  of  ground.  Thb  present- 
ment, according  to  the  application,  is  sought  for  under 
the  66th  section,  6  &  7  Wm.  4,  c.  1 16.  Now,  that 
section  does  not  authorise  the  grand  jury  to  present 
for  the  enclosing  of  a  fair-green,  or  of  any  ground. 
There  is  no  section  in  any  of  the  Giand  Jury  Acts 
authorising  a  presentment  for  such  purpose.  The 
66th  section  empowers  the  grand  jury  to  present  for 
the  erection  of  fences  for  the  protection  of  passengers, 
where  there  are  dangerous  precipices  or  holes  on  the 
sides  of  any  public  road.  There  are  no  holes  of  any 
kind,  or  any  precipices  on  the  side  of  this  road.  The 
fencing  of  the  road  was  only  a  pretext ;  the  real  ob- 
ject of  the  presentment  was  to  enclose  the  fair-green, 
convert  it  into  private  property,  and  thus  deprive  the 
villagers  of  their  rights.  The  powers  of  the  grand 
jury  could  not  be  perverted  to  such  a  purpose,  and 
the  presentment  should  not  be  sanctioned. 

Mr,  Mitchell,  solicitor,  supported  the  presentment. 
It  was  approved  of  by  the  presentment  sessions.  No 
notice  of  traverse  was  served.  Mr.  Molloy  appeared 
before  the  grand  jury  to  oppose  it,  and  the  grand  jury 
approved  of  this  presentment,  and  passed  it.  Under 
these  circumstances,  the  course  adopted  by  Mr.  Kin- 
sella was  unusual,  especially  as  he  did  not  think  pro- 
per to  transverse  the  presentment.  [^Lefroy^  C.J,>-~^ 
What  will  be  the  effect  of  building  this  wall ;  will  it 
exclude  those  people  from  the  fair-green?]  It  cer- 
tainly will;  they  have  no  right  to  the  fair- green — it 
belongs  to  the  Dean  of  Kildare.  He  purchased  an 
adjoining  property  23  years  ago,  and  was  given  pos- 
session of  this  fair  green  discharged  of  all  rights  of 
common.  The  66th  section  authorises  this  present- 
ment; but  if  not,  he  would  rely  on  the  50th  section, 
which  authorises  the  grand  jury  to  present  for  fencing 
roads,  or  otherwise  improving  them. 

Molloy  replied. — The  reason  Mr.  Kinsella  has  not 
traversed  the  presentment  is,  that  he  was  not  aware 
till  it  was  too  late  that  he  should  have  served  the 
notice  of  traverse  within  two  days  after  the  present- 
ment sessions.  It  is  true  that  they  refused  to 
hear  any  evidence  that  the  road  did  not  rf quire  any 
fencing,  and  that  the  villagers  and  Mr.  Kinsella*s  te- 
nants enjoyed  rights  over  this  fair- green,  of  which 
they  would  be  deprived  if  the  green  were  enclosed. 
It  is  too  late  now  for  the  Dean  of  Kildare  to  try  to 
deprive  them  of  these  rights  after  he  himself,  accord- 
ing to  his  own  account,  has  acquiesced  in  their  enjoy- 
ment for  23  years.  The  60th  section  does  not  autho- 
rise this  presentment  ;  it  does  not  authorise  the  enclosure 
of  any  ground.  If  it  did,  this  presentment  cannot  bo  sup- 
ported, for  the  application  does  not  rely  on  the  60th 
secUoD.    In  re  Forth  (2  C.  &  D.  C.C.  469),  and  In 
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re  Newton  (Ir.  Cir.  Rep.,  554),  are  decisive  on  this 
poiut.  The  presentmeot  is  iUegftl  on  the  face  of  it, 
and  shoald  not  be  sanctioned. 

The  Lord  Chief  Justice  refosed  to  fiat  the  present- 
ment, and  it  was  accordingly  nilled. 


LEINSTER  CIRCUIT. 
County  Wexford. 

tEx  ielitioR«.3 

[Corah  Hughes,  B.] 

In  the  hatter  of  the  Qorey  Pbesentmekt. 

Number  of  grand  jurors  necessary  to  concur  in  pre, 
seniment—StaL  6^7  Wm.  4,  c.  1 16,  as.  33  ir  37. 

Qnnre,  for  the  affirmation  of  a  presentment  by  the 
grand  jury,  must  the  majority  consist  of  twelve  at 
least  f 

E,  Johnstone^  on  behalf  of  the  applicants  for  a  pre- 
sentment for  a  new  road,  asked  his  Lordship  to  tell 
the  grand  jniy  that  it  was  not  necessary  that  the  ma- 
jority in  favour  of  the  presentment  should  consist  of 
twelve  grand  jurors.  Twenty-one  grand  jurors  only 
bad  attended,  and  eleven  approved  of  the  presentment, 
while  ten  disapproved  of  it 

ITfs  IiOUDSHip  referi-ed  it  back  to  the  grand  jury  to 
fe  consider  their  decision,  adding  that,  in  case  they 
were  not  able  to  come  to  any  other  conclusion  than 
their  pravJous  one,  he  would  then  tell  them  his  opinion. 

The  grand  jury  re- considered  the  presentment,  and 
finally  it  was  affirmed  by  a  majority  consisting  of 
twelve. 

County  Waterford. 

[Coram  O'Briek,  J] 

In  the  matter  of  the  Presentment  to  Mr. 
James  Shea. 
Compensation  for  Malicious  Injury  committed  near 
boundary  of  County — Certificate — St.  6^7  Wm. 
4,  &  116,  «.  140. 
Form  of  certificate  to  be  made  by  the  judge  of  assize 
when   compensation    has  been  presented  for  ma- 
licious injury^  committed  near  the  boundary  of  a 
county. 
The  following  is  the  form  of  certificate  given  by  the 
judge  of  assize  in  this  case,  which  was  one  of  com- 
pensation for  malicious  injury,  committed  within  one 
mile  of  the  boundary  of  the  counties  of  Waterford  and 
of  Tipperary. 


In  the  Matter 

of  the 

Presentment  to 

Mr.  James  J.  Shea. 


County  of  Waterford. 

6th  and  7th  William  IV.,  c 
116,  sec  140. 

Whereas,  at  thb  present  assizes  for  the  County  of 
Waterford,  the  Grand  Jury  of  said  county  presented 
the  sum  of  one  hundred  and  twenty  pounds,  to  Mr. 
James  J.  Shea,  as  compensation  to  him  for  the  loss 
of  one  rick  of  hay,  which  was  maliciously  set  fire  to 
and  burned  on  the  night  of  Tuesday,  the  thiitieth  of 


September  last,  on  the  knds  of  Kilmacomma,  Parisli 
of  Inishloneghty,  Barony  of  Glanaheiry,  and  Coont; 
Waterford;  and  said  Grand  Jury  directed  that  said 
snm  of  one  hundred  and  twenty  pounds  shonld  be 
levied  ofiT  said  County  of  Waterford  at  large:  And 
whereas  said  burning  and  malicious  injury  waa  com- 
mitted within  one  mile  from  the  Barony  of  Ifia  and 
Offa  east,  in  the  Coanty  of  Tipperary,  and  fi*om  tbe 
boundary  between  the  said  County  of  Tipperaiy  and 
Waterford,  Now  I  hereby  certify  that,  in  pursuance  of 
the  power  and  authority  to  me  in  that  behalf  given, 
by  the  provisions  of  the  statute  of  the  sixth  and 
seventh  years  of  the  reign  of  his  late  Majesty  King 
William  IV.,  cap.  1 16,  sec.  140,  I  have,  at  this  pre- 
sent assizes,  apportioned  said  sum  of  one  hundred  and 
twenty  pounds  between  said  County  of  Tipperaiy  and 
said  County  of  Waterford;  and  I  have  directed  that 
same  should  be  apportioned  in  the  following  manner, 
viz. : — that  the  sum  of  eighty  pounds,  parcel  of  the 
said  sum  of  one  hundred  and  twenty  pounds,  shall  be 
paid  by  the  said  County  of  Tipperary,  and  that  the 
sum  of  forty  pounds,  residue  of  said  sum  of  one  ban- 
dred  and  twenty  pounds,  shall  be  paid  by  tbe  said 
County  of  Waterford. 

Given  at  Waterford,  this  4th  day  of  March,  in  the 
year  of  our  Lord,  one  thousand  eight  hundred  and 
sixty-three. 

James  O'Brieh, 

Judge  of  Asnze. 


COUMTY    WATKRFORa 

[Coram  Huohes,  B.J 

tRcpoited  by  Owrfe  Prk»,  Biq.,  Btfriftar.at.tav.] 

Landt,  appellant;  Holdek,  respondent.— i/or.  2. 
Cwilbill'-Tnterpleader—Appeal^U  4r  15  Vict.,c> 

67,  sec  150. 
No  appeal  lies  from  the  decision  of  the  Chairman  upon 

an  interpleader  process^  under  the  CivU  BUI  Ad 

14  ^  15  Viot.,  c  57  s.  150. 
This  was  an  appeal  from  the  decision  of  J.  ELKichards, 
Ksq.,  Chairman  of  Quarter  Sessions  for  the  Conntj  of 
Waterford,  on  an  interpleader  process  uuder  the  Civil 
Bill  Act,  sec.  150,  in  which  the  now  appellant  was 
plaintiff,  and  the  now  respondent  was  defendant. 
The  Chairman  had  dismissed  the  case. 

Tandy  for  the  respondent— »No  appeal  lies  in  this 
case.  The  statute  (sec.  150)  is  express  that  the 
money  is  to  be  banded  over  withia  ten  days  after  the 
sessions.  The  words  are,  **  if  the  said  claim  of  pro- 
perty shall  not  be  subsUntiated  to  the  satisfaction  of 
the  assistant-barrister,  then  the  said  sheriff  shall*  and 
he  is  hereby  required,  upon  the  preduetion  to  him  of 
a  dismiss,  in  such  case,  or  In  case  of  the  ooD-prodoc- 
tion  of  a  decree  for  the  plaintiff  therein,  Within  ten 
days  from  the  termination  of  the  sessions  at  wbicn 
such  civil  bill  ought  to  hare  been  brooght,  withoat 
further  order,  j^ay  over  the  monies  so  deposited  to  the 
defendant,  in  such  last- mentioned  civil  biU."  It  baa 
been  decided  in  England  that  no  appeal  lies  in  such 
cases.— ^wu^icl:  v.  Boffey  (3  C.  a  Cas.,  3;  9  E»<*5 
315);  Fraser  v.  FoUergiU  (14  C.  R,  298);  cited 
Copinger's  County  Courts,  p.  194). 

E.  T.  Power,  attorney  lor  the  appellant— l'^* 
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127Ui  seedoD  of  the  statute  gives  a  right  of  appeal  to 
**  any  person  who  shall  think  himself  aggrieved  by 
snj  decree  or  dismiss  made  or  pronounced  by  any 
saaisteni-lMUTister.''  These  words  are  sufficiently 
comprehensive  to  indode  snch  cases  as  the  present. 

HuoHB,  B. — ^The  section  of  the  statute  referred  to 
(sec  150)  seems  to  exclude  an  appeal  The  language 
IS  expreas  that  the  sheriff  is  to  pay  over  the  money 
witlun  ten  days  from  the  termination  of  the  sessions. 
The  esses  dted  show  that  the  pomt  has  been  decided 
in  England.  Section  1 27  appears  to  me  not  to  ap* 
ply  to  the  joris^ction  established  by  the  section  we 
an  now  considering,  but  to  apply  only  to  the  Jurisdic- 
tion given  by  the  antecedent  sections.  As  no  appeal 
lies,  I  have  no  jurisdiction  to  give  costs. 


CkjUMTY  TiPPXRABT— ^SOUTH  RuXDia. 

[Ck)RAM  HuaHESy  B.] 
In  th£  matter  of  a  Pbes£Rtment  FOB  THE  Salabt 

OF  THE  SUBVBTOB  OF  THE  CoUOTT  TiPFEBABT — SoUTH 
RiDtNO. 

County  Surveyor's  Salary— St.  6  4r  1  Wm.  IF., 
cap.  116,  sec  A^SU  24  ^  26  Vic^  c  63,  sees. 
4,5,^6. 

Whert  the  Grand  Jury  has,  under  st.  24  ^  25  Ftct, 
cop.  63t  sec.  4,  passed  a  resolution  increasing  the 
sdary  of  the  county  surveyor^  and  the  presentment 
sessions  have  approved  of  the  resolution^  with  modi- 
fication, and  fixed  a  lower  salary  than  that  given 
by  iht  resolution,  the  Grand  Jury  can  only  present 
due  sum  approved  of  by  the  presentment  sessions, 
and  not  Uiat  given  by  the  resolution. 

ffempkSl,  Q.  C,  applied  to  his  Lordship  on  behalf 
of  the  county  surveyor,  to  direct  the  grand  jury  to 
present  300^1,  as  half  of  the  county  surveyor's  salary, 
at  the  rate  of  600iL  per  annum.  The  grand  jury  had 
passed  a  resolution  at  the  summer  assizes,  i  862,  pur- 
soant  to  the  24  &  25  Vic,  cap.  63,  sec  4,  that  the 
county  surveyor's  salary  should  be  altered  to  600^ 
from  dOO^  When  that  resolution  came  before  the 
ensQing  presentment  sessions,  the  salary  was  cut  down 
to  500l  per  annum. 

Hughes,  B.,  sUted  that  he  was  of  opinion  that  the 
grand  jury  could  present  only  the  half  of  the  salary  so 
fixed  by  the  presentment  sessions.  The  connty  sur- 
veyor conld  take  that  amount,  and  bring  the  resolu- 
tion of  the  grand  jury  again  before  the  presentment 
sesnons;  or  he  could  rest  content  with  the  salary  so 
iocreased;  or  he  could  fall  back  upon  his  original 
salary  of  800^ 

NORTH  EAST  CIRCUIT. 
Deogheoa. 

[CoBAH,  Ball,  J. 
Ik  the  matteb  of  the  Town  Clerk  of  the  county  of 

THE  town  of  DbOGHEDA. 

13  if  14  VicL,  c.  69,  s.  72^Expenses  oj  registration 
ofparliamentary  voters — Town  derk — Presentment 


for-^Cerdficate  of  chairman  of  the  county — Pre- 
sentment  sessions^Grcmd  jury. 

Where  the  chairman  of  the  county  certified  for  a  sum 
oj  \6Lforthe  expense  of  the  town  clerk  of  the  county 
of  the  town  ofD.,  under  13^14  Vict.,  c  69»  s.  Si^ 
which  sum  the  presentment  session  reduced  to  lOL 
On  application  to  the  judge  to  direct  the  grand  jury 
to  present  for  the  amount  certified  by  the  chatrman, 
it  was  held  that  the  grand  jury  could  not  present 
a  larger  sum  than  that  presented  at  presentment 
sessions. 

(%nion  applied  to  the  court  to  direct  the  grand  jury  of 
the  county  of  the  town  of  Drogheda  to  present  a  sum 
of  15Z.  sterling,  being  the  proportion  of  the  expenses 
of  the  town  clerk  of  the  borough  of  Drogheda  in  car- 
rying into  effect  the  provisions  of  the  13th  and  14th 
Vict,  c  69,  s.  72,  being  an  Act  which  regulated  the 
qualification  and  repstration  of  parliamentary  voters  in 
Ireland.  The  accounts  of  the  expenses  of  the  town  clerk 
were,  in  accordance  with  the  Bsid  72nd  sec  of  the  Act, 
laid  before  David  Pigot,  Esq.,  Chairman  of  the  County 
of  Louth,  at  the  revision  sessions,  and  the  smd  Chauman 
gave  to  the  town  derk  a  certificate  that  he  would  allow 
him  the  said  sum  of  16L  for  his  trouble  in  carrying  the 
provisions  of  said  Act  into  effect  Subsequently  to 
sud  certificate  being  given,  the  presentment  sessions 
reduced  the  sum  certified  for  by  the  sum  of  6L  The 
question  for  the  consideration  of  the  Court  was,  whether 
the  presentment  sessions  had  power  to  reduce  or  alter 
the  sum  certified  for  by  the  Chairman  of  the  county,  or 
if  so,  whether  the  grand  jury  was  bound  by  the  deci- 
sion of  the  presentment  sessions.  The  72nd  section  of  1 3 
&  14  Vict.,  c.  69,  is  as  follows— '*  And  be  it  enacted, 
that  an  account  of  all  expenses  incurred  by  the  town 
clerk  of  or  acting  in  any  city,  town,  or  borough,  in 
carrying  into  efi^t  the  provisions  of  this  Act,  shall  be 
laid  before  the  assistant-barrister  at  the  court  at  which 
the  list  of  voters  for  such  city,  town,  or  borough,  shall 
be  revised ;  and  the  said  barrister  shall  sign  and  give  to 
snch  town  derk  a  certificate  of  the  snm  which  he  shall 
allow  to  be  due  to  him  in  respect  of  sueh  expense,  and 
also  of  such  snm  as  he  shall  deem  it  reasonable  to  al- 
low to  him  for  his  trouble  in  carrying  into  effect  the 
provisions  of  this  Act;  and  thereupon  it  shall  be  law- 
ful for  the  grand  jury  of  snch  connty,  county  of  a 
dty,  or  connty  of  a  town,  at  the  next  assizes,  to  pre- 
sent to  be  nused  off  snch  connty,  connty  of  a  city,  or 
connty  of  a  town,  the  total  snm  in  snch  certificate 
mentioned,  or  so  much  thereof  as  snch  presentment 
sessions  or  grand  jury  shall  allow  to  be  paid  to  the 
said  town  clerk."  It  is  submitted  that  the  policy  of 
the  section  was  to  cast  on  the  Chairman  of  the  county 
the  taxation  of  the  expenses,  and  that  it  was  never  in- 
tended that  the  presentment  sessions  should  be  a  Court 
of  Appeal  from  the  chairman's  dedsion,  and  that  the 
Court  ought  to  direct  the  grand  jury  to  present  for 
the  sum  presented  for  by  the  chairman. 

Ball,  J.,  held  that  there  was  nothing  in  the  section 
to  restrain  the  presentment  sessions  vaiying  the 
amount  the  Chairman  certified  for,  and  that  the  grand 
jury  could  not  present  for  a  larger  sum  than  that  pre- 
sented for  at  the  presentment  sessions. 
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CONNAUGHT  CIRCUIT. 

Mato. 

[CosAM  Crbhtun,  J.] 

In  the  MATTDt  or  A  Mail-Coach  Road  tbbouob  t»k 

BaRONT  of  C08TELLO. 
Reported  bj  OHver  J.  Bwkc,  £§9.,  lUrrifter.ftt.LiW. 

Pr^aeninunt  for  fnaU'Coadi  road—Mdil^ooa^  dis- 
conimiud-^  4r  7  Wm.  4,  cap.  1 16,  «ec.  52.* 

Tf  hen  the  grand  jury  have  premUed  far  the  repair  of 
a  mail'Coach  road  for  a  period  of  years,  under  the 
provisionsof  6*7  WOl.  4,  c.  J16,  e.  52,  aU 
turns  payable  to  the  contractor  must  be  levied  haif 
off  the  barony,  and  half  off  the  county  at  large, 
though  before  the  expiration  of  the  contract  the  road 
has  ceased  to  be  a  tnaU-coach  road. 

Tflis  was  an  application  to  the  Court  on  behalf  of  the 
cess-pajera  of  the  barony  of  CosteUo,  in  the  County 
of  Mayo,  to  direct  the  grand  Jary  of  the  county  to 
present  that  one- half  of  a  sum  of  money  payable  to  a 
road  contractor,  for  the  repairs  of  a  road  through  the 
said  barony,  should  be  levied  off  the  county  at  large, 
and  one-half  off  the  barony.  In  the  year  1861,  a 
contract  for  three  years  had  been  made  for  the  repairs 
of  the  road  in  question  (which  was  then  a  mail-coach 
road),  under  the  provisions  of  6  Wm.  4,  c  116,  s. 
52^  and  in  pursuance  of  the  provisions  at  the  end  of 
the  section,  the  payments  made  to  the  contractor  from 
time  to  time  had  been  levied  in  moieties,  half  off  the 
county  at  large,  and  half  off  the  barony  of  Oostelloe. 
Since  the  last  levy,  the  mail-eoaoh  had  been  disconti- 
nued in  consequence  of  the  opening  of  the  railway  to 
Castlebar,  and  the  grand  jury  considered  that  the  sums 
to  be  presented  should  be  levied  wholly  off  the  barony. 
James  H.  Afonahan  for  the  cess^paycM  of  the  bar 
rony  of  Costelloe,  argued  in  support  of  the  applica- 
tion.— The  application  to  the  presentment  sessions  (6 
&  7  Wm.  4,  c.  116.  s.  16)  must  state  whether  the 
money  is  to  be  levied  off  the  county,  or  off  the  barony, 
or  other  denomination,  and  in  the  present  case,  in 
point  of  fact,  the  application  at  the  presentment  ses- 
sions did  state  that  the  money  was  to  be  levied  half 
off  the  county,  and  half  off  the  barony;  and  the  grand 
jury,  when  they  present  that  the  contract  be  adopted, 
must  present  how  the  money  is  to  be  levied,  and  hav* 

*  Sec.  52— And  be  it  enacted  that  it  shall  and  may  be 
lawfhl  for  the  grand  jury  of  any  county  to  present  any  public 
road  within  such  county,  or  any  part  of  such  public  road,  or 
any  foot-path  upon  the  nde  of  such  road,  to  be  grayelled  or 
repaired  with  broken  stone,  or  the  battlements  of  any  bridge 
upon  such  road  to  be  kept  in  sufficient  order  and  ropair,  by 
contract  for  any  space  of  time  not  exceeding  seven  years,  and 
also,  from  time  to  time,  to  present  such  sum  or  sums  of  mo- 
ney as  shall  bo  necessary  for  the  execution  of  any  of  the 
abore-roentioned  works,  and  the  payment  of  the  person  or 
persons  with  whom  such  contract  for  the  execution  of  the 
same  shall  haye  been  made,  to  be  levied  or  raised  off  any  ba- 
rony, county  of  a  city,  or  county  of  a  town,  in  which  such 
road  may  be  locallv  situate,  and  when  it  passes  through  more 
than  one  barony,  then  proportionately  on  each  barony:  pro- 
vided always,  that  in  the  case  of  any  road  upon  which  his 
Majesty's  mails  are  or  shall  be  carried  in  mail-carriages,  one 
half  of  the  expenses  of  such  repairs  shall  be  levied  off  the 
county,  and  the  other  half  off  any  barony  or  baronies  in  which 
such  road,  or  say  part  thereof,  may  be  locally  situate. 


ing  once  done  so,  they  have  no  power  to  alter  the 
ori^ual  presentment,  6  &  7  Wm.  4,  c  1 16,  sees,  20 
and  133.  The  veenlt  of  holding  that  the  money  ia 
now  chargeable  wholly  on  the  barony,  la  to  impoae 
upon  the  cesa  payers  the  burthen  of  a  preaeBtmeot 
diflforent  from  that  which  was  before  sessions. 

JRobineoH^  Q.C.^  for  the  grand  jury,  controt  argaed 
that  the  road,  having  eeased  to  be  a  mail-coach  road, 
the  proviso  at  the  end  of  section  52  had  ceaaed  to  l>e 
applicable.    He  also  referred  to  7  Wm.  4,  c  2. 

His  Loedbhip  held  that  the  grand  jury  was  bound 
to  present  that  the  sum  of  money  in  question  should 
be  levied  in  moieties,  half  off  the  county  at  large,  and 
half  off  the  barony  of  Costelloe;  that,  having  regard 
to  the  sections  of  the  statute  referred  to,  the  proviso 
.at  the  end  of  section  62  must  be  held  to  apply  to  all 
roads  which  are  used  by  mail-coaches  at  the  time  of 
the  making  of  the  contract 


LEITRTli. 

[Before  Chbtstiak,  J.] 

Ex  PAETE  THE  CeSS   CoLLECTOBS  OF   THE    BaRQKT    OF 

MOHILL. 

Reported  bj  Onver  J.  Bttrke^  Eiq.,  BttriiteriJit  Lmt. 

Repreaentment  of  arrears — Arrears  paid  by  collectors 
out  of  their  own  monies — 6  ir  7  Wm,  4,  c,  116,  #. 
145_19  ^  20  VicL,  c.  68.  s.  6. 
When  the  arrears  could  not  be  levied  dffihe  Barony 
of  M,  m  due  time,  the  collectors  had,  out  of  their 
own  monies,  lodged  same  to  the  credit  of  the  trea- 
surer  of  Hie  county,  it  was  Held,  that  the  Orand 
Jury  were  bound  to  represent  the  arrears  in  order 
to  reimburse  the  collectors. 
In  this  case  there  were  certmn  arrears  of  county  cess, 
which  could  not  be  levied  in  due  time  off  the  barony 
of  Mohiil,  and  which  the  collectors  had,  out  of  their 
own  monies,  lodged  to  the  credit  of  the  treasurer  of 
the  county.    The  grand  jury  having  doubted  whether 
they  could  represent  for  the  sums  so  paid  in  as  ar- 
rears, in  order  to  reimburse  the  collectors, 

J.  ff.  Monahan,  on  behalf  of  the  cess  collectors  of 
the  barony  of  Mohiil,  applied  to  the  Court  to  direct 
the  grand  jury  to  make  the  represcntment,  and  re- 
ferred to6&7  Wm.  4,  c  116,  s.  145;  19  <&  20 
Vict,  c.  63,  s.  6.  He  also  referred  to  /n  re  Oamble 
(3  Crawford  &  Dix.,  35),  where  the  grand  jury  were 
directed  to  represent  monies  remaming  uncollected,  al- 
though the  collector  had,  out  of  his  own  monies, 
paid  over  the  amount  to  the  county  treasurer. 

His  Lordship  directed  the  grand  jury  to  represent 
the  sums  so  pud  by  the  collectors  as  arrears. 


Notes  of  Gases  decided  at][the  Easter 
Sessions,  1863. 

COUNTY  ANTRIM. 

[Before  J.  fl.  Otway,  Esq.,  Q.O.,  Chairman.] 

Balltmena. 

[Reported  bjr  J.  H.  Wrizoo,  Eiq..  ButUta.A.JjKW.2 

O'Hara  v.  M«EENBRiD0E.«-.5tA  April,  186 J. 

Administration  wUh  will  annexed — Evidence. 

Administration  with  will  annexed  granted  under  the 
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drcttmstances  stated  in  Me  case  to  the  next  of  kin 
o/tkeiedairix. 

This  was  an  application  made  to  the  churman,  nndcr 
20  &'21  Vict.  c.  79  (Probate  Act),  to  grant  adminis- 
tntton,  with  will  annexed,  of  the  effects  of  Marjr 
O^Uara  to  Charles  O'Hara,  the  principal  legatee  no- 
minated in  the  will  propounded.  The  chairman  heard 
Che  case  without  the  assistauce  of  a  jury,  and  sets 
oot  at  length  the  facts,  which  were  somewhat  pecu- 
liar, in  his  judgment. 

Ths  Ghairxan. — ^The  contention  in  this  case,  the 
fifst  of  the  kind  I  have  bad,  has  been  narrowed  to 
this, — WM9  the  will  propounded  duly  attested.    As  to 
the  competency  of  the  testatrix,  thoi«  has  been  really 
DO  cotttiOYersy.     Rea,  the  man  who  prepared  the 
will  from  the  instruction  of  the  dying  woman,  says, 
that  having  written  it  he  read  it  to  her,  aud  that  she 
said  it  was  just  the  thing  she  wanted;  that  he  called 
the  prindpal  legatee,  Charles  O'Hara,  who  brought  up 
another  man,  J.  Magee;  that  the  will  was  then,  all 
but  a  small  part  at  the  end,  covered  with  a  bit  of 
paper,  which  was  stated,  not  as  an  answer  to  any 
qaestion;  that  he  called  the  attention  of  all  to  the  at* 
testation  clause;  that  he  put  the  pen  into  the  hand  of 
the  testatrix;   that  she  touched  it,  aud  made  her 
mark;  that  Magee  was  present;  tliat  he  then  laid  it 
on  the  table  and  wrote  0' Harass  name;  that  he  uext 
gave  the  pen  to  John  Magee,  who  wrote  his  name, 
and  that  he  (Rea)  wrote  his;    that  O'Hara  never 
toached  the  pen,  or  did  anything;  and  that  he  put 
dovm  O^Hara's  name,  expecting  that  he  (Rea)  might 
ba  going  away  in  a  short  time.    So  far  as  Rea^s  tes- 
timony goei  there  is  evidence  of  sufficient  attestation. 
Aad  this  may  be  a  proper  place  to  observe  that  Rea^ 
appeara  to  be  a  perfectly  disinterested  witness.    He 
is  not  related  to  any  of  the  parties  or  connected  with 
them;  and  if  he  has  committed  perjury  the  only  as- 
snmption  can  be  a  bribe  or  the  hope  of  a  bribe  from 
O'flara,  and  to  suppose  that  concert  between  them 
most  be  assumed.    However,  considerable  doubt  has 
been  thrown  on  Rea^s  testimony  by  the  production  of. 
Magee.     He  admits  that  he  was  called  as  a  witness: 
that  he  saw  the  testatrix  sign  a  will,  the  bottom  of 
which  was  covered  with  a  paper,  a  statement  which 
he  volunteered;  that  he  signed;  that  he  did  not  sign 
on  the  same  sheet  to  which  testatrix  attached  her 
mark  (thereby  corroborating  to  some  extent  the  do- 
cument produced  as  a  will);  that  he  signed  after 
Ghariea  0'Hara*8  name  was  on  it;  and  that  O'Hara, 
was  present  at  the  time;  and  that  he  signed,  as  he 
heGeves,  but  is  not  positive,  after  Rea;  in  short,  he 
stated  that  he  signed  a  will  under  all  surrounding  cir- 
eomstanoes  the  same  as  deposed  to  by  Rea,  except  in 
the  fiut  of  Bea  having  signed  before  him,  as  to  which 
he  is  not  positive.    Bnt  then  looking  at  the  particular 
document  propounded  as  a  will  (and  on  which  Rea's 
name  appears  after  Magee^s),  he  swore  that  he  did 
not  believe  the  signature  to  be  his;  that  all  the  letters 
were  unlike  his  writing;  but  he  would  not  swear  that 
the  signature  was  not  his.  I  made  him  write  his  name, 
aad  I  must  say  that  the  formation  of  the  letters  was 
▼eiy  dissimilar  indeed  from  those  which  formed  what 
pupoited  to  be  his  i^ature  to  the  will    O'Hara  is 


illiterate,  and  can  neither  read  nor  write.  He  there- 
fore cannot  speak  as  to  a  particular  document  he  caft- 
not  understand ;  bnt  as  to  all  the  surrounding  circum- 
stances he  corroborates  Rea,  except  as  to  part  of  the 
will  having  been  covered  with  paper,  and  as  to  the 
signature  of  Rea  being  after  that  of  Magee.  He 
thought  Rea  signed  first.  I  note  this  discrepancy  in 
O'Hara's  testimony  to  show  absence  of  concert  be- 
tween him  and  Rea,  which  I  think  most  important. 
Bnt  the  question  is,— did  Magee  sign  the  document 
propounded?  if  so  it  should  be  admitted  to  proo£ 
That  he  signed  as  a  witness  a  will  signed  by  the  tes- 
tatrix in  the  presence  of  himself,  Rea,  and  O'Hara, 
signed  by  Rea,  and  having  O^Hara's  name  upon  it  is, 
I  think,  inconj^estible;  bnt  is  the  alleged  will,  the  one 
he  signed,  Rea,  if  bribed  or  acting  from  any  vile  mo- 
tive, might  have  suppressed  the  will  so  signed  and 
forged  Magee*s  name  to  another,  that  other  being,  the 
document  produced.  If  it  rested  on  the  comparison 
of  handwriting  and  the  swearing  of  Magee  that  he 
did  not  believe  the  signature  shown  to  him  to  be  his, 
I  should  be  disposed  to  think  that  such  signature  was 
not  genuine.  But  Magee  would  not  swear  that  it  was 
not  his;  and  I  know,  and  any  man  knows,  that  his 
signature  at  one  time  is  very  unlike  his  signature  at 
another;  unlike  the  formation  of  the  principal  letters, 
even  so  unlike  as  to  make  him  believe  it  was  not  his 
own  writing.  Opposed  to  the  belief  (at  first  some 
what  hesitatingly  expressed)  of  Magee,  and  the  dissi- 
milarity of  the  handwriting  as  appearing  here  in 
Court  and  in  the  will,  is  the  sworn  testimony  of  Rea. 
This  opposition  naturally  caused  a  painful  difficulty. 
I  had  to  look  if  in  any  portion  of  the  evidence  I 
could  see  anything  that  would  tend  to  turn  the  scale. 
Now,  it  occurs  to  me  there  is  in  the  case  one  of  those 
coincidences  which  when  undesigned  are  the  best  test 
of  truth.  Rea  covered  the  bottom  of  the  will,  signed, 
as  be  alleged  with  paper.  Magee  said  voluntarily 
that  the  bottom  of  the  will  he  signed,  and  which  was 
signed  by  the  testatrix,  was  covered  with  paper. 
Upon  what  natural  or  plausible  hypothesb  can  this 
coincidence  be  explained,  except  upon  a  most  cunning 
concert  between  Magee  and  Rea,  which  evidently  does 
not  exist  Upon  this  apparently  trifling  bnt  to  my 
mind  almost  conclusive  coincidence  of  testimony  be- 
tween Rea  and  Magee,  and  vpon  the  inference  of  a 
want  of  concert  between  Rea  and  O'Hara,  to  which  I 
have  referred,  I  think  the  will  propounded  was  at* 
tested  by  two  witnesses,  and  by  two  witnesses  only, 
Magee  and  Rea;  that  it  should  be  admitted  in  a  cer^ 
tain  sense  to  probate;  that  is,  it  should  be  annexed 
to  letters  testamentary,  and  that  such  letters  should 
be  granted  to  Mrs.  M'Cambridge  as  next  of  kin  of 
he  testatrix. 

O'Eorke  applied  on  behalf  of  the  next  of  kin  to 
have  the  costs  of  contesting  the  will  allowetl  out  of 
the  estate.  He  submitted  that  the  facts  of  the  case 
were  so  singular  that  it  was  the  duty  and  right  of  the 
next  of  kin  to  have  them  fully  investigated. 

Carewih^  on  behalf  of  Charles  O'Hara,  the  princi- 
pal legatee,  requested  the  Chairman  to  declare,  as  part 
of  his  judgment,  that  O'Hara  was  not  an  attesting 
witness,  inasmuch  as  tie  had  not  actually  touched  the 
pen  while  his' mack  wis  beiog  vade. 
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The  Ghurman  granted  costs  to  the  next  of  kio.  As 
for  Mr.  Carewth's  application,  he  ooald  only  re- 
fer him  to  his  jadgment* 

Attornej  for  the  legatee— Oarewth. 
Attorn^  for  the  next  of  kb— aBorke. 


MH}<mD  V.  BocsK.— JpnZ  5. 

^feetmeni^  Yearly  Unaney — Execution — Aaeignmeni 
by  eheriff. 

Where  a  yearly  tenancy  ie  eM  under  an  execution, 
no  legal  eHate  paeeee  until  an  aseignment  by  the 
eheriff,     . 

This  was  an  ejectment  brought  against  the  defendant, 
who  is  a  yearly  tenant  on  the  estate  of  Mr.  Yoong, 
by  the  plaintiff,  who  bought  his  interest  as  sach  te- 
nant at  an  auction  held  in  pursuance  of  a  dvil  bill  de- 
cree. The  high  sheriff  of  the  county  had  refused  to 
execute  an  assignment  of  the  defendant's  interest,  on 
the  ground  that  such  an  interest  was  not  seizable. 

If.  J.  Wrixon,  for  the  defendant,  submitted  that 
the  assignment  by  the  sheriff  was  essential  to  the 
maintenance  of  the  ejectment  It  might  be  that  the 
plamtiff  had  a  right  to  get  an  assignment,  but  till  it 
was  executed,  no  legal  estate  vested. 

The  GHAiRMiLN. — ^The  law  is  clearly  so.  It  is  ex- 
pressly so  stated  in  Furlong's  Landlord  and  Tenant,  in 
the  chapter  on  covenants. 

BiUdiemieeecL 

Alexander  O'Rorke  for  the  phdntiff. 

H.  J.  Wrixon,  fautmcted  by  David  M*KUlop,  for  the  de- 


Bblfast. 


Bmq.  v.  HsATELTr. — Apr.  9* 

Evidence  of  a  marriage — Copy  of  entry  in  regietrar^e 
booh  not  eealed—StaL  7  j^  8  Vict.,  c.  81.  e.  71. 

A  copy  of  the  entry  of  a  marriage  m  the  registrar's 
book,  signed,  but  not  sealed,  is  no  evidence  of  the 
marriage  under  staL  7^8  VicL,  c.  81,  s.  71. 

The  prisoner  was  indicted  for  assault. 

McLean,  for  the  defence,  proposed  to  prove  that  a 
woman  with  whom  the  prosecutor  was  found,  when 
attacked  by  Ueatelty,  was  Heatelty's  wife,  and  for 
that  purpose  produced  a  copy  of  the  entry  of  the  mar- 
riage in  the  book  of  the  registrar  of  Belfast.  The 
copy  was  not  sealed,  and  it  was  simply  signed  **  W. 
M'Comb,  Registrar." 

The  Chairman. — ^This  paper  is  of  no  value.  It  is 
•not  valid  under  7  &  8  Vict.,  c  81,  s.  71.* 

-^  "And  be  it  enacted  that  the  registrar-general  shall 
<}an8e  to  be  made  a  seal  of  the  said  register  office,  and  the  re- 
gistrar general  shall  cause  to  be  sealed  or  stamped  therewith  all 
oertified  copies  of  entries  inven  in  the  said  office,  and  all 
'oerti£ed  copies  or  entriee  purporting  to  be  sealed  or  stamped 
•with  the  seal  of  the  said  register  office,  and  which  seal  it  shall 
not  be  necessaiy  to  provci  ahall  be  received  as  evideuce  of  the 
marriage  to  be  said,  relates  withontT  any  further  or  other 
-^roof  of  such  entry,  and  no  certified  copy  purporting  to  be 
given  in  the  said  office  shall  be  of  any  foroe  or  effect  which  is 
not  sealed  or  stamped  as  aforaiaid.* 


GOUNTT  ClAB& 
IEm  rdtUoat  BObcit  BmM,  E^.  BeniBtarjiLLswJ 

[BsroBE  Michael  O'SHAuaBimsr,  Esq.,  Chairvam,] 

KiLLALOE. 

Meaha  9.  (yBBXBK.—April,  1863. 

EencuHd^Debt  reduced  below  £ia 

A  renewal  refused  where  the  amount  of  the  decree 
whidi  had  been  taken  againat  the  body  of  the  defen- 
dant  had  been  reduced  by  pa^fments  below  lOL 

This  was  an  applieaUon  to  renew  the  decree  which 
had  been  obtained  against  the  person  of  the  defendant 
for  a  sum  of  14L  The  debt  having  been  reduced  by 
payments  to  a  sum  of  7^  it  was  objected  on  the  part 
of  the  defendant,  that  the  decree  could  not  be  renewed 
against  hb  person.  For  the  pluntiff  it  was  contended, 
on  the  authority  of  English  v.  Dumnc  (8  Ir.  Jnr.  N3. 
31),  that,  the  original  decree  having  been  for  a 
sum  above  lOiL,  the  fact  of  the  debt  having  been  re- 
duced below  that  sum  could  not  prevent  the  decree 
being  renewed  against  the  person.  For  the  defendant 
It  was  argued,  that  the  renewal  was,  in  fact,  a  fresh 
decree,  and,  therefore,  could  not,  in  the  present  case, 
be  granted  against  the  person,  and  that  the  case  was 
distinguishable  from  English  v.  Dunne. 

The  Chairman  held,  that  he  could  not  grant  a 
renewal. 

Enristtmon. 

Bannattne  v.  O'LoUGHLOr. 

Service  of  Process — DisnUssaL 

Where  the  copy  of  the  civil  bUl  served  did  not  contain 
the  name  of  the  attorney,  or  mention  any  place  where 
the  civil  bil  was  to  be  heard,  the  process  was  not  dis- 
missed, but  nilled. 

In  this  case  the  copy  of  the  process  served  upon  the  de- 
fendant did  not  contain  the  name  of  any  attorney  for  the 
plaintiff,  nor  was  any  place  specified  in  it  for  the 
hearing  of  the  civil  bilL  On  the  hearing,  the  defen* 
dant,  having  appeared,  pressed  to  have  the  civil  bill 
dismissed. 

The  Chairman,  however,  held,  that,  as  the  service 
had  not  been  regular,  and  the  case  was  not  properly 
before  the  Court,  he  oould  not  grant  a  dismiss,  and, 
accoi^ingly,  nilled  the  process. 


Court  of  Slppeal  in  CTI^ancrrQ. 

CRtportad  by  Edmund  T.  Bcwlej,  Eiq.,  BsRliter.8CU».] 

[Before  the  Lord  Chancellor  and  the  Lord  Jcs- 
TicE  OF  Appeal.] 

In  re  Coane— -i^ov.  24,  ^862. 

Secondary  evidence— Old  copy  of  lost  deed—I\rust 
termStatute  of  Lwdtatione. 

A  document  purporting  to  be  an  old  copy  of  a  lost 
deed,  wherry  certain  charges  on  land  were  created^ 
coming  from  the  custody  of  the  owner  of  one  of 
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ikese  charges  ia  not  tidmianbU  in  evidence  aqaintt 
the  owner  of  ihe  land  without  being  proved, 
A  term  of  600  years  woe  vested  in  trustees  for  the 
purpose  of  raising  a  charge  of  £3,000.  No  part  of 
this  charge  was  raised^  hut  interest  on  J£2,000  was 
paid  to  the  parties  entitled  to  the  entire  charge  when 
raised.  No  interest  had  been  paid  on  the  remain^ 
ing  £1,000  for  upwards  of  40  gears.  Qasre, 
too*  a  daxm  onjoot  of  this  £1,000  barred  by  the 
Statute  qf  Limitations  f 

Tbis  ctae  came  before  the  Ck>iirt  oo  an  appeal  from  ao 
order  of  Jadge  Dobbs.  Under  a  settlement  execated 
on  ^e  marriage  of  Anthony  Coane,  in  1780,  a  term 
of  500  years  was  vested  in  trustees  for  the  pnrpoae 
of  raising  a  snm  of  £3,000  for  the  younger  children 
of  the  marriage  (as  alleged  by  the  appellants)  to  be 
distributed  amongst  them  in  snch  proportions,  as  An- 
ihonj  Goane  shoold  by  deed  or  will  appoint;  and  in 
defmnlt  of  appomtment  equally;  and  subject  thereto 
the  estate  was  limited  to  the  first  and  other  sons  in 
taiL  This  indenture  of  settlement  was  duly  regis- 
tered on  the  10th  of  May,  1782,  but  the  original 
deed  had  been  lost  long  prior  to  the  commenc^ent 
of  the  present  suit.  Anthony  Coane  died  in  January, 
1821,  and  of  his  marriage  there  were  issue,  Henry, 
the  eldest  son,  and  three  younger  children,  Ralph, 
Mary  and  Martha.  Henry,  Mary  and  Martha,  snr- 
med  their  father.  Ralph  died  unmarried  and  inttss- 
tate,  and  some  doubt  and  controversy  existed  as  to 
whether  he  had  survived  Anthony  Coane  or  not. 
Mary  married  Mr.  Dennis,  and  Martha  Mr.  Ailing- 
haiB.  On  the  death  of  his  father,  Henry  Coane  en- 
tered into  possession  of  the  estate,  and  Mr.  Coane,  the 
present  owner,  daimed  under  the  will  of  Henry.  The 
MS^OOlO  had  never  been  raised,  nor  had  any  appoint- 
meat  of  it  been  made  by  Anthony  Coane;  hot  inte- 
rest on  two  several  sums  of  Jg  1,000  had  been  paid 
regularly  to  Mrs.  Dennis  and  to  Mr.  Johnstone,  the 
assignee  of  Mra.  Alliugham's  share.  The  owner  of 
the  estate  having  presented  a  petition  for  sale  in  the 
Landed  Estates  Court,  at  the  hearing  before  Judge 
Dobbs.  on  settlmg  the  schedule  of  incumbrances,  a 
tlaiflB  was  advanced  on  behalf  of  Mrs.  Dennis  to  a 
charge  of  £1,333  6s.  8d.  on  the  following  grounds: 
In  the  first  place  it  was  alleged  that  the  £8,000  had 
beea  settled  by  the  indenture  of  1780  on  the  younger 
childfen  of  Anthony  Coane.  The  original  deed,  as 
has  been  already  mentioned,  had  been  lost,  and  the 
memorial  of  registration,  which  did  not  disclose  the 
tmatf  very  fully,  represented  thb  sum  as  being  a  pro* 
▼iaIoD  for  **  the  issue**  of  the  marriage.  Two  docu- 
mentSy  however,  were  produced,  purporting  to  be  an- 
cieni  copies  of  the  settlement  of  1780,  and  in  these 
the  tniets  of  the  £3,000  were  sUted  to  be  for  the 
yomiger  chikben.  These  old  oopies  had  been  fonod 
by  Mr.  Johnstone  in  a  portmanteau  which  Mr.  A^ 
imgham.  the  son  of  Martha  Coane,  otherwise  AlUng- 
ham,  had  left  behind  in  .the  honse  of  Mr.  Johnstone. 
Mr.  Johnatone  was  the  brother-in-law  of  Mr.  AUmg- 
haa,  end  had  purchased  and  obtained  an  assignment 
of  the  shars  of  Mrs.  AlUngham  m  this  snm  of  ^63,000. 
The  oopiee  when  found  were  along  with  other  dooa- 
nenti  of  the  Coane  fiunily  and  deeds  of  both  a  later 
and  cariier  date.    They  correqionded  with  the  memo- 


rial of  registration  as  far  as  it  went,  and  one  of  them 
had  endorsed  on  it  a  correct  certificate  of  registration. 
It  was  further  alleged  that  it  had  always  been  the  re- 
putation and  belief  in  the  family  that  this  charge  was 
for  the  younger  children  alone.  It  was  then  asserted 
that  Ralph  Coane  bad  survived  his  father,  and  that  upon 
Ralph's  death  the  sum  of  £1,000,  to  which  he  was  en- 
titled as  one  of  the  yonnger  children,  had  accordingly 
become  distributable  amongst  his  next  of  kin,  viz. — 
Henry  Coane,  Mary  Dennis,  the  claimant,  and  Martha 
Aillngham.  The  two  principal  questions  involved  in 
the  present  case  were  the  following:  first,  whether  the 
old  copy  of  the  settlement  of  1780  was  admissible  in 
evidence  without  proof;  and  in  the  next  pUce  whether, 
granting  its  admissibility,  the  claimant's  right  to  re- 
cover the  proportion  of  Ralph's  share  was  barred  by 
the  Statute  of  Limitations.  Judge  Dobbs  admitted 
the  copy  of  the  deed  in  evidence  but  disallowed  so 
much  of  the  daim  as  was  equivalent  to  the  propor- 
tion of  Ralph's  share,  on  the  ground  that  it  was  barred 
by  the  Statute  of  Limitations.  From  this  order  Mr. 
and  Mrs.  Dennis  now  appealed. 

The  Solicitor  (General  (with  him  Lowry)  for  the 
appellants. — When  the  owner  presented  his  petition 
in  the  Landed  Estates  Court,  in  order  to  effect  a  sale 
of  thi;>  property,  the  petition  represented  the  estate  as 
beiug  subject  to  the  incumbrances  comprised  in  the 
third  schedule  annexed.  Amongst  these  incumbrances 
is  found  the  following:  *'  Charge  of  £1,000,  part  of  a 
charge  of  £3,000  late  Irish  cjrreucy,  created  by 
Anthony  Coane  for  his  younger  children.'*  In  the 
statutable  declaration  of  the  owner,  and  again  in  the 
schedule  of  incumbrances,  as  set  down  for  final  settle- 
ment, this  sum  of  £3000  is  stated  to  be  charged 
by  the  maniage  articles  of  1780,  as  a  pro- 
vision for  the  younger  children  of  the  marriage. 
Thus  by  the  respondent's  own  admissions,  inde- 
pendent of  any  further  evidence,  it  is  established 
that  this  charge  was  for  the  younger  children  of 
Anthony  Coane,  and  In  re  PowerU  Mstaie  (1 1  Ir. 
Ch.  295)  is  an  authority  that  the  owner  is  estopped 
from  objecting  to  incusubrances  that  have  been  ad- 
mitted by  his  own  affidavit.  In  the  absence  of  the 
original  the  copy  of  the  deed  of  17S0  is  admissible  as 
secondary  evidence.  It  was  found  by  Johnstone,  who 
is  one  of  the  family,  and  the  owner  of  a  charge  on 
the  estate,  in  the  portmanteau  of  Allingham,  Martha 
Coane's  son.  In  Buller*s  Nisi  Prius,  p.  264,  it  is 
laid  down  that  '<  where  possession  has  gone  along 
with  a  deed  many  years,  the  original  of  which  is  lost 
or  destroyed,  an  old  copy  or  extract  may  be  given  in 
evidence  without  being  proved  to  be  true,  because  in 
such  case  it  may  be  impossible  to  give  better  evidence.** 
As  to  the  point  in  reference  to  the  Statute  of  Limita- 
tions there  is  a  subsisting  trust  term  of  500  years,  under 
which  the  trustee  (who  is  a  trustee  for  the  entire  snm 
of  £3,000)  might  take  possession  at  any  time,  suppo* 
sbg  that  there  was  no  payment  of  interest  on  a  por- 
tion of  the  charge— -Omb  v.  Dolman  (2  DeG.  M*N.  & 
6.  592;  17  Jnr.  97;  22  L.  J.  Ch.  427);  Young  r. 
Lord  Waterpark  (13  Sim.  204;  &.&,  oni^ppeal.  15 
L.  J.  Ch.  (\.S.)  63);  Hunt  v.  Bateman  (10  Ir.  Eq. 
360.)  When  there  is  a  sabusting  term  nnder  which 
the  trustee  can  enter,  the  case  is  within  the  savii^  of 
the  25th  aection  of  the  8  &  4  Wm.  4,  cap.  27. 
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Serjeant  Stdlivan  (with  him  Warren^   Q.C.)  In 
8Xipport  of  the  order  of  the  court  below.    This  alleged 
copy  of  the  settlement  of  1780  is  not  admissible. 
Kerin  v.  Davoren  (12  Jr.  Ch.  352)  is  a  far  stronger 
case.     There  the  copy  tendered  in  evidence  came  ont 
of  the  proper  custody,  and  had  a  certificate  on  it  by 
the  family  solicitor  that  ho  had  compared  it  with  the 
original,  and  yet  it  was  rejected — Doe  v.  Witicomb 
(6  Ex.  601).    Here  then  is  no  proof  of  its  being  a 
copy,  nor  of  the    existence    at   any  time  of  the 
original,  and  the  custody  is  not  such  as  can  be  con- 
ndered  the  proper  one.    It  must  be  treated  then  as  if 
it  were  not  evidence.    The  £3,000  being  divisible 
amongst  all  the  children  of  Anthony  Ooane,  it  does 
not  afiect  the  respondent's  case  whether  Ralph  sur- 
vived his  father  or  not     If  he  died  before  him,  on 
Anthony  Coane's  death,  Henry,  Mary,  and  Martha 
became  entitled  to  £1,000  each.     If,  on  the  other 
band,  Ralph  survived  his  father,  each  child  would 
have  a  share  amonnting  to  £750»  and  when  Ralph 
subsequently  died  unmarried  and  Intestate,   as  his 
portion  became  distributable  amongst  Henry,  Mary, 
and  Martha,  as  bis  next  of  kin,  they  wonid  esoh 
have  a  total  share  in   this  event  also  of  £1,000. 
From    the  time  they  became   so  entitled,   interest 
was  paid  on  £2,000,  but  for  the  last  40  years  no 
interest  was  ever  paid  on  the  remaining  £1,000,  nor 
would  the  present  case  have  ever  been  put  forward,  but 
for  the  statement  which  had  been  made  In  the  peti- 
tion for  sale  by  the  mistake  or  inadvertence  of  the 
owner.     It  would  be  a  startling  doctrine,  indeed,  if  an 
owner  is  to  be  met  by  this  quasi  estoppel^  if  he  make 
a  statement  in  reference  to  the  rights  of  other  persons 
contrary  to  the  fact,  whereby  the  rights  of  these  par- 
ties are  not  affected,  and  by  which  they  are  not  in 
any  way  influeuced,  Fi^goU  v.  Stratton  (1  DeG.  F. 
&  J.,  51);  Jorden  v.  Manet^  (5  H.  of  L.  Ca.  186). 
Independently  of  the  Statute  of  Limitations,  the  Court 
will  not  listen  to  stale  demands — Harcourt  v.  White 
(28  Beav.  303);  Rc^mia  v.  Tunstall  (4  Hare,  257). 
Warren^  Q.  CT,  for  the  same  party,  cited  Taylor 
T.  Horde  (2  Smith  L.  Oa.  613).    Bright  v.  Legerton 
(2  DeG.  F.  <&  J.  606). 
Lowry  replied. 

Lord  Chancellor. — In  support  of  the  appellants* 
case  there  b  nothing  before  us  but  this  memorial  of 
.   the  marriage  settlement  of  1780.     I  am  clearly  of 
opinion  that  this  copy  id  not  admissible  in  evidence. 
When  copies  are  found  with  persons  who  are  owners 
of  the  land  the  case  mav  be  different,  bat  here  this 
document  comes  fh>m  the  custody  of  parties  putting 
forward  claims  adverse  to  the  rights  of  the  owner. 
The  passage  in  BuUer^s  Nisi  Frins  is  very  question* 
able  as  an  authority,  and  even  if  it  were  good  law,  it 
is  not  applicable  to  the  present  case*  The  copies  being 
rejected,  then,  nothing  remains  but  the  representations 
of  the  respondent   It  would  be  very  hard,  indeed,  that 
a  party  should  be  bound  by  allegations  which  have  In 
no  respect  altesed  or  affected  the  rights  of  others. 
^Whether  th6  term  would  be  barred  or  not  by^  the 
Statute  of  Limitations  I'  do  not  take  upon  myself  now 
t»  decide.     My  imj)ression  is  this  it  ^onld  not  be 
barredi  l^ut  I  do  not  mean  to  be  bound  by  thid  ex^ 
jpreMioa  of  my  opinion,  as  the  question  is  one  of  much 


difficulty  and  one  requiring  some  consideration  to 
determine. 
Thk  Lord  Justicb  of  Appeal  concurred. 

Order  bdow  affirmed. 


Court  of  €tnttn'a  3$enr]^. 

CRtported  by  WIDUm  Woodlock,  Biq..  BarriKar-aUm] 
Ilf    THI   MATTER    OF   THE    COMMISSIOirElUI    OF    FOBUC 

Works  in  Ireland,  trustees  of  tbe  Queen's  Col- 
lege IN  THE  BOROUOB  OF  CoRK. — Jeuk  26,  27,  30, 
1863. 

Malicioua  injury — Compenaation — Posting  of  notice 
of  intention  to  apply^St.  5^6  Wm.  4,  c.  116; 
^  15  ^  16  Vict,  c  cxIiiL  {local  and  personal). 

The  posting  of  notice  of  intention  \to  e^ly  for  cw»- 
pensation  for  a  malicious  injury ^  under  the  provi- 
sions of  the  Orand  Jury  Adty  st  5  ^  6  Wm,  4,  c 
1 16,  »  a  condition  precedent  to  obtaining  the  com- 
pensation; and  the  provisions  of  the  Orand  Jur^ 
Afit  in  this  respect  <xre  incorporated  with  the  Cork 
Improvement  Act^  sL  15  j-  16  VicL  ccxliiL  {locd 
and  personal). 

Observations  upon  the  policy  of  the  Legislature  in  re- 
quiring the  strvice  and  posting  oj  notices  in  caees 
of  malicious  injury. 

This  was  an  application  on  behalf  of  the  Commis- 
sioners of  Public  Works  as  trustees  of  the  Qaeea's 
College,  Cork,  to  make  absolute  a  conditional  order 
that  a  writ  of  certiorari  shoald  Issue,  directed  to  the 
Mayor,  Aldermen,  and  Burgesses  of  the  borough  of 
Cork,  and  to  Thomas  Forsayth,  £aq<^  Recorder  of  the 
said  boroagh  of  Cork,  and  each  and  every  of  them,  to 
remove  into  their  Court  all  and  singular  appHcatjooa, 
notices,  depositions,  affidavits,  orders,  adjudicatiooB, 
records,  and  other  proceedings  of  and  concemiog  tbe 
matter  of  an  application  for  compensation  for  tbe  ma- 
licious burning  of  a  certain  building  called  the  Qaeen'a 
College,  made  before  the  council  of  the  said  borough 
of  Cork  by  the  Commissioners  of  Public  Works  in 
Ireland,  and  of  and  concerning  a  certain  application 
made  by  the  said  commissioners  before  the  said  re- 
corder in  the  matter  of  the  said  hereinbefore  men- 
tioned application  for  compensation  as  aforesaid.  The 
facts,  which  appeared  from  the  affidavits  of  the  town 
clerk  of  the  borough  of  Cork,  and  of  Mo  Stoart,  the 
solicitor  to  the  Board  of  Public  Works,  were  as  fol- 
lows:—On  the  morning  of  the  I5th  May,  1862,  ala|^ 
portion  of  the  building  of  the  Queen's  College  at  Cow 
was  destroyed  by  fire.  Onfthosamedayadepoeitionwts 
made  before  magistrates  by  Sir  Robert  Kane,  tbe  presi- 
dent of  the  College,  statmg  the  fact,  and  that  be  did 
not  know  by  whom  the  fire  had  beea  caosed.  On  tiie 
20th  May  the  Commissioner^ofPublio  Works  caused^ 
notice,  bearing  date  tbe  19th  May,  of  their  InteBtioo  |o 
apply.for  a.preseiitineut  for  oompepaation  as  in  too 
case  of  a  malicious  burning,  to  bo  served  upon  w 
ohorehwardens  of  tbe  parish  of  St  Finbar,  in  *he  W" 
rough  of  Cork,  upon  the  high  oonstable  of  the  bai^ 
of  Cork,  opon^  the  town  clerk,  upon,  the  cdllecter,  aao 
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al  the  ttro  police  sUttions  nearest  to  the  Golleise.  This 
notice  was  directed  to  the  charchwardens,  the  high 
oonstable,  the  police  at  Great  6eorge*8-street  station, 
the  town  clerk,  and  all  persons  concerned.  It  was 
not  posted  anTwhere*  On  the  25th  of  May  an  appli- 
cation to  the  town,  council  for  5,000/.  for  compensa- 
tion for  loss  and  damage  for  malicioos  burning  was 
lodged  with  the  town  derk.  On  the  9th  September 
the  case  came  before  the  council,  who  rejected  the  ap- 
plication; and  on  the  same  day  the  Commissioners 
ga^e  the  town  clerk  notice  of  their  intention  to  bring 
the  matter  of  the  application  for  compensation  for  da- 
mage occasioned  by  malicious  burning  of  the  Queen's 
College,  Coii[,  before  the  recorder  of  Cork,  on  Mon- 
day, the  15  th  day  of  September,  at  the  time  of  fiating 
oiders  made  by  the  cooncil,  or  at  such  other  time  as  he 
shoald  appoint  for  that  purpose.  This  application  to 
the  recorder  was  made  under  s.  43  of  the  Cork  Im- 
provement Act,  in  order  that  he  might  cause  the 
daim  to  be  added  to  the  schedule  of  applications 
lodged  by  the  town  clerk  with  the  derk  of  the  crown 
for  the  borough.  It  came  on  on  the  1st  October, 
1862.  Upon  its  so  coming  on,  counsel  on  behalf  of 
the  rate-payers  required  proof  that  notice  of  the  ap- 
plication for.com pensation,  or  of  the  intention  to  apply 
for  it,  bad  been  given  by  postings  upon  the  police 
barracks  or  on  the  court-house.  No  such  proof  hav- 
ing been  given  the  recorder  dismissed  the  application, 
hdding  that  the  posting  of  the  notice  of  intention  to 
apply  was  a  condition  precedent  to  the  application 
bdttg  entertained,  that  that  condition  had  not  been 
omn^ied  with,  and  therefore  that  he  could  not  direct 
the  oouncil  to  take  the  application  into  consideration, 
or  take  any  course  implying  that  they  were  wrong  in 
rejeeting  it.  Counsel  for  the  Commissioners  requested 
him  to  state  on  the  face  of  hb  ruling  or  adyndication 
the  precise  point  dedded  by  him,  and  the  ground  of 
his  deciaion;  but  he  declined  to  do  so,  stating,  how- 
ever, ttiat  if  called  on  by  the  Court  to  do  so  on  cer- 
Uorori  he  would  return  all  the  documents  in  the  mat 
ter,  and  would  state  to  the  Court  upon  what  precise 
ground  he  had  rejected  the  cUim  and  application. 
Since  the  rejection  of  the  application  by  the  recorder, 
and  before  the  present  motion,  a  rate  had  been  as- 
sessed and  levied  in  the  borough  of  Cork  for  the  ap- 
plications, which  actuallj  appeared  upon  the  schedule. 
The  SoUcUor- General  (with  him  SetjearUStUlivan, 
De  Mokyna^  Q.(7.,  and  MayX  for  the  Commissioners 
of  Pnblio  Works. — Three  questions  are  raised  in  this 
ca9e:  1st, — as  to  the  non- posting  of  the  notice  of  in- 
tention to  apply  for  compensation;  2ndly, — as  to 
whether  a  building  like  the  Queen's  College  comes  at 
ail  within  the  provisions  of  the  Grand  Jury  Act;  and 
2rdly, — ^whether  Sir  Robert  Kane  was  the  person  to 
make  the  deposition.  The  fiscal  powers  of  the  grand 
jury  of  the  city  of  Cork  were  transferred  to  the  town 
conndl  by  st.  15  &  16  Vict  c.  cxliii.  (local  and  perso- 
nal), of  which  ss.  1,  3,  35,  36,  37,  3d,  39.  40, 42, 
n3,  45,  and  47»  are  important  in  the  present  argu- 
ment. 8.  35  is  that  which  transfers  the  powers  of 
the  grand  jury  to  the  town  council,  and  43  is  that 
which  ^ves  the  reqprder  power  to  entertain  applica- 
tiona  which  the  council  have  rejected.  In  no  part  of 
the  Act  Is  there  any  incorporation  of  the  provisions  of 
th«  Grand  Jury  Act,  6  &  7  Wm.  4,  c.  1 16;  there  is 


no  direction  that  the  form  of  procedure  which  is  made 
necessary  nnder  that  Act  shall  also  be  necessary  in 
the  one  now  before  us.  It  was  argued  before  the  re- 
corder that  all  the  proceedings  necessary  to  be  taken 
before  an  application  to  a  grand  jury  were  also  ne- 
cessary before  an  application  to  the  town  counciL  If 
it  was  necessary  we  m'ght  argue  that  it  it  is  unneces^ 
sary  to  do  more  than  make  the  application.  Sec  135 
of  the  Grand  Jury  Act,  6  &  7  VVm.  4,  c.  116  is  that 
which  before  the  lm|.rovement  Act  would  have  go- 
verned cases  of  this  kind  in  the  borough  of  Cork.  It 
directs  the  service  and  posting  of  certain  notices.  Sec. 
136  fuithcr  regulates  the  mode  of  procedure;  but  on 
reading  the  two  sections  it  becomes  evident  that  that 
procedure  cannot  now  apply  to  a  case  arising  within  the 
borough,  as  the  sections  in  question  speak  of  present- 
ment sessions  which  do  not  exist  under  the  Improve- 
ment Act.  Neither  of  these  sections  can  be  said  to 
be  in  force  now  so  far  as  relates  to  the  borough  of 
Cork.  Tlie  157th  section  requiring  an  exammatlon 
on  oath  of  the  person  injured,  or  of  his  ser\'ant,  has 
been  complied  with  by  the  deposition  made  by  Sir 
iiobert  Kane.  {Fitzgerald^  J. — Is  there  anything 
in  the  Gi-and  Jury  Act  extending  the  meaning  of  the 
word  **  person?  to  a  corporation?]  No.  The  Court 
will  be  legislating  if  they  hold  that  the  135  th  section 
is  ia  force  within  the  borough  of  Cork.  Sections  15, 
18,  133,  and  134  of  the  Grand  Jury  Act  a£ford  in- 
stances  of  notices  being  required  to  be  served  only, 
which  it  would  be  absurd  to  require  to  be  posted 
at  police  barracks.  The  following  are  the  earlier 
enactments  on  this  subject: — 7  Wm.  3,  c  21,  ss.  8, 

4,  5;  15  &  16  G.  3;  c.21,  s.  10;  19  &  20  G.  3,  c. 
37;  3  &  4  Wm.  4,  c  78,  s.  70.  Then,  damages 
have  been  held  in  England  to  have  been  properly 
given  against  the  hundred  for  the  demoUtion 
of  a  house  of  correction — Onslow  y.  Smith  (3 
Doagl  348).  With  reference  to  the  question  put  by 
Mr.  Justice  Fitzgerald,  in  point  of  law  a  coiporation 
is  a  person  in  the  strictest  sense  of  the  term— 1  Black. 
Com.  468;  Croft  v.  HoukU  (Plowd.  538);  The  Cor- 
poration of  Newcastle  V.  The  Attorney-General  (\2 
CI.  &  Fin.  482);  Lowe  v.  Bristowe  (3  B.  &  Ad. 
550). 

Whiteside,  Q-C,  and  C.  Barry,  Q.C  (with  them 
Waters),  for  the  Town  Council  of  Cork,  to  resist  the 
application. — Thb  is  not  a  case  in  which  the  Court* 
ought  to  grant  a  writ  of  certiorari.  *'  A  ceitiorari 
does  nqt  issue  to  correct  the  exercise  of  a  lawful  ja- 
rlsdiction,  but  to  correct  what  has  been  done  nnder  a 
want  of  jurisdiction,  or  in  excess  of  jurisdiction"— 
The  Queen  v.  The  Justices  of  Armagh  (6  Ir.  Jur.  N. 

5.  at  p.  224).  Theie  is  nothing  bad  on  the  face  of 
the  order  of  the  recorder.  No  precedent  hae  been  pror 
duced  on  the  other  side  where  the  refusal  of  a  judge  to 
fiat  a  presentment  has  been  made  the  subject  of  a  cer- 
iiorari.  Presentments  have  been  removed,  becaase 
there  there  is  matter  of  record  bad  on  the  face  of  it; 
but  a  presentment  has  never  been  interfered  with  so 
long  as  it  was  good  on  the  face  of  it,  on  the  ground 
that  the  judge  was  wrong  on  the  legal  grounds  on 
which  he  fiated  li^Re  Quinn  (9  Ir.  L.  Kep.  160); 
Ex  parte  Henn  (6  Ir.  C.  L.  244);  The  Queen  v.  The 
Manchester  and  Leeds  Railway  Co.  (8  Ad.  &  £11. 
4  23.    In  re  Codd  (4  Ir.  Jur.  243)  ihews  that  tt\e 
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posting  of  notices  is  ts  essential  as  tbe  service  of 
them.  So,  too,  In  re  Black  (i  Gr.  &  Diz.  G.  G.  363) 
shews  how  essential  is  the  strict  observance  of  the 
preliminaries  directed  bj  the  Grand  Jory  Act  in  cases 
of  applications  for  compensation  for  malicious  inja- 
ries.  It  cannot  be  contended  that  that  Act  is  im- 
pliedlj  repealed  bj  the  Gork  Improvement  Act — 
Dwarris  on  the  Statntes,  533;  ForsUr^s  cage(i\ 
Rep.  63).  Is  it  meant  to  be  argued  on  the  other  side 
that  the  Grand  Jnry  Act  is  so  entirely  repealed  that 
there  is  in  the  borough  of  Gork  no  limit  to  the  time 
for  making  a  presentment?  By  what  process  are 
they  now  to  have  the  presentment  pat  on  tbe  sche- 
dnle  which  has  passed,  and  on  which  a  rate  has  been 
levied?  The  Dublin  Improvement  Act,  st  12  A  13 
Vict.  0.  97,  is  very  similar  to  that  under  considera- 
tion; and  it  has  never  been  contended  that  under  it 
the  notices  required  by  the  old  statutes  must  not  be 
both  served  and  posted.  The  st  7  Wul  3,  &  21,  is 
the  first  Act  providing  compensation  for  malicious  in- 
juries; it  was  followed  by  several  others,  in  all  of 
which  the  provisions  ensuring  that  notice  shall  be 
given  to  the  public  are  carried  on  and  even  made 
more  stringent  Tbe  intention  of  the  Legislatui-e  in 
those  Acts  was  not  so  much  to  give  oompensation  to 
individuals  as  to  punish  the  locality  where  tbe  offence 
was  committed.  The  argument  that  the  Grand  Jury 
Act  must  be  looked  upon  as  repealed  by  reason  of  its 
repugnancy  with  the  Gork  Improvement  Act,  would 
go  to  the  extent  of  altogether  doing  away  with  appli- 
cations for  compensation  for  malicious  injury  in  the 
city  of  Gork.  All  the  argument  on  the  other  side 
comes  to  this,— that  inasmuch  9s  there  are  no  pre- 
sentment sessions  in  the  city  of  Gork  the  notice  can- 
not he  delivered  ten  days  before  the  presentment  ses- 
sions, within  s.  1 1  of  the  Grand  Jury  Act,  and  there- 
fore  that  all  the  provisions  with  respect  to  notices 
must  be  looked  on  as  repealed.  But  there  may  be  a 
cy  pris  performance  of  the  requisites  in  the  statutes. 
Even  under  the  old  grand  Jury  law  there  were  things 
which  could  not  be  done.  Wherever  notice  of  an 
application  is  g^ven  it  must  be  posted  also.  Sir  Ro- 
bert Kane  was  not  the  servant  of  the  commissioners, 
or  the  proper  person  to  make  the  depoiition.  It  should 
have  been  made  by  the  Secretary  to  tbe  Board  of 
Works.  They  cited  st.  16  &  17  Vict.  c.  38— 2%« 
Duke  of  Somerset  v.  The  Inhabitants  of  the  Hundred 
ofM«re{A  B.  &  Cr.  167);  Ntsham  v.  Amutrong  (1 
B»  di( Ad.  146)  upon  the  English  Black  Act;  'Quin  v. 
O^Keeffe  (10  Ir.  G.  L.  Kep.  803);  and  Saun/er  v. 
Norria  (4  Ir.  Jar.  N.S.  103)  upon  the  question  of 
implied  repeal  of  a  statute. 

SerJeofU  Sullivan^  in  reply,  referred  to  The  Mayor 
of  Rochester  Y.  The  Queen  (4  Jur.  N.  S.  1227);  S. 
C.  (7  EIL  A  Bl.  910);  to  The  Queen  v.  Solomons  (4 
Exch.  559),  upon  the  ctf.  pris  performance  of  statates. 
The  question  here  was  not  how  much  of  tbe  Grand 
Jnry  Act  was  repealed,  but  how  much  of  it  had  been 
imported  into  the  Gork  Improvement  Act. 

L1FIIOT9  G  J. — ^This  case  comes  before  the  court  on 
motioa  to  make  absolute  a  conditional  order  for  a 
writ  of  certiorari,  to  be  directed  to  the  Mayor,  Alder- 
men, and  Burgesses  of  Gork,  and  to  Mr.  Forsayth, 
tbe  recorder,  tbe  jurisdiction  which  was  vested  in  the 
grand  jury  under  Ae  Act  of  6  A  7  Wm,  4,  c.  1 16, 


of  providing  compensation  for  malicious  injuries  hav- 
ing been,  by  the  Gork  Improvement  Act,  stat.  16  & 
17  Vict.,  c  cxliil  transferred  to  the  Mayor  and  Cor- 
poration of  the  city  of  Gork,  to  be  thenceforward 
exercised  by  them.  The  property  in  this  case  was 
the  Queen's  Goilege  in  Gork,  whieh  appears  to  have 
been  bnmed;  and  an  application  was  made  upon  the 
ground  that  the  burning  was  malicious,  done  or  occa- 
sioned for  some  malicious  purpose,  and  therefore  it 
was  contended  that  the  Gommusioners  of  Pobllc 
Works  were  entitled  to  have  such  redress  as  tbey 
would  have  been  entitled  to  claim  under  the  Act  of 
Wm.  4.  Tbe  question,  therefore,  is  whether  they 
would  have  been  entitled  under  the  Act  of  Wm.  4  to 
compensation  for  this  injury,  supposing  it  to  have  been 
a  malicious  burning.  Several  questions  were  made, 
upon  which  a  good  deal  of  discussion  took  place  dor- 
ing  the  argument,  and  upon  which  it  b  not  neoe8ss7 
for  us  now  to  express  any  opinion.  The  case  b  nar* 
rowed  to  a  single  question  of  law,  and  with  respect  to 
one  question,  namely,  whether  a  certiorari  was  appli- 
cable to  a  case  of  this  sort,  although,  for  one,  I  have 
an  opinion  on  the  subject,  it  is  not  necessary  to  ex* 
press  any  opinion  upon  it,  for  we  have  come  to  so 
unanimous  resolution  on  the  case  so  to  decide  it  as  if 
we  had  all  the  proceedings  before  us  with  all  tbe  so- 
lemnity of  a  return  upon  the  face  of  a  certiorari.  Tbe 
consent  of  the  parties  to  produce  the  original  record 
of  tbe  proceedings,  and  their  admission  as  to  the  mat- 
ters of  fact  bring  the  case  before  as  to  the  narrow 
question  whether,  in  order  to  entitle  the  appIicauM  to 
tbe  compensation  which  they  sought,  it  was  neoeasa^ 
to  have  proved  the  service  and  posting  of  all  the 
notices  which,  under  tbe  Act  of  6  &  7  Wm.  4,  would 
have  been  necessary  to  be  proved  in  the  case  of  an 
application  under  that  Act  to  the  grand  jury,  tbe  pre- 
sentment sessions,  and  the  judge  at  tbe  assises.  Now, 
it  is  plain  that  some  of  the  provisions  with  respect  to 
'  these  notices,  under  the  Act  6^7  Wm.  4,  have, 
I  either  by  subsequent  legislation,  or  by'  subsequent 
I  alteration  either  in  hiw  or  in  fact  of  the  state  of  things 
I  since  that  Act  was  passed,  become  impossible.  But 
■  the  quest-on  is,  though  some  of  the  provisions  as  to 
tbe  service  of  these  notices  have  become  impossible  to 
be  complied  with  modo  et  formSL,  whether  tbe  service 
of  theic  notices  had  not  an  object  qnite  beyond  that 
.  for  which  it  was  contended  they  were  appointed,  and 
whether  they  had  not  an  ulterior  object  in  respect  of 
which  a  substantial  compliance  with  them  may  still 
be  insisted  on.  That  leads  ns  to  consider  what  was 
the  substantial  object  with  which  these  notices  weia 
appointed  to  be  served  and  posted,  as  they  were  in 
the  Grand  Jury  Act,  and  whether  that  object  does  not 
still  exist,  and  the  reason  for  the  service  and  posting 
them  so  for  as  possible  does  not  operate  now  as 
strongly  as  at  the  time  when  tbey  were  originally  ap- 
pointed. We  shall  best  arrive  at  a  conclusion  on  that 
question  by  considering  this  jurisdiction  of  giving  com- 
pensation for  malicious  injuries,  and  considering  what 
were  the  objects  to  be  attained  by  giving  that  juris* 
diction.  I  think  there  were  three  objects  to  be  at- 
tained, and  which  the  Legislal«re  designed  to  be 
attiuned  by  tbe  provisions  which  thej  made  by  the 
Act  of  Parliament  which  first  gave  compensation  for 
malidons  injnries.    The  first  was  UpV^  ownpensa- 
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tioQ  to  the  partj  whose  propeitj  was  so  mtlicioiisly 
iojored;  the  second,  to  ftcilitete  and  ensore,  as  far  as 
mi^t  be,  the  discoTery  of  the  offender  who  committed 
tfaemjory;  and  thirdly,  prorisions  were  intended  to 
guard  the  pablic  agdnst  the  sabstitntioo  of  a  feigned 
and  pretended  malieions  injury,  and,  nnder  that  doak, 
the  raising  of  an  assessment  on  the  county  by  a  party 
whose  property  was  nor  malicionsly  injured,  but  who 
might  have  been  the  injarer  himself  with  a  view  to  get 
in  tbe  way  of  compensation  a  valne  for  his  property 
which  he  could  not  in  any  other  way  obtain.  Now, 
that  these  three  objects  were  designed  by  the  Legisla- 
tare  to  be  attained,  and  that  with  the  riew  of  attaining 
them  the  provisions  of  the  statute  were  made,  we  have 
clearly  from  the  provisions  of  tbe  statute  itself,  and 
also  firom  the  decisions  which  have  taken  place  on  it 
And  with  respect  to  the^  three  objects,  nothing  that 
has  occurred  in  the  transfer  of  tbe  jurisdiction  from 
tbe  grand  jury  and  presentment  sessions,  and  the 
jodge,  to  the  Mayor  and  Corporation  of  Cork,  has 
operated  to  annul  or  to  abrogate  the  provisions  made 
Ibr  the  purpose  of  securing  the  protection  of  the  rate- 
payen,  and  the  discovery  of  the  ofibnder,  and  for 
securing  that  the  compensation  should  be  given  only 
to  parties  who  comply  with  the  provisions  of  the  Act, 
which  were  insetted  for  the  purpose  of  obtaining  sub- 
•tantially  the  several  three  objects  to  which  I  have 
sdTerted.  Now,  what  were  the  provisions  of  the  Act 
with  respect  to  notices?  Notices  were  to  be  given  of 
the  inteotioQ  to  apply.  Notices  were  to  be  given  to 
certain  persons,  as  for  instance  the  churchwardens, 
lepKdentuig  the  rate  payers  of  that  district  where  the 
injur;  occiuned.  Notice  was  to  be  given  to  the  ba* 
rosy-constable,  ft  is  said  that  there  is  now  no  ba- 
nwy-coodtabie.  Be  it  so;  and,  therefore,  if  the  case 
Btood  opon  the  non  service  of  the  barony-constable,  it 
night  be  insisted  in  strictness  that  that  condition 
eonJd  not  be  complied  with;  at  the  same  time,  if  ne- 
Bsiy,  I  think  a  solid  argument  might  be  maintained  to 
prove  that  where  a  person  is  substituted  for  the  con- 
stable, the  service  on  that  person  would  be  a  coinpli- 
soce  with  tlie  Act  But  it  is  not  necessary  to  go  into 
that  matter,  because  it  does  not  follow  that  because 
yon  cannot  comply  with  all  the  provisions  of  an  Act, 
:0  may  dispense  with  the  conpliance  with  such  of 
tbem  as  jon  may  and  can  comply  with.  What  are 
tho»7  They  might  have  complied  with  the  provision 
directing  a  semce  upon  the  churchwardens,  and  upon 
tbe  poKoe.  They  might  have  posted  their  notice  at 
the  police-barracks,  as  directed  by  s.  II  of  the  Grand 
Jury  Act  These  provisions  could  have  been  com 
pled  with,  and  there  is  not  only  a  peremptory  manda 
to^  (JUrection  that  eyery  applicant  for  orders  of  this 
•ort  shall  serve  and  post  this  notice  which  I  have  ad- 
verted to  in  the  manner  prescribed,  but  there  is,  in  a 
subsequent  section,  a  proviso  that  no  compensation 
shall  be  granted  unless  that  direction  as  to  these  no- 
tices has  been  complied  with,  and  it  is  a  special  direc- 
tion to  the  presentment  sessions  in  the  first  insunce, 
to  asoeruin  whether  these  provisions  of  the  Act  have 
been  oomplied  with,  and  to  make  a  report  npon  that 
matter.  Well,  it  is  said  that  tbe  presentment  sessions 
no  longer  exist,  and,  therefore,  that  the  application  is 
Bo(  to  go  before  them,  and,  therefore,  that  it  is  not 
Moeasary  to  serve  or  post  these  notices,  because  they 


are  not  to  go  before  tbe  presentment  sessions.  Bat 
after  the  application  has  gone  through  the  present* 
ment  sessions,  after  it  has  been  presented  by  tbe  grand 
jury  and  fiated  by  the  judge,  there  may  be  a  traverse 
of  the  presentment  by  any  rate-payer,  and  the  first 
fact  necessary  to  be  proved  upon  the  hearing  of  the 
traverse,  would  be  the  service  and  the  posting  of  the 
several  notices  required.  That  traverse  is  not  taken 
away  by  the  Act  for  the  administration  of  this  law  in 
the  city  of  Cork,  but  still  subsists.  Are  we  to  be  told^ 
when  that  traverae  exists  now  as  it  existed  formerlyt 
that  under  that  traverse,  if  taken  nnder  the  Grand  Jury 
Act,  it  would  be  sufficient  to  produce  the  presentment 
passed  by  the  presentment  sessions,  to  have  it  fiated 
by  the  judge?  No;  the  party  applying  must  shew  on 
the  traverse  that  the  provisions  of  the  Act  have  been 
complied  with  in  omnUwa  as  to  the  notices.  I  admit 
that  the  provision  requiring  the  party  to  go  before  the 
presentment  sessions  does  not  exist;  but  he  must  go 
before  the  Mayor  and  Corporation  of  the  city  to  decMe 
upon  the  question  of  compensation,  and  the  decision 
of  that  body  may  be  traversed.  The  sophism  by 
which  it  was  attempted  to  be  argued  that  these  no- 
tices  were  not  legally  necessary,  because  to  a  certain 
extent  they  could  not  be  complied  with,  took  for 
granted  that  the  only  object  of  these  notices  was  in 
reference  to  particular  mattere.  They  did  not,  and 
could  not  say  that  the  notices  were  intended  not  for 
the  purpose  merely  of  being  served  in  a  particular 
manner,  of  being  posted.  That  was  not  the  reason. 
Tbe  ultimate  and  sound  substantial  reason  vras,  that 
the  rate-payere  who  were  interested  in  saying  that  it 
was  a  bona  fide  case,  should  have  an  opportunity  of 
doing  so,  nay  more,  that  there  might  be  the  facility  of 
taking,  finding  out,  and  discovering  the  ofiender  by 
giving  publicity  to  the  offence,  and  obtaming  a  state- 
ment of  all  the  cireumstances  required  to  be  stated  in 
an  information  on  oath,  either  by  the  party,  or  those 
of  his  servants  most  competent  to  do  so.  That  infor- 
mation was  lodged  in  the  office  where  everybody  had 
access,  and  thus  had  not  only  the  facility  of  discover- 
ing the  offender,  if  the  olience  was  committed  in  an 
adjoining  place,  but  also  of  being  able  to  ascertain  by 
inquiry  whether  the  injury  was  bona  fide  a  malicious 
one.  That  was  the  real  object  for  which  these 
notices  were  appointed,  and  the  ground  npon  which» 
nnder  the  proviso  in  the  subsequent  part  of  the 
section,  it  was  made  beyond  all  question  a  matter  of 
law,  a  sine  qua  non  for  the  exeroise  of  the  jurisdiction 
given  in  these  proceedings  for  malicious  injuries,  that 
these  conditions  should  be  complied  with,  and  thai 
upon  non-compliance  with  them  there  was  an  end  of 
the  jurisdiction,  or  of  the  right  to  charge  the  county, 
however  malieions  the  injury  might  have  been;  for 
the  Legislature  qualified  the  right  to  ask  for  compen- 
sation with  these  cautious  provisions  to  enable  a  faoi« 
lity  for  the  discovery  of  the  offender,  and  for  the  aa- 
certainment  by  public  inquiry  whether  tbe  default  waa 
occasioned  by  a  really  malicious  injury  to  property,  or 
the  act  of  the  party  who  thus,  under  a  cover  of  get 
ting  compensation,  sought  to  get  good  value  where 
otherwise  he  could  not  Now,  looking,  therefore,  to 
the  peremptory  nature  of  these  directions,  of  what 
was  to  be  done  by  the  applicant  nnder  these  sections^ 
it  is  evident  that  the  non-oompliance  with  these  oun- 
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ditions  as  far  as  possible  wonld  altogether  take  away 
the  jnrisdiction  of  granting  compensation.  It  is  clearly 
established  that  these  provisions  are  in  the  nature  of 
conditions  precedent,  and  a  jarisdiction  qualified  by 
conditions  precedent  falls  to  the  ground  the  moment 
you  shew  a  default  in  complying  with  those  condi- 
tions. I  wbh  to  refer  to  the  joint  opinion,  which  is 
tntiUed  to  the  greatest  weight,  the  opinion  of  Bnshe, 
C.  J.,  and  Dogherty,  C.  J.,  which  is  given  upon  this 
subject,  upon  the  necessity  of  the  service  and  posting 
of  these  notices  to  entitle  the  party  to  compensation, 
however  he  may  establibh  the  fact  of  a  malicious  in- 
jury to  his  property.  The  case  to  which  I  refer  is 
that  of  In  re  Black  (Ist  Cr.  &  Dix.,  363),  where 
judgment  is  given  by  Dogherty,  C.  J.,  after  consulta- 
tion with  Bnshe,  G.  J.,  and  the  joint  opinion,  as  I 
may  term  it,  of  those  two  judges  is  in  terms  that  the 
noncompliance  with  the  provisions  of  the  Act  as  to 
the  service  and  posting  of  these  notices  was  a  disqua- 
lification for  obtaining  compensation  for  a  malicious 
injury.  Well,  then,  what  was  there  in  the  transfer  of 
the  jurisdiction  to  make  that  less  important  now  than 
it  was  then  ?  If  there  were  only  this  one  reason  iu 
the  case — namely,  that  nnder  the  transferred  jurisdic* 
tion  any  rate-payer  may  traverse,  and  that  everything 
that  was  formerly  required  to  be  proved  upon  a  tra- 
verse, must  still  be  proved,  and  accordingly  that  the 
rate  payer  may  rely  upon  the  non  compliance  with  the 
conditions  of  the  Grand  Jury  Act  as  a  bar  to  com- 
pensation, that  one  reason  would  be  most  powerful. 
The  validity  of  the  argument,  therefore,  that  because 
some  of  these  provisions  could  net  be  complied  with, 
therefore  the  party  was  dispensed  from  complying  with 
any  of  them,  depends  on  the  objects  which  the  Legis- 
lature had  in  view  when  it  required  these  conditions, 
and  those  objects  were  not  merely  in  reference  to  the 
jurisdiction  precisely  as  it  existed  then;  it  had  much 
wider  objects.  The  provisions  in  question  were  in 
sorted  not  merely  to  be  made  use  of  in  the  earlier 
stages  of  the  proceeding;  they  wera  maintained  to 
the  very  latest  stage,  as  I  have  said,  and  may  be  in- 
sisted on  by  the  rate  payer  in  a  traverse  after  the  ex- 
ercise of  the  jurisdiction  by  every  antecedent  stage  of 
it,  after  the  application  has  passed  the  presentment 
sessions,  after  it  has  been  found  by  the  grand  jury, 
and  even  after  ii  has  been  fiated  by  the  judge.  So, 
here,  the  traverse  is  preserved,  and  must  not  every 
right  that  belongs  to  the  traverse  be  preserved  to  the 
rate-payers,  in  this  as  under  the  former  law  ?  Upon 
these  grounds  it  appears  to  us  that  the  recorder,  in 
reifhsing  to  put  this  demand  npon  the  schedule  of 
rates,  exercised  a  sound' judgment,  and  that  therefore, 
if  we  had  the  case  before  us  in  the  fullest  and  most 
solemn  manner  on  the  face  of  a  return  to  a  certiorari, 
we  should  come  to  the  same  conclusion ;  and  it  is  un- 
necessary to  go  through  the  mere  form  of  granting  the 
certiorari,  when  we  have  everything  befoi-e  us  now 
that  the  return  to  it  could  give;  and  on  these  facts 
we  are  of  opinion  that  the  transfer  of  jurisdiction  did 
•  not  annihilate  the  statute  so  far  as  its  provisions  could 
be  complied  with;  we,  therefore,  discharge  the  order. 
O'BRirai,  J. — I  concur  in  the  judgment  of  the 
Court,  and  shall  follow  the  rule  adopted  by  my  Lord 
Chief  Justice,  of  not  expressing  any  opinion  npon  se« 
veral  important  questions  raised  in  the  case,  which  in 


the  view  we  have  all  taken  it  is  unnecessary  to  con- 
sider. The  ground  of  refusing  the  writ  is,  that  the 
applicant  has  not  complied  with  the  requisites  of  the 
Act  of  Parliament  by  posting  the  notice  as  reqoin^ 
and  I  have  come  to  the  conolnsiou  that  the  recorder 
was  rtglit  in  the  view  which  he  took.  The  roaia 
ground  of  the  argument  pressed  by  the  Solicitor-Ge- 
neral and  by  Serjeant  Sullivan  is,  that  the  Cork  Im- 
provement Act  clothes  the  town  council  of  Cork  with 
the  powers  of  the  grand  jury.  That  is  done  by  s.  37 
of  the  Cork  Improvement  Act,  and  the  35th  section 
of  the  same  Act  declares  that  the  powers  of  the  grasd 
jury  shall  cease  as  to  appointing  presentment  sessions; 
that  that  power,  therefore,  was  at  an  end;  and  the 
argument  is,  that  every  provision  of  the  Grand  Joiy 
Act  which  involved  or  supposed  the  existence  of  the 
presentment  sessions  should  be  construed  as  abtso- 
lutely  at  an  end,  so  far  as  concerns  the  boiODgh  of 
Cork.  I  concor  with  the  Lord  Chief  Justice  in  tbiok- 
ing  that  that  iA  a  construction  we  cannot  agree  with. 
There  are  certainly  prj  visions  in  the  Grand  Joiy 
Act,  which,  according  to  that  oonstmction,  sboold  be 
considered  as  at  an  end.  I  shall  refer  to  one,  the 
1 36th  section.  It  provides — and  for  obvious  purposes, 
as  has  been  said  by  my  Lord  Chief  Justice—**  that 
every  application  under  this  Act  for  compensation  for 
loss  and  damage  occasioned  by  any  maiieioos  injary 
as  aforesdd,  shall  be  made  at  the  next  presentmint 
sessions  which  shall  be  holden  after  the  commission  of 
such  ofience  for  the  barony,  county  of  a  city,  or 
county  of  a  town,  where  the  same  shall  have  been 
committed,  unless  any  such  malicious  injury  sbill 
have  been  done  after  the  day  appointed  for  holding 
the  first  presentment  sessions  after  the  assises  for  the 
county  in  which  such  injury  phall  have  been  done,  or 
so  near  the  day  of  holding  the  same  that  such  appli- 
cation for  compensation  cannot  be  duly  lodged  as  here- 
inbefore directed,  in  either  of  which  cases  the  person 
or  persons  so  injured  shall  make  such  application  at 
the  presentment  sessions  which  shall  be  holden  next 
but  one  after  the  time  of  the  commission  of  sach  of- 
fence for  the  barony,  county  of  a  city,  or  county  of  a 
town  where  the  same  shall  have  been  committed,  and 
the  notices  of  such  application  shall  be  posted  acooid- 
ingly;  and  it  shall  not  be  lawful  for  any  grand  jniy 
to  make  any  presentment  for  compensation  for  mali- 
cious injury  under  the  provisions  of  this  Act,  except 
at  the  assizes  next  ensuing  the  sessions  where  ap- 
plication shall  have  been  made  therefor."  If  that 
was  done  away  with,  what  would  be  the  conseqnence? 
There  would  be  no  limit  to  the  time  at  which  the 
application  conld  be  made.  But  the  sound  way  of 
construing  the  Act  is  by  looking  to  the  safegnard^ 
provided  by  the  Legislature.  They  may  still  be  re- 
quired, with  this  alteration,  that  the  limitation  in  point 
of  time  cannot  be  complied  with;  but  in  cases  in 
which  it  was  held  that  the  service  and  posting  of 
the  notice  was  a  condition  precedent,  we  shoold  not 
bold  that  that  safeguard  was  oboliahed  because  the  ser- 
vice and  posting  conld  no  longer  be  done  in  the  predso 
time  pointed  out  in  the  former  Act.  But  with  regard 
to  one  of  the  class  of  notices  required,  I  can  see  no 
ground  for  saying  that  the  provisions  of  the  Act  with 
regard  to  the  posting  of  that  notice  is  dependent  on 
the  existence  of  the  presentment  sessions,  and  thst  u 
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the  verj  fifsl  notice  meotioned  in  s.  135  of  the  Act, 
tbe  notice  which  it  admitted  here  was  Berred,  bat  not 
posted,  namely,  the  notice  of  intention  to  apply  for 
compenantion.  I1ie  135th  section  provides,  in  the 
first  part  it,  that  the  notice  of  intention  to  apply  for 
compensation  shall  be  served  open  ''  the  high-consta- 
ble  of  the  barony,  and  the  ehorohwardens  of  the  pa- 
rish, and  at  the  nearest  police-station,  or  if  there  be 
no  chnrchwarden  npon  two  of  the  principal  inhabitants 
of  the  parish  wherein  sncb  offence  shall  have  been 
committed  within  six  days  at  least  after  the  oommis- 
sion  of  the  same,  and  shall  lodge  with  the  high  con- 
stoble  or  secreUry  of  the  grand  jury,  in  like  manner 
and  time  as  applications  for  presentments  for  public 
works  are  hereinbefore  directed  to  be  lodged,  an  ap- 
plication setting  forth  the  lose  or  damage  occasioned 
by  such  offence,  and  stating  the  time  and  place  when 
tnd  where  sach  injury  was  done,  the  particalar  pro- 
perty oonsnmed,  injnred,  or  destroyed,  and  the  amount 
of  damage  thereby  snstained,  and  by  what  number  of 
persona,  and  whom,  by  name  and  description,  snch 
mjuiy  iras  done,  if  snch  offender  or  offenders 
shall,  be  known,  and  if  not,  stating  such  par* 
ticolars  reepectmg  such  offender  or  offenders  as 
maybe  known;  and  like  notices  shall  be  posted  of 
such  application  as  hereinbefore  prescribed  in  cases  of 
other  applications  to  presentment  sessions?  That 
notice  18  wholly  irrespective  of  the  time  of  the  pre- 
sestment  sessions?  Then  the  11th  section  of  the 
ssme  Act  oonsbts  of  two  parts.  It  says  in  the  be- 
ginuing  ^  that  all  notices  reqaured  by  this  Act  shall 
be  promnlgated  by  advertisements  i^xed  on,  or  im- 
medistely  adjacent  to,  the  doors  of  every  police  sta- 
tion or  btrcack,  and  at  the  places  (if  any)  appointed 
by  the  grand  jary  for  posting  notices  within  each  pa- 
rish," and  the  obvious  reason  is,  that  a  notice  given 
to  two  principal  inhabitants  of  a  place  may  be  value- 
ktt,  nnlesa  the  notice  is  promulgated  in  some  manner 
that  would  make  it  matter  of  notoriety,  and  give  par- 
ties an  opportunity  of  resisting  the  application.  But 
it  is  said  that  the  first  provisions  of  s.  1 1  must  be 
oottsiderBd  as  dependent  on  the  existence  of  the  pre- 
sentmeot  sessiona  Now,  it  does  not  appear  to  me 
that  the  argument  of  the  Solicitor- Gleneiiil  and  of  Ser- 
jeant Sollivan,  is  well  founded.  The  1 1th  section,  hav- 
ing provided  in  the  first  instance  for  the  promulgation 
of  the  notices,  goes  on  to  say,  that  **  a  copy  thereof  shall 
be  delivered  to  the  clerk  of  the  petty  sessions  of  the 
district  off  which  it  is  proposed  that  the  larger  portion 
of  the  expense  of  such  work  is  to  be  raised,  and  to 
the  Gonnty  surveyor  and  secretary  of  the  grand  jury; 
and  snch  nodce  shall  be  delivered  ten  days  previous  to 
the  first  day  appointed  for  holding  the  presentment 
sessicma  at  wliich  the  application  for  the  work  is  to  be 
made.*'  Why,  that  applies  to  the  delivery  of  the  no- 
tice, which  should  be  delivered  to  the  clerk  of  petty 
sessions,  and  to  the  county  surveyor,  and  secretary  of 
the  grand  jury,  and  it  provides  that  the  delivery  of 
that  notice  simll  be  ten  days  before  the  presentment 
aesaiona;  but  it  in  no  way  qualifies  the  previous  part 
of  the  section,  which  speaks  of  promulgating  the  no- 
tkea.  In  my  opinion,  therefore,  even  granting  that 
t&eiB  was  a  foundation  for  the  argument  that  we  were 
to  eooaider  the  provisions  of  the  Grand  Jury  Act  as; 
u  an  end)  what  we  have  liere  to  deal  with  is  a  notice 


wholly  independent  of  the  time  for  holding  sessions; 
and  here  is  the  11th  secUon,  which  provides  that 
every  notice  shall  be  promulgated  as  therttn  stated. 
If  the  objection  was  that  the  copy  of  the  notice  was^ 
not  delivered  Jn  proper  time  to  the  clerk  of  the  peace,  * 
or  the  county  surveyor,  or  secretary  to  the  grand 
jury,  I  could  nnderstand  that  the  subsequent  provi- 
sions should  be  relied  on  as  shewing  that  the  neces- 
sity for  serving  those  officials  within  the  time  specified 
no  longer  existed;  bnt  in  express  terms  the  11th 
section  uses  the  two  different  words,  ^  promulgate  ^ 
and  '*  deliver,*'  and  the  provisions  as  to  the  time  be- 
fore the  presentment  ses&ions  apply  only  to  the  deli- 
very of  the  notice  to  the  clerk  of  petty  sessiona  It 
appears  to  me,  therefore,  that  on  that  ground  alone  it 
is  impossible  to  contend  that  the  original  notice  should 
not  have  been  posted  as  required  by  the  Aet  That 
being  so,  <^  course  under  the  authority  cited  by  my 
Lord  Chief  Justice,  and  on  the  manifest  construction 
of  the  Act,  the  applicants  not  having  served  or  posted 
the  notices  in  the  manner  required,  I  am  <^  opinion 
that  the  serving  and  posting  was  a  condition  precedent 
to  the  application,  and  that  the  recorder  was  right  in ' 
the  decision  to  which  he  came.  It  is  unnecessary,  to 
shew  other  inconveniences  which  would  arise  from 
holding  that  the  provisions  of  the  Grand  Jury  Act 
was  altogether  gone  in  eases  in  the  borongh  of  Cork. 
The  difficulty  of  the  Solicitor- General  and  of  Serjeant 
Sullivan  was  this: — the  Cork  Act  gave  the  town 
council  such  powers  as  the  grand  jury  theretofore  ha(Li 
The  grand  jury  could  not  have  made  the  presentmem 
without  the  service  and  posting  of  the  noticea  It, 
therefore,  lay  on  them  to  shew  that  the  Cork  Act  has  - 
taken  away  these  provisiona  They  cannot  say  that . 
it  has  done  so  expressly,  and  then  comes  the  question 
whether  it  has  done  so  by  implication.  I  think,  look- 
ing through  the  Act,  that  it  will  be  very  difficult  to 
carry  out  the  provisions  of  the  Cork  Improvement 
Act,  if  we  hold  that  nothing  except  what  was  ex- 
pressly brought  from  the  Grand  Jury  Act  into  it  waa 
incorporated  with  it.  The  sound  way  is  to  view  the 
two  Acts  and  their  provisions  together.  So  many  of 
the  provi^ons  of  the  Grand  Jury  Act  as  are  inconsist- 
ent with  the  Cork  Improvement  Act  are  at  an  end. 
The  provisions  in  question  we  cannot  look  npon  as  so 
inoonsistent,  and,  therefore,  we  cannot,  consistently 
with  the  rules  of  sound  policy,  consider  them  at 
an  end. 

Hates,  J.— -I  concur  in  the  judgment  of  the  Court, 
and  I  adopt  the  arguments  as  stated  by  my  Lord  Chief 
Justice  and  my  brother  O'Brien,  and  I  feel  that  to  go 
again  over  the  same  ground  would  be  only  wearying. 

Lefbot,  C.J^  stated  that  he  had  authority  from 
Fitagerald,  J.,  to  say  that  he  entirely  concurred  in  the 
judgment  of  the  court 

Jackson  v.  Barton. — April  22, 
Summary  procedure  on  Bills  of  Exchange  Act — ^s- 

curUyfor  costs, 
A  dtjendant  m  an  action  hroughi  under  the  Sum- 
mary  Procedure  on  Bills  of  Exchange  Act  must 
have  obtained  liberty  to  appear  and  defend  before 
applying  for  eeewiiyfbr  costs. 
Martin  v.  IVilaon  (7  Ir.  Jnr,  N.  a  9Z6)folhwed. 
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Purcell^  for  the  plaiutiff,  moved  by  way  of  appeal 
from  ao  order  made  by  Keogb,  J.,  oa  the  24th  Madxsh, 
directing  the  plaintiff  to  give  seonrity  for  oosta.  The 
action  was  one  nnder  the  Summary  Bills  of  Exchange 
Act.  The  defendant  had,  before  obtaining  liberty  to 
appear  and  defend,  applied  to  have  the  plaintiff^  who 
resided  out  of  the  jurisdiction,  compelled  to  give  secu- 
rity for  costs,  and  Kepgh,  J.,  had  made  the  order. 
The  case  below  is  reported  8ih  Ir.  Jur.,  N.  S.,  p.  94. 
Counsel  cited  Martin  y.  Wilson  (7  It.  Jur.  N.S.  336). 

There  was  no  appearance  for  the  defendant. 

The  Court  allowed  the  appeal,  setting  aside  the 
order  made  below. 


Court  of  Common  IPIea«. 

r  Ripoctcd  by  J.  Flald  Jobniton.  Eiq.,  Bantotv-aUlaw.] 

Slator  V.  Slatob. — Jan.  27« 

Slander.'^StaUment  of  Oocasions. 

An  application  hy  the  defendant^  that  the  pktintiJTi 
attorney  might  be  required  tofitmieh  to  him  a  state" 
ment  of  the  oooaeiona  on  whwh  words  were  uttered 
for  which  an  action  of  slander  had  been  brought 
was  granted;  following  Early  v.  Smith  (12  Ir. 
C.  L,  R.  app.  XXXV.) 

Brooke  Q.C.  for  the  defendant  applied  to  the  Court 
that  the  plaintiff*s  attorney  might  be  required  to  fur- 
nish to  the  defendant  a  statement  of  the  occasions  on 
which  be  was  charged  with  utttering  and  publishing 
the  words  in  the  summons  and  plaint  alleged.  The 
action  was  for  oral  slander  aud  contained  (bur  counts 
the  first  two  of  which  charged  the  nttering  of  the 
following  words  ''Is  not  that  Willie  a  shocking 
character?  I  do  not  know  what  will  become  of  him. 
I  discovered  he  attempted  to  rob  my  safe  and  attempted 
to  make  a  folse  key  by  an  impression  in  dough  and 
has  repeatedly  stolen  my  wine."  The  third  and  fourth 
counts  complained  that  t-he  defendant  had  said  that  the 
plaintiff  had  attempted  to  entrap  the  daughter  of  the 
next  friend  by  whom  he  was  now  suing.  The  defen- 
dant's attorney  served  a  notice  requiring  particulars  of 
the  dates,  to  which  it  was  replied  that  particulars  were 
being  inquired  into.  The  defendants  attorney  had 
sent  a  fresh  letter  to  which  no  answer  was  returned. 
The  defendant  had  made  an  affidavit  stoting  '*  That 
the  only  occurrences  which  at  all  gave  any  color  for 
the  imputation  of  having  nttered  the  words  charged, 
were  in  conversation  between  the  deponent  and  his  own 
solicitor  when  consulting  with  him  as  to  what  steps 
were  to  be  token  in  reference  to  certain  matters,  that 
the  words  alleged  were  entirely  different  from  what 
was  said,  and  deponent  was  advised  he  could  not 
plead  without  particulars."— iSar/y  v.  Smith  (12  Ir. 
0.  L.  K- app.  XXXV.)  ^    ^  t 

/>.  M'Cauiland  Q.C.  contra.— The  Common  Law 
Procedure  Act  1853,  enumerates  in  what  cases  further 
particulars  are  to  be  furnished,  but  this  is  not  an  ap- 
plication for  additional  particulars  but  for  particulars. 
The  defendant  may  either  plead  a  denial  of  the  words 
or  a  justification,  as  on  the  fkoe  of  his  affidavit  both 
are  open.  I  admit  that  £My  ▼.  iSmt^Ms  an  authority 
for  the  motion,  but  in  that  case  the  defendant  denied 


that  he  ever  need  the  wofdi  at  all,  which  this  defendant 
does  not  deny,  and  in  that  case  Lefroy  C.J.  diflfered 
from  the  other  three  judges.  The  case  was  well  ooo- 
sidered;tbe  Court  took  time  to  consider  their  judgment. 
[^Christian^  •/.—As  I  understond  the  application,  it 
is  not  in  order  to  plead,  but  in  order  to  know  what  the 
defendant  may  have  to  meet  If  the  troth  was  that 
the  defendant  had  so  often  abused  his  nephew,  that 
he  did  not  know  what  occasion  was  referred  to,  I 
could  understond  the  application ;  but  it  seems  to  me 
that,  consistently  with  the  affidavit,  the  defences  must 
be  a  denial  of  the  words  spoken,  and  a  plea  of  confes- 
sion and  avoidance  pleading  privilege.  Monahan^ 
C.J. — I  cannot  see  any  objection  to  the  motion,  un- 
less it  be  that  an  exact  precedent  cannot  be  found. 
I  think  this  is  both  for  evidence  and  for  pleadingi  In 
nine  cases  out  of  ten  the  parties  know  right  well  the 
^ase  made  and  to  be  met.  The  plaintiff  must  know 
what  the  action  is  brought  for.  It  is  in  fnrtlieranoe 
of  justice  that  a  party,  before  he  is  called  to  answer, 
should  know  what  he  is  to  answer.  Christian,  /«— 
Is  there  any  case  in  England  where  this  was  either 
granted  or  refused?]  No;  we  have  searehed  from 
Croke,  James,  downwards.  [^Monahan,  CJ. — if  this 
were  to  embarrass  the  plaintiff,  or  for  delay,  or  if  the 
plaintiff  made  a  case  in  reply  which  showed  any  diffi- 
culty, it  would  be  diffisrent  CAruCMfi,  J. — It  seems 
to  me  this  is  more  like  a  bill  of  discovery  than  an  ap- 
plication for  particulare.] 

MoNABAN,  C.J.— We  must  follow  the  precedent  in 
the  Court  of  Qneen*s  Bench. 

Christiam,  J^ — If  it  were  not  for  that  precedent,  I 
would  not  make  the  precedent  without  a  good  deal  of 
consideration.  What  strikes  me  b  the  absence  of  any 
case  for  so  long  a  time  where  it  was  done.  It  seems, 
however^  in  furtherance  of  justice. 

Applioatkin  gramt/ed. 


OuRLT  V.  Clahkx — Jan.  29. 

S^ing  aside  Dejences^  Particulars  of  Pcq/meni — 
Common  Law  Procedure  Act,  1853,  s.  41. 

A  plea  of  payment  to  an  action  for  the  price  of  goods 
sold  and  delivered  from  time  to  time  in  such  a  sian- 
ner  that  the  Hems  constituting  the  pfaintijps  daim 
are,  many  of  them,  infinitesimal,  and  an  indorse- 
ment  of  particulars  alleging  the  impossUn/ity  oj 
furnishing  the  dates  and  amounts  of  the  payments  so 
pleaded,  Jrom  the  nature  of  the  transactions  be- 
tween the  plaintiff  and  defendant,  wtU  not  be  est 
aside,  upon  the  ground  that  by  the  same  the  pkun^ 
tiff  is  exposed  to  the  risk  of  being  taken  by  surprise 
at  the  trial,  and  this^  though  the  plea  in  qveiOon 
does  not  purport  to  be  pleaded  to  the  whde  cause  of 
action,  and  therebe  other  pleas  pleaded,  the  plea  of 
payment  being  supported  by  an  offidaviL 

Thb  summons  and  plaint  daimed  £27  6s.  5|d.  for 
goods  sold  and  delivered  and  money  due  on  an  ac- 
count stoted,  the  particulars  of  which  were  indorsed 
thereon,  and  the  indorsement  was  as  follows,  ^Amount 
of  goods  bargained,  sold,  and  delivered  by  pluntiff  to 
defendant  at  Ids  request,  the  particulars  of  which  have 
been  heretofore  furnished,  and  will,  if  required,  be 
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tgaio  sapplied,  £27  58.  5^^  Th^  defendant  pleaded, 
with  other  pleas,  as  a  defence  to  said  action,  save  as 
to  a  som  of  £4  Ss.  6d.,  parcel  of  the  monies  claimed 
hy  the  sammons  and  plaint,  that  before  action  brought 
he  paid  and  satisfied  so  mnch  of  the  plaintiff's  claim 
as  is  hereia  pleaded  to,  and  save  as  aforesaid  in  man- 
ner hereon  indorsed.  The  indorsement  referred  to 
was  as  follows:  "  From  the  nature  of  the  dealings  be- 
tween plaintiff  and  defendant,  the  defendant  is  unable 
to  gire  in  detail  the  dates  and  amounts  of  the  Tarions 
pajnienta  made  bj  him  to  plaintiff  on  foot  of  plaintiff^s 
daim,  as  he  kept  no  vonchers  or  accounts  thereof, 
and  fiheqoentlj  paid  cash  on  delivery  for  some  of  the 
goods  sold  by  plaintiff  to  defendant,  and  at  other  times 
he  made  small  cash  payments  on  account  of  goods 
prerionslj  sold  and  delivered,  bnt  he  kept  no  vouchers 
or  reoonla  of  such  payments,  and  he  cannot,  fiom 
memory  ot  recoUecdon,  give  any  particulars  thereof,  hav- 
mg  deah  with  said  transactions  as  cash  transactions." 
A  second  plea  alleged  a  set-off  to  a  sum  cf  £9«  portion 
of  the  monies  churned,  and  a  third  plea  pleaded  that 
defendant  had  been  discharged  as  an  insolvent 

Michad  MmrU,  for  the  plaintiff,  moved  that  the 
plea  of  payment  might  be  set  aside,  because  the  par- 
licolars  of  the  payments  were  not  given. — Common 
Law  Procedure  Act,  1853,  s.  41.  The  plaintiff's 
previoos  bill  of  particulars  contained  three  hundred  or 
four  hundred  items,  from  threepence  upwards.  The 
defendant  does  not  swear  he  paid  the  amount  {Mcn^ 
cihan^  CJ'. — A  defendant  might  be  furnished  with  a 
bill  for  botcher's  meat  which  had  been  supplied  twelve 
months  before;  he  might  be  quite  certain  he  had  paid 
it,  and  justified  in  saying  he  had  paid  it,  though  he 
did  not  know  when  he  paid  it] 

IFI  J.  Sidn/gy^  contra, — ^The  defendant  would  not 
swear  mors  in  his  affidavit  than  he  would  in  the  wit- 
ness-box at  the  trial,  bnt  he  has  made  an  affidavit 
stalmg  *«  that  he  is  wholly  unable  to  stote  in  what  sums 
or  at  what  times  he  paid  plaintiff  for  the  items  of  his 
daim;  that  the  most  of  said  items  are  the  ordinary 
items  aopplied  by  plaintiff  for  the  use  of  deponent  and 
his  fomrlj,  and  that  the  goods  got  from  plaintiff  were 
generaDj  porehased  by  deponent's  servant  or  his  wife, 
who  sometimes  would  pay  cash  therefor  at  the  time 
of  the  aale  and  delivery  thereof  and  very  often  would 
pay  for  same  some  days  after  delivery;  that  he  has 
made  all  possible  inquiries  from  his  wife  and  other- 
wise, as  to  whether  she  conld  inform  him  of  the  times 
and  manner  in  which  she  made  such  payments  to 
plaintiC  »d  that  neither  deponent  nor  his  said  wife  is 
able  to  atate  the  particuUrs  of  the  payments  so  made, 
and  that  he  believes  that  the  plaintiff's  said  chum  is 
a  groealy  exaggerated  claim;  that  he  has  a  set-off 
agmnst  plaintiff  to  the  amount  of  iS9«  and  that  he  was 
discharged  as  an  insolvent  on  the  30th  June,  1862, 
St  which  time  he  believed  that  the  balance  due  to 
plaiDtifT  amounted  to  about  £4."  It  would  be  impos- 
sible to  swear  to  sixpenny  and  fourpenny  items. — 
Dustm  ▼.  Toole  (4  In  C.  L.  Rep.,  261);  Roche  v. 
Coldough  (5  Ir.  G.  L.  Rep.,  538).  IMonahan, 
CJ, — The  phuntiff  does  not  come  within  the  rule  at 
sn,  because  he  cannot  be  taken  by  surprise  at  the 
trial  ChrMant  J. — It  seems  to  me  that  it  is  a  fit- 
tn-case  for  the  defendant  to  ask  the  plaintiff  for  par- 
tioQlarsiy  than  tfie  phuntiff  the  defendant    Momcihanf 


CJ* — The  plea  may  be  false,  but  it  is  not  embarra^^s- 
ing.  Suppose  a  man  sued  for  £20  for  goods  sold  and 
delivered,  and  that  he  knows  there  is  only  £10  due, 
bnt  does  not  know  to  what  portion  of  the  demand 
that  £10  applies,  what  should  he  plead?]  Payment 
as  to  so  mnch.  \Monahany  CJ, — When  unable  to 
apportion  it,  it  is  usual  to  plead  payment  to  the  whole, 

•  and  a  set-off  to  the  whole,  and  at  the  trial  to  prove 
.  payment  of  half,  and  a  set  off  of  half.] 

MoNAHAN,  G.J. — We  think  there  is  a  non-compli- 
ance with  the  section  of  the  Act  of  Parliament  re- 
quiring that  with  every  plea  of  payment  there  should 
be  given  particulars;  but  we  have  been  referred  to 
anthority  to  show  that  if  the  defendant  be  unable  to 
comply  with  the  Act  of  Parliament,  he  is  not,  there- 
fore, to  be  deprived  of  the  plea  of  payment,  but  is  to 
put  an  indorsement  such  as  is  here  given.  There  was 
a  case  somewhat  similar  before  us,  where  acts  required 
by  Acts  of  Parliament  were  done,  but  the  times  of 
doing  them  were  impossible  to  telL  It  would  be  hard 
upon  suitors  to  criticise  their  affidavits  too  minutely. 

•  The  substance  of  the  defendant's  affidavit  b  this: — I 
am  sued  for  so  much  money;  I  believe  the  claim  is 
exaggerated ;  I  believe  that  a  portion  of  the  payments 
pleaded  were  made  by  my  wife  and  servant  It  docs 
not  occur  to  us  that  this  is  to  set  up  a  ca^e  which 
may  take  the  plaintiff  by  surprise.  In  point  of  fact  it 
may  have  that  result,  but  we  are  not  to  deprive  tho 
defendant  of  his  right  because  he  cannot  satisfy  us  as 
to  the  particulars  of  these  payments.  Bnt  as  the 
plaintiff  conld  not  have  been  aware  of  the  affidavit 
made  to  support  this  indorsement,  we  shall  make 

No  rule  on  the  motion. 


Hickman  v.  Fordk. — AprU  21. 
Practice — Security  for  Coate, 

It  will  make  no  exception  to  the  general  rtUe,  whu^ 
requires  a  planuijf  residing  out  oj  Vm  jurisdiction 
of  the  court  to  give  security  for  costs^  that  he  is  pos- 
sesses^ed  of  considerable  property  within  the  juris* 
diction. 

The  practice  of  the  Court  of  Common  Pleas  differs 
from  that  of  the  Court  of  Exchequer  in  respect  to 
the  affidavit  necessary  to  ground  a  motion  to  com- 
pel the  plaintiff  in  an  action  to  give  security  for 
costs,  the  former  court  being  satisfied  with  a  general 
affidwnt  of  merits* 

In  an  action  for  rent  by  an  absentee  landlord  against 
his  tenant^  an  affidavit  by  the  defendanfs  attorney^ 
which  contained  the  following^  was  held  sufficient  for 
the  above  purpose: — '*  This  deponent  saith  tie  said 
defendant  has  a  just  and  legal  defence  upon  the  me- 
rits^  as  deponent  believes^  to  the  said  action  of  the 
plaintiff,  and  deponent  saith  he  makes  this  affidavit 
in  consequence  of  the  defendant  having  been  cbligtd 
to  go  to  England  on  business^  where  he  is  at  pre* 
sent^  as  deponent  has  been  informed.^ 

Concannon^  for  the  defendant  in  this  case,  moved 
that  the  proceedings  be  stayed  until  the  phiintiff  g^ve 
security  for  costs.  The  action  is  brought  by  an  ab- 
sentee landlord,  who  resides  in  Mlncing-Iane,  London^ 
againt  hii  tenant,  for  £6,  being  a  quarter's  rent  of 
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premised  in  Doblin,  and  £  i  arreare  of  said  rent.  The 
rent  aocrned  due  on  the  Istof  April,  and  tbesnminons 
and  plaint  waa  served  ou  the  day  following.  The 
defendant's  attorney  has  made  an  aflSdavit,  stating 
where  ttie  plaintiff's  residence  is,  and  that  ''  the  de- 
fendant has  a  just  and  legal  defence  upon  the  merits, 
as  deponent  believes,  to  the  said  action  of  the  plain- 
tiff, and  that  he  makes  this  affidavit  in  consequence 
of  the  defendant  having  been  obliged  to  go  to  Eng- 
land on  busiuess,  where  he  is  at  present,  as  depo- 
nent has  been  informed.^'  The  plaintiff's  agent  has 
made  an  affidavit  stating  that  the  defendant  has  paid 
the  rent  of  the  premises  to  him  ever  since  they  were 
let  to  him  (from  which  it  appears  he  was  a  good  te- 
nant np  to  the  present),  and  stating  that  the  plaintiff 
is  possessed  of  property  in  Dublin  of  the  value  of 
about  five  hundred  pounds  per  aunum.  We  have  the 
agent's  receipt  for  the  rent  due  np  to  the  Ist  Jannary, 
1863,  which  includes  the  XI,  and  the  defence  to  the 
rest  of  the  claim  is  a  tender  of  the  money  before  ac- 
tion brought.  The  application  is  ex  cUhUo  justiticB^  i> 
respective  of  the  oppressive  character  of  the  action. — 
FenneU  v.  FUzgercdd  (4  Ir.  Law  ReCn  170).  The 
same  has  been  held  in  equity — Lord  Lucan  v.  La 
Touche  (1  Hogan's  Rep.,  44b),  and  is  stated  as  a 
mere  matter  of  practice  in  Ferguson's  Practice,  904. 
Etpre  V.  Sparks  (3  Ir.  G.  L.  Rep.,  542)  shows  that  it 
is  not  necessary  that  the  affidavit  should  set  ont  the 
nature  of  the  defence.  In  Spetuxr  v.  Campion  (3  Ir. 
G.  L.  Rep.  231),  an  affidavit  tbat  the  defendant  *'  is  ad- 
vised,, and  believes,  that  he  has  a  good  and  legal  de- 
fence on  the  merits,"  was  held  sufficient  So  Fitz- 
patnck  V.  Dooiey  (1  Ir.  Jur.»  N.S.,  333),  in  this 
court.  [Ball^  J, — The  practice  is  different  in  the 
Court  of  Exchequer.]  Yes;  but  it  is  the  same  in 
tliis  Gourt  and  the  Court  of  Queen's  Bench. 

Walter  Boyd^  contra. — ^Tbe  anthorities  cited  are 
old;  since  the  Common  Law  Procedure  Act,  1853, 
was  passed,  the  law  is  quite  different.  The  tenant 
obtained  the  receipt  by  a  misrepresentation.  [Monc^ 
han^  GJ. — It  is  clear  that,  independently  of  the  re- 
ceipt, the  case  comes  within  the  ordinary  rule.  CArw- 
Uan^  /.—It  is  well  settled  that  there  is  a  different 
practice  in  this  Court  and  the  Court  of  Exchequer. 
We  are  satisfied  with  a  general  affidavit]  This  affi 
davit  is  Insufficient ;  it  only  states  that  the  deponent 
has  been  informed,  &c  In  Higgina  v.  Bourke  (7  Ir. 
Jur.,  80),  the  affidavit  was  stronger;  it  set  out  the 
defence,  yet  was  not  held  sufficient  [C%rwftan,  J»-^ 
We  have  here  the  statement  in  the  affidavit  corrobo- 
rated in  pait  by  the  receipt  produced.  BaU^  J*.— > 
What  are  the  merits  of  your  case?]  A  quarter's  rent 
due.  ^Monahan^  CJ. — Why  did  yon  not  sue  in  the 
Civil  Bill  Court?]  The  plaintiff  would  not  get  costs. 
There  was  no  tender.  A  mistake  of  £1  was  disco- 
vered, and  the  plaintiff's  agent  refused  to  give  a  re- 
ceipt in  full  unless  that  £1  were  paid,  and  then  the 
defendant  refused  to  pay  any  of  the  rent 

MoNAHAN,  O.J.— Let  proceedings  be  stayed  until 
secntity  for  costs  is  given.  We  say  nothing  of  the 
costs  of  the  motion. 

Rah  accordingly. 


Court  of  ^ro&atr. 

CR«portcd  by  W.  B.  Milter,  Em|«LL.D  .  Bmlrtv-atXAv.] 

MAiiomsr  v.  Gaset. — AprU  24. 

Practice^Setting  doftm  eause^Final  judgment— 
85tA  RuU. 

Where  the  hearing  oj  a  cause  woe  commenced  m  Va- 
cation and  concluded  in  Term,  in  order  to  getjinal 
judgment,  it  ia  reguisitiU  /or  the  party  who  got  a 
verdict  to  apply  to  the  judge  to  limit  n  time  within 
which  the  other  party  shaU^ifhe  thinks  fit^  move  to 
set  aside  the  verdict^  pursuant  to  the  power  reserved 
in  the  86th  Rule,  contentious. 

Dr.  Townsend  applied  on  behalf  of  the  defendant  for 
liberty  to  set  down  the  cause  for  final  hearing  The 
cause  was  at  hearing  before  the  term  began,  and  was 
concluded  during  the  term.  If  it  was  to  be  considered 
as  heard  in  vacation  the  plaintiff  would  have,  n&der 
the  85th  Rule  (contentious),  the  first  fbor  days  of 
term  to  move  to  set  aside  the  verdict;  if  it  was,  oo 
the  other  hand,  considered  as  heard  in  term,  then  he 
should  move  within  the  first  four  sitting  days  after  the 
trial.  In  either  case  the  time  had  elapsed,  and  the 
defendant  was  entitled  to  set  down  the  cause  for  final 
judgment. 

Eeatinqe,  J. — ^This  appears  to  be  just  the  caae  is 
which  the  power  reservdl  by  the  kst  clause  of  the 
rule  referred  to  should  be  exercised,  as,  in  fact,  the 
cause  was  heard  partly  in  vacation  and  partly  in  tt*rm. 
I  will  therefore,  by  my  order,  dunect  that  the  time  for 
applying  to  set  aside  the  verdict  be  limited  to  two 
days. 

Nora.— The  followmg  ia  the  R»le  wferred  to:— '*85. 
Every  application  to  set  aside  a  verdict  or  nonsuit  shall  be 
made  within  the  first  four  days  of  the  term  ne&t  after  the 
trial,  if  bad  before  a  judge  of  the  Gonrt,  or  any  of  the  judges 
of  the  Saperior  Courts  of  Law,  either  in  the  mttings  after 
term  or  at  the  assizes,  or  within  the  first  four  sitting  days 
after  the  trial  if  had  within  the  term,  or  within  such  otiter  pe- 
riod as  the  Court  shall  hi  any  particular  case  think  fit  to 
Older." 


In  thk  ooods  of  Alexander  Oao. — April  24. 
Probate^  Scotch  confirmeOion. 

Where  a  ooi^rmation  was  made  in  Scotland  of  testa  • 
meiAary  papers  execuUd  by  aperson  who  waa  do- 
miciled  there,  but  died  be/ore  the  21  4r  22  Ffe.  c 
66  {the  PninUe  and  Confirmation  Act)  came  into 
operation,   there  being  assets  in  this  country,  the 
Court  will  cdlow  sw^  documents  to  be  proved  here, 
the  douse  about  reseating  the  confirmation  not  ap- 
plying to  the  case. 
Dr.  Gihbon,  for  Alexander  Stnart,  moved  for  liberty 
to  take  probate  of  several  docameats  executed  in 
Scotbmd  as  the  will  of  the  deceased.    A  deed  of  set- 
tlement, bearing  date  the  24th  December,  1850,  bad 
been  executed  by  the  deceased,  assigning  all  his  pro- 
perty and  all  his  moveable  estate  to  trustees:  and  also 
appointing  executors,  one  of  them  b«dng  'Alexander 
Stuart.     And  on  the  same  day  a  deed  of  instruction 
or  declaration  of  trust  was  also  executed.     A  holo- 
graph codicil  was  made  and  signed  by  tt^e  delieaaed, 
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and  dated  tho  13th  October,  1854;  no  attestation  by 
witnesses  was  to  it,  bat  in  Scotland  that  was  not  es- 
sentiaL  The  deceased  died  in  the  year  1864,  and  on 
29th  September,  1856,  a  probate  or  confirmation  was 
had,  and  a  testament  testamentar  was  granted  to  Alex- 
ander Stuart,  the  executor  of  those  docnments,  in  the 
Scotch  Court.  The  inventory  filed  there  did  not  in- 
cliid«  the  propertj  in  Ireland.  The  oath  was  the 
same  as  is  need  here.  The  Act,  2L  &  22  Vict  c  56, 
a.  9*  proTided  for  resealing  Scotch  grants,  bat  did  not 
applj  to  cases  where  parties  died  before  that  Act,  and 
the  v^gistiars,  had  declined  to  reseal  the  Scotch  grant 
—Goods  of  Gordon  {29  L.  J.  Prob.  67).  The  de- 
oeaaed,  as  was  sworn  by  affidavit,  had  been  domiciled 
in  Scotland.  The  original  papers  were  here,  having 
beeo  registered  in  Scotland. 

KBATncn,  J. — I  think  that  yon  are  entitled  to  pro- 
bate of  the  several  docnments  referred  to  as  together 
containing  the  last  will  of  the  deceased.  I  therefore 
give  joa  leave  to  apply  in  the  registry  for  and  obtain 
snch  a  grant. 

Order  accordingly. 


TUIAM  V»  TSBNAH. — Mo^f  4. 

Haheae  corpus  ad  testificandum — Prisoner, 

PwfUsM  referred  to  a  Law  Court  for  a  writ  of  habeas 
corpus  to  bring  up  a  prisoner  to  give  evidence  in 
the  Probate  Court. 

Dr.  Townsend^  for  the  pisintiff,  moved  for  a  habeas 
corpus  to  bnng  np  a  person  who  was  in  castody  un- 
der law  proeeis  to  give  evidence.  He  referred  to  the 
3Qtb  section  of  the  Probate  Act  of  1857,  which 
gnres  the  Ooart  all  the  powers  possessed  hy  the  G<lart> 
of  Chaneery  to  enforce  the  attendance  of  witnesses. 

KE^iUroK,  J.^ — I  am  not  aware  that  the  Court  of 
Cfaaao^y  can  issne  snch  a  writ.  Yon  had  better  ap- 
ply to  one  of  the  judges  of  the  Law  Courts,  as  the 
sheriff  might  be  involved  in  some  difficulty  if  I  or« 
dered  snch  a  writ. 


KoTB. — ^Bot  it  appcan  firom  the  ease  of  Bueheri^ge  v. 
WkaO^  (fi  W.  R.  180),  that  the  Conrt  of  Chanoery  does  p08« 
I69S  the  power  of  iaraing  snch  a  writ,  as  Yice-Ohancellor 
Kiodenley  in  that  case  ordered  it  to  issne  to  bring  up  a  per- 
son, in  caaSody  nadsr  legal  prooess  to  attend  in  Chambers  de 
dwia  diems  and  serend  other  cases  are  there  zefinrred  to 
where  the  matter  was  oonsidered  and  the  writ  ordered. 


Bradley  v.  Reillt — May  8. 

Praetiee  ■^Several  imQa  notpkaded. 

UhUuI^  consent,  severaHarher  teiSs  of  the  decea* 
sedf  not  propounded  by  any  party,  ^cannot  he  put 
m  ismse  in  etsfdt  by  an  executor  toestdbHska  later 
wiU,  nor  can  the  next  ofkin,  by  a  citatkm  on  the 
peroem  interested^  oblige  Oem  io  litigate  them  in 
tkageniL 

MarHu  nored  to  fix,  the  mode  of  trial  in  this  os^e. 
2V.  Babf  Q^Cf  for  the  defendant  mentioned  thai 


this  suit  was  by  an  executor,  in  a  will  of  the  decear 
sed,  to  prove  the  same  as  against  the  next  of  kin. 
There  were  besides  the  will  now  in  diapnte,  several 
former  wilb  of  the  same  deceased,  to  which  the  same 
plea  of  want  of  capacity  filed  in  this  salt  would 
equaUy  apply;  and  it  would  be  desirable  and  a  great 
saving  of  expense  to  have  their  validity  tried  in  the 
same  salt  with  that  of  the  one  before  the  Court.  In 
Custiss  V.  Dun  (4  Ir.  Jnr.  N.S.  248)  a  simiUir  course 
was  adopted,  but  it  was  by  consent;  and  in  O^Conr 
nor  V.  Herbert  (7  Ir.  Jnr.  N.S.  125)  two  wills  were  put 
in  issue  by  different  parties  in  the  suit.  It  occuired 
to  me  that  a  dtation  might  be  issued  by  the  next  of 
kin  on  the  several  parties  interested  under  the  prior 
wills  requiring  them  to  propound  or  see  proceedings 
in  this  suit;  but  on  looking  at  the  cases  of  TuUy  v. 
Dalton  (Milw.  462)  and  Little  v.  Comyn  (lb.  467), 
it  would  appear  that  such  a  course  would  be  impossi- 
ble, and  that  there  must  be  separate  suits  as  to  each 
wilL 

EzATiNGE,  J. — Unless  some  distinct  party  pro- 
pounds each  will  separately,  or  unless  every  one  inte- 
rested consents*  I  do  not  see  how  you  can  put  those 
earlier  wills  in  issue  in  this  suit. 


FOBSTIB  V.  MORPHr,  AMD  Hff  THE   OOOU  OF  MURPBT. 

Administration^'Creditor — N'ext    of  kin — Costs — 
Delay, 

Administration  refused  to  a  creditor  who  had  dted 
next  of  kin  to  accept  and  refuse,  though  the  estate 
was  insolvent,  and  corMderable  delay  on  the  part 
of  next  of  kin  in  applying  for  a  grant  had  oc- 
curred; but  in  such  ease  6ie  creditor  teas  allowed 
his  costs  out  of  the  estate.  * 

Dr,  MiUer^  on  behalf  of  the  plaintiff,  moved  for  liberty 
to  apply  for  and  obtain  letters  of  administration  of  tlie 
goods  of  the  deceased,  or  if  that  should  not  be 
gi*antod,  then  that  the  defendant  should  be  ordered 
before  he  extracted  a  grant  to  pay  the  costs  incurred 
by  the  plaintiff  in  the  proceedings  he  had  taken  in 
order  to  get  such  grant,  or  in  default  that  the  pUun- 
mlght  get  the  grant.  It  appeared  from  the  affidavit 
of  the  plaintiff  that  the  deceased  had  died  in  the 
beginning  of  November,  1862,  in  France,  intestate, 
leaving  a  widow  and  four  children  him  surviving,  one 
of  whom  is  the  defendant,  who  was  permanently 
resident  in  England.  The  deceased  died  greatly  em- 
barrassed, for  beyond  any  assets  be  left.  Theie 
were,  however,  assets  amouating  to  £100  in  Iie- 
htnd.  Tho  pUuntiff  had  in  1 852  recovered  agaihst  the 
deceased  in  the  Queen's  Bench  a  judgment  for  dS  1 8  1  Is. 
6d.,  but  having;  been  driven  to  take  proceedings  on 
his  jadgmeUt,  it  now  amounted  to  £55  17s.  1  Id.  On 
rthe  3rd  of  March,  1863,  the  defendant  and  the  other 
next  of  lun  and  the  widow  of  the  deceased  weie  duly 
served,  with  a  citation  on  behalf  ef  the  plaintiff  to*  ac- 
cept or  refuse  letters  of  administration  of  the  ^ood^ 
&&,  of  the  deceased,  otherwise  to  show  cause,  why  the 
same  should  not  be  granted  to  the  plaintiff;  and  ea 
the  2ad  <xf  May,  1863^  the  defindaat  appeared  and 
consented  to  accept  the  granti    As  to  the  ^tet  part 
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of  the  motion,  it  was  laid  down  bj  Sir  John  Ntchol  in 
Wed  ▼.  WW>y  (8  PhiL  374)  that  a  next  of  kin  when 
he  has  no  interest  and  where  the  estate  is  insolvent, 
may  be  exdnded.  Several  cases  are  cited  in  that 
case,  pp.  380,  and  381,  exactly  in  point,  where  the 
widow  and  next  of  kin  were  passed  over  in  favonr  of 
creditors,  and  where  the  debts  exceeded  the  assets; 
and  in  Withy  ▼.  Mangles  (10  Gh.  k  F.  248)  those 
eases  were  approved  of  by  Lord  Oottenhani.  The 
right  of  the  next  of  kin  is  not  a  legal  bot  almieficial 
right,  having  regurd  to  their  interest,  different  (inom 
tlwt  of  an  execntor  who  cannot  be  passed  over.  With 
respect  to  the  second  branch  of  the  motion,  if  the 
Gonrt  should  not  think  the  plaintiff  entitled  to  the 
grant,  he  is  clearly  entitled  to  his  costs.  The  next 
of  kin  delayed  so  long  that  he  was  boand  to  issne  the 
citation,  and  six  months  has  been  held  snch  delay,  as 
entitled  the  creditor  issuing  a  citation  to  his  costs. 
Cole  V.  Rea  (3  Phill.  428),  it  is  not  said  there  that 
the  costs  were  given  oat  of  the  estate,  on  the  contraiy 
it  would  appear  from  Sir  John  Nichors  language,  vIe. 
— «« It  was  the  duty  of  the  next  of  kin  to  have  taken 
out  this  representation  earlier — ^the  creditor  has  been 
compelled  to  take  these  steps  to  recover  his  debt,  he 
is  1  think  entitled  to  his  expensed,*'  as  if  the  next  of 
kin  was  ordered  to  pay  theuL  In  the  goods  ofSpittg^ 
(16  Jur.  92),  they  were  also  in  a  similar  case  oiderod 
by  Dr.  Lushington,  but  as  the  learned  advocate  who 
applied  on  behalf  of  the  creditors  only  asked  for  them 
out  of  the  estate,  perhaps  they  were  so  given  there. 
No  other  creditor  has  applied,  as  it  is  understood 
that  the  most  of  them  are  protected  by  policies  of 
insnrance. 

Dr.  BaU,  (ICt  for  the  defendant,  resisted  the  mo- 
tion.— The  next  of  kin  had  a  right  to  the  grant,  nn* 
less  exdnded  by  settlement  or  the  like,  but  there 
might  be  many  duties  for  the  administrator  in  this 
case  to  discharge,  though  the  estate  of  the  deceased 
appeared  insolvent,  and  it  was  not  desirable  that  a 
stranger  should  be  mixed  up  in  his  family  trans- 
actions. 

Kkahnob,  J ^There  may  be  a  good  deal  to  do  re- 
specting the  policies  of  insurance,  and  I  do  not  con- 
sider that  I  can  pass  over  the  right  of  the  next-of-kin 
in  this  case;  but  as  regards  the  plaintiff's  costs,  I 
thing  he  is  entitled  to  them,  but  only  out  of  the  es- 
tate. I  will  therefore  order  that  the  defendant  be  at 
liberty  to  apply  for  administration,  and  that  he  do  ex- 
tract within  fourteen  days  from  this  date,  and  m  de- 
fault, that  without  further  order  the  plaintiff  be  at 
liberty  to  extract,  and  that  he  be  paid  out  of  the  es- 
tate the  sum  of  £12  as  and  for  Ms  costs. 

Order  accordingly. 

KoTB.— In  this  osM,  prohablv,  ihe/)fm  of  the  dtaUon  had 
tome  weight  on  the  oonrt,  it  biSng  to  acotpi  wr  r^fim.  &o., 
which,  m  iVcvM  v.  AMi  (MUw.  669)  was  held  u  aamitfioa 
of  the  right  of  the  party  dted,  and  an  estoppel ;  hat  for  that, 
the  authorities  dted  wonld  appear  oonolonve,  that  if  the  es- 
tate is  clearly,  as  it  was  in  this  ease^  insolvent,  a  creditor 
wonld  he  preferrad  to  a  next-cf  kin.  Perhaps  in  dmHar  cases 
the  citation  shcmld  he  on^  '*  to  show  oanse  why  adminlstratimi 
should  not  he  committed  to  A.  B.^ 


GuoM  or  Urb» 

Felo  de  sMl^  of^Proidtics. 

Admxmatra^on  of  the  goods,  ^.  of  a  fdo  de  le 
granted  to  the  nominee  of  the  Crow%  though  there 
was  a  will  appointing  executors. 

G.  Waters,  on  behalf  of  T.  Mostyn,  the  solidtor  for 
the  treasury,  moved  for  letters  of  administration  of 
the  goods  and  ohatteb  of  the  deceased.  It  appeared 
from  the  affidavit  on  which  he  moved,  that  a  coro- 
ner's inquisition  of  the  3rd  of  March  last,  hdd  at  Ar- 
magh on  the  deceased's  body,  had  fonnd  a  verdict  that 
he  had  died  aye^ocfese;  and  an  inventory  hadbeen made 
of  his  personal  chattels;  amongst  thees  there  was  a  de- 
posit receipt  for  £1,600  lodged  in  a  Branch  Bank. 
The  Attorney- General  had  consented  to  the  grant  to 
the  solicitor  for  the  Treasury,  as  the  nominee,  and  for 
the  use  of  the  crown.  The  deceased  had  made  a  will, 
dated  the  3ixl  day  of  February,  1863,  duly  atteated, 
giving  his  property  amongst  his  relatives,  who  were 
now  in  Ameiica.  The  title  of  the  Crown  to  the  goods 
of  the  deceased  is  ascertmned  by  the  inquisition,  and 
that  Is  in  law  a  rovocation  of  the  will — 1  Wma.'s 
Ex.  56.  The  grant  must,  however,  be  subject  to  the 
debts,  according  to  Megit  v.  Johneim  (2  DougL  539). 
but  the  solidtor  of  the  treasury  is  exempt  from  giv- 
ing security  (20  &  21  Vict  a  79,  s.  86). 

KKATDfOE,  J. — If  your  title  is  under  the  inquisiiion 
yon  don't  require  the  adminbtration; .but  if  you  take 
it,  you  must  take  it  cum  onere,  I  therefora  decree 
letters  of  administration  to  you  without  being  reqoired 
to  give  secority. 

NoTB.--Soeb  however,  The  Goedt  of  EUaa  BaStg  (2  &  & 
T.  166),  where  the  disUnctSon  was  made  and  noted  on  hy  Sr 
G.  Croaswell  betweentbetitleof  a  will  of  a/slviisM  to  probate 
and  ito  cperoliM  eSeot ;  and  in  that  ease  the  executor  in  the  will 
of  a  /Uo  ds  se  was  held  entitled  to  probate  of  it  irrespective  o( 
the  Qneen's  warrant,  which  be  bad^  Indeed,  whatever  be&rs 
the  1  V.  c.  26,  may  have  been  considered  the  law  on  this 
sulyeet  it  is  clear  that  since  that  Act  no  wili  can  be  reaoM 
except  in  one  of  the  modes  there  pointed  out,  one  of  wbiob  ii 
marnage,  but  none  of  tbem  is  tmeftd^ ;  but  by  the  inqnlntioo  all 
the  goods  of  ihefUo  de  m  do  undoubtedly  vest  mthe  Grown. 

Crosslkt  t^.  Andrews. 

Practice — Notice  of  triaL 

In  future  it  wiQ  be  necessary  for  parties  going  to  trial 
to  give  regular  notice  of  trial  under  the  44th  Rule 
(contentious),  hesidee  the  eight  days'  notice  hereto- 
Jore  given  under  the  40th  Rule,  and  which  teas 
conndsred  sufficient  notice  oftriaL 
Dr.  BaU,  Q^C,  moved  ui  this  case  to  fix  the  mode  of 
trial 

KKATprox,  J I  wish  the  solicitors  practising  in 

this  Court  to  know  that  In  future  I  shall  require  a  re- 
gular and  formal  notice  of  trial  to  be  given  porsnaot 
to  the  44th  Rule  (oontentions),  as  when  the  copy  (^ 
it  is  lodged  in  the  office  I  will  be  able  at  once  to  aes 
the  state  of  the  busmess^  and  r^nlate  much  more 
readily  the  list  of  causes  for  hearing.  Heretofore  we 
conudered  the  eight  day  notice  to  fix  the  mode  of 
trial  as  sufficient  notice  of  tHtl,  but  it  will  be  more 
satisfactoiy  to  have  a  formal  notice  of  trial  lodged  in 
the  office. 
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NonL-^Tha  44th  Rait  it:— "The  plmintiff  shall,  ti^ht 
clttrdaji  at  leart  before  be  loteDdt  going  to  trial,  give  notice 
to  taoh  paitj  In  the  oaott  for  whom  an  appearanee  hat  been 
tntertd,  of  Ut  intention  to  do  toi  and  if  he  delay  gifioff  tnob 
notice  for  the  tpaoe  of  one  month  after  the  Court  &%  directed 
the  mode  in  whioh  the  qnestion  at  iatoe  shall  be  tried,  the 
defendant  maj  give  a  similar  notice  to  the  plaintiff  and  the 
aforetaid  other  parties.  A  copy  of  eveiy  such  notice,  whioh 
shall  be  aooordiog  to  the  form  Na  16,  shall  be  filed  in  the 
Rtgittfy;  and  the  cante,  esuept  in  catet  where  a  jnry  it  tnm- 
Doned,  or  wheiv  the  jndgt  thall  otherwitt  direct,  thall  come 
on  in  its  timi.* 


Keixt  v.  Kellt. 

AdMmuhratkm — Widow — Jotfi^  profit 

Jtis  no  ground  for  pamng  over  the  widow  in  the 
choiee  of  an  administraior  that  the  aeeete  consist 
pritidpaUy  of  afarm^  which  would  require  the  su- 
perintendence of  an  acHve  and  inteUigentfarmer^^ 
the  widow  being  advanced  in  Ufe:-''^  joint  grant 
''forced  bg  the  Court, 


Dr.  Townsend^  for  Anoe  Kelly,  the  widow  of  the 

deoMwed,  intestate,  mored  for  liberty  to  applj  for  and 

obtain  a  gnut  of  letters  of  administration  of  the  goods, 

Ac.  of  the  deceased.    The  deceased  was  a  fiurmer 

posaeasing  80  acres  of  land,  and  left  a  widow,  bnt  no 

children.     The  defendant  is  a  brother  of  the  deceased, 

and  one  of  his  next  of  kin ;  and  there  were  several 

nunora,  the  children  of  a  deceased  sister.    No  ground 

for  passfaig  over  the  widow  was  made,  as  thoogh  ad- 

Tuced  in  life  she  was  quite  competent  to  direct  the 

finn  to  be  sold  and  to  divide  the  produce,  and  would 

^ve  Bn|4e  security. 

Dr.  Batlt  (2.C« — It  would  be  more  for  the  advan- 
tage of  afl  parUes  that  the  farm  should  be  cultivated 
and  not  sold  yet,  as  there  was  a  depreciation  at  pre- 
sent m  the  value  of  land;  and  therefore  it  would  be 
more  denrable  that  the  defendant,  who  represented 
aO  the  next  of  Idn,  and  was  a  competent  farmer, 
should  have  the  grant,  or,  at  all  events,  that  he  should 
be  joined  in  the  grant  with  the  widow,  who  was  ad- 
vanced in  life  and  not  competent  to  manage  the  farm. 
KxAinroi,  J. — ^The  defendant  wants  to  coerce  the 
plamtiff  to  give  up  her  own  judgment  as  to  the  pro- 
priety of  selling  the  farm  or  not;  and  unless  on  con- 
sent the  Court  never  foroes  a  joint  grant.  I  will 
therelbro  ^**e  the  plaintiff  leave  to  apply  for  and  ob- 
tafaa  in  the  Registry  letters  of  administration  of  the 
goods,  Ac  of  the  deceased;  and  as  each  party  repre- 
sents a  moiety  of  the  assets,  let  each  party  have  their 
costs  ont  of  the  estate. 

Order  aeoordingtg. 


Coart  of  Baititrtt9trs$rSn0QlbriKj;« 

CBiptrtedbyJehn  Levej «  Ei^  Btnister.atJ««  3 

[BxroRB  Bbwick,  J.] 

Bx  GaiBLn  H'Gastht. 

TexetumUiigatiion'-mRecoioeringalesssum  Aan  an 
aetiom  ie  krou^  fot^-^inging  a  cross  adion. 

Where  an  action  is  brought  for  the  recovery  of  a  debt 
and  false  pleas  are  put  in;  and  then  a  croes-^gction 
u  broughif  and  both  at^  referred  to  arUtraHofi^ 


when  the  plaintiff  recovers  a  Use  sum  than  the  aO' 
tion  is  brought  for^  the  ground  oj  vexatious  dejence 
fails.  Although  bringing  an  unfounded  action  will 
always  receive  the  censure  of  the  Courts  get  where 
both  actions  are  made  the  subject  of  one  verdict  the 
insolvent  wHl  only  be  remanded  on  a  final  hearing 
wUhm  the  limits  of  the  discretionary  cause, 

Thx  insolvent  had  been  a  shopkeeper  in  Tralee.  He 
was  opposed  by  Mr.  James  M*Enery,  brewer  in  Li- 
merick, on  the  ground  of  having  vexationsly  defended 
an  action  brou^t  against  him  for  the  recovery  of  a 
debt,  and  for  bringing  an  unfounded  action  against 
M'Enery.  It  appeared  that  M*Enery  was  in  the  ha- 
bit of  supplying  the  Insolvent  with  goods  in  the  way 
of  his  business,  and  that  he  was  abo  employed  by 
him  in  selling  ale  and  porter  on  commission.  The  in- 
solvent having  passed  bills  on  account  of  the  debt  to 
the  amount  of  155iL,  M'Enery  sued  him  on  foot  of 
them;  and  the  insolvent  pleaded  that  they  had  been 
passed  for  his  accommodation,  and  without  any  con- 
sideration. He  at  the  same  time  brought  a  cross  ac- 
tion against  M'Enery,  claiming  a  sum  of  257^  for 
work,  labour,  commission,  cash  paid  for  his  use,  ftct 
to  which  he  pleaded  a  denial,  and  set  off  to  the 
amount  of  \S5L  claimed  by  him.  The  first  action 
came  to  trial,  and  when  it  was  being  proceeded  with, 
it,  as  well  as  the  cross-action  by  the  insolvent  against 
M'Enery,  were  referred  to  arbitration,  when  a  verdict 
on  the  two  cases  was  found  for  the  plaintiff  for  100^, 
with  100/.  6s.  4dL  costs;  and  for  the  sum  of  200L  6s. 
4d.eLoa.  so.  was  issued  against  him,  nnder  which  he 
was  arrested,  and  from  which  he  now  sought  to  be 
discharged  nnder  the  Act. 

Ktrnan^  Q,C..,  opposed  and  contended  that  it  was 
a  case  of  great  fraud,  and  one  of  peculiar  hardship  on 
the  opposing  creditor,  who  had  been  wantonly  put  to 
great  cost;  first,  in  prosecuting  an  action  to  which 
a  false  defence  had  been  pleaded;  and  secondly,  ui 
defending  an  action  that  turned  ont  to  be  wholly  nn- 
founded.  Pleading  that  the  bills  were  for  the  accom- 
modation of  Mr.  M*Enery  was  not  only  false,  bnt  was 
calculated  to  do  iiynry  to  Mr.  M^Enery  as  a  mercan- 
tile man;  the  idea  that  he  was  obliged  to  resort  io 
such  a  person  as  the  Insolvent  to  accept  bills  for  his 
accommodation  originated  in  malice,  and  was  utteriy 
false;  and  on  that  ground  the  case  came  clearly  under 
the  d21st  section  of  the  Act,  denominated  one  of  the 
penal  clauses.  The  insolvent  ought  to  get  a  very 
long  remand* 

aeron^  Q.(7.,  contended  that  the  debt  as  returned 
on  the  sdiedule  was  one  for  which  the  Court  had  not 
power  to  remand  the  insolvent  at  idL  [Z^ncA,  J4 — 
Why  so?]  Two  grounds  of  opposition  were  opened 
agunst  him: — ^first,  vexatious  litigation  in  defending 
an  action;  that  opposition  was  at  an  end,  inasmuch 
as  the  verdict  for  a  less  sum  than  the  action  waa 
brought  (oT—Ee  Staoey  (Cox  &  MKSrea's  Rep.  83); 
Levy  on  Insolvency,  313.  As  to  'the  second  ground^ 
namely,  bringing  an  unfounded  action,  there  was  no* 
thmg  whatever  about  that  on  the  schedule  or  in  the 
verdict;  so  that  for  the  debt  as  returned  In  the  sche- 
dule qua  debt,  or  the  mode  of  contracting  it,  there 
was  no  ground  whatever  for  remanding  the  insolvent 
at  all;  so  that,  histead  of  getting  the  veiy  long  re- 
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mand  that  was  called  fbr,  the  Court  would  be  boand 
to  giro  the  insolvoDt  a  free  diecharge. 

JuDOB  Lynch  said  he  would  take  time  to  the  next 
morning  to  consider  what  judgment  he  would  give; 
the  point  raised  was  somewhat  embarrassing,  but 
there  was  aothorit  j  for  it  He  might,  no  doubt,  have 
recourse  to  the  discretionary  clause;  but  he  thought, 
on  the  whole,  it  was  a  case  where  there  ought  not  to 
be  a  free  discharge. 

On  the  following  morning  Judge  Lyndi  sidd 
he  had  no  difficulty  in  the  case;  the  insolvent 
was  opposed  on  two  grounds, -« 1st,  vexatious 
defence,  by  pleading  that  the  bills  of  exchange  on 
which  the  action  was  brought  were  for  the  accommo- 
dation of  Mr.  Henry>  the  opposing  creditor.  Now, 
that  was  not  only  untrue  but  in  in  a  great  degree 
prejudicial  to  the  creditor.  Secondly,  for  having  frau- 
dulently contracted  a  debt  by  bringing  an  unfounded 
action  when  he  was  utterly  insolvent,  and  thus  putting 
his  creditor  to  costs  in  defending  himself.  No  doubt, 
both  actions  were  referred  to  arbitration,  and  a  gene- 
ral verdict  found  for  the  plaintiff  for  1002.,  with  costs, 
and  that  verdict  was  for  50/.  less  than  than  the  action 
was  brought  for.  It  was  contended  for  the  insolvent 
that  in  the  first  action  he  had  succeeded  in  reducing 
the  plaintiflTs  claim,  and  therefore  upon  decided  cases 
the  opposition  had  failed.  It  was  contended  m  the 
second  place  that  in  the  debt  as  retamed  on  the  sche- 
dule and  by  the  verdict  there  was  nothing  about  the 
costs  of  the  cross-action  said  to  have  been  unfounded, 
and  therefore  opposition  on  that  ground  had  also 
fkiled.  It  was  enough  to  know  that  the  action  was 
brought  to  show  that  the  insolvent  had  acted  most 
improperly;  and  he  never  could  give  countenance  in 
any  way  to  a  man  utterly  insolvent  in  circumstances 
bringing  an  action  to  recover  a  demand  that  bad  no 
valid  foundation,  and  thus  use  the  forms  of  the  law  to 
harross  and  oppress  his  creditor,  well  knowing  that  If 
he  foiled  In  his  snit  the  only  means  he  had  of  meeting 
his  creditors*  demand  was  by  going  through  the  Insol- 
vent Court  If  the  insolvent  had  not  succeeded  in 
'  reducing  the  plaintiff's  claim  to  a  considerable  amount 
there  was  no  doubt  that  he  would  give  him  a  very 
•  lottg  remand.  As  to  the  other  ground,  there  was  no 
'  dotibt  that  he  brought  an  nnfonndeid  action ;  but,  under 
the  circumstances  of  the  case,  he  thought  it  was  not 
'  necessary  to  deal  with  it  under  the  penal  clauses,  and 
he  thought  the  ends  of  justice  would  be  satisfied  by 
remanding  him  for  four  months  from  the  date  of  his 
arrest,  which  would  leave  him  another  month  in  prison. 


[BsFOBS  Ltmch,  J.J 

Bk  DuAix  AMD  Unux— jipt^  1863. 

Find  examination  of  bankrupt — JUckUts  tracUng^^ 
Misrepresentation  as  to  the  state  <^  his  e^airS'^ 
False  entries^ 

Whore  a  hankrypt  has  traded  recklessitf^  made  false 

'   rqfresentationa  as  to  the  state  of  his  affairs^  and 

mmde  false  or fidtitious  entries,  or  introduced  ficti* 

tious  figures  iato  his  books^  ^  the  purpose  if  hrmff* 

>      ing  out  a  haJlanee  in  his  favour;  hut  it  appears 

'  ^    upon  afadl  investigation  of  his  oase  hg  the  assignee 


that  there  has  been  no  suppression  or  concealment; 
the  examination  will  be  passed,  but  the  eertificate 
will  be  sutpendedfor  three  gears.  Cases  mag  oc- 
cur oj  so  Jraudulent  a  character  that,  although  the 
bankrupt  mag  make  a  Jull  disdosure,  stUlthe  Court 
will  not  be  bound  to  pass  the  examination, 

Thx  bankrupts  were  extensive  millers  at  0*Brien  's 
Bridge,  and  after  several  adjournments  they  came  up 
for  final  examination.  It  appeared  that  the  books 
were  principally  kept  and  the  business  managed  by 
Digan;  and  that  EEird,  who  had  recently  come  into 
the  concern  with  a  capital  of  £5,000,  whidi  appeared 
to  have  been  lost,  knew  nothing  of  the  afiairs  of  the 
partnership.  The  books  were  very  badly  kept,  and 
would  bear  any  construction  that  a  cl^rer  aceonntant 
might  choose  to  put  on  them.  Great  losses  had  been 
incurred,  and  very  serious  misrepresentations  had  been 
made  to  one  of  the  creditors,  particularly  the  Messrs. 
Adams,  the  embent  corn  merchants  of  Cork;  but  the 
official  assignee  had  reported  that  the  schedule  had 
been  tolerably  well  vouched,  and  that  there  was  no 
suppression  of  property  or  concealment. 

iyReardon  appeared  for  the  Messrs.  Adams  to  op- 
pose the  passing  of  the  examination ;  Keman,  (^C7., 
was  for  the  bankrupt,  Digan ;  and  Devitt  was  lor  J« 
Hird. 

O^Reardon  oontended  that  it  was  a  case  where, 
even  if  the  schedule  weie  vouched — which  he  thought 
was  impossible— -the  examination  ought  not  to  be 
passed,  as  he  believed.  If  the  examination  were 
passed  the  bankrupt  would,  under  the  ciroomstances, 
be  entitled  ultimately  to  get  his  certificate.  [Judge 
Lgnch* — I  do  not  admit  that  to  be  the  law.J  ^t 
whether  so  entitled  or  not,  there  was  quite  enough  la 
the  caiie  to  warrant  the  Court  in  saying  that  property 
must  have  been  suppressed,  or  was  unaccounted  for 
somewhere.  Upwaids  of  £15,000  had  disappeared 
within  two  years;  and  his  books  were  kept  in  such  a 
way  that  no  one  could  undentand  or  unravel  them; 
and  it  was  impossible  for  the  Court  to  come  to  the 
oundusion  that  that  Urge  sum  was  acoonnted  for. 
Then  as  to  conduct  he  totally  misrepresented  the  state  of 
his  afiiairs  to  those  from  whom  he  obtained  credit.  Ho 
committed  a  heartless  fraud  upon  his  partner,  Hird, 
by  representing  that  he  was  solveut  when  he  got  his 
£6,000,  which  were  wholly  lost;  and  although  coun- 
sel for  Hurd  announced  that  he  withdrew  oppoeition, 
still  the  Court  could  not  overlook  the  transaotion.  It 
was  clearly  a  case  where  the  examination  ought  not 
to  pass,  and  where  the  bankrupt  should  never  be  per- 
mitted to  get  Into  trade  again.  As  to  Hird,  there 
was,  of  course,  no  opposition  to  his  passing  and  get- 

nan  immediate  certificate. 
'eman,  Q  C,  for  the  bankrupt,  admitted  that  pro« 
per  or  Tegular  books  had  not  been  kept,  but  he  deaied 
that  there  wa$  any  coneealment  or  suppresaon  of  pro- 
perty, or  that  any  property  had  been  unaccounted  for; 
he  relied  on  the  report  of  the  official  asf^gnee.  The 
trade  in  vhksh  the  baakr^its  vera  engaged  waa  not 
disiastrous  daring  the  period  it  wafe  carried  on;  any- 
how their  losses  were  enoirmons.  He  admitted  that 
there  might  be  some  suspension  of  the  certificate,  but 
there  was  no  reason  why  the  examination  shopU  not 
pass. 


THE  IRISH  JURIST. 


139 


JuDQE  Ltncb  said  there  was  no  dovbt  that  the  case 
was  a  vwy  bad  one;  and  there  was  no  doubt  that  at ' 
nguded  Hird,  be  was  entided  to  the  sympathy  of  all . 
wbohaaidhis  case.     He  pnt  his  £6,000  into  the  | 
pvtnefBidp  on  representations  made  by  Digan  that 
the  coneem  was  solvent  when  he  must  have  known 
that  that  representation  was  nnfeme;  but  as  Hud, 
with  an  amount  of  good  feeling  and  forgiveness  rarely 
BsnfesCed  on  snch  ooeastons,  had  withdrawn  his  op- 
poflitioii,  the  Conrt  would  not  take  his  eonduct,  in 
dealing  with  Hird,  into  conaidnration  with  a  view  to 
say  pnnishment  with  regard  to  that  part  of  the  case, 
still  it'waa  impossible  to  wholly  shut  it  ont  of  view  in 
regarding  the  general  conduct  of  Digan.    The  losses 
for  three  years  were  set  down  at  £15,000,  and  there 
was  no  doubt  that  all  these  losses  had  not  been  satis- 
fsctorilj  aooonnted  for;  and  it  was  equally  true  that 
it  woakl  be  impossible  to  account  for  them  from  the 
way  the  books  were  kept.    The  books  of  a  trader, 
particnlariy  a  trader  engaged  in  extensi%'e  taansao* 
tions  like  Digan,  ought  to  b^  a  true  and  full  record  of 
all  his  affiuni;  but  such  was  not  the  case  in  the  pre- 
sent inaunee.     And  although  it  might  be  that  Digan 
had  origtnaMy  no  frudnient  intentions  in  the  manner 
in  which  he  kept  his  accounts,  still  it  was  in  evidence 
that  he  charged  himself  with  items  of  £800  and 
£  1,500  merely  to  make  out  a  balance  that  would  bear 
a  flembhmce  of  truth,  but  which  was  totally  falUdous, 
in  fiict  a  imbrication;  and  his  excuse  for  doing  that 
was  in  consequence  of  the  totting  being  wrong.  Now, 
these  entries  were  fictitious;  they  were  false  state- 
ments; and  what  reliance  could  be  placed  on  books 
kepi  in  that  way.     The  fact  that  books  were  not  pro- 
poly  kepi  did  not  of  itself  furnish  a  ground  for  re* 
AiaiDg  to  psss  the  exammatiou,  for  there  were  various 
other  ways,  by  invoices,  checks,  receipts,  and  other 
docnments  by  which  a  man  might  satisfactorily  prove 
the  truth  of  his  case;  but  there  was  nothing  so  sa- 
tisfactory as  books  regularly  kept    But  if,  besides  not 
having  kept  books  reguUrly,  there  was  any  evidence  of 
sappressioQ  or  conceidment  of  property,  then  the  case 
would  assnme  a  totally  different  aspect;  but  here  the 
official  assignee  expressed  his  belief  af^.er  investigating 
everything  the  estate  had  been  substantially  disclosed. 
The  Courts  relying  on  that  statement,  would  not  be 
justified  in  refusing  to  pass  the  examination.     Some- 
thmg  had  been  said  to  the  effect  that  no  matter  how 
frandnlent  a  case  might  be,  still  if  there  was  a  full 
and  tme  disclosure  of  the  bankrupt's  estate  and  ef- 
fects, he  would  be  bound  to  pass  the  examination,  and 
consequently   that    the    bankrupt    would    be  .enti- 
tled at  the  end  of  three  years,  at  the  most,  to  go 
mto  trade  agun,  and  that  there  was  some  decision  to 
that  effect.    Now  he  (Judge  Lynch)  did  not  believe 
that  to  be  the  law,  and  unless  he  was  coerced  by  some 
superior  tribunal,  ho  would  not  adopt  it.    The  true 
ground  of  complaint  against  Mr.  Digan  was,  that  be- 
ing engaged  m  a  shiking  trade  yearly,  losing  largely, 
he  did  not  look  minutely  into  his  afikirs,  but  became 
reekleas  and  nnmercantile  in  the  manner  in  which  he 
tried  to  raise  funds  to  get  himself  over  his  difficulties* 
WhOat  ia  thai  sinking  condition,  he  made  a  gross 
mis-atatement  of  his  afiairr  to  induce  Hird  to  beoome 
his  partner,  by  which  the  unfortunate  young  man  lost 
his  ^S^Oda    Instead  of  Digan  having  at  that  time, 


as  he  represented,  a  capital  of  £4,000,  he  was  actu- 
ally deficient  to  the  extent  of  £2,300,  and  in  coming 
before  the  court,  Digan  had  actually  to  vouch  his  ac- 
counts on  the  basis  of  that  deficiency,  which  existCMi 
in  the  month  of  September,  1860,  thus  falsifying  the 
statement  under  his  own  hand  that  he  had  a  capital  of 
£4,000,  which  induced  Hird  to  invest  his  £5,000, 
which  had  been  totally  lost.  Then  as  to  the  mode  of 
his  contracting  the  debts  with  Messrs.  Adams  and 
with  Mr.  Speight,  his  conduct  was  bigbly  reprehensi 
ble.  He  misrepresented  the  state  of  his  affairs,  and 
the  solvency  of  hid  brother,  whose  security  for  £2,000" 
he  gave  to  each  of  these  creditors,  stating  to  each  that 
his  brother  had  not  been  security  to  any  one  else,  and 
enjoined  secresy  on  each.  On  the  whole,  it  was  a 
caae  disclosing  the  most  reckless  and  unmercantile 
conduet  that  ever  marked  any  ease;  but  still  there 
was  some  evidence  in  the  case  to  show  that  although 
Digan  was  gradually  sinking,  yet  he  entertained  a 
belief  that  in  the  end  some  change  would  come  that 
would  enable  him  to  extricate  himself,  and  finally 
meet  his  engagements.  He  would  pass  his  final  ex- 
amination ;  but  in  the  interests  of  trade,  and  for  the 
protection  of  creditors  firom  being  in  future  made  the 
victims  of  such  a  system  as  was  disclosed  in  the  pre- 
sent case,  he  would  suspend  Digan's  certificate  for  the 
longest  period  the  law  would  permit,  namely  fbr  three 
years.  Hird  would,  of  course,  be  entitled  to  an  im- 
mediate certificate. 

Agent  to  the  bankraptcy — Mr.  Julian. 
Agent  to  the  bankrnpt,  Digan— Mr.  Perry. 
Agent  for  the  bankrnpt,  Hird— Mr.  Kearney. 


Re  Patrick  Hennest. 

Fifud  exanUnaiian'^Semoval  of  property — Deficiency 
unaccotMted  for^^CofUradiotory  evidence  given  by 
bankrupt — Want  of  books — False  entries. 

Where  property  has  been  removed^  although  it  has 
been  sworn  that  it  has  all  been  brought  backj  and 
the  creditors  are  unable  to  trace  any  other  property^ 
or  give  evidence  of  its  removal^  sHU  where  a  defi- 
ciency  is  unaccounted  for^  the  presumption  is  that 
all  the  property  concealed  has  not  been  restored. 
Where  the  evidence  of  the  bankrupt  is  contradicted^ 
and  his  only  explanation  is  that  he  does  fiot  rtcd" 
lect^  the  court  cannot  believe  that  he  has  made  aJuU 
disclosure.  In  such  case  the  examination  wUl  be 
adjourned  sino  die,  but  liberty  will  be  reserved  to 
re-open  it  when  the  bankrvpt  can  make  a  better  case, 
and  satisfy  the  creditors  that  all  the  property  has 
been  restored. 

The  bankrupt  was  a  draper  in  Macroom,  aud  had 
been  several  times  before  the  Court  for  the  purpose 
of  having  his  examination  passed.  It  was  alleged 
against  him  that  he  had  concealed  or  suppressed  pro- 
perty to  a  considerable  amount,  and  that  a  farm, 
which  was  in  the  possession  of  his  father-in-law,  a 
Mr.  Holland,  was  believed  to  be  his,  and  that  it  was 
purchased  with  four  hundred  pounds  of  his  creditor's 
money.  Holland  was  examined,  and  denied  positively 
that  there  was  any  of  the  bankrupt's  money  invested 
in  the  purchase  of  the  farm.    Some  of  the  persons 
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who  did  bnsiness  for  the  bankrapt  were  examined, 
who  deposed  that  stock  had  been  taken  in  Jaly,  1862, 
when  there  appeared  to  have  been  1,200  pounds 
worth  of  goods  on  hands.  In  about  three  weeks  af- 
terwuds,  stock  was  taken  by  a  person  in  the  employ- 
ment of  Sir  John  Amoit,  of  Cork,  who  was  the  largest 
creditor  the  bankrupt  had,  and  in  that  second  stock- 
taking there  was  deficiency,  or  difference,  between  it 
and  the  first  stock  of  npwards  of  three  hundred 
ponnds*  Sir  John  Arnott^s  clerk  then  remained  in 
charge  of  the  property,  making  sales  in  the  usual 
way,  and  assisted  by  the  bankrupt  and  his  fiunily. 
It  appeared  from  the  examination  of  some  of  the  wit- 
nesses that  the  bankrupt's  wife  had  concealed  a  parcel 
of  goods  on  a  garret,  and  that  she  directed  some  of 
the  persons  making  sales  in  the  shop  to  enter  a 
smaller  sum  than  was  actoally  received  in  many  in- 
stances, she  taking  the  difference  for  her  own  use,  but 
that  the  sams  so  taken  by  her  did  not  in  the  whole 
amount  to  five  ponnds.  The  bankrupt,  however, 
swore  that  he  had  nothing  to  do  with  those  false  en- 
tries or  the  removal  of  the  goods.  Upon  a  full  inves- 
tigation of  the  whole  case  before  the  official  assignee, 
there  appeared  a  deficiency,  or  sam  unaccounted  for, 
to  the  amount  of  one  hundred  ponnds  at  least.  Un- 
der those  circnmstances,  the  bankrupt  came  np  to  have 
his  final  examination  passed. 

K$man,  Q.(7.,  opposed,  fbr  the  assignees  and  cre- 
ditors.— He  read  the  several  depositions  made  by  the 
witnesses,  and  contended  that  the  bankrupt  was  per- 
fectly aware  hoth  of  the  fiilse  entries  and  the  removal 
of  goods  by  his  wife;  that  there  was  clearly  a  con- 
cealment of  property,  although  the  assignees  were 
unable  to  trace  it;  bnt  the  deficiency  that  exuted 
was  ample  proof  that  property  was  suppressed.  The 
creditors,  too,  were  convinced  that  the  farm  that  he 
alleged  belonged  to  his  £&ther-in-law  wad  his  own, 
but  (or  the  present  they  had  not  sufficient  evidence  to 
warrant  them  in  instituting  proceedings  to  recover  it 
for  the  creditors.  On  the  whole,  it  was  a  case  where 
the  interests  of  trade  required  that  the  examination 
should  be  adjonrned  sine  die^  and  the  bankrupt  be 
thus  prevented  from  getting  a  certificate,  or  going 
into  trade  again. 

Levy  addressed  the  Court  for  the  bankrupt— -There 
was  no  evidence  that  a  particle  of  property  had  been 
removed  from  the  bankrupt's  house.  What  the  wife 
removed  was  concealed  in  the  house,  and  she  had 
sworn  positively  that  it  had  all  been  brought  back.  As 
to  the  false  entries,  the  bankrupt  had  nothing  to  do 
with  them,  and  they  amounted  to  no  more  than  an  effort 
on  the  part  of  the  baokrupt's  wife  to  get  a  few  shil- 
lings for  the  support  of  her  family  whilst  the  creditors 
were  in  possession  of  th6  property. 

Judge  Lynch  said  he  considered  the  case  a  very 
bad  one;  and  in  his  opinion  it  was  an  important  one, 
and  could  not  be  allowed  to  pass  without  incurring 
the  strongest  condemnation  the  Court  could  pronounce. 
In  the  first  place  there  were  no  books  containing  a 
record  of  the  bankrupts  transactions,  but  there  were 
documenta  that  proved  beyond  dispute  that  property 
must  have  been  suppressed  or  made  away  with.  It 
was  contended  by  bankrupt's  counsel  that  because  no 
goods  had  been  traced  or  discovered  but  what  the 
bankrupt's  wife  had  concealed,  there  was  no  other 


concealment  or  suppressbn,  and  that  afl  she  had  i«- 
moved  had  been  brought  back.  The  nondisooveiy  of 
property  was  not  proof  that  there  had  been  do  snp- 
pression,  and  there  was  do  proof  that  all  the  wife  had 
concealed  had  been  brought  back;  and  then  there  was 
a  deficiency  to  a  considerable  amount  wholly  tmac- 
counted  for,  which  was  evidence  that  property  had 
been  made  away  with  in  some  way.  It  was  also  niiged 
that  the  bankrupt  had  nothing  to  do  with  the  removal 
of  the  property  by  hia  wife.  Bnt  there  was  distinct 
evidence  that  he  must  have  known  of  it,  for  one  of 
his  shopboys  swore  that  upon  one  occasion  when  he 
came  into  the  shop  he  said  that  the  shelves  looked 
naked,  and  some  of  the  goods  should  be  brought  bad. 
It  was  also  sworn  in  his  preaence  that  be  gave  direc- 
tions about  making  the  fidse  entries;  and  when  called 
back  and  asked  if  he  had  (pven  sudi  directioDS,  or  if 
he  had  made  the  observations  about  the  empty  shelTes 
or  brin^g  back  the  goods,  hia  answer  was  that  he 
did  not  recollect  It  appeared  too  that  he  bad  gim 
a  false  account  about  the  stock  taking;  he  swore  that 
he  had  given  directions  to  value  the  stock  as  high  aa 
posdble,— evidently  with  a  view  to  have  a  deficiency 
accounted  for,  by  having  it  believed  that  the  stock 
was  overvalned.  In  ahnost  everything  he  had  sworn 
he  was  contradicted  by  other  evidence,  and  by  undis- 
puted fiacts  in  the  case.  He  (Judge  Lynch)  tbooght 
he  would  do  an  injury  to  trade  if  he  were  to  pass  the 
examination  in  such  a  case  without  at  least  further 
and  more  satisfactory  evidence  that  all  the  property 
concealed  had  been  brought  back.  He  would  adjoam 
the  examination  sins  dk^  with  liberty  to  apply  to  re- 
open it,  when  he  was  prepared  to  make  a  better  one, 
and  satisfy  his  creditors  that  the  property  had  been 
all  restored. 


LoNQFOBD  April  Sxssiqus,  1863. 

[Before  Loftus  Bland,  Esq.,  Q.C.,  Chaibxan.] 

Down,  Crow,  and  WaaoK  v.  O'Brien. 

BiU  of  exchange  accepted  by  a  third  party,  andgim 
to  a  creditor  to  induce  him  to/orbewr  opposing  on 
ineolvenU 

Where  a  biU  of  exchange  ia  given  by  a  third  pcrtu  ^* 
a  creditor  to  induce  him  to  forbear  opposing  E*  an 
insolvent,  and  the  creditor  endorses  it  Jar  valuable 
consideration  to  the  plaintiffs,  who  have  no  noti(X 
whatever  of  the  insolvency  ofE.^  who  is  nopasi^ 
to  the  bill,  and  who  are  bona  fide  holders,  sliU  ^ 
cannot  recover  against  the  acceptor,  the  htU  being 
void,  ab  initio,  but  must  look  to  the  party  fi^ 
whom  they  received  the  bill 

This  was  a  civil  bill  process  brought  by  the  plaintiffs 
who  are  merchants  in  Dublin,  against  the  defendant, 
a  farmer,  residing  near  Longford,  under  the  following 
circumstonces:— It  appeared  that  a  person  nmeA 
Evers  had  petitioned  the  Insolvent  Court  to  be  dw • 
charged  as  an  insolvent;  and  on  the  day  his  caae  wM 
to  be  heard  a  creditor  of  his  named  Skelly  threatened 
to  oppose  his  discharge  unless  he  got  some  secnritj 
for  hU  debt.  He  said  he  was  iotbrmed  that  ^r«^| 
own  security  would  be  of  no  value,  but  suggested  that 
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be  shoold  get  tbe  secwdtj  of  a  third  party*  Evers 
then  isdoc^  O'Briea  to  give  Skellj  his  acceptance  for 
fourteen  poimdB»  heing  the  amonat  doe  bj  him  to 
Skflily,  Evers*  nane  not  eppearing  at  all  in  the  trana- 
accion.  Thia  bill  waa  endorsed  by  Skelly  to  the 
plaintiflb  for  yalne,  and  there  was  no  evidence  that 
they  ever  heard  of  the  insolvency  of  fivera... 

TrtZft>fi»aollGiton  saidUaoBsaliipefedBarlyentitled 
toadecBSflu  HcipprBfaended  that  no  authority  conld  be 
ihmid  to  shew  that  snch  a  bill  waa  in  the  hands  of  a 
party  to  whom  it  was  endorsed  before  dae,  and  who 
ga?e  valae  for  it,  and  who  never  heard  of  the  insol- 
vency was  not  a  perfect  and  valid  security,  even  sup- 
posing that  it  was  given  originally  to  buy  off  opposi- 
tion. 

Levy^  for  the  defendant,  examined  Skelly,  who 
admitted  that  the  note  was  given  to  him  to  stop  op- 
podtion  against  Evers.  He  endorsed  it  the  day  after 
he  got  it  to  the  plaintiflb  in  payment  of  a  debt  he  owed 
them;  they  knew  nothing  wlutever  of  the  insolvency 
of  Evers. 

TheCHAniUH  said  he-thongfat  the  plaintiffs,  under 
tbeee  circnmstances,  were  entitled  to  recover  unless 
tbejr  were  fixed  with  notice  of  the  insolvency.  It 
would  be  a  hardship  that  innocent  parties  who  had 
given  fhll  value  for  a  bill  of  exchange,  and  who  knew 
nothing  whatever  of  the  circumstances  under  which  it 
was  originally  made,  should  not  recover  upon  a  seen 
ritjr  that  appeared  to  be  perfectly  valid  as  far  as  they 
were  oonoeraeds 

Leoy  said  he  went  the  ftiU  length  of  aayhig 
that  the  bill  waa  void  ah  tntitto  and  could  not  be 
rrcoiew^  enn  in  the  hands  of  innocent  parties. 
There  wen  late  dimiaaa^ta  the  very  point:  J^ssiMf 
mf  andher  v.  Hawkea  (6  L.  T.  63);  Ooldmid 
V.  Hanq^den  (5  C  a,  N.S.,  94).  Thero  vace 
old  cases  to  be  found  in  all  the  works  on  insolvency 
to  the  effect  thai  an  agreement  by  a  third  party 
to  pay  a  aon  of  money  for  withdrawing  opposition  to 
an  insolvent  was  void,  and  could  not  be  enforced-^ 
Mwrraxf  v.  Reeves  (8  B.  &  G.  241).  The  defence 
was,  that  the  bill  was  void  as  regarded  the  defendant, 
and  he  had  only  to  prove  the  illegality  of  the  consi- 
deration, and  the  endorsee  was  left  to  recover  from 
his  immediate  endorser. 

The  Cbaibman  said,  upon  looking  into  some  antho- 
ritiea,  he  fonnd  that  in  cases  where  tbe  Legislature 
declared  that  the  illegality  of  the  consideration  shall 
make  the  oontraa  void,  the  defendant  may  insist  on 
Mich  illegality,  though  the  plaintiff  or  some  party  be- 
tween him  and  the  Hefendant  took  the  bill  bonajide 
and  gave  valuable  consideration  for  it;  and  the  inno- 
cent holder  can  only  in  such  cases  resort  to  the  party 
from  whom  he  received  Ho  thought  it  the  safer 
conrse  lo  dismiss  the  process. 


Court  of  CTfiaiitrrp. 

CBapovtcd  by  Edmund  T.  Bewlcy,  Esq ,  Bmnrteter.AULB«.J 

Dalt  V.  Aldwqktr.— Jan.  24;  Feb.  18,  1863. 

Will — Condruction — JoirU    tenancy — Tenancy    in 
common  with  benefit  of  survivorship. 

A  testator  devised  to  his  three  illegitimate  children^  A.^ 


B.  and  C^  a  yearly  rent-charge^  chargeeMe  on  the 
lands  of  X.^  to  be  equally  divided  between  them^ 
shwreandeharealdke^toholdtothesaid  A.£,  C.  andto 
their  heirs^  as  Joint  tenants;  and  in  default  of  such 
heirSf  the  testator  directed  that  the  rent-^arge  should 
merge  m  his  estate  in  the  lands  of  X.  A.,  on  her 
marrmget  pmt  ket  share  in  the  rent-charge  in  settle^ 
ment;  B.  and  C.  died  subsegnendy  intestate^  and 
toithout  ever  having  married.  In  a  suit  instHuted 
against  the  owners  of  the  lands  ofX.  by  A.^  chim- 
ing to  be  paid  the  entwe  of  the  rent-charge^  Held, 
that  by  the  true  eonstruction  of  the  above  devise^ 
A.^  B.^  and  C.  took  estates  in  joint  tenancy^  and 
that  as  A*  had  severed  this  joint  tenancy  by  her 
marriage  settUmenU^  die  was  entitled  to  only  one* 
third  of  the  rent-iAarge. 
A  devise  to  an  illegitimate  chUd  and  his  heirs  gives 
an  estate  infee-smpU. 

OBBisropHEB  Aldwqbte,  of  the  dty  of  Cork,  was,  at 
the  time  of  his  death,  seised  in  foe-simple  of  the  town 
and  lands  of  Ballybraok,  in  the  County  of  Cork,  and 
be'ng  so  seised,  by  his  will,  bearing  dhUe  the  20th  of 
Jannaiy,  1796,  he  made,  amongst  others,  the  foUow- 
iag  bequest—'*  I  ^ve,  devise,  i^d  bequeath  unto  my 
friend  Elisabeth  Scott,  one   abnuity,  yearly  rent* 
charge,  or  sum  of  one  hundred  guineas  sterling,  to  be 
charged  and  chargeable  ion  and  payable  out  of  All 
That  and  Those  the  town  and  lands  of  Ballybrack,  in 
the  County  of  Cork,  to  hold  to  the  said  Elisabeth 
Soott  and  her  asaigna  during  her  natural  life...  ...and 

fiom  and  after  the  death  of  the  said  Elisabeth  Seotti 
then  I  give,  devise,  and  bequeath  the  said  annuity, 
yearly  rent-charge,  or  yearly  sun  of  one  hundred  gui- 
neas, payable  as  aforesaid,  unto  and  amongst  Maria 
Aldworth,  Anne  Aldworth,  and  William  Christopher 
'  AUworth,  the  children  of  the  said  Elisabeth  Scott 
and  me,  l»  ba  eqaally  divided  between  them,  share 
and  share  alike,  ttt  hoki  to  the  said  Maria  Aldworth, 
Anne  Aldworth,  and  WiHtam  Christopher  Aldworth, 
and  to  their  hdrs  for  ever,  at  joint  tenants,  but  in 
default  of  such  heirs,  then  I  order  and  direct,  and  my 
will  is,  that  the  said  annuity,  or  yearly  rent-charge, 
should  merge  and  sink  in  my  said  estate  in  the  said 
lands  of  Ballybrack.  And  I  hereby  give,  grant,  and 
devise  unto  the  said  Elisabeth  Scott,  during  her  life, 
and  unto  the  said  Maria  Aldworth,  Anne  Aldworth, 
and  William  Christopher  Aldworth,  and  unto  their 
heirs,  as  they  shall  after  her  decease  become  entitled 
to  the  said  annuity,  or  any  part  thereof,  full  power  and 
lawful  authority,  as  often  as  the  said  annuity,  yearly 
rent-charge,  or  any  part  thereof,  shsll  be  unpaid  by 
the  space  of  twenty- one  days  after  any  or  either 
of  the  days  of  payment  on  which  the  same  ought  to 
be  paid  as  aforesaid,  to  enter  upon  all  or  any  part  of 
the  said  town  and  lands  of  BsUybrack,  and  to  dis- 
train for  the  same,  and  for  so  mudi  thereof  as  shall  be 
then  in  arrear."  After  certain  other  legacies,  which 
were  unimportant  as  far  as  regards  the  question  in- 
volved in  this  suit,  the  testator  devised  the  residue  of 
all  his  real,  freehold,  and  personal  estste  to  Martha 
Aldwoith,  his  mother,  and  bin  brothers,  St  Legcr 
Aldworth  and  Robert  Rogers  Aldworth,  theur  heirs 
and  assigns,  for  ever,  share  and  share  alike,  '*  to  hold 
to  them,  their  heirs  and  assigns,  as  tenants  in  (x^m- 
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mo  I,  and  not  aa  joint  tenants.''   Shortly  after  making 
his  will,  the  tesutor  died,  leaving  him  sarviving,  Eli- 
zabeth Scott,  and  his  and  her  three  illegitimate  chil- 
dren, vis.,   Maria  Aldworth,  Anne  A1dworth«  and 
William   Christopher   Aldworth.      In   May,    1815, 
Maria  Aldworth,  the  petitioner  in  the  present  case, 
married  Denis  Daly,  and,  by  a  deed  of  settlement, 
dated  the   10th  of  May,   lxS15,  duly  execated  by 
Maria  Aldworth  in  contempladon  of  the  marriage  af- 
terwards doly  solemnized,  after  reciting  that  Maria 
Aldworth  was  entitled,  nuder  the  will  of  her  father, 
Christopher  Aldworth,  to  the  reversion  expectant 
upon  the  death  of  her  mother,  of  and  in  one  undivided 
third  part  or  share  of  a  perpetual  annuity  of  £113 
166.  pi&r  annum,  charged  and  chargeable  upon,  and 
issuing  and  payable  out  of  the  lands  of  Bailybraek, 
and  reciting  the  said  intended  marriage  between  Ma- 
ria Aldworth  and  Denis  Daly,  it  was  iivitnessed  tliat, 
in  consideration  of  the  said  marriage,  and  of  ten  shil- 
lings sterling,  Maria  Aldworth,  by  and  with  the  ap- 
probation of  Denis  Daly  t&<^tified  as  therein,  granted 
and  assigned  unto  certain  trustees  therein  named,  the 
said  undivided  third  part  or  share  of  the  said  perpe 
tnal  annuity  of  £113  158.  per  annum,  and  all  her 
estate,  right,  title,  and  interest  therein,  to  hold  to  the 
said  trustees,  and  the  survivor  of  them,  her  heirs,  ex- 
ecutors, and  assigns,  from  and  immediately  after  the 
death  of  her  mother,  upon  trust,  for  the  sole  use  and 
benefit  of  Maria  Aldworth  for  her  life,  and  from  and 
after  her  death,  to  and  for  such  uses,  and  to  such  per 
son,  and  for  such  estate  as  she  should,  by  her  will 
duly  executed,  appoint.     This  rent-charge  was  paid 
by  the  owner  of  the  lauds  of  Ballybrack  for  the  time 
being  to  Elizabeth  Scott,  up  to  the  date  of  her  death, 
which  took  place  in  the  year  1858.     Anne  Aldworth 
and  William  Christopher  Aldworth,  two  of  the  chil- 
dren named  in  the  will,  died  in  the  year  1824,  intes- 
tate, and  without  ever  having  been  married.    Denis 
Daly,  husband  of  Maria  Daly,  otherwise  Aldworth, 
the  petitioner,  died  in  the  year  1856,  leaving  several 
children  him  surviving.    The  Rev.  John  Aldworth, 
the  respondent,  was  at  the  time  of  the  present  suit, 
and  previously,  seised  in  fee  of  the  lands  of  Bally* 
brack,  and  from  time  to  time  the  petitioner  caused 
various  applications  to  be  made  to  him  for  the  pay- 
ment of  the  entire  of  the  annuity  of  one  hundred  gni- 
ne  8  per  annum  from  the  date  of  the  death  of  her 
mother,  £lizabeth  Scott     He,  however,  refused  to 
do  so,  but  offered  to  pay  the  petitioner  one-third  of 
the  annuity,  contending  that  by  the  true  construction 
of  Christopher  Aldworth's  will,  the  petitioner,  Anne 
Aldworth,  and  William  Christopher  Aldworth,  took 
estates  in  joint  tenancy  in  the  annuity,  and  that  the 
effect  of  the  deed  of  settlement  executed  on  the  peti- 
tioner's marriage  was  to  sever  the  joint  tenancy  as 
t)  her  share,  and  that  inasmuch  as  Anne  Aldworth 
and  William   Christopher  Aldworth  had  died  intes- 
tate, and  leiiig  without  children  and  illegitimate,  had 
not  lef\  any  lawful  heir  or  heirs,  two-thii-ds  of  the 
annuity  had  merged.     It  was  also  contended  that  the 
same  rcsu't  would  follow  if  the  petitioner,  Anne  Aid- 
worth,  and  William  Christopher  Aldworth,  had  taken 
estates  under  the  will  as  tenants  in  common.     On  the 
other  hand  it  was  ur^ed  on  behalf  of  the  petitioner 
that  by  the  true  construction  of  the  will  the  petitioner, 


Anoe  Aldworth,  and  William  Christopher  Aldworth, 
were  tenants  in  common  of  the  anunity  with  benefit 
of  survivorship,  and  that  in  the  events  that  had  hap- 
pened, the  petitioner  was  entitled  on  the  death  of 
EEzabeth  Scott  to  the  entire  of  the  annuity,  and  that 
no  part  of  it  had  merged.  It  was  then  mutually 
agreed  between  the  parties  to  submit  a  special  case  to 
the  Court  of  Chancery  ander  the  provbions  of  the 
llth  section  of  the  Chancery  Regulation  Act  (Ire- 
land), and  the  questions  foi  the  opinion  of  the  Couit 
were  the  following: — First,  what  estate  the  petitioiier, 
Anoe  Aldworth,  and  William  Christopher  Aldworth, 
took  in  the  rent-charge  under  the  devise?  Second, 
whether  the  petitioner's  marriage  had  any,  and,  if  so, 
what  effect  or  operation  on  the  estate  of  the  peti- 
tioner under  the  will  in  the  whole  or  any  part  of  the 
rent-charge?  Thhd,  was  the  petitioner  entitled,  in 
the  events  that  had  happened,  to  the  entire  of  the 
annuity,  or  rent-charge? 

The  SoltcUoT^General  (with  him  Serjeant  SnUtvan 
and  Exham)  for  the  pet'tioner. — From  the  terms  of 
the  will  of  Christopher  Aldworth,  it  is  evident  that 
he  intended  that  this  rent- charge  should  snbsbt  as  a 
whole,  and  should  merge  only  when  all  the  objects 
intended  to  be  benefited  by  it  had  ceased  to  exisr. 
When  the'testator  says  that  the  annuity  skall  merge 
in  default  of  heirs,  he  merely  expresses  the  rale  of 
law,  for  any  gift  over  in  such  a  case  would  be  void, 
A  rent  merges  and  does  not  escheat. — Coke  LittL, 
298,  a.,  vol  2.     According  to  the  true  construction, 
the  devise  is  neither  a  tenancy  in  common,  nor  a  joint 
tenancy,  but  a  tenancy  in  common  with  benefit  of 
survivorship,  t.s.,  a  tenancy  in  common  ^  life  with 
remainder  to  the  survivor  in  fee.    The  words,  '*  to  be 
equally  divided  between  them,  share  and  Share  alike," 
plainly  indicate  a  tenancy  in  common — Stones  v. 
Heuriky  (I  Ves.  sen.,   165)  JoUffe  v.  East  (3  Br. 
Ch.  C,  25)— and  the  subsequent  clause  points  to  the 
benefit  of  survivorship.     It  is  the  duty  of  the  Court 
to  give  efiect  to  this  latter  portion  of  the  devise,  with- 
out making  it  inconsistent  with  the  preceding,  but  the 
construction  contended  for  on  the  other  side  must 
render  some  of  the  words  wholly  inoperative.     This 
estate  is  one  well  known  to  the  law. — Doe  d  BorwdL 
y.  Ahey  (I  M.  &  S.  428).     At  page  435,  Bayley,  J , 
observes— *' A  tenancy  in  common  with  benefit  of 
survivorship,  Is  a  case  which  may  exbt  witbont  being 
a  joint  tenancy;  because  survivorship  is  not  tlie  only 
characteristic  of  a  joint  tenancy.    There  is  one  view 
in  which  it  might  be  important  to  the  testator  to  cre- 
ate a  tenancy  in  common  with  survivorship,  and  yet 
not  a  joint  tenancy.    It  might  be  important  in  this 
view,  because  if  it  were  a  joint  tenancy,  one  joint 
tenant  might,  by  means  of  a  lease  made  during  her 
life,  convey  to  the  lessee  a  title  paramount  to  that  of 
the  survivors.     It  might,  therefore,  be  the  object  of 
the  testator  to  obviate  such  a  consequence,  which 
would  in  effect  defeat  his  intention." — Haddebey  v. 
Adams  (22  Eeav.,  266).     Barker  v.  Giles  (2  P.  W. 
279t)  is  a  case  the  converse  of  the  pr^  sent  one,  but 
the  true  principle  of  construction  is  laid  down  there  in 
the  judgment  of  the  Lord  Chancellor.  He  says — ^  it  is 
a  certain  rule,  in  the  exposition  of  wills  espcciallj, 
that  every  word  shall  have  its  effect,  and  not  be  re- 
jected, if  any  construction  can  possibly  be  pnt  upon 
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it"    The  reasoning  in  this  case  is  precisely  analogoas 
to  that  in  Barker  v.  OiUa^  and,  by  oar  construction, 
every  word  in  the  devise  will  have  its  proper  effect. — 
2  Jann.,  672.     It  appears  to  me  that  if  the  Court 
will  not  adopt  this  construction,  it  must  incline  to  a 
tenancy  in  common. — Booth  v.   Alington   (3   Jur., 
N.  S.,  835).     The  following  view  is  then  worthy  of 
consideration.     The  children  are  described  in  the  will 
as  being  illegitimate,  and  therefore  the  expression, 
"in  default  of  such  heirs,"  may  be  deemed  equivalent 
to  a  failure  of  the  only  heirs  that  illegitimate  children 
eonld  have,  viz.,  heirs  of  the  body.   Thus,  the  estates 
given  wonld  be  estates  tail  with  cross- remainders  over. 
Brewster,  Q.C.,   (with  him  Warren,   Q.C.,   and 
Greene), — In  the  first  place  it  is  plain  that  the  testa- 
tor thought  one  third  of  this  annuity  of  one  hundred 
guineas  a  proper  and  sufficient  provision  for  each  of 
these  three  illegitimate  children.     There  was  no  an- 
tecedent existing  rent- charge;  it  was  a  rent-charge 
created  de  novo^  and  therefore  the  Court  should  con- 
strue it  so  as  to  permit  it  to  onerate  the  estate  for  as 
short  a  time  as  possible.     As  to  the  last  point  put 
forward  by  the  Solicitor- General,  there  is  an  express 
decbioa  on  the  question.     In  the  case  of  Idle  v. 
Cook  (1  P.  W.,  78),  it  is  laid  down  that  if  lands  are 
given  to  a  bastard  and  his  heirs,  it  is  a  gift  in  fee- 
simple.    With  regard  to  the  other  view  of  the  case, 
contended  for  by  the  petitioner,  I  am  willing  to  admit 
that  the  testator  could  have  given  such  estates,  if  he 
employed  some  words  similar  to  those  found  in  the  , 
case  of  Doe  v.  Abey.    There  the  word  "  survivor "  j 
was  expressly  used,  and  nothing  conld  be  clearer  and 
more  predse  than  tiie  intention  of  the  testator.     In  [ 
RaddeUey  v.  Adams^  also,  the  devise  was  "  to  hold 
as  tenants  in  common  with  benefit  of  survivorship."  i 
Bat  will  the  Court,  in  the  absence  of  any  expressed 
wish  of  the  testator,  give  to  this  devise  such  a  con 
stractjon  as  might  bave  deprived  the  children  of  either 
Maria,  Anne,  or  William  Christopher  Aldworth  of 
soy  share  in  the  rent-charge  by  the  taking  effect  of 
the  remainder  over?    Doe  d.  Littiewood  v.  Orem  (4 
H.  &  W.,  229),  if  held  to  be  an  anthonty,  decides 
this  case  at  once.    There,  in  a  devise  to  A.  and  B., 
"equally  between  them,  to  take  as  joint  tenants,  and 
their  several  and  respective  heirs  and  assigns  for 
ever,''  it  was  held  that  they  took  as  joint  tenants  for 
life,  with  several  inheritances  on  the  death  of  the  snr- 
TiTor_Cooi&8on  t.  Bingham  (17  Beav.,  262).    The 
langoage  of  the  power  of  distiess  in  the  will  would 
seem  to  shew  that  the  heirs  of  each  of  the  children 
were  to  take  on  the  death  of  their  parent,  and  there- 
fore the  soundest  construction,  perhaps,  would  be  to 
consider  it  a  devise  of  absolute  estates  as  tenants  in 
common  in  fee. 

The  following  authorities  were  also  cited: — Enchin 
T.  WyUt  (31  L.  J.,  N.  a,  Ch.,  410);  Fleming 
r.  FUmng  (6  Ir.  Ch.,  129);  Eidgewai/  v.  Munkit- 
trick  (1  Dr.  &  War.,  84);  1  Inst,  183,  b;  6  Com. 
%,  tit.  "Devise.'* 

Cur.  adv.  vtdL 

F^,  18 — ^Thb  Lord  Chancellor. — ^This  was  a 
petition  for  the  payment  of  a  rent-charge  or  annuity 
<levised  by  the  will  of  Christopher  Aldworth.  The 
petitioner,  Maria  Aldworth,  otherwise  Daly,  claimed 


to  be  entitled  to  the  entire  of  the  yearly  rent  charge, 
under  the   following  circumstances: — The   petition, 
which  is  a  very  short  one,  sets  out  the  will  of  Chris- 
topher Aldworth,  whereby  he  bequeaths  a  rent-charge 
of  one  hundred  guineas  per  annum  to  Elizabeth  Scott 
for  life,  and  from  and  after  the  death  of  the  said  Eli- 
zabeth Scott,  the  testator  bequeaths  this  rent-charge 
unto  and  amongst  Maria  Aldworth,  Anne  Aldworth, 
and  William  Christopher  Aldworth,   «*  to  be  equally 
divided  between  them,  share  and  share  alike,  to  hold 
to  the  said  Maria  Aldworth,   Anrie  Aldworth,  and 
William  Christopher  Aldworth,  and  to  their  heirs  for 
ever,  as  joiJt  tenants;  but  in  default  of  such  heirs, 
then  I  order  and  direct,  and  my  will  is,  that  the  said 
annuity  or  yearly  rent-charge  should  merge  and  sink 
in  my  said  estate  in  the  said  lands  of  Bally  brack.'* 
These  three  persons  were  the  illegitimate  children  of 
Christopher  Aldworth  and  Elizabeth  Scott.     If  the 
Court  could  interpret  "  heirs  "  as  "  heirs  of  the  body," 
the  case  could  -give  rise  to  various  questions,  which, 
howe\er,  it  is  now  unnecessary  to  advert  to.     The 
case  of  Idle  v.  Cook  (1  P.  W,  78,)  b  perfectly  con- 
clusive on  this  point.    That  beiog  so,  we  must  consi- 
der whether  any  construction  can  be  giv^cn  to  this 
devise,  which,  in  the  events  that  have   happened, 
would  entitle  the  petitioner  to  make  this  claim  to  the 
entire  of  the  rent-charge.     By  the  settlement  made 
on  her  marriage  with  Mr.  Daly,  she  has  put  her  share 
in  this  rent-charge  in  settlement,  the  consequence  of 
which  is,  that  if  the  estate  were  one  in  joint  tenancy, 
she  has  severed  it  by  this  act  of  hers.    If,  on  tho 
other  hand,  the  ^tate  was  a  tenancy  in  common,  tho 
result  is  the  same,  for  the  two  other  children,  having 
died  without  heirs,  their  shares  in  the  rent- charge 
have  merged  in  the  estate.     A  peculiar  construction, 
however,  is  sometimes  adopted,  by  which  certain  de- 
vises have  been  held  to  give  an  estate  in  tenancy  in 
common  for  life,  with  remainder  over  to  the  survivor 
by  way  of  contingent  remainder.    This  constrnctlon 
might  answer  the  case  of  the  petitioner,  if  the  lan- 
guage of  the  will  can  be  brought  within  the  authori- 
ties.   The  first  of  tho  cases  referred  to  was  Doe  d. 
Borwell  t.  Abeif  (nbi  supra).    That  was  a  devise  to 
three  sisters  of  tho  testator,  for  and  during  their  joins 
natural  lives,  and  tho  life  of  the  sorvivor,  to  take  as 
tenants  in  common,  and  not  as  joint  tenants,  remain- 
der to  trnstees  during  the  respeotive  lives  of  the  sisters, 
and  the  life  of  the  survivor,  to  preserve  contingent 
remamders,  and  from  and  afler  their  respective  de- 
ceases, and  the  decease  of  the  survivor,  reminder 
over.    There  the  word  ** survivor"  was  expressly 
stated,  and  the  remainder  to  the  survivor  was  given 
by  necessary  implication.     So  also  in  HaddeUey  y. 
Adams  (nbi  supra)  the  words  '*  benefit  of  snrvivor- 
ship  "  were  introdnoed.     In  the  case  of  Doe  t.  Green^ 
and  in  Barker  v.  QUes^  analogous  considerations  led 
to  the  decisions  of  tho  Court.     But  here  I  have  no- 
thing to  lead  me  to  the  belief  that  the  testator  had 
any  snch  intention  as  that  contended  for  by  the  peti- 
tioner.   The  expression  "  to  be  equally  divided,"  in  a 
deed,  would  not  in  itself  necessarily  create  a  tenancy 
in  common,  and  it  is  only  of  late  that  it  is  been  held 
to  have  audi  an  effect  even  in  a  will.    In  Armstrong 
V.  Elndge  (S  Br.  Ch.  C,  215),  the  Lord  Chancellor 
lays  down  that,  "  though  the  words  '  equally  to  be 
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divided,'  and  *  share  and  share  alike,'  were  in  general 
oonstraed  in  a  will  to  create  a  tenancy  in  common; 
yet  when  the  context  shews  a  joint  tenancy,  the  words 
shonld  be  constmed  accordingly."  The  language  of 
the  habendum  here  is,  y  to  hold  to  them,  and  their 
heirs,  as  joint  tenants,"  and  in  my  mind  there  is  no- 
thing to  control  its  plain  and  legitimate  meaning.  If 
these  words  had  occarred  in  a  deed,  there  is  no  donbt 
bnt  that  an  estate  in  joint  tenancy  would  have  been 
created.  Here  I  have  legal  phraseology  employed, 
and  I  mast  give  the  legal  meaning  to  the  legal  words 
as  long  as  a  different  constrnction  is  not  clearly  known 
to  have  been  contemplated  by  the  testator.  I  mast, 
therefore,  dismiss  this  petition,  without  costs,  how- 
ever, as  the  respondent  does  not  ask  for  them. 


MASTER  LTTTOITS  COURT. 

Reported  by  OllTcr  J.  Burke.  Eeq^  Bmleter.Bt.Lew. 

Armstrono  V,  West  and  othxes. 

Will — Legacy — Accumulation — Remoteneee. 

N.  A,  btf  will  bearing  daU  4th  May^  1861,  devieed 
hie  real  and  personal  property  to  trustees  upon 
trusty  to  pay  all  debts  and  legacies^  and  the  residue 
Hiereof  "  shaJl  be  allowed  to  accumulate  for  as  long 
a  period  as  the  law  wiU  aUow^and  the  proceeds  as 
they  accrue  are  to  be  invested  m  the  OovL  JUnds, 
and  ij  my  nephew  J.  B.  have  a  son^  who  shall 
attain  the  age  of  25  years^  such  son  shaU  be  enti- 
tled<a25  to  all  said  rent  and  residue  of  my  real 
and  personal  estate^  and  to  the  said  accumrdation 
thereof  and  in  case  the  eldest  son  of  J.  B.  die  be- 
fore 25,  then  the  second  son  shall  be  so  entitled,  and 
so  on  according  to  priority  of  birth;  and  in  case 
my  said  nephew  shcUl  not  have  any  son  who  shall 
attain  25  years  oj  age,  then  I  declare  my  will  to 
be,  that  any  son  ofA^.  who  shall  attain  25  years 
of  age  shall  be  entitled  thereto,  and  if  A.  B.  shall 
not  have  any  son  who  shall  attain  25,  then  my  wiU 
is  that  W.  J.  &  shaU  be  entitled  thereto  after  the 
lapse  of2\  years  after  my  deaths  and  in  case  of 
the  death  of  W.  J.  S.  before  the  lapse  of2\  years 
aftermy  deaths  then  the  eldest  and  each  successive 
son  of  my  nephew  22.  B,  (if  he  shall  have  a  son  or 
sons)  shall  at  25  years  become  entitled  thereto;  and 
in  case  K  B.  shall  not  havea  sonwhoshail  attain 
25,  then  that  the  eldest  son  of  AL  B.  shall  be  entitled, 
andincaseAL  B.  shall  not  have  a  son  who  shall  at- 
tain 25,  then  that  H.  W.  at  present  an  infant,  shaU 
he  entitled  after  21  years  after  my  death.  Held,  that 
the  bequests  to  the  unborn  sons  of  J.  B.  and  A.  B. 
were  void,  as  they  did  notvest  within  21  ytars  after 
the  death  of  the  testatrix. 
Held,  also,  that  the  (imitations  over  to  W.  J.  S.  and 
H.  W,,  although  within  21  years,  were  void^  de- 
pending as  they  did  on  a  void  gift. 

This  was  a  caase  petition  presented  by  the  executor, 
B.  Armstrong,  under  the  15th  section  of  the  Chancery 
Regulation  Act,  to  cany  into  execution  the  trusts  of 
the  will  of  the  late  Hannah  Busby,  who  died  in  April, 
1862,  possessed  of  considerable  personal  property,  \ 


amounting  to  about  £  1 8000,and  seised  of  the  house  and 
demesne  of  Churohtown  House,  near  Dnndmm,  in  the 
County  of  Dublin.   The  material  portions  of  the  wUI 
upon  which  the  questions  of  construction  arose  were 
as  follows: — **I  give   and   bequeath   all   the    pro- 
perty I  may  die  possessed  of,  of  what  nature  soever, 
to  trustees  and  thehr  executors"  (naming  them),  "but 
only  upon  the  trusts  following;  in  the  first  place,  out  of 
my  personal  estate  to  pay  the  legades  and  annuities 
hereinafter  mentioned ;  and  as  to  all  the  rest  and  re- 
sidue of  my  estate,  real  and  personal,  after  paying  my 
debts  (if  any)  and  funeral  and  testamentaiy  expenses, 
and  providing  for  sud  legacies  and  annuities,  my 
will  is  that  the  said  rest  and  residue,  and  the  rents, 
dividends,  bonuses,  interest,  issues,  profits,  and  pro- 
ceeds thereof  shall  be  allowed  to  accamulate  for  as 
long  a  period  as  the  law  will  allow,  the  proceeds  as 
they  accrue  and  are  receiving  to  be  invested  in 
Government  funds  or  on  real  landed  security;  and 
it  is  my  will,  if  my  nephew  John  Busby  have  a  son 
who  shall  attun  the  age  of  85  years,  and  who  shall 
have  been  educated  at  Eton,    Harrow,  Rugby,  or 
Sandhurst,  and  who  shall  have  been  brought  up  to 
any  gentlemanly  proflession  or  walk  in  life,  such  son 
shall,  at  hb  age  of  25  years,  be  entitled  to  ail  said 
rent  and  residue  of  my  said  real  and  personal  estate, 
and  to  the  said  accumulation  thereof;  and  I  empower 
the  said  trustees,  out  of  the  rents,  issues,  and  profits 
of  the  ssdd  rest  and  residue,  to  apply  and  advance 
funds  to  educate  the  son  of  the  said  John  Busby  (or 
others  the  sons  of  John  Busby  or  Alphonso  Bosby 
hereinafter  named,  who  shall  be  presumptively  enti- 
tled under  the  limitations  of  this  my  will)  at  Eton, 
Harrow,  Rugby,  or  Sandhurst,  if  it  shall  not  be  con- 
venient to  the  said  John  Busby  and  Alphonso  Busby 
as  the  case  may  be,  to  advance  funds  for  that  purpose.^ 
Testatrix  then  gave  a  power  to  trustees  to  advance 
money  to  promote  the  son  of  John  Busby  or  Alphonso 
Rusby  in  their  professions,  '*  and  it  is  my  will  that  the 
eldest  son  of  said  John  Busby  shall  be  first  entitled 
under  this  my  will,  and  in  case  he  die  before  25  years 
of  age,  that  then  the  second  son  of  John  Busby  shall 
be  so  entitled,  and  so  on  according  to  priority  of  birth; 
and  in  case  my  said  nephew  shall  not  have  any  son 
who  shall  attain  the  age  of  25  years,  I  declare,  and 
my  will  is  that  any  son  or  sons  of  my  nephew,  Al« 
phonso  Busby,  who  shall  attain  the  age  of  25  years, 
shall  be  so  entitled  at  that  age  to  the  esUte,  benefit, 
and  advantages  hereinbefore  mentioned  in  respect  of 
the  son  and  sons  of  the  said  John  Busby,  but  only 
on  the  like  terms  as  to  education  and  profession,  the 
eldest  son  of  said  Alphonso  to  be  first  entitled,  and 
if  he  shall  not  attain  die  age  of  25  years,  the  second 
son  to  be  so  entitled,  and  so  on  according  to  the  pri- 
ority of  the  births  of  the  several  sons  of  the  said 
Alphonso  Busby,  and   in  case  the  said  Alphonso 
Busby  shall  not  have  a  son  who  shall  attain  the  age 
of  25  years,  then  my  will  is,  and  I  declare  that  Wil- 
fred James  Stirling,  the  son  of  James  Stirling,  Esq* 
of  Ballonby  Park,  Dundmm,  in  the  County  of  Dublin, 
shall  become  and  be  entitled,  as  is  hereinbefore  de- 
clared, in    regard    to    a    son    of   the  said    John 
Busby,    after    the    lapse    of   21   years   after   my 
death,  to  all  the  rest  and  residue  of  my  real  and  per- 
sonal estate,    and  the    said   accnmidation  thereof, 
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and  ia  case  of  the  death  of  said  Wilfred 
Jimes  Stirling^^before  the  lapse  of  21  years  after  my 
death,  then  my  will  is,  and  I  declare  that  the  eldest 
and  etch  saccessiv^e  son,  according  to  priority  of  birth 
of  my  nephew  Robert  Billing  (if  he  shall  ha^e  a  son 
or  sons)  shall,  at  his  age  of  25  years  become  and  be 
entitled,  aa  is  hereinbefore  declared  and  entitled  with 
regard  to  the  son  of  John  Bnaby,  and  in  case  the 
said  Robert  Billing  shall  not  have  a  son  who  shall 
attain  his  age  of  25  years,  then  I  declare,  and  my 
will  is,  that  the  eldest  and  each  snccessire  soa  (ac- 
cording to  priority  of  birth)  of  my  nephew,  Alfred 
BQling,  BhaU,  at  his  age  of  25  years  become  and  he 
endded,  as  is  herereinbefore  declared  and  intended  In 
r^ard  to  the  son  of  the  eaid  John  Bosby;  and  in 
case  the  said  Alfred  Billing  shall  not  have  a  son  who 
shaD  attain  his  age  of  25  years,  then  my  will  is,  and 
I  dedare  that  Hercules  West,  atpreaent  the  yonngest 
son  of  Archdeacon  West,  and  now  between  fonr  and 
fire  years  old,  shall  become  entitled,  as  is  hereinbefore 
declared  and  intended  in  regard  to  a  son  of  John 
Busby,  ffier  the  lapse  of  21  years  after  my  deaths  to 
all  the  wtt  and  residue  of  my  real  and  personal  estate, 
cad  said  aecamnlation  thereof;  and  It  is  my  will,  and 
I  direct  that  if  any  members  of  my  family,  who  is,  or 
iBty  become  entitled  nnder  this  my  will,  shall  dispute 
ome  wholly  or  m  part,  or  institute  any  suit  at  law 
or  in  equity  in  reference  to  any  disposition  thereof, 
such  person  shall  forfeit  all  interest,  and  every  right 
under  this  will  as  if  they  were  not  mentioned  therein, 
and  the  estate  and  interest  of  such  person  shall  go 
over  to  the  person  next  in  remainder,  nnder  the  llmi- 
tions  aforesaid." 
J7.  Zover  appeared  for  the  petitioner. 

IT.  Law,  Q.C^  for  John^  Busby,  the  heir-at-law, 
submitted  that  the  limitations  in  the  will  were  void, 
that  the  two  first  limitations  were  beyond  the  time 
allowed  by  kw  for  property  to  accumulate,  namely, 
that  the  will  provided  for  the  accumulation  of  25 
years  instead  of  21  years,  and  that  the  subsequent 
limitations  to  Stirling  and  West  were  also  void,  be- 
caose  they  were  dependent  upon  the  prior  limitations, 
and  as  the  first  failed,  the  snbseqnent  limitation  fell 
to  the  ground.  Neither  John  Busby  nor  Alphonso 
Busby  had  children  at  the  time  of  the  death  of  tes- 
tatrix. 

F.  WaiAs,  dC,  and  F.  Whyte  for  W.  J.  Stiriiug, 
a  minor,  who  claimed  to  be  entitled  at  21  years  of 
age  nnder  the  limitations  of  the  wilL 

y.  E.  Walsh,  Q.  C  for  Mr.  Hercules  West,  one  of  the 
BuiorB.— -<^  the  part  of  the  minors  it  was  contended 
that  the  limitadona  were  quite  independent  limitations 
and  that  even  though  the  two  first  were  void  as 
being  beyond  the  legal  period  of  limitation,  the  others 
were  vaiid  and  ought  to  take  effect.  It  was  also 
argued  that  as  the  limitations  were  preceded  by  the 
daun  which  stated  that  the  siud  rest  residue,  &C., 
should  be  allowed  to  accumulate  for  as  long  a  period 
tt  the  kw  will  allow,  that  was  equivalent  to  a 
declaration  by  testatrix  that  if  any  child  of  her  ne- 
phew attained  25  years  within  21  years  after  her 
death,  then  the  property  was  to  vest  in  that  person, 
or  in  other  words  saying  21  years,  that  as  the  will 
woold  speak  from  the  death,  and  as  she  might  have 
fired  for  years  after,  it  was  poastble  for  either  of  her 


nephews  to  have  children  who  would  attain  25  years 
within  21  years  after  her  death.  The  cases  relied  ou 
are  fully  set  forth  in  the  judgment  of  the  Master. 

Dec  12. — Masteb  Lrrrosr. — ^Thls  is  a  cause  peti- 
tion of  great  importance  to  the  parties,  and  involving 
an  important  question  of  law.  I  have  arrived  at  the 
opinion  that  the  bequests  to  the  unborn  sons  of  John 
Busby  and  Alphonso  Busby  are  void,  having  refer- 
ence to  the  established  rules  of  law,  as  they  cannot 
vest  within  the  prescribed  period  after  the  death  of 
the  testatrix.  If  either  of  these  gentlemen  were  now 
to  have  a  son  or  sons,  he  could  not  claim  to  be  enti- 
tled until  he  had  arrived  at  the  age  of  25  years  which 
must  ex  necessitate  be  at  a  period  considerably  exceed- 
ing 21  years  from  the  death  of  the  testatrix.  It  is 
not  necessary  to  dwell  upon  the  further  conditions 
Imposed  as  regards  their  education,  nor  is  the  present 
case  open  to  the  observation  that  the  condition  im- 
posed might  by  possibility  be  fulfilled  within  the  time 
required  by  law,  for  such  is  not  possible,  nor  in  my 
view,  even  if  such  a  possibility  did  exist,  could  it  ren- 
der the  gift  less  invalid.  It  may  be  stated  then  as  a 
point  well  settled  that  the  time  from  which  the  period 
affected  by  the  rule  agdnst  perpetnities  Is  to  be  com- 
puted is  In  the  case  of  a  will  from  the  death  of  the 
testator,  and  it  b  also  not  to  be  questioned  that  when 
lives  in  being  do  not  form  part  of  the  time  of  suspen- 
sion, or  postponement,  the  only  period  allowed  nnder 
the  rnle  is  21  years  absolutely.  See  Lewis  on  Per- 
petuities, 171  &  172,  and  the  cases  there  collected; 
also  Crooke  v.  DeVandes  (9  Veeej  197);  and  Palmer 
V.  Halford  (4  Russ.  403).  Now  applying  these  rules 
with  the  principle  which  is  clearly  laid  down  in  the 
same  book,  p.  164,  it  appears  to  me  that  the  above  men- 
tioned limitations  are  void.  The  author  there  defines 
a  perpetuity  "as  a  future  limitation,  whether  executory, 
or  by  way  of  remainder,  and  of  either  real  and  per- 
sonal property  which  is  not  to  vest  until  after  the  ex- 
piration of  or  will  not  necessarily  vest  within  the  pe- 
riod fixed  and  prescribed  by  law,"  and  he  adds  that "  it 
is  not  sufficient  in  order  to  test  the  legality  of  a  limi- 
tation to  inquire  irhether  it  be  capable  of  taking  effect 
within  the  period  fixed  and  prescribed  by  law;  '^  and 
he  adds  ^  that  It  is  not  snfficient  in  order  to  test  the 
legality  of  a  limitation  to  hiqnire  whether  it  be  capable 
af  taking  efiect  within  the  period  prescribed  by  the 
rule."  It  must  be  so  (himed  as  ex  necessitate  to  take 
efiect,  if  at  all,  within  that  period,  and  at  page  170  he 
adds,  ^*  a  possibility  that  the  event  upon  the  happen- 
ing of  which  the  estate  is  to  vest  may  not  be  within 
the  proper  time  is  snfficient  to  avoid  the  whole  limit- 
ations." The  above  limitations,  applying  these  princi- 
ples to  them,  must  be  considered  and  held  in  my  opi* 
nion  to  be  void.  The  question,  however,  as  regards 
the  gift  to  Mrs.  Stirling's  son,  and  the  son  of  Arch- 
deacon West  is  of  great  nicety,  but  I  am  of  opinion 
that  the  principles  of  law  above  stated  will  be  fonnd 
to  bear  on  the  validity  of  the  gift  to  them  also.  I 
have  not  been  enabled  to  bring  myself  to  regard  the 
gifts  to  them  as  independent  beqnests.  On  the  con- 
trary the  words  of  the  will  and  the  intention  of  the 
testatrix,  as  I  gather  it  from  the  whole  will,  lead  me  to 
believe  that  she  never  meant  either  Mr.  Stlrimg's  son 
or  Archdeacon  West's  son  to  take,  unless  in  a  oertain 
event,  that  event  being  in  case  a  son  of  Jonn  Bosby 
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or  Alphonso  Bosby  should  not  attain  the  age  of  25 
years.  Now  it  is  qaite  possible  that  John  Bnsby  or  Al- 
phonso Bosby  may  yet  have  a  son  who  may  live  to  at- 
tun  25  years  of  age.    Such  a  son  living  to  attun 
that  age  wonld  not  be  entitled  to  take  according  to 
the  rale  of  laws  as  I  have  viewed  it  in  this  case. 
Gonld  it  then  be  said  that  Mr.  Stirling's  son  or  Arch- 
deacon West's  son  shoold  now  talse  according  to  the 
intention  of  the  testatrix  (even  if  there  were  no  other  ob- 
jection which  I  shall  presently  notice)  when  the  primary 
object  of  the  testatrix's  bounty  may  be  in  existence, 
and  yet  take  nothing  by  reason  of  the  rule  and  re- 
quirement of  the  law?     I  think  not.     The  event  upon 
which  Mr.  Stirling's  son,  or  Archdeacon  West's  son, 
are  to  take  is  expressed  to  be  in  case  there  shall  be 
no  son  of  John  Bosby  or  Alphonso  Busby  who  shall 
attain  to  25  years,  but  each  of  those  geutlemen  may 
have  sons  who  shall  attidn  that  age.     How  then  can 
I  declare  Stirling  or  West  now  entitled,  as  if  the  event 
prescribed  in  the  former  poition  of  the  will  had  either 
now  taken  place,  or  had  not  been  made  a  condition. 
If  such  event  shall  take  place,  viz.,  the  birth  of  a  son 
of  John  Busby,  or  Alphonso  Busby,  who  should  live 
to  attain  25  years,  it  would  be  contrary  to  the  inten- 
tion that  either  Stirling  or  West  should  take.    The 
intention  was  not  that  if,  by  reason  of  the  rules  of 
law,  the  sons  of  John  Busby  and  Alphonso  Busby 
could  not  take,  then  the  others  were  to  take,  but 
the  taking  of  the  latter  is  made  to  depend  upon  an 
event  still  uncertain,  and  which  cannot  become  a  cer- 
tainty within  the  prescribed  time;  their  taking  is  made 
to  depend  on  an  event  in  fact,  and  not  on  an  event  in 
law.    Therefoi*e,  firstly,  the  rules  of  law  are  against 
the  claims  urged  by  West  and  Stiriing,  the  limitations 
over  to  them  depending  on  a  void  gifl;  and  secondly, 
the  intention  of  the  testatrix  was,  that  they  shoold 
not  take  if  John  or  Alphonso  Bnsby  should  have  a 
son    who    would    attain    the    age   of   25     years, 
Montgomery    v.    Deering   (2    M.  &    G.,     182), 
vide  also  Jarman  on  Wills,  23  L    Lord  St.  Leonards, 
in  commenting  on  the  case  of  Beard  v.  W^eetcott  (5 
Taunt,  393),  decided  by  Lord  Eldon,  in  accordance 
with  the  judgment  of  the  Court  of  King's  Bench  upon 
a  case  sent  to  that  Court  for  its  dec'ision,  says,  **  It 
was  decided,  not  because  It  was  within  the  law  of 
perpetuity,   but  expressly  on   the  ground  that  the 
limitation  over  was  never  intended  bv  the  testator  to 
take  effect,  unless  the  persons  whqm  he  intended  to 
take  under  the  previous  limitations,  would,  if  they 
had  been  alive,  l^en  capable  of  enjoying  the  estate, 
and  that  he  did  not  intend  that  the  estate  should  wait 
for  persons  to  take  in  a  given  event,  when  the  persons 
to  take  {id  est,  to  take  in  the  interim)  was  actually  in 
existence,  but  could  not  take."    This  shews,  that 
where  there  are  gifts  over,  which  are  void  for  perpe^ 
tnity,  and  there  is  a  subsequent  and  independent 
clause  or  ^ft  over,  which  is  within  the  line  of  perpe- 
tuities, effect  cannot  be  given  to  such  a  claim  unless 
it  will  dovetail  in  and  accord  with  previous  limitations 
which  are  valid,  and  1  Jarman,  231,  remarks  upon  this 
case,  ''  The  reasoning  is  clearly  applicable,  as  well  to 
an  executory  gift  as  to  a  reminder."    This  doctrine 
it  appears  to  me,  is  applicable  to  the  present  case; 
there  is  no  posubility  of  the  limltatibns  over  taking 
effect  independently  of  the  first  devise— it  is  limited 


upon  the  demise  of  John  Busby  and  Alphonso  Bosb/ 
having  no  son  who  should  live  to  be  tveotj-fire. 
The  event  must  necessarily  be  contingeot  daring  the 
lives  of  John  and  Alphonso,  and  perhaps  eren  after 
their  deaths,  if  they  should  leave  sons  surviving.  The 
gift  over  is  wholly  dependent  on  the  foot  of  SQch  som 
not  attaining  the  age  of  twenty-five.  It  might  ha?e 
been  otherwise  if  the  gift  over  had  been  in  the  event 
of  John  and  Alphonso  having  no  son  at  the  death  of 
the  testatrix,  or  no  son  living  at  the  time  of  their 
own  death.  No  help  can  be  derived  from  the  ▼ordi, 
'*  so  far  as  the  rules  of  law  and  equity  permit."  In 
the  first  place  they  are  confined  to  the  accumnlatioo, 
but  Cumpy  v.  Jones  (2  Men,  756),  deddes  that, 
although  these  words  shew  an  intention  not  to  con- 
travene legal  limits,  yet  if  the  limitation  be  complete 
in  itself,  it  must  be  either  wholly  good  or  wholly  Toid, 
as  it  originally  stands,  and  I  am  of  opinion  that  the 
trust  for  accumulation  is  so  far  connected  with  the 
void  limitation,  as  to  be  inoperative  against  those  who 
shall  take  the  residue.  I  think,  therefore,  that  the 
residue  must  be  taken  in  trust  for  the  heir-a^w  and 
next  of  kin.  As  to  the  inference  to  V  drawn 
from  the  residuary  clause,  vide  Hockley  v.  Uawke^ 
1  Yes.  Jnn.,  150),  a  residuary  clause  b  a  mai^of 
intention,  but  not  sufficient  to  say  it  was  absolutely 
the  intent  that  there  should  be  something  to  satisfy  it* 
Decretal  order  accordinglif. 


Reported  by  WUllain  Woodlock,  EM|.,BaRlster.^Uv.] 

[Before  Lefrot,  C.J.,  Monahan,  C. J.,  and  Baix, 
Christian,  O'Brien,  Hayes,and  Fittoerald,  JJ.] 

Sfaioht  v.  Beterueb — April  29* 

Charter  party—Authority  of  ship-broker  to  hind  ship- 
owner—  General  and  particular  agency. 

A  ship  broker^  employed  by  a  8hip'0uma\  hasfiOiW^ 
general  authority  as  will  enable  him  to  charter  m 
ship  for  a  voyage  in  a  manner  contrary  to  instrve- 
tione  expressly  given  to  him  by  the  owner,  although 
such  instructions  have  not  been  communicated  to 
the  parties  dealing  tcith  him. 
This  was  an  appeal,  on  the  part  of  the  plaintiff,  against 
an  order  of  the  Court  of  Exchequer,  bearing  date  the 
13th  May,  1862,  whereby  that  Court  disaUowed  the 
cause  shown  against  a  conditional  order  dated  the 
22nd  Januaiy,  1862,  granting  a  new  trial    The  ac- 
tion was  brought  upon  a  charter  party,  and  the  sum- 
mons and  plaint  complained  that  the  defendant  was 
indebted  to  the  plaintiffe  in  the  sum  of  j£200  for  that, 
whereas  by  a  certain  memorandum  of  charter  party  or 
contract  of  affrwghtment  made  by  and  between  the 
said  plaintiffs  of  the  one  part,  and  the  said  defendant 
of  the  other  part,  and  bearing  date  the  12ihdayol 
February,  in  the  year  1861,  it  was  mutually  agrewl 
that  the  ship  or  vessel  of  the  defendant  caUcd  ihc 
Eos,  therein  described  as  of  the  measurement  of  29o 
tons,  or  thereabouts,  and  then  in  London,  being  light, 
staunch,  and  strong,  and  every  way  fitted  for  the 
voyage,  should,  with  all  convenient  speed,  sail  ana 
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proceed  to  Miramichi,  that  is  to  say,  the  port  of  Mtr- 
amichi,  in  North  America,  or  as  near  thereto  as  she 
might  safely  get,  and  shonkl  there  load  from  the  fac- 
tors of  the  plaintiffs  a  full  and  completo  cargo  of  dry 
deal,  with  deal  ends,  or  sawn  laths  or  lathwood,  for 
broken  s(ow«ige  not  exceeding  what  she  conld  reason- 
ablj  atow  and  carry  over  and  above  tackle,  apparel, 
provisions,  and  fnmitnre,  and,  being  so  loaded,  should 
therewith  proceed  to  Limerick,  or  as  near  thereto  as 
she  might  safely  get,  and  shoald  deliver  the  same,  be- 
ing paid  the  freight  in  said  memorandnm  of  agreement 
specified  (that  b  to  say),  for  timbers,  per  load  of  50 
caatoma  Calliper  Measure,  deals,  and  battens,  per 
Peterabargh  standard  hundred,  £4  15s.,  deal  ends  p3r 
the  same  measure,  £3  3s.  4d.,  lathwood,  per  fathom 
of  fonr  feet,  £1  lis.  8d.,  the  cargo  to  be  brought  and 
taken  from  alongside,  according  to  the  custom  of  the 
port  of  loading  and  discharging,  ship  to  proceed  with 
dedc  load  at  full  freight,  if  allowed  to  take  it,  (the  act 
of  God,  the  Queen's  enemies,  fire,  and  every  other 
damage  or  accident  of  the  sea,  rivers,  and  navigation, 
of  whateTer  nature  and  kind  soever,  during  the  said 
voyage  always  excepted,)  one-third  of  the  freight 
to  be  paid  in  cash  on  the  arrival  at  the  port  of  dis- 
cbarge, aad  the  remainder  on  the  right  delivery  of  the 
cargo  by  good  and  approved  bills,  payable  in  London 
at  fonr  months  following;  thirty  running  days  are  to 
be  allowed  the  merchant  (if  the  ship  should  not  be 
sooner  deapatohed)  for  loading  and  unloading,  and  ten 
days  on  demurrage  over  and  above  the  said  lying  days 
at  £5  per  day;  and  it  was  thereby  fuither  agreed  that 
the  penaltji  for  non-performance  of  said  agreement 
abou\d  be  £600,  the  said  vessel  to  be  reported  by 
Mullock,  or  their  agents,  at  the  port  of  discharge;  and 
it  was  fbrther  agreed  that  sufficient  cash  for  ship's 
use  ahoaid  be  advanced  at  the  port  of  loading  on  cus- 
tomary terms  of  interest,  insurance,  and  commission ; 
and  the  pkuntiffs  said  that  they  were  always  ready, 
and  tendered  and  offered  to  perform  their  part  of  the 
said  agreement  in  all  respects,  and  that  they  called 
upon  and  requested  the  said  defendant  to  perform  the 
same,  bat  although  the  said  ship  or  vessel  of  the  said 
defendant  was  not  prevented  from  proceeding  on  said 
voyage  with  convenient  speed,  or  from  sailing  from 
the  port  of  lx>ndon  to  Miramichi,  and  then  perform- 
iog  said  voyage,  by  the  act  of  God,  the  Queen's  ene- 
mies, or  damage  or  accidents  of  the  seas,  river,  or 
navigation  of  any  sort,  he,  the  said  defendant,  though 
tberennto  requested  as  aforesaid,  did  not  cause  his 
said  ship  or  vessel  to  proceed  with  convenient  speed 
upon  the  said  voyage  to  Miramichi,  or  as  near  thereto 
as  the  said  ship  or  vessel  could  safely  get,  and  to  carry 
out  aaid  agieement  with  convenient  speed  as  afore- 
said, but  on  the  contrary  thereof  the  defendant,  in- 
stead of  proceeding  on  said  voyage  from  London  to 
Miramichi  with  convenient  speed,  proceeded  on  another 
and  different  intermediate  voyage,  to  wit,  on  a  voyage 
from  London  to  Newcastle- on -Tyne  in  England,  and 
from  thence  to  Lisbon,  and  was  thereby  guilty  of 
great  and  unnecessary  delay ;  and  the  plaintiffs  averred 
in  fact  that  if  the  said  ship  or  vessel  had  so  proceeded 
according  to  the  said  charter-party,  she  would  have 
arrived  in  Miramichi  in  sufficient  time  to  load  her 
cargo,  and  to  arrive  with  the  same  in  Limerick  afore- 
said in  the  month  of  June,   186 1 9  whereas,  in  truth 


and  in  fact,  and  by  reason  of  the  said  deviation  from 
the  said  direct  voyage  to  Miramichi,  because  of  the 
said  intermediate  voyage,  and  the  delay  arising  there* 
from,  the  said  ship  or  vessel  did  not  arrive  at  Lime- 
rick aforesaid  until  the  18th  day  of  August  in  the 
year  aforesaid,  and  by  reason  of  ihe  said  delay,  and 
of  the  lateness  of  the  arrival  of  the  said  ship  or  vessel 
at  Limerick  aforesaid,  and  which  delay  and  lateness 
of  arrival  were  not  caused  by  the  act  of  Gud,  the 
Queen's  enemies,  or  fire,  or  any  damage  of  seas, 
rivers,  or  navigation,  the  said  plaintiffi  wei^  deprived 
of  certain  gains  and  profits  which  woald  have  accrued 
to  them  from  the  same  voyage,  had  same  been  duly 
carried  out  according  to  the  said  agreement,  and  in 
conformity  with  the  said  agreement  and  contract  of 
affreightment;  and  the  plaintiffs  in  fact  said  that,  by 
the  said  delay,  they  were  deprived  of  the  benefit  of  a 
market  of  the  said  deals,  which  they  otherwise  would 
have  had,  if  the  said  voyage  was  carried  out  by  de* 
fendant  in  performance  of,  and  in  conformity  with, 
the  said  memorandum  of  agreement  or  contract;  and 
the  plaintiffs  said  that,  by  reason  of  the  breach  of  the 
said  agreement,  they  had  sustained  damage  to  the 
extent  of  £200.  To  this  defendant  pleaded-— first, 
that  he  did  not  contract  or  agree  with  the  plaintiffs  in 
manner  and  form  as  in  plaint  alleged ;  se  ondly,  that 
he,  in  all  respects,  kept,  performed,  and  fulfilled  said  con- 
tract and  agreement,  and  did  cause  his  said  ship  to  pro 
ceed  with  all  convenient  speed  from  said  port  of  Loudon 
to  said  port  of  Miramichi,  and  did  carry  out  said  agree- 
ment with  convenient  speed  according  to  the  terms  of 
the  charter-party,  or  contract  of  affreightment  made  by 
and  between  pl^ntiffii  and  defendant ;  thirdly,  that  the 
contract  or  charter  party  of  affroightment  made  by  and 
between  the  plaintiffs  and  defendant,  in  reference  to  ^ 
the  said  ship  or  vessel,  and  in  reference  to  the  sailing 
thereof,  and  the  bringing  home  a  cargo  for  plaintiffs 
by  said  vessel  from  Miramichi  aforesaid,  and  which 
bore  date  the  1 3th  February,  1861,  and  not  the  12th 
February,  1861,  as  in  said  plaint  erroneously  stated, 
contain^,  and  was  subject  to  certain  terms  and  pro- 
visions not  set  set  forth  in  plaint,  and,  among  others, 
to  the  term  or  provision  following,  that  is  to  say, 
**  that  defendant  should  be  at  liberty  to  take  a  cargo 
out  or  on  the  way  for  owner's  benefit;"  and  defen- 
dant said  that  under  and  by  virtue  of  said  term  or 
provision,  and,  in  pursuance  thereof,  he  did,  as  he 
lawfully  might,  take  and  carry  out  cargo  from  New- 
castle to  Lisbon,  as  in  plaint  stated;  and  defendant 
averred  that  same,  and  no  other  was  the  alleged  breach 
of  contract  in  plaint  complained  of,  and  that  defendant, 
in  all  respects,  kept,  performed,  and  fulfilled  said  con- 
tract and  agreement  according  to  the  true  intent  and 
meaning  thereof,  and  the  terms  and  provisions  there- 
of, as  in  his  defence  above  set  forth.  The  issues 
were,  first,  whether  the  defendant  contracted  and 
agreed  with  the  plaintiffs  in  manner  and  form  as  in 
the  plaint  alleged ;  secondly,  whether  the  defendant 
kept,  performed,  and  fulfilled  his  contract,  and  agree- 
ment with  plaintiffs  in  all  respects;  thirdly,  whether 
the  defendant  caused  the  ship  in  said  plaint  mentioned 
to  proceed  with  all  convenient  speed  from  the  poit  of 
London  to  the  port  of  Miramichi,  and  whether  he  car 
ried  out  his  agreemtot  with  plaintiff's  uiih  convenient 
speed  according  to  the  terms  of  tbc  charts  •[  arty  and 
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contract  of  afireightment  made  by  and  between  pUun- 
tiffa  and  defendant;  fourthly,  whether  the  thiitl  de- 
fence waa  tme  in  substance  and  in  fact  On  the  trial 
before  Deasy,  B.,  on  the  1 7th  Jannary,  1S62,  it  was 
proved  that  a  Mr.  Mullock,  a  ship-broker  in  Lime- 
rick, acting  for  the  Messrs.  Spaight,  on  the  1 2th  of 
Febmary,  1861,  forwarded  to  the  Messrs.  Pilkington, 
shipbrokers,  in  London,  a  charter-party  in  the  terms 
set  out  in  the  summons  and  plaint  for  signature  by 
the  defendant.  This  charter-party  was  receiyed  back 
by  Mr.  Mullock  on  the  14th  of  February,  signed  as 
follows: — **  By  authority  of  Captain  Beyerlieb,  p.p. 
Pilkington,  Brctbers.  J.  A.  Taleen."  J.  A.  Taleen 
was  a  clerk  in  the  employment  of  Pilkington,  Bro- 
rhers,  the  brokers  employed  by  Captain  Beyerlieb,  to 
hire  out  the  ship  **£os."  The  character-pany  was  sub- 
sequently signed  by  one  of  the  pliuntifife.  The  case  stated 
by  counsel  on  behalf  of  the  defendant  was,  that  the 
Messrs.  Pilkington,  or  Taleen  on  their  behalf,  had  ex- 
ceeded their  authority  by  executing  the  charter  party 
of  the  12th  Feb.;  that  a  document  lodged  with  them, 
but  not  shewn  to  the  plaintiffs,  had  stipulated  for  leave 
to  take  an  outward  cargo;  that  the  Messrs.  Pilkington 
had  delivered  to  defendant  a  charter-party  dated  the 
Idth  Feb.,  containing  such  stipulation,  but  which  was 
not  signed  by  the  plaintiffs,  and  that  defendant  was 
ignorant,  until  he  arrived  at  the  port  of  Limerick,  of 
the  charter-party  of  the  12th  February,  having  always 
acted  on  the  supposition  that  the  stipulation  as  to 
taking  out  cargo  was  contained  in  the  charter  under 
which  he  was  sailing.  The  defendant  was  examined 
in  support  of  the  case  thus  stated.  He  proved  that 
he  bad  employed  Messrs.  Pilkington,  the  ship-brokers, 
as  his  agents,  and  bad  placed  his  ship  in  their  hands, 
^nd  he  produced  the  documents  referred  to  in  the 
statement  of  his  counsel,  but  these  documents  were 
objected  to  and  rejected  by  the  learned  judge  as  not 
having  been  communicated  to  the  plaintiflb;  and  a 
verdict  was  found  for  the  pluntifis  for  £1 1 0  damages, 
but  liberty  was  reserved  to  the  defendant  to  move  to 
change  this  into  a  verdict  for  defendant,  or  to  enter  a 
nonsuit  in  case  he  ought  to  have  received  the  evi- 
deuce,  shewing  Pilkington's  or  Taleen's  authority  to 
have  been  limited,  or  to  have  ruled  that  the  contract 
alleged  by  the  plaintiflb  had  not  been  proved,  or  that 
the  third  defence  had  been  sustained.  On  the  22nd 
January,  1862,  a  conditional  order  was  made  by  the 
Court  of  Exchequer  thai  the  verdict  had  for  the 
pldntifis  should  be  set  aside,  and  a  non-suit  or  ver« 
diet  for  the  plaintiff  entered  instead  thereof,  or  that 
the  verdict  for  the  plaintiffs  should  be  set  aside,  and  a 
new  trial  bad,  on  the  ground  of  the  misdirection  of  the 
learned  judge,  and  of  the  reception  of  the  evidence 
that  ought  to  have  been  rejected  at  the  trial  In  the 
ensuing  EosteriTerm,  the  Court  of  Exchequer  made 
absolute  this  conditional  order,  so  far  as  it  directed 
that  the  verdict  had  for  the  plaintiff  should  be  set 
aside,  and  that  a  new  trial  should  be  had.  Against 
this  order  the  present  appeal  was  brought,  on  the 
grounds— first,  that  the  chartei^party  of  the  1 2th 
February  waa  duly  executed  by  Messrs.  Pilkington  & 
Co^  through  their  clerk,  Mr.  Taleen,  and  that  the 
said  Piikiugtons,  as  agents  and  ship-brokers  for  the 
defendant,  had  full  power  and  authority  to  sign  the 
said  charter- paity,  and  thereby  to  enter  into  a  con- 
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tract  with  plaintifi  binding  on  defendant;  secondly, 
that  the  authority  so  vested  in  the  said  Messrs.  Pil- 
kington could  not  be  controlled  by  any  second  letter 
of  instmcttons  given  by  defendant  to  the  said  Messrs. 
Pilkington,  or  then*  derk,  Mr.  Taleen,  and  not  in  any 
way  communicated  to  the  phuntifi,  or  to  their  agent. 
Serjeant  Armstrong  and  Jdlett  for  the  plaintiffii.-^ 
The  only  question  in  the  case  is  whether  the  Messrs. 
Pilkington  had  authority  to  bind  the  defendant  by  the 
charter-party  of  the  12th  Febmary.  We  say  they 
had  implied  and  full  authority  to  do  so.  A  merchant 
is  not  bound  to  inquiro  into  a  broker^s  authority.  The 
position  of  the  broker  is  sufficient  to  entitle  the  mer- 
chant to  act  upon  it.  We  contend  that  a  man  may 
be  made  a  general  agent  in  two  ways,  either  by  being 
employed  to  do  business  of  a  particular  kind  for  a  per- 
son, or  by  his  being  employed  in  a  particular  instance 
within  the  scope  of  his  known  trade  and  business^ 
We  say  then  that  it  being  clearly  within  the  bnsineas 
of  ship-brokers  to  charter,  and  that  being  the  business 
by  which  they  live,  and  that  being  the  only  business 
which  they  had  with  the  ship,  that  yerj  fiict  consti- 
tutes the  ship-broker  a  general  agent,  and  that  as  be- 
tween the  person  who  employs  him  and  the  world  no 
private  instructions  can  nffect  the  broker's  general  au- 
thority. When  the  employment  is  within  the  scope  of  his 
known  badness  he  becomes  a  general  agent  though 
employed  only  in  one  single  transaction.  Russell  on 
Factors,  75,  Nickson  v.  Brohan  (10  Mod.  110); 
Chitty  on  Contracts,  p.  199  (5th  Ed.)  referring  to 
SmOhurH  v.  Taylor  (12  M.  &  W.  545);  Pothier  on 
Obligations,  translated  by  Evans,  ss.  79  to  83;  Stoiy 
on  Agency,  ss.  58  &  59.  The  authority  to  charter 
the  ship  having  been  in  the  first  instance  given  by  the 
defendant  to  the  Messrs.  Pilkington,  everything  neces- 
sary to  the  chartering  flowed  from  that;  then  the 
question  is,  wero  they  general  or  special  agents?  We 
say  they  were  genml  agents. — SmUh  v.  Maguire 
(3  H.  &  N.  554) ;  Alexander  v.  Oiheon  (2  Oampb. 
555);  Binquist  v.  Vitckdl  (8  Esp.  64).  [2^- 
gerald,  J.— Aocoidhig  to  your  view  a  broker  getting 
a  ship  to  charter  to  Munmlchi,  might  send  her  to  the 
East  Indies].  So  we  say.  Pickering  v.  Busk  (15 
East,  88)  and  WhUehead  v.  TuckeU  (15  East,  400), 
also  bear  out  our  view,  [ffayest  J. — Your  conten- 
tion is  that  an  authority  of  the  kind  cannot  be  quali- 
fied, although  it  may  be  revoked.  Monahan^  C,  J. — 
And  does  a  man  who  employs  a  broker  to  hire  out  a 
ship,  authorise  him  also  to  sign  the  charter-party  on 
his  behalf^  or  must  it  not  be  signed  by  the  captain?] 
'^DarM  v.  Adams  (Ambl.  4^.)  According  to  the 
best  text-writers  a  broker  in  respect  of  contracts  en- 
tered into  within  the  scope  of  his  nsual  business  is  a 
general  agent. — Smith,  Merc.  Law,  p.  184;  Chitty 
on  Contracts,  p.  199;  Russell  on  Factors,  uh.  supr. 
[CArutian,  •/. — But  is  it  the  ordinary  employment  of 
a  shiprbroker  to  charter  a  ship  to  any  part  of  the 
globe  that  he  may  think  proper,  or  only  to  charter  her 
to  the  place  which  he  is  instructed  to  charter  her  for? 
Lefroy^  C.  •/. — One  can  understand  that  brokers 
should  have  aflthority  as  incident  to  their  employment 
to  direct  that  ships  should  stop  at  particnhur  plaices  or 
deviate  in  a  particular  way,  but  not  that  they  should 
have  power  to  act  in  the  very  teeth  of  mstmctions 
and  directions  given  to  them.] 
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JohK  E.  Walshe^  0.0.  and  Jasnes  Murphy  for  the  \ 
defendant — The  difficaltj  on  the  other  side  is  to  shew 
that  a  ship  broker  is  a  general  agent.  We  deny  that 
be  is  so.  The  very  definition  of  a  ship-broker  nega- 
tives the  existence  of  any  snch  anthority  in  him  as 
has  been  contended  for. — Story  on  Agency,  s.  31, 
PiUs  ▼.  BeckeU  (13  M.  &  W.  743,  747;  and  Parke 
B.'s  observations  at  p.  750).  If  a  honse- agent  is 
employed  to  let  a  hoose  for  the  snmmer,  and  he  lets 
it  for  forty  years,  can  it  be  sud  that  the  owner  is 
bonnd  by  the  contract?  I1i€  East  India  Company 
T.  Hendey  ( 2  Esp.  Ill)  shews  what  the  authority  of  a 
broker  really  is.  The  authority  of  a  ship^s  master  is 
ao  a  fortiori  case,  and  yet  even  that  authority  b 
limited.— ^icieiw  V.  Irving  (7  C.  B.,  N.a,  165); 
Grant  v.  J!^orway  (10  C.  B.  665).  The  broker's  au- 
thority is  to  make  the  contract  which  his  employer 
directs  him  to  make,  and  no  other.  [^Christian,  J, — 
Your  proposition  is  that  the  authority  of  the  agent  b 
only  to  bring  the  parties  together,  and  that  for  every 
thing  else  the  party  dealing  with  him  must  look  to  his 
authority.]  Yea.  Brady  v.  Todd  (9  0.  B.  N.S., 
592)  on  the  doctrine  of  warranty  b  important  here. 
The  present  contract  b  not  even  one  signed  by  the 
captain.  Wherever  a  contract  is  on  the  face  of  it 
signed  by  procuration,  that  is  notice  to  the  person  ta- 
king it  that  it  b  signed  under  a  specific  authority 
which  he  is  bound  to  look  to.  AUwood  v.  Mannings 
(7  B,  &  Cr.  278);  Alexander  v.  Mackenzie  (6  C.  B. 
766);  Snagg  v.  EOioU  (!2  G.  B.  N.S.,  273);  Do- 
mat's  Civil  Law,  book  I ,  title  17*  gives  the  nature 
of  a  broker's  authority. 

Serjeaxa  Armstrong  in  reply. — The  other  side  for- 
get that  the  Messrs.  Pilkington  were  agents  for  the 
deGsadant  alone,  and  not  for  both  parties;  and  Story 
and  Domat  both  speak  of  a  broker  who  is  an  agent 
for  both  parties.  Pitts  v.  Bed^  has  no  reference  to 
the  present  case.  IMonahan,  C.  J. — Is  there  any 
case  to  shew  that  a  person  employing  a  ship-broker 
authorises  him  to  enter  into  a  contract,  and  does  not 
rather  employ  him  for  the  purpose  of  looking  ont  for 
another  person  who  will  enter  into  a  contract?]  Ein- 
qmst  V.  DitcheH  is  a  settled  authority  in  our  favour. 
There  b  no  case  shewing  that  the  words  **  by  autho- 
rity of  have  the  same  meaniog  and  the  same  techni- 
cal force  as  the  words  **per  pro?*  The  words  "by 
authority  ^  are  rather  a  declaration  on  the  face  of  the 
document  that  the  party  using  them  has  a  general 
authority. 

Lefeot,  C.  J — We  are  all  of  opinion  that  the 
judgment  of  the  Court  of  Exchequer  ought  to  be  af- 
firmed, and  we  were  all  of  opinion  from  the  begin- 
ning that  the  notion  that  a  broker  has  such  a  general 
authority  as  to  enable  him  to  act  contrary  to  special 
directions* — that  a  broker  employed  to  charter  a  ship 
has  such  a  general  authority  as  that, — is  quite  nn- 
fonnded. 

^  MoNAHAH,  C.  J. — And  I  may  add  that  I  am  of  opi- 
nion that  even  if  he  had  in  ordinary  cases  such  a  ge- 
neral aathority,  yet  when  he  enters  into  a  contract  in 
terms  "  by  procuration," — ^and  I  consider  that  the 
words  *|by  authority"  amount  to  the  same  thing- 
then  if  it  should  turn  ont  that  though  ho  might  have 
had  the  general  authority  in  ordinary  cases,  in  this 
particalar  case  he  had  a  specific  authority  only,  the 


party  dealing  with  him  ought  to  hive  looked  to  the 
specific  authority. 

Appeal  dismissed  with  costs. 


CTourt  of  dueen'fl  3Bei»]). 

C  Reported  by  WUliam  Woodloek,  Biq.,  Banrfat«r.at.Uw.  J 

[Coram  O'Brien,  Hatis,  and  FrraasRALD,  JJ.] 

Allkn  v.  Carver. — Feb.  S. 

Timher-^Covenani  to  keep  in  repair — Exception — 
Damages. 

Where  a  lease  contained  a  covenant  on  the  tenants 
part  to  keep  the  demised  premises,  and  all  improve- 
ments  thereon^  in  repair,  and  also  an  exception  by 
the  landlord  of  all  timber-trees  growing  on  the 
premises,  and  a  reservation  of  a  right  of  ingress  on 
the  premises,  and  the  tenant  suffer^  the  timber  to  be 
cut  down — Held,  that  the  landlord  could  not  reco- 
ver damages  against  the  tenant  for  the  cutting  down 
of  the  tinJber,  in  an  actiofi  on  the  covenant  to  keep 
die  premises  in  repair. 

Tms  was  a  motion  to  shew  cause  against  a  condi- 
tional order  obtained  by  the  defendant,  that  the  ver- 
dict had  for  the  plaintiff  at  the  Kerry  Summer  As- 
sizes for  1862,  before  Keogh  J.,  should  be  reduced 
from  the  sum  of  £70  to  the  sum  of  £10,  pursuant  to 
leave  reserved.  The  action  was  brought  to  recover 
damages  for  breach  of  covenants  to  repair  contained  in 
two  leases.  As  the  covenants  in  both  leases  were 
precisely  similar,  it  is  necessary  only  to  state  the 
pleadings  and  facts  with  lespect  to  one  of  them.  The 
summons  and  plaint  complained  that  William  Allen, 
the  grandfather  of  the  plaintiff,  being  sdsed  in  fee  of 
part  of  the  lands  of  Liscongill,  containing  (aO  acres, 
let  the  same  by  deed  to  the  defendant,  to  hold  for 
twenty-one  years,  from  the  25th  March,  1855,  and 
defendant  entered,  and  defendant  by  said  deed  cove- 
nanted with  the  said  William  AUen  and  his  heirs, 
that  he,  the  said  defendant,  should  and  would,  during 
the  continnance  of  the  said  demise,  preserve,  uphold, 
support,  maintain,  and  keep  the  demised  premises,  and 
every  part  thereof,  and  all  improvements  made  and  to 
be  made  thereon  in  good  and  sufficient  order,  repair, 
and  condition,  and  at  the  end  of  the  said  term,  or 
other  sooner  determination  of  said  demise,  should  and 
would  so  leave  and  yield  np  the  same  nnto  the  said 
William  AUen,  hb  heirs,  executors,  admi^btrators,  or 
assigns,  and  afterwards,  during  the  said  term,  the 
said  Willbm  Allen  died,  and  thereupon  the  reversion 
in  fee  of  the  said  demised  lands  became  vested  in 
William  Allen,  the  father  of  plaintiff,  as  heir  of  the 
plaintiff's  grandfather,  and  afterwards  the  said  Wil- 
liam AUen,  the  plamtiff 's  lather,  died,  and  the  rever- 
sion descended  to,  and  became  vested  In  the  plaintiff, 
and  afterwards  during  the  said  term,  whUe  the  defen- 
dant was  in  possesion  under  said  deed,  the  defendant 
did  not  preserve,  uphold,  support,  maintain,  and  keep 
the  said  demised  premises  and  every  part  thereof,  and 
all  improvements  made  thereon,  in  good  or  sufficient 
order,  repair  or  condition,  but,  on  the  contrary,  did 
suffer  and  permit  said  prembes,  and  the  fences  there- 
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on,  and  tbo  houses  thereon,  to  be  out  of  repair,  and 
in  a  ruinous  condition,  and  did  cause  many  of  said 
fences  to  be  thrown  down  and  levelled,  and  did  cut 
down,  and  allow  to  be  cut  down,  and  did  take  and 
carrj  away,  and  allow  to  be  taken  and  carried  away, 
from  off  said  premises  a  great  number  of  large  and 
valuable  trees  growing  thereon,  and  which,  while 
growing  thereon,  greatly  added  to  the  value  and  ap- 
pearance of  said  premises,  and  did  also  cut  down,  take, 
and  carry  away,  and  did  permit  others  to  cut  down, 
take,  and  carry  away  from  off  said  premises  a  great 
quantity  of  valuable  and  ornamental  shrubs  and  holly- 
1  DCS  that  were  growing  and  standing  thereon,  and 
did  cut  away,  and  take  away,  and  materially  injure,  a 
great  quantity  of  oak  and  other  trees  growing  thereon, 
and  did  injury  to,  and  allow  injury  to  be  done  to 
same,  by  taking  and  cutting  off  the  bark  from  off 
same,  to  the  damage  and  injury  of  plaintiff,  and  of 
plaintiff's  estate  and  reversion  in  said  premises,  to  the 
amount  of  £200.  The  defendant  pleaded  that  he, 
during  all  the  time  in  said  paragraph  mentioned,  did 
preserve,  nphold,  suppoit,  maintain,  and  keep  the  said 
demised  premises,  and  every  part  thereof,  in  good  and 
sufficient  order,  repair,  and  condition,  and  did  not 
commit  any  of  ti;e  breaches  in  said  paragraph  stated, 
and  did  not  suffer  or  permit  said  premises,  or  the 
fences  or  houses  thereon,  to  be  out  of  repair  or  in  a 
ruinous  condition,  or  did  not  cause  any  of  said  fences 
to  be  thrown  down  or  levelled,  or  did  not  cut  down,  or 
allow  to  be  cut  down,  or  take  or  carry  away,  or  allow 
to  be  taken  or  carried  away,  from  off  said  premises  any 
large  or  valuable  trees  growing  thereon,  or  did  not 
cut  down,  take  or  carry  away,  or  permit  others  to 
cut,  take,  or  cany  away,  from  said  premises  any  va- 
luable or  ornamental  shrubs  or  holly-trees  that  were 
growing  thereon,  or  did  not  cut  or  take  away,  or 
materially  injure,  any  oaken  or  other  trees  growing 
thereon,  or  do  injury  to,  or  allow  injury  to  be  done  to 
same  by  taking  or  cutting  off  the  bark  of  same.  Issue 
was  taken  on  this  defence,  and  on  the  trial  the  lease 
of  the  premises  was  produced,  which  contained  a 
clause,  ''  saving  and  excepting,  and  always  reserving 
out  of  this  demise  unto  the  said  William  Allen,  his 
heirs,  executors,  administrators,  and  assigns,  all  tim- 
ber and  tHnber-like  trees  now  standing  or  growing  on 
said  demised  premises,  or  at  any  time  hereafter  to  be 
fouud  standing  or  growing  thereon,  with  full  liberty  of 
ingress  and  egress  for  the  said  William  Allen,  his 
heirs,  exQputors,  administrators,  and  assigns,  or  any 
other  person  or  persons  authorised  by  him  or  them  to 
enter  into  and  upon  said  demised  premises,  and  the 
same  to  cut,  fell,  and  carry  away,  with  horses,  men, 
and  carriages,  at  his  and  their  will  and  pleasure,  with- 
out the  hindrance  or  interruption  of  the  said  Timothy 
Carver,  his  heirs  or  assigns."  The  jury  found  for  the 
plaintiff,  assessing  the  damages  at  £70,  of  which  £10 
were  for  the  injury  to  the  plaintiff's  reversion,  by  not 
keeping  the  demised  premises  in  repair,  £60  were  the 
value  of  the  timber  which  had  been  growing  on  the 
said  premises  at  the  time  defendant  became  tenant  to 
them,  and  which  was  cut  during  his  tenancy,  and 
£10  were  the  value  of  the  timber  on  the  promises  de- 
mised by  the  other  lease,  which  contained  an  excep- 
tion similar  to  that  given  above.  The  judge  reserved 
liberty  for  the  defendant  to  mOve  to  reduce  the  da- 


mages to  £10,  if  the  Court  above  should  be  of  opi- 
nion that,  in  consequence  of  the  exceptions  contained 
in  the  leases,  evidence  of  the  cutting  down,  &&,  of 
the  timber  trees  ought  not  to  have  been  admitted,  snd 
that  the  value  of  such  timber  could  not  have  been 
recovered  in  this  action.  The  defendant  having  ob- 
tained a  conditional  order  accordingly,  cause  was  now 
shewn  against  it  by 

Barry^  Q.C.  (with  him  James  Murphy)  for  the 
plaintiff. — We  contend  first,  that  the  nature  of  the  ex- 
ception is  such  as  to  leave  the  destruction  of  the  trees 
to  be  still  a  breach  of  the  covenant ;  and,  secondlj, 
that  supposing  we  were  not  entitled  to  recover  for 
them  as  upon  a  breach  of  the  covenant,  the  objectioo 
was  not  taken  upon  the  pleadings,  and  we  are  now 
entitled  to  recover.  Furlong's  Landlord  and  Tenant, 
p.  400,  shews  the  effect  of  an  exception  of  trees  out 
of  a  lease. — Whistler  v.  Paslow  (Cro.  Jac  487); 
LifonTs  Case  (H  Co.  Rep.  50);  Legh  v.  Hedd  (1 
B.  &  Ad.  622).  We  contend  that  all  the  soil  passes 
by  the  lease,  with  the  qualification  that  the  tenant  is 
bound  to  afford  nutriment  to  the  trees,  and  that  under 
the  covenant  in  this  case  the  cutting  down  of  the  trees 
is  a  breach  of  the  covenant.  The  cutting  down  of  the 
timber  is  an  injury  to  the  premises,  though  there  is  a 
reservation  of  a  property  to  the  lessor  which  would 
entitle  the  lessor  to  go  in  and  cat  them  down  himself. 
^Hine  v.  WhisUer  (Poph.  146.)  We  submit  then 
first  that  there  being  no  exception  of  the  soil,  the 
trees  were  improvements  on  the  premises,  that  the  te- 
nant was  bound  to  take  care  of  them,  that  the  cove- 
nant has  been  broken,  and  the  value  of  the  trees  is 
recoverable.  Secondly,  it  was  open  to  the  defendant 
to  have  demurred  to  so  much  of  the  summons  and 
plaint  as  related  to  the  trees:  it  would  be  open  to 
him  even  now  to  move  in  arrest  of  judgment,  bat 
having  gone  to  trial,  he  could  not  ask  the  judge  to 
withdraw  the  question  from  the  jury. 

Clarke,  Q.C  and  James  Oreen  for  the  defendant. 
— By  the  mere  exception  of  the  trees,  withoot  any 
reservation  of  the  right  of  ingress,  the  landlord  can  go 
in  and  cut  the  trees.  The  effect  of  the  exception  is 
that  the  trees  form  no  part  of  the  subject  matter  of 
the  demise,  and  no  breach  of  covenant  can  be  com- 
mitted by  any  injury  being  done  to  them,  and  there- 
fore the  value  of  the  trees  could  not  be  taken  into 
consideration  in  estimating  the  damages.  A  thing 
expressly  excepted  from  the  dembe  cannot  be  consi- 
dered as  an  improvement  on  the  demised  premises. 
An  ejectment  cannot  be  brought  for  waste  committed 
upon  demised  premises  by  cutting  down  trees  where 
trees  are  excepted  out  of  the  demise. — Goodright  y. 
Vivian  (8th  East  190.)  The  action  of  covenant  is 
a  substitute  for  the  old  action  of  waste.  Doe,  dem. 
Douglas  y.  Lock  (4  Nev.  &  Man.  807);  Fnrlong's 
Landlord  and  Tenant,  p.  663;  Evans  v.  Evans  (2 
Oampb.  491);  Jenney  v.  Brook  (6  Q.  B.  323). 

James  Murphy  in  reply. — We  do  not  say  that  the 
trees  formed  part  of  the  demised  premises,  but  that 
they  were  growing  thereon.  The  old  action  of  waste 
could  only  be  for  destruction  of  the  thing  demised. 
If  a  tenant  covenants  not  to  cut  down  trees  on  the 
premises  demised,  he  will  be  liable  in  an  action  of 
covenant,  although  the  lease  contains  an  exception  of 
trees* — Doe  dem,  Rogers  v.  Price  (8  0.  B.  894)' 
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O'Bribn,  J. — We  are  all  of  opinion  that  the  da- 
mages ahoald  be  redaced,  in  the  manner  aoaght  for, 
to^ia  Itia  manifest  that  £60  of  the  damages 
were  given  as  the  valae  of  the  timber  growing  on  the 
premises.  Now  the  case  so  mnch  relied  on  of,  Legk 
T.  Htaid  certainly  appeared  to  establish  that  the  ex- 
ception in  the  lease  did  not  except  the  soil,  lot  ex- 
cepted the  trees  only;  and,  adopting  the  rating  in  the 
case  in  1 1  th  Coke,  that  all  that  was  excepted  oat  of 
the  soil  was  a  right  of  nutriment ;  bot  still  here  the 
trees  themselves  were  excepted,  and  then  we  come  to 
ooQstrne  the  covenant,  and  see  whether  it,  being  a 
covenant  to  keep  the  premises  in  repair,  inclndes  within 
it  a  covenant  against  catting,  or  allowing  to  be  cat, 
trees  standing  on  the  demised  premises  at  the  time  of 
the  demise.  Kow  the  trees  being  excepted,  we  do 
not  think  that  it  was  a  breach  of  that  covenant  to  cat 
trees  or  allow  them  to  be  cat.  The  point  we  think  is 
ftirly  open  to  the  defendant  on  the  pleadings,  and  it 
weald  be  attended  with  inconsistency  to  hold  that, 
the  landlord  having  chosen  to  make  his  lease  in  the 
form  of  excepting  the  trees,  and  to  reserve  a  right  to 
gn  in  on  the  premises  and  exam  me  the  trees,  the 
tenant  on  this  covenant  is  liable  to  the  same  degree 
as  he  otherwise  would  be.  There  would  be  a  great 
many  liabilities  cast  on  him  if  the  trees  were  not  ex- 
cepted that  are  not  cast  on  him  where  they  are  ex- 
cepted. As  tu  the  last  case  which  was  cited  of  Ro- 
g^n  V.  Price  it  is  enough  to  look  at  the  lease  there  to 
see  that  it  does  not  apply,  because  that  lease  did  not 
merely  exci*pt  all  timber  trees,  bat  went  on  to  give  a 
covenant  on  the  part  of  the  tenant  himself,  not  to  com- 
mit any  waste  by  catting  down  timber  trees;  there- 
lore  the  obligation  of  the  tenant  in  that  case  arose 
from  a  positive  covenant  on  his  part  not  to  cut  down 
toy  timber  trees. 

Hatcb,J. — I  eoncnr;  I  go  with  the  plaintiflTs 
ooonsel  in  thinking  that  according  to  the  true  con- 
stnction  of  this  lease,  the  trees  were  the  pro|>erty  of 
the  landlord,  and  that  all  the  particles  of  earth  on 
which  they  grew  were  the  property  of  the  tenant, 
and  that  things  being  so  there  was  reserved  a  right  to 
the  landlord  of  taking  natriment  from  the  soil  for  the 
trees.  All  that  being  so,  and  the  trees  being  the 
Undlord's,  and  the  soil  the  property  of  the  tenant,  I 
do  not  find  on  the  reading  of  this  covenant  that  it 
was  intended  to  cast  on  the  tenant  the  duty  of  nur- 
sing the  landlord's  trees.  The  landlord  seems  to  have 
reserved  that  to  himself,  and  I  do  think,  therefore, 
that  the  trees,  being  excepted,  cannot  be  considered 
as  part  of  the  demised  premises.  Nor  do  I  think 
that  growing  trees  come  within  the  meaning  of  the 
word  improvements,  and,  therefore,  on  the  fair  con 
stmalon  of  the  lease,  I  think  that  the  value  of  the 
timber  trees  ought  not  to  be  visited  on  the  defendant. 

FnzoESALD,  J.— [  also  am  of  opinion  that  the  tenant 
has  not  covenanted  to  keep  in  repair  the  landlord's 
tree:!,  which  are  expressly  excepted  out  of  the  demise, 
and  as  to  which  the  landlord  has  reserved  a  right  to 
himself  to  visit  them. 

JRuIe  n^solute  to  reduoethe  verdict  to  a  sum  of  £10, 


The  Duke  of  Bedford  and  othebs  v.  Lobd  Oran- 
MQB&-^;?ri7 16. 

Rflpoitad  bj  Oliver  J.  Bnritt.  Bm}.,  Banl>tar.^l«w. 

Pleading — Embarramng  dejetice — Payment  of  mo- 
ney into  Court  on  a  contract  alleged  by  defendant 
to  he  different  from  that  eet  out  in  plaint — Common 
Law  Procedure  Act^  eeca.  75,  76,  and  78. 

The  drfendant  to  a  writ  of  summons  and  plaint  for 
ig83  7s,  6d.^for  arrears  of  rent  out  of  the  lands  of 
K,^ pleaded  a  denial  of  the  contract  in  plaint  men- 
tioned— that  as  to  a  moiety  of  the  lands  of  JT.,  he 
holds  them  as  tenant  Jrom  year  to  year  from  the 
plaintiffs  and  in  respect  to  such  moiety  the  sum  of 
£83  7s,  6d,  is  due  and  owing  to  the  plaintiffs  and 
brings  same  into  Court  Defence  set  aside,  on  the 
ground  that  money  cannot  be  paid  into  Court  on 
foot  of  a  contract  different  from  that  in  plaint  set 
forth, 

Serjeant  Sullivan^  Q^C^  (with  Crazier)  applied  to  set 
aside  the  fifth,  sixth,  seventh,  and  eighth  defences  as 
emban*asiing,  inasmuch  as  the  money  paid  into  Court 
was  not  paid  upon  a  contract  alleged  in  pimntiffs' 
summons  and  plaint,  and  further  that  plaintifis  be  at 
liberty  to  draw  out  the  sum  of  £83  7s.  6d.  lodged  in 
Conrt  by  the  defendant  in  discharge  of  the  plaintifis' 
demand,  as  if  the  same  had  been  lodged  on  the  contract  as 
alleged  in  summons  and  plaint.  The  action  was 
brought  to  recover  the  sura  of  £83  7s.  6d.,  being  for 
three  years^  rent  of  ceitain  lands  called  Killeen,  other- 
wise Kilmacnally,  in  the  County  of  Mayo.  The 
summons  and  plaint  contained  five  counts — firat  count, 
that  Sir  Robert  Lynch  Blosse,  Bart,  and  E.  Kirwan, 
being  seised  as  tenants  in  common  in  fee  of  certain 
messuages  in  the  County  of  Mayo,  let  the  same  to  one 
Dominick  Browne  for  99  years;  fix)m  the  1st  Novem- 
ber, 1763,  at  the  yearly  rent  of  £27  15s.  lOd.,  pay- 
able half-yearly,  as  by  said  deed  which  has  been  lost, 
or  by  the  counter  part  thereof  in  the  possession  of  the 
defendant,  may  appear — averment,  that  daring  the 
continuance  of  said  term,  all  the  estate,  interest,  and 
reversion  of  Sir  R.  L.  Blosse  and  E.  Kirwan  vested  in 
the  plaintiff  by  deed,  and  all  the  estate,  interest,  and 
title  of  said  Dominick  Browne  vested  in  the  defen- 
dant ;  that  daring  the  continuance  of  said  term  a  large 
sum  of  money,  six  and  a  half  years'  arrear,  to  wit, 
£83  7s.  6d,  was  due  and  owing  to  thj  plaintiff:*; 
2ad  count,  varying  the  cause  of  action,  that  one 
Patrick  Kirwan,  bi*ing  seised  in  fee  of  certain  laiids, 
let  the  same  to  Dominick  Browne,  late  Lord  Orau- 
more,  as  tenant  from  year  to  year,  to  hold  from  1  ^t 
May,  1829,  at  the  yearly  rent  of  £27  15i.  lOd;  that 
the  estate  of  P.  Kirwan  vested  in  plaintiff,  and  that  of 
Lord  Oranmoi-c  in  defendant ;  that  during  the  conti- 
nuance of  the  said  term,  six  half-years'  rent  were  ow- 
ing from  the  defendant  to  the  plaintiff; — third  count, 
that  plaintiff  let  the  lands  of  K.  to  the  late  Lord  Oi-an- 
more  as  tenant  frem  year  to  year,  from  1st  March, 
1844,  at  the  yearly  rent  of  £27  158.  lOd;  that 
all  the  estate  of  the  late  Lord  Oranmore  vested  in 
defendant;  that  six  half-years*  rent,  to  wit,  £83  78. 
6d.,  became  dne,  and  was  nnpaid  by  the  defendant  to 
the  plaintiff; — 4th  connt,  same  as  last,  save  that  the 
letting  was  made  to  the  defendant  himself ; — 5th  count, 
for  like  sum,  use,  and  occupatioiu    Eight  defences 
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were  pleaded  to  this  plaint — 1  at  defence  to  first  coont 
traversing  Blosse's  and  Kirwan's  seisin ; — 2nd  defence 
to  first  paragraph,  traverse  that  Blosse  and  Kirwan  let 
the  lands  to  D.  Browne;  3rd  defence  to  first  para- 
graph, traverse  that  the  reversion  was  in  the  plain- 
tiff; 4th  defence  to  first  paragraph,  traverse  of  Do- 
minick  Brown's  interest  being  in  defendant;  5th 
defence,  being  the  first  to  second  coant,  which,  with  the 
sixth,  seventh,  and  eighth,  were  soaght  to  be  set  aside; 
that  Patrick  Kirwan  and  the  late  Lord  Oranmore  were 
tenants  in  common  in  fte,  and  by  assignment  in  1824, 
it  was  agreed  that  Lond  Oranmore  should  hold  a 
moiety  as  tenant  from  jear  to  year,  and  shoald  retain 
the  other  moiety  in  his  possession  without  paying  any 
rent  for  same;  that  as  to  the  last  moiety,  the  defen- 
dant is  entitled  thereto  as  the  eldest  son  and  heir-at- 
law  of  the  late  Lord  Oranmore,  and  that  he  is  enti- 
tled to  hold  the  same  without  paying  any  rent  there- 
for; that  he  admits  that  he  is  tenant  from  year  to 
year  of  the  other  moiety,  and  farther  admits  that  the 
sum  of  £83  7s.  6d.  is  due  and  payable  in  respect 
thereof,  and  brings  the  same  into  Court  accordingly; 
sixth  defence  to  third  count,  that  plaintiff  and  Lord 
Oranmore  are  tenants  in  common  in  fee  of  a  moiety 
of  the  lands,  and  as  to  the  other  moiety,  that  defen- 
dant is  tenant  from  year  to  year  thereof,  and  in  re- 
spect of  which  the  sum  of  £83  7s.  6d.  is  due  and 
owing,  and  defendant  brings  same  into  Court;  and  as 
to  the  other  moiety,  that  he  does  not,  and  did  not, 
bold  same  as  tenant  from  year  to  year,  but  is  seised 
of  same  as  owner  in  fee;  8th  defence  to  fifth  count 
for  use  and  occupation,  that  he  holds  one  moiety  of 
said  lands  as  tenant  from  year  to  year  to  plaintifl^ 
and  brings  the  sum  of  £83  78.  6d.  in  respect  thereof 
into  Court.  By  these  several  defences,  it  appeara 
that  the  exact  sum  claimed  by  the  plaintiff  was  ad- 
mitted to  be  due  by  the  defendant;  but  the  contracts 
set  forth  in  the  plaint  differed  from  that  in  the  de- 
fence, the  plaint  claiming  the  sum  of  £83  7s.  6d.  for 
the  whole  of  the  lauds  in  plaint  mentioned,  while  the 
defence  admits  tho  same  sum  to  be  due  in  respect  of  a 
moiety  only.  The  plea  of  payment  into  Court  admits  the 
contract  as  stated,  and  the  breach  of  it — Fischer  v. 
Aide  (3  M.  &  W.,  494)— which  contract  is  at  the 
same  time  denied  by  the  defence,  and  a  totally  differ- 
ent one  alleged*  The  only  question  properly  to  be 
tried  upon  pleas  of  tender  under  the  75th,  76th,  and 
78th  sections  of  the  Common  Law  Procedure  Act, 
1853,  is  whether  the  payment  into  Court  was  suffi- 
dent  to  meet  the  plaintiff's  demand.  Here  the 
entire  demand  of  the  plaintiff  was  paid  into  Court, 
and  by  drawing  out  the  money  on  the  plea  as  pleaded 
plaintiff  would  thereby  admit  the  truth  of  the  plea — 
namely,  that  defendant  was  owner  of  a  moiety  of  the 
lands,  which  pldntiff  denies. 

E.  Johnstone  (with  him  J.  E.  Walsh,Q.C.,)  in  sup- 
pott  of  the  defence. — ^The  defendant's  case  cannot  be 
pleaded  in  any  other  shape;  the  sum  claimed  is  ad- 
mitted and  paid  into  Court,  but  only  for  a  moiety, 
which  b  pleaded.  Had  it  been  paid  upon  the  con- 
tract, such  payment  would  be  an  admission  that  the 
plaintiff  was  owner  of  the  whole  of  the  lands  in  plaint 
mentioned,  Vhich  defendant  denies,  and  in  an  action 
of  ejectment  thereafter  brought  such  admission  would 
be  prejudicial  to  the  defendauf  s  interests. 


Feb  Cdbiail— The  plea  ought  to  be  set  aside  on 
the  ground  that  money  cannot  be  paid  into  Court  on 
a  contract  set  forth  in  the  defence  different  from  thai 
stated  in  the  counts  of  the  summons  and  plaint 

N<yn. 
The  rsporter  hat  ohtahied  a  note  of  the  IbUowiqg  cam, 
decided  in  the  Court  of  Exchequer : — 

Jam.  13, 186a 

I,.  f  (TDaimea,  dC.  (with  him  CooUb,^ 

Haokkit  '     C  applied  to  aet  aside  the  defence  filed  to  the 

.    ■      J  tnird  connt  of  plaiut  as  enbarraaung,  inas- 

nraoh  as  it  stated  a  oontnet  different  from  that  declared  on, 
and  then  pleaded  a  lodgment  of  money  on  the  contraot  as  sec 
forth  in  the  defence.  Tm  ooont  averred  a  contract  fer  the  par- 
chase  of  100  puncheons  of  whiskev  to  be  deliTered  within  a 
reasonable  time.  Breach — that  ine  same  was  not  delivered 
within  a  reasonable  time,  or  at  all;  and  claimed  damages  fi» 
non-delivexy  of  the  entire.  The  defence  stated  that  the  ooa-- 
tract  was  for  a  deliveiy  of  the  whiskey  in  lots  as  should  be 
recpired.  That  the  defendant  from  time  to  time  as  required, 
dehTered  30  Iota,  and  that  the  defendant  was,  before  action, 
only  required  to  deliver  one  other  lot,  which  lot,  defence  ad- 
mitted, was  not  delivered;  and  as  to  plaintiff's  claim  for  da- 
mages in  respect  of  the  non-delivery  of  that  lot,  the  defend- 
ant brought  £20  into  Court.  It  is  submitted  that  money  could 
only  he  lodged  on  the  contract  set  forth  in  the  plaint,  and  not 
on  one  totafiy  different  as  stated  in  the  defence,  and  that  the 
effect  of  all  the  authorities  is  that  payment  into  Court  admits 
eveiything  which  plaintiff  would  be  obliged  to  prove  la  order 
to  secure  the  amount  so  lodged,  Dger  v.  Ashiom  (1  B.  &  C  3); 
Tatt0naU  v.  ParibcMOii  (l3  M.  &  W.  752).  The  money 
could  not  be  taken  out  without  admitting  the  contraot  in  d^ 
fence;  and  thus  pUuntiff  would  be  deprived  of  his  li^  to 
support  the  case  relied  on  in  the  count. 

ChaUertomt  (2  C.  and  £  M.  KmU^  for  defendant  relied  on 
Tc^Unr  V.  JCesyoa  (8  Ir.  C  U  App.  76)  as  establishing  a 
principle  under  the  present  system  of  pleading,  now  regulated 
by  the  Common  Law  Procedure  Act,  sufficient  to  support  the 
defenoe. 

CoodM,  in  reply,  contended  that  the  Common  Law  Proce- 
dure Act  did  not  affect  the  principles  of  pleading ;  hut  only 
got  rid  of  technicalities ;  and  that  a  lodgment  of  money  on 
any  other  contract  than  that  declared  on,  was  contrary  to  all 
precedent;  and  that  ^ei^foii  v.  Ta^lmr  was  not  law;  and  was 
undoubtedly  disapproved  of  by  the  profession. 

The  Court  expressed  dissent  from  the  dedsion  m  Km^fim  v. 
Taiikwr^  but  felt  bound  by  it  as  an  authority,  and  refused  the 
motion. 


Conrt  of  Common  l&ittm. 

r  Reported  by  J.  Fl^  Jobnstoo,  Bm|.,  BafTleter^t.Law.3 

Bell  t;.  Bsll. — Jan.  19* 

PracHce^Seburityfrom  over-holding  tenant  in  ^ed- 
tnent-^Lcmdlord  and  Tenant  Law  Amendment 
Act  (IrdandX  I860,  «.  75* 

An  application  to  the  Court  to  compel  a  defendant  in 
ejectment  to  give  security  fur  costs  under  the  75th 
section  of  the  Landlord  and  Tenant  Law  Amend- 
ment  Act  (Ireland),  I860,  ought  to  be  listed. 

An  affidavit  by  the  plaintiff  making  such  an  appUca- 
tion^  that  he  has  no  copy  nor  counterpart  of  the 
lease,  and  that  there  never  was  any,  and  a  notice  to 
the  defendant  requiring  him  to  produce  the  original, 
will  not  be  taken  by  the  Court  in  substitution  of 
*'  t^  ^0000,  or  other  instrument,  or  counterpart  or 
duplicate  thereof,'**  whose  production  by  the  plaintiff 
is  required  by  the  scud  section* 

R.  Dowse  called  the  attention  of  the  Court  to  a  mo- 
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tioo  he  intended  to  move,  that  an  over-holding  tenant 
in  ejectment  might  be  ordered  to  give  secnrity  for 
C06t3  onder  the  23  &  24  Yict^  c.  154,  a.  75.  The 
ipplication  had  not  been  listed.  [^Christian  J, — ^Why 
not  uame  a  day?  la  there  a  form  of  notice  given?] 
Nob  The  motion  will  be  opposed.  [Monahan^  C,J. 
It  is  better  to  pot  in  the  list;  it  wonld  be  worth 
while  to  make  this  the  subject  of  a  general  order.] 

Jan.  22. — &  Bowse  moved  the  above  motion. 
The  plaintiff  states  in  his  affidavit  that  he  made  a 
lease  to  the  defendant's  mother  of  the  premises  sought 
to  be  recovered  at  a  rent  of  £10  a  year,  and  that  it 
has  expired;  that  he  has  no  copy  or  counterpart  of 
this  lease,  and  that  there  never  was  any.  We  have 
served  a  notice  on  the  defendant,  requiring  him  to 
prodace  the  original. 

foknstant  for  the  defendant,  was  not  called  on. 
Application  refused. 


County  Dublin.  We  think  a  view  may  be  advisable, 
and,  following  a  case  in  the  Court  of  Exchequer, 
whenever  thb  ease  comes  to  be  tried,  I  will  have  the 
jury  brought  the  first  day  of  the  uttings,  and  procure 
one  which  will  consent  to  go  and  view  the  premises. 
In  this  manner  the  parties  will  be  relieved  from  the 
expenses  of  keeping  their  witnesses  in  town. 

AppUcoHon  granted^ 


Atkinson  t;.  Milu.— Ja/i.  24. 

'     Re-changing  the  venue* 

A  trial  being  had^  and  the  verdict  set  aside  upon 
grounds  irrespective  of  the  merits  of  the  action^  the 
Court,  upon  an  affidavit  by  the  plaintiff  disclosing 
the  vnprobabil&y  of  getting  a  fair  trial  in  the 
eomUg  to  which  it  had  previously  changed  the  ve- 
Rve,  upon  the  defendants  application^  allowed  the 
•eaw  to  he  restored  to  the  place  in  which  the  plain- 
tif  had  originally  laid  iL 

Ths  pUinttff  in  this  action,  which  was  brought  to  re- 
cover damages  sustained  by  the  diversion  of  a  water 
ooene^  applied  npon  affidavit  to  bring  back  the  venue 
to  the  County  of  DnbUn.  A  trial  had  been  had  in 
the  County  of  Kildare,  to  which  the  venue  had  for- 
merly been  changed,  it  having  been  originally  laid  in 
Dnbhn,  and,  on  that  trial,  a  verdict  had  been  had  for 
the  defendant.  The  facts  appear  sufficiently  from  the 
jodgment  of  Monahan,  C.  J. 

MoKAHAKt  CJ. — The  old  notion  concerning  laying 
the  venue  has  been  exploded.  The  plaintiff  has  a 
rfgbt  to  lay  h^yvenne  where  he  likes,  subject  to  a 
disoetion  in  the  Court  to  change  it.  In  this  instance 
the  plaintiff  exercised  his  right,  and  we,  thinking  the 
trial  mig^t  be  more  properly  had  in  the  County  Kil- 
dare, changed  the  venue  accordingly.  We  had  then 
no  grounds  for  doubting  that  the  case  might  be  so 
propedy  tried  in  that  county.  It  was  tried,  and  the 
defendiuit  bad  a  verdict  which  we  set  aside  upon  the 
ground  that  at  the  trial  an  amendment  was  made, 
whkdi  the  plaintiff  swore  took  him  by  surprise,  but 
not  upon  any  ground  which  concerned  the  merits. 
We  thoogbt  the  verdict  not  satisfactory.  The  plain- 
tiff now  applies  to  bring  back  the  venue  to  the  County 
Dublin.^  This  is  like  the  case  of  the  defendant  en- 
deavouring to  change  the  venue.  On  the  affidavits 
Blade,  we  cannot  but  think  that  a  feeling  exists  in  the 
County  of  Kildare,  which  will  not  allow  a  fair  trial  to 
be  had,  and  if  on  the  former  motion  we  had  had  the 
materials  we  now  have,  we  never  wonld  have  come 
to  the  conclnsion  that  a  faur  trial  could  be  had  there. 
No  impotalJon  could  be  made  upon  the  jurors  of  the 


WxxFOBD  Habboub  Commissionebs  v.  Reqicond. 
Jan.  30. 

Defendants  right  to  inspect  the  books  of  the  plaintiff. 

An  application  by  a  defendant  sued  by  the  Wexford 
Harbour  Commissioners  for  the  amount  ofhispro^ 
missory  notes  for  an  order  to  inspect  the  plaintiffs* 
books^  and  take  extracts  Jrom  diem  was  granted^ 
the  defendant  being  a  shareliolder  and  director. 

Serjeant  Armstrong,  for  the  defendant,  applied  for  an 
order  to  inspect  the  books  of  the  plaiutiffd,  and  take 
extracts  from  them.  The  action  was  brought  by  the 
Wexford  Harbour  Commissioners,  to  recover  the  sum 
of  £3,244,  the  amount  of  the  defendant's  promissory 
notes.  The  defence  pleaded  was  a  set-of^  and  the 
defendant  had  made  an  affidavit  of  his  belief  that 
there  was  a  resolution  in  the  books  of  the  plaintiffs 
that  if  he  would  undertake  certain  liabilities  of  the 
Commissioners,  they  should  be  considered  a  set-off 
to  the  notes.  The  defendant  was  a  shareholder,  and 
director,  and  a  portion  of  the  set-off  consisted  of  his 
attendances  as  commissioner,  and  his  exertions  in 
London  in  procuring  Acts  of  Parliament  to  be  passed, 
and  he  alleged  that  for  want  of  seeing  this  resolution, 
he  was  unable  to  give  further  particulars.  The  plain- 
tiffs replied  that  the  set-off  extended  only  to  a  portion 
of  the  claim,  and  the  defendant  accordingly  served  a 
notice  requiring  that  himself  and  his  attorney  might 
be  at  liberty  to  inspect  the  books  of  the  Commission- 
ers, and  take  extracts  from  them.  The  plaintiffi  re- 
vised this,  bnt  tendered  an  inspection  of  the  list  of 
durectors,  and  the  minutes  of  the  meetings.  The  is- 
sues stood  over  till  this  matter  was  disposed  of. 

May  for  the  plaintiffs. — The  defendant  has  no  right 
to  go  on  a  roving  expedition  through  all  the  plaintiffs* 
books.  We  replied  in  our  notice  that  we  would  fur- 
nish a  copy  of  the  resolution  referred  to,  and  that  if 
the  defendant  was  not  satisfied,  he  might  be  at  liberty 
to  compare  this  with  the  originaL  [^Monahan,  C.J. — 
Show  us  anything  in  this  notice  to  which  you  think 
the  defendant  is  not  entitled]  He  wants  to  find  out 
how  often  he  attended  the  meetings.  [MonaJian^ 
CJ. — He  wants  to  find  out  transactions  in  which  he 
was  interested.  As  a  shareholder  he  has  a  right  to 
do  this.]  That  is  different  from  his  being  a  party  in 
an  action.  \Monahany  C.J. — Not  at  all;  he  does 
not  cease  to  fill  that  character  by  his  suing  or  being 
sued  by  the  Company  of  which  he  is  a  member.] 

Application  granUd, 


154 


THE  IRISH  JLRIST. 


Court  of  €xttitqtttv. 

GAfiNETT  t^.  CULLEN. — Apr^  18. 
[Reported  by  OIlTer  J.  Buike,  Biq.,  BjuTlgteraK.I«wJ 

Pleading — Demurrer — Action  of  account  between 
tenants  in  common — 6  Anne^  ch.  10,  a,  23 — Com- 
mon  Law  Procedure  Actf  1853,  eeca.  3  j*  6. 
An  acUon  of  account  under  6  Anne^  ch.  \0  (Ireland), 
see.  23,  being  brought  by  one  tenant  in  common 
against  another — Held,  upon  demurrer^  that  the 
Cofnmpn  Law  Procedure  Act^  in  repealing  that 
statute^  abolished  the  form  of  proceeding  only,  and 
not  the  right  of  action — Kearnoj  v.  Kearney  (6  /r. 
Jttr.,  N.  S.,  1 27),  followed. 
Demurrer  : — The  first  paragraph  of  the  aammons  and 
plaint  complained  that  John  Gamelt,  the  plaintiff,  to 
wit  in  the  month  of,  &c.,  J  854,  was,  and  from  thence 
hitherto  has  been,  and  still  is,  possessed  undiWdedlj 
of  a  certain  share  or  portion  of  a  certain  farm  and 
lands,  to  wit,  the  lands  of  Tmode,  with  the  apputte- 
nances  situate  in,  &c,  for  the  residue  of  a  term  of 
years  not  yet  expired,  that  is  to  say,  the  plaintiff  was 
and  IS  possessed  of  and  in  one  nudivided  third  part 
thereof,  and  the  defendant  of  one  undivided  third  part 
thereof,  and  R.  Hnddleston  of  one  undivided  third 
thereof;  and  the  defendant,  during  all  the  time  afore- 
said had  the  care  and  management  of  the  whole  of 
said  premises,  with  the  appurtenances,  to  receive  and 
take  the  rents,  issues,  and  profits,  to  the  common 
profit  of  them,  the  plaintiff,  the  defendant,  and  the 
said  R.  Huddleston,  and  as  bailiff  of  the  plaintiff,  of 
what  he,  the  defendant  received  more  than  hid  just 
share  and  proportion  thereof,  to  render  a  reasonable 
account  thereof  to  the  plaintiff,  and  his  said  share 
thereof,  when  the  said  defendant  should  be  thereunto 
afterwards  required,  according  to  the  form  of  the  statute 
in  that  case  made  and  provided,  and  although  the  said 
defendant,  during  ail  the  time  aforesaid,  received  more 
than  his  just  share  and  proportion  of  the  rents,  is- 
sues, and  profits  of  the  said  tenements,  with  the  ap- 
purtenances, and  the  plaintiff's  ^hare  thereof,  and  all 
conditions  were    fulfilled,  and  all  things  happened, 
and  all  times  elapsed  necessary  to  entitle  the  plaintiff 
to  muntain  this  action,  yet  the  said  defendant,  though 
he  was  afterwards  requested  by  the  said  plaintiff  so 
to  do,  hath  not  yet  rendered  a  reasonable  account  to 
the  said  plaintiff  of  the  said  rents,  issues,  and  profits 
80  received  as  aforesaid,  or  any  part  thereof,  or  of  the 
said  share  of  the  said  plaintiff,  or  any  part  thereof, 
but  hath  hitherto  wholly  ne8;lected  and  refused  so  to 
dOy  contrary  to  the  form  of  the  statute  in  that  case 
made  and  provided,  and  the  plaintiif  prayed  that  a 
reasonable  account  may  be  rendered  by  the  defendant 
pursuant  to  the  statute  of  what  is  due  by  the  defen- 
dant to  the  plaintiff  in  respect  of  the  premises.     To 
this  paragraph  the  defendant  pleaded,  "  that  he  ad- 
mitted that  the  plaintiff  was  and  is  possessed  undivi- 
dedly  of  a  certain  share  or  portion  of  the  town,  ftc, 
in  summons  and  plaint  mentioned,  that  is  to  say,  that 
he,  the  plaintiff  was  and  is  possessed  of  one  undivided 
third  part  thereof,  and  the  defendant  of  one  other  un- 
divided third  part  thereof,  and  one  R.  Hnddleston  of 
one  other  undivided  part  thereof,  as  in  summons  and 
plaint  mentioned;  and  defendant  says,  that  bemg  so 


possessed  of  said  undivided  third  part,  to  wit,  as  te- 
nant in  common,  and  not  otherwise,  he  had  the  care 
and  management  of  the  whole  of  said  premises,  and 
so  received  and  took  the  rent  of  the  whole  of  said 
lands,  with  the  appurtenances,  to  the  common  profit 
of  them,  the  pluntiff,  the  defendant,  and  the  said  R. 
Hnddleston,  but  defendant  saitb,  that  except  as  being 
so  possessed  of  said  undivided  third  part,  to  wh,  as 
tenant  in  common,  he  never  had  the  care  or  manage- 
ment of  the  said  premises,  with  the  appurtenances,  ia 
the  said  first  count  mentioned,  or  any  part  thereof,  to 
receive  or  take  the  rents,  issues,  and  profits  thereof, 
or  as  bailiff  of  said  plaintiff,  of  what  be  received  more 
than  his  just  share  and  proportion  thereof,  to  render 
a  reasonable  account  to  the  plaintiff,  and  his  said 
share  thereof,  as  in  said  count  alleged.  To  this  de- 
fence the  plaintiff  demurred,  upon  the  ground  that 
said  defence  did  not  deny  the  material  facta  which 
constitute  the  cause  of  action  in  the  said  count  men- 
tioned, but,  on  the  contrary,  admitted  the  same,  but 
denied  that  the  action  could  be  maintained  by  one  tenant 
in  common  agunst  another,  and  in  efiect  insisted  that 
the  statute  6  Anne,  ch.  10,  sec  23,  was  repealed, 
whereas  the  same  is  not  repealed,  but  is  still  in  exist- 
ence; or  even  supposing,  but  not  admitting,  that  same 
was  repealed,  it  was  re-enacted  by  the  Common  Law 
Procedure  Act,  1853,  and  all  rights  given  to  one  te- 
nant in  common  against  another  were  and  are  still  in 
full  force  and  effect.  The  following  points  were 
noted  for  argument  by  the  pliuntiff: — Ist.  Can  the 
action  of  account  be  maintained  by  one  tenant  in  com- 
mon against  another?  2nd.  Is  the  statute  6  Anne, 
ch.  10,  sec.  23,  which  gives  the  action  of  account  be- 
tween tenants  in  common,  still  in  exbtence?  3nL 
If  said  statute  of  6  Anne,  ch.  10,  sec  23,  was  re- 
pealed, were  its  provisions  re-enacted  by  the  Common 
Law  Procedure  Act,  1853?  4th.  Are  the  rights 
given  by  the  6th  of  Anne,  ch.  10,  sec  23,  still  in  fall 
force  and  effect? 

Edward  Oibson  (with  him  Brereton,  Q.C.) 
in  support  of  the  demurrer. — ^The  summons  and 
plaint  proceeded  on  the  supposition  that  the  6th 
Anne,  chap.  10,  section  23  (Irish),  giving  the 
right  of  action  between  tenants  in  common,  without 
any  special  appointment  as  bailiff,  wf|%  in  existence 
while  the  defence  impliedly  relied  on  its  being  repealed. 
The  statute  of  Anne,  though  repealed  by  the  Schedule 
A.  to  the  third  section  of  thu  Common  Law  Procedaro 
Act,  is  only  repealed,  in  fact,  as  to  the  mode  of  pro- 
cedure, but  is  unrepealed  as  to  the  right  of  action. 
The  Procedure  Act  had  merely  reference  to 
the  course  of  procedure,  and  was  In  no  way  con- 
versant with  the  rights  of  action,  nor  did  it  attempt  to 
destroy  a  single  right;  on  the  contrary,  the  nxtb 
sec  thereof  says,  that  *'  the  right  to  recover  any  debt  or 
damages.  In  respect  of  any  matter  which  might  have 
been  heretofore  the  subject  of  any  action  of  debt,  co- 
venant, assumpsit,  account,  trespass,  &c,  shall  and 
may  be  enforced  in  an  action  to  be  called  a  personal 
action.^'  Such  was  the  unanimous  opmion  of  the 
judges  in  the  Court  of  Queen's  Bench  in  the  case  of 
Kearney  v.  Kearney  (6  Ir.  Jur.,  N.  S.,  127),  where 
the  identical  question  now  under  consideration  was 
argued  at  great  length,  and  it  is  submitted  that  this 
Court  will  not  overrule  the  decision  of  the  Court  of 
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Qoeen's  Bench,  but  will  be  bound  thereby  until  that 
decision  shall  have  been  overrnled  by  a  Court  of  Appeal, 
or  a  Goort  of  higher  jurisdiction. — Montgomery  y. 
Sunm  (Drury's  Cases,  temp.  Nap.,  620);  Qtoffrey^. 
Saunders  (3  Wilson,  94) ;  W heeler  v.  Home  (1  Wil- 
lis, 508);  Henderson  v.  Eason  (17  Q.  B.,  701). 

Charles  Coatea  (with  him  M.  O'DonneU,  Q,C.) 
ia  support  of  the  plea. — The  23rd  section*  of 
the  statute  of  Anne  is  actually  repealed  nominatim 
bf  the  third  section  of  the  Common  Lav  Pro- 
cedure Act.  Can  it  be  said  then  that  the  sixth  sec- 
tion re-enacts  an  Act  of  Parliament  by  implication, 
which  by  name  was  repealed  by  the  third  section? 
If  then  the  statute  of  Anne  be  repealed,  the  action  of 
Bcooont  does  not  lie^  for  before  the  statute  of  6th 
Aane  no  action  of  account  lay  between  tenants 
in  common.  It  is  said  in  Co.  Lit.,  172,  a, 
sod  in  200,  5,  ^*  If  one  joint  tenant  or  tenant  in  com- 
mon of  land  maketb  his  companion  his  bayliffe  of  his 
part,  he  shall  have  an  action  of  account  against  him, 
Bat  althoogh  one  tenant  in  common  or  joint  tenant 
without  being  made  bayliffe,  take  the  whole  profit,  no 
actiob  of  account  lieth  agaiuA  him."  The  decision 
in  the  Court  of  Queen's  Bench  in  Kearney  v.  Kearney 
is  open  to  criticism,  nor  will  this  Court  be  bound 
thereby. 

Peb  Curum. — We  feel  bound  by  the  decision  of  a 
court  of  co-ordinate  jurisdiction  in  Kearney  v.  Kear* 
neif^  and  aball  allow  the  demurrer  accordingly. 


Ltnch  V,  Irwin. — Apr.  23. 

Pleading — Embarrassing  defence — Plea  to  the  whole 
count  answering  a  portion  oidy. 

To  the  common  count  in  the  summons  and  plaint  for 
money  had  and  received^  on  which  was  endorsed  a 
bill  of  pcaiiculars^  whereby  it  appeared  that  plain- 
tiff paid  defendant  two  sums  of  28/.  and  lOL  for 
conacre  oat  soU,  and  also  for  conacre  meadow^ 
defendant  pleaded  **  that  the  money  paid  by  the 
plaintiff  to  the  defendant  for  conacre  meadow^ 
amounted  to  6/L,  and  no  more,  and  that  said  pay- 
ment was  made  at  the  risk  of  the  plaintiff,  who  was 
aware  before,  and  at  the  time  of  such  payment^ 
thai  legal  proceedings  were  pending  against  the  lands 
on  which  send  conacre  was^  and  defendant  says  tJuU 
plaintiff  agreed  with  the  defendant  to  pay  said  sums, 
running  the  risk  of  being  disturbed  m  the  cutting 
andcanying  away  said  conacre  crop,**  Dejence  set 
ande,  as  living  a  portion  of  the  count  uncovered^ 
and  also  as  embarrassing. 

This  was  a  motion  on  behalf  of  the  plaintiff  that  the 
tlurd  defence  to  the  third  paragraph  of  the  summons 
and  plaint  might  be  set  aside,  on  the  ground  that  same 
was  framed  so  as  to  prejudice,  embarrass,  and  delay 
the  fair  trial  of  the  action,  inasmuch  as  though  pur- 
porting to  answer  the  whole  paragraph  to  which  it 
was  pleaded,  it  in  fact  only  answered  a  part  thereof, 
and  neither  traversed  nor  confessed  and  avoided  the 
residue,  and  inasmuch  as  it  mixed  up  inferences  of 
law  with  matters  of  fact,  and  though  purporting  to 
rely  upon  some  agreement,  yet  it  stated  no  specific 


agreement  The  third  paragraph  of  the  summons 
and  plaint  was  in  form  the  common  count  for  money 
bad  and  received.  By  the  particulars  endorsed  thereon 
it  appeared  that  the  plaintiff  had  paid  the  defendant 
the  two  sums  of  28^  and  10/.  for  the  use  of  conacre 
oat  soil,  and  also  for  conacre  meadow,  the  facts  of  the 
case  being,  that  previously  to  the  plaintiff's  reaping 
the  crop  of  oats,  or  cutting  the  meadow  on  the  land 
for  which  be  had  so  paid,  he  was  evicted  therefrom 
under  a  writ  of  habere,  at  the  suit  of  the  defendant, 
and  plaintiff  now  sought  to  recover  back  the  SSL  ad- 
vanced by  htm  on  foot  of  the  contract.  The  defence 
objected  to  was  as  follows: — *'  And  for  a  further  de- 
fence to  said  third  paragraph,  the  defendant  says  that 
the  money  paid  by  the  plaintiff  to  the  defendant  for 
conacre  meadow  amounted  to  6/.,  and  no  more,  and 
that  said  payment  was  made  at  the  risk  of  the  plain- 
tiff, who  was  aware  before,  and  at  the  time  of  such 
payment  that  legal  proceedings  were  pending  against 
the  lands  on  which  said  conacre  was,  and  the  defen- 
dant says  that  the  plaintiff  agreed  with  the  defendant 
to  pay  said  sum,  running  the  risk  of  being  disturbed 
in  the  cutting  and  carrying  away  of  the  said  conacre 
crop.'^  There  were  other  defences  to  the  same  para- 
graph of  the  summons  and  plaint. 

If,  MacDermot  for  the  motion. — The  defence  on 
the  face  of  it  assumes  to  answer  the  whole  cause  of 
action,  while  in  fact  it  only  addresses  itself  to  a  por- 
tion of  the  count  to  which  it  is  pleaded.  The  count 
in  question  is  the  common  count  for  money  had  and 
I'eceived,  but  the  particulars,  which  are  incorporated 
with  it  by  reference,  shew  that  it  is  founded  on  money 
advanced  for  conacre  oat  soil,  as  well  as  for  conacre 
meadow,  yet  the  defence  only  deals  with  the  latter.  Be- 
fore the  Common  Law  Procedure  Act,  advantage 
might  be  taken  of  a  defect  of  this  character  either  by 
general  or  special  demurrer — 1  Chitty  on  Plead.,  554. 
Since  the  Common  Law  Procedure  Act,  defences  of 
this  kind  have  been  set  aside  under  the  83rd  section 

of  that  Act Garret  V.  Waldron  (9  Ir.  C.  L.,  Ap.  34); 

CDriscoU  ▼.  Croker  (9  Ir.  C.L.R.,  Ap.  29);  the  case 
oiDunsandle  v.  Finnic  (lOIr.  CLR.,  171)  is  in  point 
This  defence  is  open  to  other  objections;  it  suggesls 
rather  than  states  an  agreement;  there  is  no  certainty 
in  it,  and  we  do  not  know  whether  defendant  relies 
on  an  inference  of  law,  or  on  a  special  agreement 
Every  person  who  contracts  for  lands  or  g^s  runs 
the  risk  of  being  disturbed  by  one  who  has  a  better 
title ;  but  it  by  no  means  follows  that  he  may  not  recover 
back  the  consideration,  and  it  is  not  stat^  here  thai 
there  was  an  agreement  that  in  the  event  of  an  evic- 
tion the  consideratibn  money  should  not  be  recovered 
back. 

W.  Eoper^  contra. — The  defence  is  good.  Counsel 
for  the  plaintiff  is  quite  correct  in  stating  that  the 
particulars  are  to  be  treated  as  incorporated  with  the 
pleading  on  which  they  are  endorsed.  The  defence 
objected  to  is  only  pleaded  to  the  claim  for  conacre 
meadow;  there  are  other  defences-^namely,  the  first 
and  the  second,  which  cover,  the  whole  of  the 
the  plaintiff^s  claim. 

FmBQERALD,  B.~We  must  set  aside  this  defence. 
The  case  cited  of  Lord  DunsandU  ▼.  Finnic  Is  a  de- 
cision on  the  point  The  defendant  may,  however, 
amend,  and  attention  ought  to  be  paid  to  the  other 
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objectioos  raised  bj  the  plaintiff's  cocnsely  as  they  ap- 
pear to  me  sabstantlaL 

Defence  aet  aside  wkh  costa^  with 
liberty  to  defendant  to  amende  tak- 
ing  short  notice  oftriaL 


Court  of  ^tohatt. 

[Reported  by  W.  R.  lfUler,Eiq.,lJLD .  B«rrlster.sULewJ 

MoLOMBT  V.  Gabbt;  Manskboh,  nrrSRVBNIKNT. 
Mays. 

Conditional  order  for  new  trial — Undue  influence — 
WHl  in  favor  of  attomey  ^Entire  will  tainted  there 
hy — Necessary  proof 

The  Court  rejused  a  conditional  order  for  a  new 
trials  where  the  verdict  had  been  found  against  an 
alleged  wdl^  the  evidence  being  conclusive  of  undue 
influence  practised  on  the  testator  by  the  person 
principally  beneflted^  and  who  was  most  active  in 
giving  the  directions  for^  and  in  the  preparation  of 
the  will^  and  held  that  no  part  oj  the  wUl  in  favour 
of  other  persons  could  standi  nor  the  appointment 
of  executor.  The  degree  oj  proof  necesssary  when 
^  case  is  suspicious — the  drawer,  an  attorney, 
taking  great  benefit  under  iU 

Whiteside,  (IC  (with  him  Dr.  Ball,  dC)  moved 
for  a  conditional  order  to  set  aside,  as  against  the 
weight  of  e?idence,  the  verdict  had  for  the  defendant 
at  the  sittings  after  last  term,  or  so  far  as  it  affected 
any  legacies  bat  those  to  Mr.  Mansergh  and  the  resi- 
duary bequest.  The  verdict  had  been  foond  against 
the  will,  and  in  favonr  of  the  defendant,  who  was  the 
widow  of  the  testator,  on  the  ground  of  undue  influ- 
ence practised  on  the  deceased  by  Mr.  Moloney,  the 
attorney  who  drew  the  will,  and  Mr.  Mansergh,  the 
principal  devisee  in  the  will.  A  bequest  was  in  the 
will  of  £300  for  the  poor  of  the  parish  in  which  the 
testator  lived,  to  be  distributed  according  to  Mr.  Mo- 
loney's discretion,  and  £300  to  the  Protestant  Orphan 
Society.  A  farm  of  land  was  left  to  Moloney  in  trust 
to  sell,  and  the  proceeds  to  be  applied  as  he  might 
think  fit  in  chsrity,  and  Mr.  Moloney  was  appointed 
executor,  and  also  restdnary  legatee.  We  contend 
that  the  appointment  of  executor  and  the  charitable 
legacies  are  all  valid,  and  should  stand  as  part  of  the 
will,  though  we  may  find  it  hard  to  sustain  the  resi* 
duary  clause,  as  Moloney  was  the  attorney  who  drew 
the  will.  The  only  parts  of  the  will  which  should  be 
touched,  are  those  in  favour  of  Mansergh,  who  used 
the  undue  influence,  and  the  residuary,  clause  in  favor 
of  the  drawer  of  the  will— JBarfon  v.  Robiiis  (3  Phil- 
lim.,  465);  FauHXtt  v.  Jones  (lb.);  Piercy  v.  Wes- 
tropp  (Milw.,  495);  Trimlestoum  v.  DaUon  (1  Dow. 
&  CU  85);  Boyce  v.  Bosdnn^  (6  H.  of  L.  C,  45); 
CarroU  v.  CarroU  (MUw.,  434). 

Cur.  adv.  tmU. 

May  22. — Kkatiroe,  J. — ^The  motion  now  before 
the  Conrt  is  substantially  one,  only  quesdoning  the 
verdict  as  it  related  to  the  charitable  legacies,  and  to 
two  small  pecwiiary  legacies  of  £10  and  £5,  on  the 
ground  that  it  was  against  the  weight  of  evidence. 


The  will  in  dispute  left  to  Mr.  Mansergh.  the  inter- 
venient,  the  lands  of  Shandmm*  a  freehold  property 
for  his  life,  with  remainder  to  his  son  Henry  in  fee- 
simple.    There  was  a  legacy  of  £300  to  the  Tiea- 
snrers  of  the  Clare  Protestant  Orphan  Society,  aod  to 
his  executor,  Mr.  Moloney,  £300,  to  be  expended  by 
him  at  hb  discretion  among  the  poor  of  the  parish  of 
Miltown.     A  bequest  next  followed  of  his  huids  it 
Span'ish  Point,  with  his  furniture,  plate,  books,  and 
pictures,  to  the  pluntiff  in  trust,  to  sell  them,  the 
proceeds  to  be  distributed  in  charity  among  such  per- 
sons as  he  should  think  fit  and  proper  objects.   There 
was  then  a  sweeping  residuary  clause  in  favour  of  the 
plaintiff.    The  case  made  against  the  will  by  the  de- 
fendant, the  widow  of  the  said  deceased,  was,  that  he 
was  greatly  addicted  to  drinks  and  that,  never  harmg 
had  a  very  vigorous  mind,  as  death  approached,  hie 
mind  was  not  even  as  strong  as  before.    In  1855,  he 
married  Miss  Locke,  the  defendant,  bat  before  that, 
he  was  on  intimate  terms  with  Mr.  Ralph  Mansergh, 
the  intervenient    But  for  some  reason,  not  neoeeeary 
to  mention,  it  occurred  to  Mr.  Frauds  Casey  (the 
father  of  the  deceased.  Mr.  Alexander  Casey,)  that  it 
would  be  better  that  after  the  marriage  Mr.  Mansergh 
should  not  be  admitted  to  the  house;  and  both  sides 
admitted  that  a  letter  to  that  effbct  was  written  by 
Francis  Casey  to,  and  received  by  Mansergh,  three 
or  four  days  after  the  marriage.     That  was  a  cardi- 
nal fact  in  the  case — but,  notwithstanding  that  letter, 
Mr.  Mansergh  continued  from  timo  to  time  to  meet 
Mr.   Casey,  the  deceased,  about  the  offices  of  his 
house,  and  in  the  neighbourhood.     Some  days  after 
the  marriage,  Mr.  Mansei^gh  wrote  an  angry  letter  to 
the  deceased,  telling  him  that  he  should  not  allow  any 
woman  to  separate  him  from  his  old  friend,  and  he 
followed  up  that  by  sending  several  others,  some  in 
his  own>  hand,  and  signed  by  him,  others  in  a  feigned 
hand,  and  anonymous,  but  which  the  deceased  told 
his  wife  came  from  Mr.  Mansergh,  and  containing 
serious  charges  against  her — amongst  others,  they 
charged  her  with  infidelity,  than  ^hich,  no  heavier 
charge  could  be  brought  against  any  re^MCftable  Itdy. 
Some  misunderstanding  appears  some  time  after  to 
have  occurred  between  the  deceaaed  and  his  wife, 
which  seemed  traceable  to  only  one  cause— -Man- 
sergh's  letters  to  the  unfortunate  man.    The  eridenoe 
plainly  showed  that  Mansergh  waa  the  instigator  of 
the  outrage  committed  during  the  last  visit  of  the  de* 
fendant  to  the  deceased,  when  she  tried  to  e£M  ft 
reconciliation  with  him.  She  then  was  obliged  to  have 
recourse  to  the  Consistorial  Court  in  Dublin  for  pro- 
tection, and  in  June,  1861,  she  got  a  decree  for  pe^ 
manont  alimoney  at  the  rate  of  £160  a  year.    In 
those  proceedings,  Mansergh,  on  the  part  of  the  de- 
ceased, took  an  active  part,  by  writing  letters,  tnd 
otherwise.    After  the  death  of  Francis  Casey,  Man- 
sergh was  in  all  the  concerns  of  the  deceased,  the 
master  of  the  house,  Casey  was  continually  drank; 
and  even  Mansergh  himself  admitted  that  he  always 
expected  that  the  deceased  would  do  something  for 
him  and  his  son.    There  is  evidence  that  the  de- 
ceased was  anxious  to  be  reconciled  to  his  wife,  and 
that  Mansergh  interposed.    It  appeared  that  in  the 
Consistorial  Court  an  attempt  was  made  to  prove  that 
Mrs.  Casey  had  been  unfiuthfU  as  a  wife,  and  she 
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was  cross  oxamined  «s  to  it  But  her  character  had 
been  triomphantly  vindicated  by  the  letters  of  the  de- 
ceased himself  which  proved  the  ntter  gronodlessness 
of  the  charge.  It  appears,  then,  that  when  the  de- 
ceased was  anxious  for  a  reconciliation,  Mansergfa 
prereDts  it  by  telling  the  deceased  that  she  was  more 
another  person^s  wife  than  his,  when  the  deceased 
S9id,  '•  My  God  I  I  never  knew  that  before,*'  to  which 
the  other  replied,  **  Then  know  it  now  I "  This  conrse 
of  conduct  continued  for  some  time,  nntil  the  making 
of  the  will  The  deceased  had  a  copy  of  the  pro- 
ceedings in  the  Gonsistorial  Court,  and  it  was  conti- 
nually referred  to  by  the  deceased  and  Mansergh. 
Can  anyone  doubt  why  this  was  done,  or  why  Man- 
sergh and  his  son  took  up  their  residence  in  the 
bouse?  In  September,  1860,  Mr.  Moloney,  a  solici- 
tor, waa  introduced  to  the  deceased.  He  was  con- 
sulted by  Mansergh  about  the  propriety  of  appealing 
from  the  decree  of  the  Gonsistorial  Court,  and  from 
time  to  time  he  transacted  business  also  through  Man- 
sergh. Now,  it  is  quite  true  that  the  plea  of  incapa- 
padty  has  fiuled;  the  deceased  was  not  incapable  to 
make  a  will,  but,  in  all  business  transactions,  Mr. 
Mansergh  was  his  right  hand  man.  Dr.  O'Brien,  an 
eminent  physician  in  Ennis,  was  caUed  in  to  see  the 
deceased  on  the  15th  January,  1862.  The  will  is 
dated  the  24th  Januaiy,  1862.  Moloney  did  some 
little  sessions  business  at  Ennis  for  the  deceased,  but 
in  every  case  Mansergh  attended  for  the  deceased — 
he  never  was  absent  from  his  side.  Dr.  O'Brien  had, 
on  his  visit  on  the  15  th  January,  a  bad  opinion  of 
the  deceased,  and  then  Mansergh  wrote  on  the  16th 
to  Moloney  the  letter  as  to  some  accounts  of  the 
steward,  which  Moloney  was  to  audit ;  but  the  im- 
portant part  is  the  postscript—"  P.S.  Private ^Will 

a  deed  or  a  will  be  more  secure  as  to  leaving  pro- 
perty? He  wishes  to  know."  On  the  17th,  Molo- 
ney answered  that  a  deed  would  be  better,  if  regis 
tered.  Now,  this  showed  that  Mansergh  was  then 
busy  abont  the  arrangement  of  the  affairs  of  deceased, 
and  his  using  the  word  '*  private "  meant,  it  is  not 
necessary  to  say  anything  abont  it  to  the  deceased. 
Several  other  lettei-s  of  a  similar  kind  were  referred 
to  by  the  Court,  showing  an  arrangement  going  on  be 
tweeo  Moloney  and  Mansergh  as  to  the  disposition  of 
the  property.  Dr.  Flanagan  proves  that  the  de 
oeased^s  state  was  then  alarming,  and  he  thought  it 
right  to  have  a  consultation  with  Dr.  O'Brien,  and  on 
the  21st  January,  the  latter  was  written  for,  and  told 
to  attend  on  the  22nd.  Then  Mansergh  writes  on 
the  2 1  St  to  Moloney,  while  he  was  settling  the  ac- 
oooats,  to  come  up  at  once,  and  bring  up  a  will  with 
an  necessary  materials  for  execution.  Moloney  did 
come  that  night— the  deceased  was  in  the  parlour  at 
a  late  dinner ;  but  on  the  next  day  when  he  came, 
deceased  was  m  bed,  but  got  up,  and  appeared  at  ta- 
ble. The  company  present  were.  Dr.  Flanagan,  a 
Mh  Lucas,  a  ma^trate  on  confidential  terms  with 
Manser^gh,  and  who  lived  seven  miles  off,  and  who 
was  written  to  also  on  the  21st  to  attend  as  a  witness 
oa  the  22nd,  which  he  did.  Lloloney  and  Mansergh 
were  there,  too;  but  Dr.  O'Brien  did  not  come,  and 
nothing  was  done;  but  Mr.  Moloney  says  that  the 
deceased  arranged  that  he  was  to  come  up  the  next 
morning  to  arrange  about  bis  wilL    As  to  this,  or  the 


iustrnctions  for  the  will,  he  is  the  solitary  witness. 
What  occurred  between  the  22nd  and  23rd  is  all  im- 
portant. Dr.  O'Brien  appeared  on  the  23rd,  and  it 
is  plain  that  it  was  not  considered  right  or  safe  to  ap- 
proach Mr.  Casey  about  a  will,  till  Dr.  O'Brien  could 
be  prevailed  on  to  mention  the  subject  to  him.  But 
the  doctor  was  expected  on  the  22nd ;  the  attorney 
and  the  witness  Lucas  were  there,  but  the  doctor  did 
not  come,  and  nothing  was  done,  but  Mr.  Lucas  held 
his  ground,  and  waited  until  the  will  was  executed. 
However,  on  the  23rd  the  doctor  arrived,  and  was 
requested  by  Mansergh  to  speak  to  the  deceased  abont 
settling  his  affairs,  which  he  did;  and  Mr.  Maloney 
goes  into  the  deceased's  bedroom  at  about  half-past 
ten,  and  remains  there  until  about  half-past  two  or 
three  in  the  morning,  and  he  represents  that  he  was 
ail  that  time  taking  the  instructions  for  the  will  from 
the  deceased,  and  prepared  a  draft  and  two  copies,  as 
the  deceased  desired  that  the  will  should  be  in  dupli- 
cate. Now  this  important  part  of  the  case  rests  on 
the  solo  unsupported  testimony  of  Mr.  Maloney.  No 
one  else  was  there  during  the  preparation  or  the  read' 
ing  over  to  the  deceased  of  the  will,  except  Maloney. 
A  more  suspicious  case  never  came  under  my  notice. 
This  will  leaves  the  freehold  lands  of  Shandrum  to 
Mansergh  and  his  son  for  ever,  and  it  gives  to 
Maloney  £300  to  be  applied  among  the  poor  of 
Miltown,  and  to  be  applied  at  his  (/ilscreftbn— he 
an  attorney  residing  seventeen  or  eighteen  miles 
away  at  Ennis.  Then  comes  after  a  legacy  of  £10, 
and  another  of  £5,  a  bequest  of  his  house,  with  fur- 
niture, plate,  pictures,  books,  linen,  and  stock  of  every 
kind,  to  the  said  Moloney,  his  heirs,  executors,  admi- 
nistrators, and  assigns,  in  trust  to  sell,  and  the  pro- 
duce to  form  a  fund  to  be  distributed  in  charity,  as 
he  may  think  fit  and  proper.  A  testator  had  a  right 
to  make  a  will  as  capricious  as  he  pleased,  if  not 
sounding  in  folly,  but  that  such  a  beqnest  should  be 
found  here  is  most  astounding.  He  has  the  selection 
of  the  charity,  and  of  the  objects  of  such  charity, 
vested  as  a  personal  trust  in  him.  Then  comes  the 
sweeping  residuary  clause  to  him.  The  propriety  of 
the  verdict  is  not  questioned,  so  far  as  rektes  to  the 
devise  to  Mansergh,  and  the  residuary  clause  in  fa- 
vour of  Moloney.  But  I  am  called  upon  to  set  it 
aside,  so  far  as  regards  the  charitable  legacies  and 
small  pecuniary  legacies,  and,  above  all,  as  to  the  ap- 
pointment of  the  executor,  and  on  the  ground  that, 
although  undue  influence  or  fraud  may  be  relied  on 
in  impeachment  of  the  will,  yet  that  it  will  only  affect 
the  parties  who  are  benefitted  by  the  will,  who  prac- 
tised them,  and  not  any  others.  I  deny  that  propo- 
sition altogether.  Each  case  must  depend  on  its  own 
circumstances.  A  case  may  come  before  the  Court  in 
which  influence,  (rand,  or  contrivance,  is  plainly  ap- 
plicable to  a  part,  and  not  to  the  whole  of  the  will. 
Others  may  arise  in  which  it  was  extended  as  to  all, 
and  it  is  the  duty  of  the  judge  to  bring  under  the  no- 
tice of  the  juiy  the  several  parts  of  the  instrument  to 
which  the  defence  applies.  I  am  not  aware  that  I 
fkiled  in  this  case  to  do  so,  and  no  motion  is  made  to 
set  aside  the  verdict  on  the  ground  of  misdirection* 
The  Trimlestown  case  was  referred  to  in  support  of 
this  application,  but  I  do  not  think  it  establishes  any 
snch  proposition.    That  case  b  better  reported  in  1 
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BIL,  N.  S.,  427t  and  it  depended  on  its  own  cii-cam- 
stances.  His  Lordship  referred  to  pp.  275,  453, 457, 
an  snpport  of  his  view.  Three  things  are  necessary 
to  support  a  will — 1.  Adequate  capacity.  2.  Testa- 
mentary intention.  3.  Dae  execntion.-*t/bfie9  v. 
Ooderich  (5  Moo.  P.  C.  C,  21).  I  am  now  consider- 
ing this  case  as  if  the  legacies  were  not  affected  by 
fraud,  though  I  think  they  were.  Were  there  not  emi- 
nently suspicious  circumstances?  and  though  fraud 
cannot  be  presumed,  yet  the  authorities  say  that  cir- 
cumstances may  render  fraud  so  probable  or  highly 
suspicious,  that  stronger  proof  is  required  than  in  cases 
where  the  natui-al  presumptions  and  free  will  were  in 
favour  of  the  dispositions  of  the  testator.  In  ordinary 
cases  what  is  required  by  law,  if  the  capacity  is  un- 
questioned, is  established  by  the  mere  fact  of  execu- 
tion ;  but  that  is  not  so  where  there  are  suspicious 
circumstances ;  further  proof  is  then  required  that  the 
will  is  according  to  the  intentions.  Here  there  b  a 
most  suspicious  circumstance ;  the  will  is  not  read  in 
presence  of  any  third  person — no  one  present  but 
Moloney,  the  drawer,  and  who  takes  so  much  interest 
under  it.  I  can  imagine  a  case  where  a  man  wiote 
a  will  largely  benefitting  himself,  and  the  jury  might, 
under  the  circumstances  find  in  his  favour.  But  how 
could  the  public  be  safe,  if  wills  of  this  kind  were  to 
stand,  and  if  property  were  to  be  left  to  an  executor, 
who  was  almost  a  stranger  to  the  testator.  It  was 
quite  competent  for  the  parties  to  have  given  evidence 
as  to  those  legacies,  but  there  was  none  save  Molo- 
ney's, and  the  Attorney- General  does  not  move  to  set 
aside  the  verdict  on  that  grouud.  As  to  the  addi- 
tional proof  required  in  such  cases,  see  Von  Stentz  v. 
Comyn  (12  I.  £.  R.,  631),  where  all  the  cases  on  the 
subject  are  cited.  In  my  judgment,  the  jury  exer- 
cised a  wise  discretion  in  not  acting  on  such  evidence 
as  was  offered  here,  and,  under  all  the  circumstances 
of  the  case,  I  make  no  rule  on  the  motion. 

Ko  rule. 


Wade  v.  Stephhw — May  27. 

PraeticB^^Admimatration  creditor — CosU — 31^ 
Ride  Contentious. 


A  person  having  an  interest  as  creditor^  ^c,  is  not, , ,  v.  Rea  (2  Phillim,  428);  Jones  v.  Beytagh  (3  Ibi, 


in  general,  entitled  to  the  costs  of  citing  next  of  kin 
to  accept  or  refuse  administration,  if  the  latter  ap- 
pear and  accept,  unless  a  conditional  decree  has 
been  made;  and  unless  such  person  has  cUed  all  the 
prior  parties^  the  Z\st  rule  {contentious)  does  not 
apply,  which  directs  him   to  to  enter  a  side  bar 
rule  that  the  defendant  do  extract  within  14  days, 
or,  in  default,  the  administration  be  given  to  the 
plaintiff. 
Dr.  Miller,  for  the  plaintiff,  moved  that  the  defend- 
ant be  ordered  to  extract  letters  of  administration  to 
the  goods,  &c,  of  the  deceased,  Jane  Haw,  within 
14  days,  otherwise  that  same  should  be  given  to  the 
plaintiff,  and  that  if  the  defendant  should  extract, 
then  that  the  plaintiff  should  be  paid  his  costs  of  the 
proceedings  he  had  taken  in  order  to  get  administra 
tion.    It  appeared  that  the  trustees  of  the  late  Lord 
Kossmore  had  obtained  a  judgment  on  the  6th  March, 
I861»  against  one  John  Branion,  for  the  sum  of  £69 


3s.  4d.  debt,  besides  costs,  an^  that  John  Braoion, 
having  been  arrested  on  a  co.  «&,  issued  on  foot  of 
that  judgment,  on  the  2od  May,  1862,  filed  his  peti- 
tion and  schedule  in  the  Insolvent  Court,  praying  to 
be  discharged  as  an  insolvent  debtor,  and  in  his  sche- 
dule he  stated  that  by  a  deed  of  assignment  of  the 
9th  March,  1859,  but  not  executed  until  March, 
1861,  he  had  assigned  over  to  the  deceased  in  this 
cause,  his  sbter,  a  farm  of  land  of  which  he  was  the 
owner,  in  consideration  of  the  sum  of  £30.  That 
the  insolvent  was  discharged  as  an  insolvent  on  the 
4th  January,  1862,  and  the  plaintiff  was  appointed 
his  trade  assignee,  and  that  the  insolvent  was  still  in 
possession  of  the  farm ;  and  in  order  to  impeach  in 
Chancery  as  fraudulent  and  void  the  said  assignment 
of  said  farm,  the  plaintiff  required  a  personal  repre- 
sentative to  the  deceased.  The  deceased  died  in 
July,  1862,  intestate,  leaving  one  son  now  in  Amer* 
ica,  and  two  daughters,  vlz:^Sarah  Jane  Stephens, 
wife  of  Mr.  Stephens  and  Mary  Haw,  her  only  next 
of  kin.  On  the  2nd  May,  1863,  a  ciUtion  wasissoed 
from  the  registry,  and  was  served  on  Mrs.  Stephens 
and  Mary  Haw,  on  the  5th  May,  calling  on  them  to 
accept  or  refuse  letters  of  administration  of  the 
goods  of  the  deceased,  otherwise  to  show  cause  whj 
same  should  not  be  committed  to  the  plaintiff,  and  on 
the  8th  May,  Mrs.  Stephens  appeared,  and  accepted 
the  grant,  but  no  service  was  yet  made  on  the  sod. 
A  written  notice  had  aUo  some  months  before  the  is- 
suing of  the  citation  been  given  to  the  defendant  and 
her  sister,  requiring  them  to  take  out  a  grant,  bnt 
no  notice  had  been  taken  of  it.  The  case  was  not 
within  the  31&t  rule  contentious,  as  the  son  in  America 
was  not  served  in  any  way,  and,  therefore  the  plain- 
tiff could  not  enter  the  side-bar  rule  (here  pointed  at, 
as  he  was  not  yet  in  a  condition  to  be  able  to  extract, 
and  to  that  extent  the  notice  of  the  present  motion 
could  not  be  pressed,  but  as  to  the  costs  the  anthori' 
ties  in  England  were  conclusive,  that  if  the  next  of 
kin  delay  even  for  6  months  to  extract,  and  so  render 
it  necessary  that  a  creditor,  or  any  person  having  an 
interest  to  extract  administration  should  issue  a  cita- 
tion, and  afterwards  the  next  of  kin  appear  and  ac- 
cept^ the  costs  so  incurred  are  ordered  to  be  paid 
either  by  the  next  of  kin  or  out  of  the  estate^Co2« 


685);  Goods  ofSpitty  (16  Jnr.,  92),  in  the  first  and 
third  of  which  the  proceedings  were  the  same  as  in 
this  case — ^a  citation,  and  then  an  appearance;  in  (he 
second  there  was  a  conditional  decree,  bnt  in  all  of 
these  the  costs  were  given;  see  also  1  Wms.  Ex.  3B6. 
The  plaintiff  here,  though  not  exactly  a  creditor  of 
the  deceased,  has  still  such  an  interest  in  the  goods 
of  the  deceased  as  to  be  entitled  to  raise  a  represen- 
tative to  her,  and  has  all  the  righta  of  creditors  ia 
such  cases. 

E.  Johnstone,  for  the  defendant,  relied  on  the  £m^ 
that  the  plaintiff  had  not  entered  the  side  bar  rale 
mentioned  in  the  3 1st  General  Order,  and  that  be 
was  not  a  creditor  of  the  deceased,  bnt  of  Branion, 
the  insolvent,  and,  therefore,  that  the  cases  cited  did 
not  apply. 

Keahnqs,  J.— I  do  not  consider  that  the  3l8t 
rule  applies  to  thiff  case,  as  the  son  has  not  been 
served,  but  the  practice  of  the  Prerogative  Court  in 
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Ireland  was  not  to  give  creditorB,  citing  next  of  kin, 
wbo  appear  and  accept,  tlieir  costs,  unless  the  case 
went  as  far  aa  a  conditional  decree,  then  the  creditor 
got  hb  coetft.  Now  the  practice  of  the  Prerogative 
Coart  is,  by  the  Probate  Act,  continued  to  be  the 
practice  of  this  Ooort,  unless  where  it  is  altered  by 
Btatate  or  rule,  and  I  considered  that  the  Prerogative 
Court  in  Irdand  Is  what  is  there  intended.  It  does 
appear  from  the  cases  cited  that  a  different  practice 
has  prevailed  in  England,  and  that  the  creditors  there 
are  allowed  their  costs  when  next  of  kin  delay  to  ex- 
tract, but  that  \s  not  the  practice  here;  but  as  a  no- 
tice was  given  before  the  pioceedtngs  were  had,  which 
has  not  been  attended  to,  the  order  I  shall  aoake 
will  be.  No  rule  on  the  motion.  Let  the  defendant 
extract  within  fourteen  days  from  the  date  of  this 
order,  and  in  default  of  her  so  doing  let  her  pay  to 
the  plaintiff  the  sum  of  £10  for  his  costs  in  this  case. 
Order  accordingly. 


GaVBLB  V    WlLLtAlCS. 

Practice — Huaband  and  wife — Fartiea. 

In  testamentary  causes^  the  husband  of  a  plaintiff 
propounding  a  will  should  be  joined  as  a  eo- 
plaintiff. 

Dr.  Ball,  QrC^  for  the  plaintiff,  who  was  about  to 
propoQud,  as  executrix*  a  will  of  the  deceased  in  the 
caoae,  applied  for  an  order  that  the  husband  of  the 
plaiotill^  who  was  tLfeme  coverte^  should  be  made  a 
psrty.  la  the  Prerogative  Oourt,  this  was  not  done, 
sod  it  la  not  easy  to  see  why  it  was  not  the  practice, 
Iwt  Id  this  Court  it  is  generally  the  practioe  to  make 
these  parties. 

KcATLVQB,  J. — I  do  not  like  to  alter  the  appear- 
ance; you  bad  better  tender  a  consent  to  the  other 
Nde  to  sign,  to  make  the  husband  a  party,  and  pro- 
bably as  it  is  for  their  benefit,  no  objection  will  be 
mad&  If  any  objection  is  made,  you  may  serve  a 
notice  of  motion  for  the  morning,  and  I  can  then 
make  the  proper  order. 


la  TBS  GOODS  OF  BOBERT  HOLMEB,  DBCBASED.— Jiuiltf  3. 

Letters  of  adminiatration,  natwithatamding  will  in  the 
regiatry — Lunatic*  I 

Where  a  willj  on  ^  face  rational^  waa  made  by  a 
person  who  woe  awom  to  have  been  at  the  time  of 
unsound  mindt  and  was  soon  after  its  execution 
confined  as  a  lunatic  in  an  asylum,  where  he  diedy 
ike  Court  gave  administration  as  in  case  of  intes- 
tacy to  one  of  the  next  of  kin,  reciting  in  the  order 
Us  opinion  of  the  invalidity  of  the  uiO^ 

Dr.  Townaend,  on  behalf  of  Edward  Holmes,  the 
eldest  SOD  of  the  deceased,  applied  for  letters  of  ad- 
ninistration  of  the  goods,  &&,  of  the  deceased,  not- 
withstaading  an  alleged  will  bearing  date  the  iSth 
dajr  of  August,  1862,  lodged  in  the  registry.  From 
the  affidavit  to  sustain  the  motion,  it  appeared  that 
leased  was,  at  the  time  of  the  date  of  said  alleged 


will,  in  a  very  excited  and  unsound  state  of  mind,  and 
that  the  members  of  his  famOy  wert  afraid  to  oppose 
him,  and  that  on  the  day  In  question  he  drew  up  the 
will,  and  bronght  it  to  two  persons  in  Strabane,  who, 
knowing  said  deceased  to  be  Insane,  witnened  it 
merely  to  prevent  said  deceased  getting  more  excited, 
and  not  to  annoy  him,  and  he  was,  on  the  22nd  of 
December,  1862,  removed  to  the  Omagh  District 
Lunatic  Asylum,  and  he  died  there,  a  lunatie,  on  the 
17th  September,  1862.  The  said  will  was,  after  de- 
ceased's death,  found  in  deceased's  pocket  by  the  me- 
dical officer  of  the  asylum,  who  informed  the  ikmily 
of  deceased  of  it  The  deceased  left  a  widow  and 
several  children — some  here,  some  In  America,  and 
some  minors;  but  those  who  are  of  age,  and  in  this 
country,  consented  to  the  application.  There  was  no 
other  will  of  the  deceased  forthcoming.  The  alleged 
will  was  qnite  rational  on  the  face  of  it,  giving  all  the 
deceased's  property,  freehold  and  leasehold,  and  all 
other  property,  to  his  children  equally.  The  real  pro- 
perty was  worth  about  £600,  and  the  personal  assets 
about  £1,300.  The  only  object  was  to  have  a  legal 
authority  for  some  one  to  carry  on  the  business  of  the 
deceased,  who  was  a  brewer  in  Strabane. 

Kbatikoe,  J. — I  cannot,  in  this  matter,  condemn 
the  will;  but  1  can,  on  my  order,  record  my  opinion 
of  its  invalidity,  and  when  the  parties  are  all  of  age, 
it  can  in  a  proper  suit  be  formally  pronounced  against, 
or,  if  valid,  can  be  established.  Accordingly,  my  or- 
der is,  that  the  Court,  being  of  opinion  that  the  paper 
writing  of  the  18th  of  August,  1862,  is  not  the  last 
will  and  testament  of  the  deceased,  doth  give  liberty 
to  Edward  Holmes  to  apply  in  the  regbtry  for,  and 
obtain  letters  of  administration  of,  the  goods,  &c,  of 
the  deceased. 


Devun  v.  M'Cauthyv 
Quarter  sessions— Creditor — WilL 
On  consent^  a  case  waa  aent  to  the  sessions,  in  which  a 
will  was  in  litigation^  a  creditor  of  the  deceased 
propounding  iL  Qnsdre— Can  a  creditor  be  al- 
lowed^  without  consent^  to  propound  and  litigate 
a  wUlf 
Dr.  Townaandy  on  behilf  of  the  plaintiff,  a  creditor 
of  deceased,  moved  to  make  a  consent  a  rule  of 
Court.  The  consent  was  to  send  the  case  for  adjudi- 
cation to  the  quarter  session  of  the  County  of  Kerry, 
the  personal  asscu  being  sworn  to  be  under  Jg200, 
and'uo  real  estate  whatever.  If  the  OMUseut  should  not 
be  made  a  rule  of  Court,  then  he  moved  that  the  caveat 
and  appearance  of  the  defendant  be  set  aside,  and  adminis- 
tration with  the  will  given  to  the  plaintiff.  The  plain- 
tiff's  affidavit  suted  that  the  decea;»ed,  Charles 
McCarthy,  died  on  the  10th  of  April,  1861,  having 
left  a  will,  which  gave  the  residue  to  his  sister,  a  nun,  in 
Madrid,  and  nothing  at  all  to  the  defendant,  and  ap- 
pointed Justin  McCarthy  his  executor,  vho  had  re- 
nonuced.  The  residuaiy  legatee  bad  been  duly  cited, 
and  had  not  appeared.  The  only  assets  were  a  policy 
for  £100,  and  at  was  alleged  that  the  debu  of 
the  deceased  far  exceeded  that  amount:  the  plain-, 
tiff's  debt  was  £27«  The  defendant  is  the  h\o* 
ther,  and  one  of  the  next  of  kin,  and  has  no  interest 
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In  the  mota.— ir«ie  ▼.  WOdiy  (3  Phaiim,  374}- 
Tlie  regiatrar  declined  io  act  on  $lie  consent,  not  con- 
nideriDg.  thnt  a  creditor  could  conteat  ,a  will. 

Raifmmid^  for  the  defendant,  objected  to  the  alter- 
native part  of  the  notion,  to  set  aside  the  caveat  and 
appearance.  He  diapnted  the  plaintiflfa  demand^  and 
alleged  that  the  estate  waa  not  Insolvent. 

Knarmoi,  J.^— I  cannot  try  that  qneation  here»  and 
I  cannot  aaanme  that  the  defendant  has  no  interasi.  He 
vaj  come  m  for  some  aaaets,  bnt,  on  the  consent  of  the 
defondant,  I  may  alloir  the  case  to  go  to  theaesaiona; 
bat  it  is  a  very  peonliar  case»  and  lam  not  aware  that 
there  is  any  anthority  for  the  proposition  that  a  cre- 
ditor has  a  right  to  litigate  with  the  next  of  kin  the 
validity  of  a  will;  bat  here  there  is  a  consent,  and  I, 
therefore,  think  it  may  bo  made  a  mle  of  Gonrt. 


Court  of  Han&rnptri^&rSnsoIbenti;* 

•      CRepoitod  by  John  Levy,  Etq..  Barrttf«r.«Claw  3 
[BfFOBB  LtNCH,  J.] 

Rc  M  E88B8..  Soorr.— Jfoy,  186a 

Partnership  allawanoe  to  partnert  in  propartion  to 
dividend  of|  the  joint  eetaie^ 

Where  a  dividend  is  paid  on  the  joint  estate  of  part- 
nsrsy  entitling  them  to  an  aUowanee  m  proportion 
to  the  dividend  paidy  such  aUowance  wiil  be  double^ 
or  as  much  to  each  as  tf  paid  on  a  separate  estate^ 
upholding  the  decision  m  the  caseofQihbe  v.  How- 
ard {MontagueU  Reports^  105). 

Qaare,  if  only  the  one  per-centage  was  given  to  be 
divided  between  the  banhrupte^  would  they  have 
the  right  ofappealt 

The  bankrupts  were  extensive  ship  owners  at  Qnecns 
town,  Cork,  and  had  been  declared  bankropts  so  far 
back  as  November,  1858,  and,  after  several  adjonm- 
roentsof  their  cases,  they  had  passed  their  final  examina- 
tions. There  had  been  considerable  delay  in  realising 
the  assets,  on  account  of  their  ships  being  on  foreign 
voyagea,  and  the  accounts  of  foreign  correspondents 
having  to  be  Investigated.  Thronghont  the  whole  pro- 
ceedings they  were  vigorously  opposed  by  a  creditor 
named  Benson^  although  the  assignees  seemed  to  be 
satisfied.  Ultimately,  th^r  estate  paid  a  dividend 
entitling  them  to  a  per-centage  under  the  statute,  and 

Heron,  Q>C.,  came  in  oa  their  part  to  obtain  it. 

Dowse,  Q  C,  for  Bensou,  opposed  the  application 
The  chief  grounds  on  which  he  relied  were,  that  the 
bankrupts  had  already  received  large  sums  of  money 
out  of  the  estate,  and  that  they  and  the  assignees 
were  willing  to  compromise  a  debt  for  J6800  less  than 
was  afterwards  obtained  on  foot  of  it,  and  that 
through  the  exertions  of  Benson  that  sum  was  brought 
in;  and  that.  If  the  bankruptB^  recommendation  had 
been  attended  to  In  the  aatteiv  it  would  have  been 
lost  to  the  estate. 

Judos  Lynch,  in  giving  jadgment»  said — In  this 
case  the  bankrupts  are  before  me  meritoriously,  and 
I  believe  they  deserve  from  this  Court  the  fullest  ex- 
tent of  allowance  that  it  is  In. my  power*  to  give. 


Every  stage  of  this  case  has  been  most  canfolly 
watched  by  the  opposing  creditor,  Mr.  Benson,  and  I 
certainly  do  not  complain  of  hia  proceedmgs.  He 
has  been  snccesafol,  at  leaat  to  a  considerable  extent, 
and  it  la  to  me  a  great  salisfiMtion  to  find  niton 
who  have  looked  carefully,  nay,  suspiciously,  to  tbe 
working  operations  of  bankruptcy,  and  who  bring  to 
my  notice  any  matter  which  they  think  ought  to  be 
complained  o£  Laxity  and  undue  confidence  might 
easily  creep  into  a  system  such  as  that  which  onght 
to  govern  the  practice  of  the  Court,  if  it  wen  not 
caiefully  watched,  and  the  mercantile  public  are  m- 
vited  by  me,  as  for  as  I  have  influence  with  them,  to 
examine  carefully  all  acts  done  here,  and  to  bring 
publicly  nnder  my  notice  In  Court,  all  and  every  act 
of  the  Court  and  its  oflkers  of  which  they  think  they 
have  the  least  reason  to  complain.  I  say  this,  be- 
cHuae  Mr.  Benson  has  been  mentioned  as  one  nadnlj 
complaining;  but,  In  justice  to  hlm«  I  am  bonnd  to 
say  that  I  do  not  find  foult  with  what  he  hss  done; 
but,  at  the  same  time,  I  must  do  justice  to  the  Messn. 
Scott,  by  declaring  that,  having  gone  through  an  or- 
deal of  adverse  scrutiny  Into  every  act  of  tbdrB,  since, 
as  wen  as  before  they  came  Into  this  Court,  thej  now 
stand  In  the  poaitlon  of  persons  who  deserve  tiianks 
from  tbeic  creditors,  and  who  have  recdved  it  from 
all,  except  Mr.  Benson.  Therefore,  my  duty  is  pUin, 
namely,  to  give  them  the  IMsst  allowance  that  it  is 
in  my  power  to  give  them,  and  the  only  question  I 
have  to  consider  is,  how  far  I  am  authorised  to  ge^ia 
awarding  the  highest  allowance  I  can  give  undtf  the 
statute.  The  question  in  the  case  brag  that  of  part- 
ners, am  I  authorised  to  give  an  allowance  to  esch, 
or  must  it  be  one  an  allowance  or  a  peroentsge  fai 
proportion  to  the  dividend,  that  per-centsge  to  be 
divided  between  them,  or  csn  I  g^ve  to  each  the  per 
centage  to  which  a  bankrupt  is  entitled  where  there 
Is  no  partnership?  I  have  a  strong  opinion  on  the 
point,  and,  in  my  judgment,  secstion  302  would  be 
property  expounded  by  taking  the  limit  thereby  given 
as  tiie  limit  of  charge  upon  the  estate  thereby  admi- 
nistered, whether  that  estate  relates  to  partners  or  to 
an  Indi^dual — ^in  truth,  the  whole  power  to  give  al- 
lowance b  derived  from  section  302,  which  provides 
that  **  the  court  may  make  to  every  banknipt  who 
ahall  have  obtained  his  certificate,  and  every  insol- 
vent who  shall  have  obtained  his  final  disdiarge,  snch 
allowance  out  of  the  estate  as  the  Court  shall  think 
fit,  not  exceeding  the  rates  and  amounts  following^ 
that  is  to  say,  if  the  net  produce  of  the  estate  shall 
pay  the  creditors  five  shillings  in  the  pound,  an  allow- 
ance at  the  rate  of  three  pounds  per  centum;  and  if 
snch  produce  shall  pay  snch  creditors  ten  shillings  in 
the  pound,  an  aUowance  at  the  rate  of  five  pounds  per 
centum ;  and  if  the  dividend  is  twelve  and  sixpence 
in  the  pound,  then  an  allowance  of  seven  poands  ten 
per  centum;  and  if  the  dividend  is  fifteen  shillings  in 
the  pound  or  upwards,  then  an  allowance  of  ten 
pounda  per  (jentum.**  The  S03rd  section  pro- 
vides that  «*  the  Conrt  may  make  such  allowance  to 
any  partner,  if  a  sufficient  dividend  shall  have  been 
paid  upon  the  joint  estate,  and  upon  the  separate  es* 
tate  of  such  partner,  although  the  other  partner  may 
not  be  entitled .  to  any  allowance.^'  As  I  have  said, 
tbe  power  to  give  the  alloir  aace  is  derived  firom  the 
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302n(l  section,  and  this  power  is  limited  to  a  specific 
amount  of  charge  od  the  estate,  oot  of  which  the  al- 
loiraaoe  is  to  be  given.  However,  the  case  of  OMa 
y.  Howard  (Montague's  Reports,  105),  is  a  very 
strong  anthority  that  each  partner  is  entitled  to  a  fall 
anowance  as  if  no  partnership  existed,  or  as  in  case 
of  separate  estates,  and  although  it  b  in  conflict  with 
other  decisions,  still  I  think  it  is  an  anthoritj  on  this 
point,  and  that  I  should  follow  it,  and  Mr.  Benson 
can  appeal  from  this  order,  if  so  advised,  for  mj  de- 
dsioQ  will  oertainlj  be  the  snbject  of  appeal,  if  it  be 
in  excess  of  my  authority — whereas  if  I  decided  to 
gire  onlj  the  one  amount  to  both,  it  may  be  ques- 
tionable how  far  the  Court  of  Appeal  would  vary  an 
order  as  to  the  amount,  where  the  statute  left  it  alto- 
gether to  my  discretion.  Besides,  I  have  the  satisfac- 
tion of  feeling  that  I  leave  the  case  of  appeal  to  one 
80  veiy  willing  to  move  in  any  matter  connected  with 
this  bankruptcy  as  Mr.  Benson  has  shown  himself  to 
be.  I  may  say  that  I  am  not  satisfied  on  any  argu- 
ments that  I  have  heard  that  this  rule  of  double  al- 
lovaoce  is  the  proper  one,  but  I  yield  to  the  autho- 
rity of  the  case  cited,  and  I,  therefore,  order  an  allow- 
ance to  each  in  proportion  to  the  dividend. 


Court  of  dueen'fl  Mtn^. 

ntcpOTtod  fsff  WUlUm  Woodl6ck,  Eiq.,  B«rriiCcr.^U«w.3 

Beaut  v.  Murpht Api^  30;  Mai/  1,  8. 

Landhrd  md  Tenant  Law  Amendment  Act,  I860, 
A  iS^Inslrument  regulating  the  terms  of  the  te* 
nan^—ScheduU  to  Landed  Estates  Court  cofi- 
v^ance* 

A  landlord  cannot  under  a.  75  of  the  Landlord  and 
Tenant  Law  Amendment  Act,  I860,  obtain  secu- 
fiti/  agamst  a  tenant  Jrom  year  to  year  unless  tliere 
is  a  lease  or  other  written  instrument  regulating  the 
tains  of  tke  tenancy* 

Per  Lefroy,  O.  J.,  and  Hayes,  5.— The  schedule  to  a 
Landed  Estates  Court  conveyance  stating  the 
tenants  name,  his  tenure  and  rent^  and  the  time  at 
which  his  tenancy  might  be  determined,  is  an  «•  tn- 
stntment  regulating  the  terms  of  the  tenancy^ 
within  the  meaning  of  s.  75  of  the  Landlord  and 
Tenant  Act. 

Per  O'Brien  and  Fitzgerald,  JJ.^Such  a  schedule 
is  not  such  an  instrument. 

This  was  a  motion  on  behalf  of  the  plaintitf  that  the 
defendant  should,  witliin  six  days  frotn  ihe  date  of 
the  applicalloD,  enter  into  recoguizauces  by  himself  and 
two  sufficient  sureties  in  a  reasonable  sum  cuudiiioaed 
to  pay  the  costs  and  damages  and  mesne  profits 
which  should  be  recovered  by  the  plaintiff  in  the  ac- 
tion. The  action  ^aa  one  of  ejectment  on  the  title 
bronght  by  the  plaintiff  against  the  defendant  as  an 
OTerholding  tenant  of  the  lauds  of  Kihuichael  in  the 
eouBty  Wexford,  and  the  summons  and  plaint  con- 
tained the  notice  directed  by  the  75ch  section  of  the 
Undlord  an*!  Tenant  Act.  1  he  facts  material  lo  the 
Present  motion  were  the  following:— In  the  month  of 
^tlruaiy,  1862,  the  plainlifT  \vaj»  <l(dana  the  i  ur- 


chaser  for  the  sum  of  £3,210  in  the  Landed  EsUtos 
Court  of  part  of  the  Unds  of  Ejlmichael  in  the  county 
of  Wexford,  and  by  deed  bearing  date  the  21sjk  July, 
1862,  said  lands  were  conveyed  to  the  pluntiff  by 
one  of  the  judges  of  the  Court  snbject  to  the  tenan- 
cies referred  to  in  the  schedule  to  said  deed.  In  that 
schedule  the  defendant's  tenancy  was  stated  as  being  a. 
tenancy  from  year  to  year  of  part  of  the  lands  of  Kil- 
michael,  containmg  75a.  Or.  22p.  or  thereabouts,  at. 
the  yearly  rent  of  £30  128.  3d,  and  determinable  on 
the  25th  March  in  each  year.  On  the  4th  Septem- 
ber, 1862,  the  plaintiff  caused  a  notice  to  be  served 
on  the  defendant  to  quit  the  lands  on  the  25th  March 
then  next,  if  his  tenancy  originally  commenced  at 
that  time  of  the  year  (of  which  he  required  the  de- 
fendant to  inform  him  at  the  time  of  the  service) 
and  if  otherwise  then  to  quit  them  at  the  end  of  the 
year  of  his  tenancy  which  should  expire  next  after 
the  end  of  half  a  year  from  the  time  of  service  of  the 
notice.  This  notice  was  not  complied  with,  and  on 
the  26th  March  plaintiff  proceeded  to  the  lands  to 
demand  possession,  and  possession  having  been  re- 
fused, the  plaintiff  handed  to  the  defendant's  son  a 
demand  of  possession  in  writing  directed  to  the  defen- 
dant. The  present  ejectment  was  then  brought.  The 
notice  of  the*  present  motion  was  for  the  first  oppor- 
tunity, not  for  a  fixed  day. 

J.  E.  Walsh,  dC.  (with  him  CoatesJ  for  the 
plaintiC — The  question  will  be  raised  on  the  other 
side  whether  this  case  is  within  the  75th  section  of 
the  Landlord  and  Tenant  Act,  as  there  is  no  instru- 
ment in  writing  produced  by  the  landlord,  and  Ver- 
nofi  V.  Jordan  (12  Ir.  C.  L.  Rep.  app.  xiv.)  will  be 
relied  upon;  but  we  say,  first,  that  the  construction 
put  upon  the  Act  in  that  case  was  erroneous;  and 
secondly,  that  even  if  the  Act  does  require  an  instru- 
ment in  writing,  the  Landed  Estates  Court  convey- 
ance and  the  schedule  to  it  form  such  an  instrument. 
It  has  no  doubt  been  decided  upon  the  Act,  It^t  G.  4, 
c  87»  that  an  instmment  in  writing  was  necessary  in 
proceedings  under  that  Ad^Doe  v.  Boe  (5  B.  &  Aid. 
770) ;  but  the  words  of  the  two  sections  are  different. 
The  true  meaning  of  the  latter  part  of  the  75th  sec* . 
tion  of  the  Landlord  and  Tenant  Act  is  that  where 
there  is  an  instmment  in  writing  it  must  be  produced; 
but  that  does  not  limit  the  operation  of  the  earlier 
part  of  the  section  which  is  sufficient  to  incltide  cases 
of  tenancies  from  year  to  year  where  there  is  no  in- 
strument in  writing.  This  being  a  matter  in  which 
there  Is  no  appeal,  the  Court  will  not  be  bound  by 
the  decision  of  a  Court  of  concurrent  jurisdiction. 
[^O^Brien,  J, — It  may  have  been  the  intention  of  the 
Legislature  to  give  this  remedy  hi  cases  where  there 
are  instruments  in  writing  in  order  to  encourage  the 
practice  of  reducing  to  writing  contracts  of  tenancy. 
Hayes,  J. — It  also  may  have  been  its  intention  to 
limit  application.!  of  this  kind  to  cases  which  are  per- 
fectly clear.]  The  case  here  is  perfectly  clear.  We 
have  the  Landed  Estates  Coni-t  conveyance  and  the 
schedule  to  it:  they,  together,  form  an  ** other  instru- 
ment regulating  the  terms  of  the  tenancy,"  within  the 
meaning  of  s.  75  of  the  Act  Those  words  cannot 
be  held  to  apply  to  an  agreement,  becanse  under  othor 
suctions  the  wonl  ^*  lease  ^'  includes  that.  The  words 
j  ujusi  ihcreti  le  be  held  t*i  apply  to  something  else  be- 
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sides  a  lease  or  an  agreement.  The  tenancy  ascer- 
tttined  by  the  conveyance  and  the  schedule  to  it  is  as 
certain  as  if  it  was  ascertained  by  any  instmment  be- 
tween the  parties.  The  schedule  is  conclusive  evi- 
«Ier.ce  of  th^  terms  of  the  tenancy.  Statute  21  &  22 
Vict  c  72,  s.  54;  Etrinffton  v.  Sorke  (6  Ir.  C.  L. 
Rep.  279).  [FUzgereddy  J, — It  seems  very  strong 
to  call  that  wh^ch  is  an  adjudication  of  a  Court  of 
competent  authority,  the  instrument  regulating  the 
tenancy.] 

Devitt  for  the  defendant. — In  the  first  place  it  is  a 
fata]  objection  to  this  motion  that  the  notice  is  for  the 
first  opportunity — Doe  dem.  Holder  v.  Rushtvortk  (4 
M.  &  W.  74.)  Then  as  to  the  other  points,  Vernon 
v.  Jordan  is  a  decision  that  the  order  sought  for  in 
lliis  case  can  he  granted  only  where  there  is  some 
writing  pi-oduced.  The  decision  of  a  Gonrt  of  co- 
ordinate jurisdiction  must  be  considered  binding.  The 
section  mentions  several  matters  essential  to  tho  mo- 
tion ;  among  them  is  the  production  of  a  lease  or  some 
instrnraeut  in  writing  regulating  the  terms  of  the 
tenancy.  The  cases  decided  on  the  statute  1  6.  4, 
c  87  are  conclusive  upon  thb  point,  and  there  is  no 
sobstuntial  difference  between  the  statutes. — Doe  v. 
Foe  (5  B.  &  Aid.  770);  Doe  dem.  Beard  v.  Eoe 
{2  Gale  I3i);  Avery  \.  Roe  (6  Dowl. Pr.  Cas. 5 1 8) ; 
Doe  dem.  Cauffie/d  v.  Roe  (3  Bingh.  Jf.  C.  829). 
Such  an  instrument  as  the  Landed  Estates  Court 
conveyance  never  could  have  been  contemplated  as 
tho  instrument  regulating  the  terms  of  the  tenancy. 
The  schedule  to  the  conveyance  is  no  more  than  a 
declaration  by  a  Court  of  competent  jurisdiction  that  | 
a  tenancy  such  as  that  described  eausted  before  the  | 
conveyance  was  made.     The  judges  of  the  I^anded 


ingly,  in  that  case  the  Court  is  represented  to  hare 
refused  the  role  to  compel  the  defendant  to  give  seca- 
rity.  It  having  been  admitted  that  there  was  do  soch 
writing.  In  the  conrae  of  the  argument  we  were  re- 
ferred to  the  case  of  Doe  r.  jBoe  (6  B.  &  Aid.  770) 
aad  a  number  of  other  English  and  Irish  anthoritiei 
on  the  old  Act,  Isl  6.  4,  c  87,  an  imperial  Act,  of 
which  the  75th  section  of  the  Landlord  and  Tenant 
Act  is,  with  some^ariation,  a  re-enactment.  Tbosecasei 
had  established  that  nnder  that  Act  it  was  necessary 
that  there  should  be  a  contract  in  writing,  either  a 
lease  or  an  agreement,  and  we  have  to  consider 
whether  there  is  any  such  distinction  between  the  two 
Acts,  the  one  of  which  is  a  modified  re-enactment  of 
the  other,  as  would  induce  us  to  depart  from  the  con- 
struction given  to  the  1st  6.  4,  and  come  to  the  con- 
clusion that  the  recent  Act  is  to  be  construed  differ- 
ently. The  language  of  the  1st  G.  4  was  this,  so  far 
as  it  is  necessary  to  refer  (o  it,  **  where  the  term  rr 
interest  of  any  tenant  now  or  hereafter  holding  nndcr 
a  lease  or  agreement  in  writing,  any  Unda,  tene- 
ments, or  her^itaments,  for  any  term  or  number  of 
yiyirs  certain,  or  from  year  to  year,  shall  have  ex- 
pired or  been  determined  by  notice  to  qnit,''  and  the 
construction  put  upon  that  section  was  that  the  ex- 
pression *' holding  under  any  lease  or  agreement," 
governed  all  that  came  subsequently,  and  a|)plied  to  a 
tenancy  from  year  to  year  as  well  as  to  a  tenancy  for 
a  time  certain.  Such  was  the  decision  in  Doe  v.  Roe 
and  the  subsequent  authorities.  It  has  been  urged 
that  the  language  of  the  76th  section  of  the  Landlord 
and  Tenant  Act  is  so  different,  that  upon  it  we  onght 
to  arrive  at  a  dlffiorent  conclusion,  but  I  have  to  state 
not  only  my  own  opinion,  but  the  opinion  of  the  Gonrt 


Estates^  Conit  have  jurisdiction  only  to  sell  subject '  that  there  ought  to  be  no  difference  between  the  con 
to  tenancies  from  year  to  year,  but  not  to  determine  !  stmctions  put  upon  the  two  Acta.  The  enactment 
when  the  tenancy  commenced,  as  to  which  it  is  open  '  which  we  are  now  dealing  with  is  the  76tb  section  of 
ti  tho  tenant  to  dispute  their  decision — stat.  21  &  22  - 

Vict.  c.  72,  ss.  61  &  63. 


Coatts  replied 

May  8 — Fitzgerald,  J. — In  this  case  a  motion 
wa^  made  on  the  30th  April  by  counsel  for  the  plain- 
tiff under  the  75th  section  of  the  recent  Landlord  and 
Tenant  Act  that  the  defendant,  Murphy,  should  be 
compelled  to  give  security  according  to  the  terms  of 
that  section.  Tho  facts  as  they  appear  are  these:  the 
defendant  was  a  tenant  from  year  to  year,  and  had 
been  so  of  the  farm  in  question  prior  to  the  convey- 
ance to  the  plaintiff.  The  plaintiff  claimed  nnder  a 
conveyance  from  the  I^anded  Estates  Court,  and  in 
the  schedule  of  tenancies  in  that  conveyance  appeared 
tho  defendant,  Murphy,  as  tenant  from  year  to  year, 
and  his  tenancy  was  stated  in  that  schedule  to  be 
det^  rmiuable  on  the  25th  March,  in  any  year.  It 
was  admitted  also  that  save  fur  this  schedule  the 
tenancy  was  not  regulated  by  any  writing,  that  is, 
there  was  no  lease  or  written  contract  bctM'een  the 
landlord  and  the  tenant.  11ie  object  of  the  motion 
was  to  induce  the  Conit  to  overrule  the  case  ix^poiled 
to  have  been  decided  by  the  Court  of  Exchequer, 
Vernon  v.  Jordan  (12  ir.  C  L.  R.  app.  p.  xiv.)  in 
which  that  Court  is  repi'e^cntcd  to  have  hold,  ihou.i<;h 
without  argument,  that  the  7«Hh  section  of  the  Land- 
lord and  TuuHut  Act  ai)|ilicd  only  wjicrc  tho  contract 
of  tenancy  wa.^  a  cuiitruct  in  writing,   and,  accord- 


the  Ijandlord  and  Tenant  Act,  an  Act  passed  to  con- 
solidate and  amend  the  law  of  landlord  and  tenant  in 
Ireland,  and  in  the  schedule  of  Acts  repealed  by  that 
sutute  appears  the  1st  G.  4,  c.  87.  The  recital  at 
the  commencement  of  the  Act  is  that  it  is  expedient 
not  only  to  amend,  but  to  consolidate  and  amend  the 
law,  and  the  first  section  is  different  in  its  langnage 
from  other  interpretation  cUuses,  for  the  kngnage 
here  is  that  in  the  construction  of  the  Act  certun 
terms  **  shall  have  the  force  and  meaning  assigned  to 
them  unless  there  be  something  in  tho  subject  or  con- 
text repugnant  thereto.*'  It  is  not  that  the  terms 
may  be  construed  in  the  manner  pointed  out,  hot  that 
they  shall  have  the  force  and  meaning  assigned,  and 
amongst  the  words  of  which  this  construction  is  given 
appears  the  word  "  lease  "  which  it  is  enacted  **  shall 
mean  any  instmment  in  writing,  whether  under  seal 
or  not,  containing  a  contract  of  tenancy  in  respect  of 
any  lands,  in  consideration  of  a  rent  or  return,"  so 
that  according  to  the  interpretation  clause  it  is  not 
alone  that  the  word  may  tnclnde  those  things,  bat 
when  you  meet  it  subsequently  in  the  Act,  nnle's 
thei-e  is  something  repugnant,  it  shall  include  every 
agreement  in  writing  between  landlord  and  tenant  for 
the  tenancy  of  any  lands  in  consideration  of  a  rent  or 
return,  and  it  shall  equally  apply  whether  it  applies 
to  a  lease  for  a  term  certain  or  to  a  tenancy  from 
year  to  year  or  even  at  will  and  pleasure,  for  that  too 
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uijr  be  regulated  by  a  contract  in  writing.  With  an 
eje  to  that  let  us  read  the  75th  section  of  the  Act, 
aad  see  whpther  there  is  anj  real  distinction  between 
it  and  the  Ist  G.  4,  c  87.  It  inclodes  tenancies  at 
will,  which  the  former  Act  does  not ;  bat  save  in  that 
respect  let  ns  see  whether  there  is  any  real  distinction 
between  the  clauses.  The  words  of  the  76th  section 
are,  *'  In  anj  case  in  which  the  term  or  interest  of 
any  tenant  under  any  lease  of  lands  for  any  term  or 
Domber  of  years  certain,  or  from  year  to  year,  or  at 
the  will  and  pleasure  of  the  parties  shall  have  expired 
or  shall  expire  or  be  determined  by  notice  to  quit 
given  either  by  the  landloid  or  the  tenant."  If  we 
reid  the  term  ««any  lease  "  by  the  light  of  the  inter- 
pretation clause  we  are  to  read  the  section  "  In  any 
case  in  which  the  term  or  interest  of  any  tenant 
ander  any  instrument  in  writing  whether  under  seal 
or  not  containing  a  contract  of  tenancy  in  respect  of 
any  lands  for  any  term  or  number  of  years  certain  or 
from  year  to  year,"  &c  I  confess  that  putting  the 
two  AcU  aide  by  side,  and  reading  the  term  lease  in 
the  sense  which  in  the  interpretation  clause  it  is  stated 
it  shall  bear,  I  am  at  a  loss  to  see  any  ground  on 
which  a  diflSerent  interpretation  is  to  be  put  on  this 
seetion  from  that  which  has  been  put  on  the  1st  G.  4. 
The  Act  then  goes  on  after  other  provisions,  "  It  shall 
Im  Uwfulfor  the  landlord  producing  the  lease  or  other 
iostmment  regulating  the  terms  of  the  tenancy,  or 
some  counterpart  or  duplicate  thereof  and  proving  the 
execution  of  the  same,  and  that  the  premises  have 
been  sctuaOy  enjoyed  under  such  lease  or  instrument 
in  WTitiug,  and  that  the  interest  of  the  tenant  has  ex- 
pired or  been  determined  by  a  regular  notice  to  quit, 
and  that  possession  has  been  lawfully  demanded,  to 
more  the  Court  or  a  judge,"  in  the  manner  specified. 
This  is  what  is  to  bo  done  in  Court,  and  this  throws 
a  strong  Hght  on  the  preceding  portion  of  the  section. 
It  was  admitted  of  course  that  the  words  **  producing 
the  leaae  or  other  instrument  regulating  the  terms  of 
the  tenancy,  or  some  counterpart  or  duplicate  thereof, 
tnd  proving  the  execution  of  the  same,  and  that  the 
iraiises  have  been  actually  enjoyed  under  such  lease 
or  mstrumeiit  in  writing,  and  that  the  interest  of  the 
tenant  has  expired  or  been  determined  by  a  regular 
notice  to  quit,"  are  very  forcible  to  throw  a  strong 
iight  on  the  true  interpretation  of  the  section,  but  the 
trgament  was  that  we  were  to  read  the  words  "  pro- 
docing  the  lease  or  other  instrument,"  interpolating 
tiic  words  "if  any,"  and  no  doubt  the  Court  may 
add  words  of  the  kind  if  the  context  requires 
the  addition  ;  but  let  us  see  the  context  here,  *'  and 
proving  the  execution  of  the  same,  and  that  the  pre- 
mises have  been  actually  enjoyed  under  such  lease  or 
instrument  in  writing."  It  is  impossible,  on  the  true 
ooDstruction  of  the  section,  to  arrive  at  any  other  con- 
dasion  than  that  the  sutute  applies  only  where  the 
landlord^  shows  that  the  contract  is  regulated  by  a 
written  instrument,  and  it  would  further  appear  to  me 
that  public  policy  requires  this  construction.  First, 
it  would  be  observable  on  that  section,  that,  assuming 
it  to  be  a  fl^t  that  the  section  applied  to  the  ordinary 
i««ancy  froai  year  to  year,  the  terms  of  which  were 
wt  ascertained  by  writing,  there  is  no  provision  that 
ihc  landlord  shall  prove  the  terms  of  the  tenancy;  the 
%b  thing  provided  for  is,  that  be  is  to  produce  the 


lease  or  other  instrument  regulating  the  terms  of  the 
tenancy.     We  all  know  that  a  tenancy  from  year  to 
year  is  often  implied  from  the  acts  of  the  parties,  and 
sometimes  great  diflSculties  arise.     The  provision  that 
the  landlord  roust  produce  the  instrument  regnlating 
the  tenancy  imposes  no  di6Sculty  on  him  that  did  not 
exist  before,  and  we  save  the  tenant  from  the  difficulty 
of  having  his  ca>e  investigated  on  conflicting  affidavits. 
I  am  therefore  of  opinion  that  upon  the  true  construction 
of  the  75th  section,  we  should  adopt  that  which  has 
been  done  in  reference  to  the  1st  Geo.  4,  c  87,  and 
hold  that  the  Act  applies  only  where  the  landlord  pro- 
duces an  instrument  in  writing  regulating  the  terms  of 
the  tenancy.  We  theiefore  think  that  the  decision  of  the 
Couit  of  Exchequer  in  Vtmon  v.  Jordan  was  correct* 
Another  point,  however,  was  argued  on  which  there 
is  a  difference  of  opinion  amongst  the  members  of  tho 
Court.     It  was  urged  upon  us  that  assuming  the 
tru<)  construction  of  the  Act  to  be  such  as  I  have 
mentioned,  there  was  here  a  writing;  and  the  plain- 
tiff^s  counsel  relied  on  the  conveyance  from  the  Landed 
Estates  Court  containing  a  schedule  at  foot  in  which 
the  defendant  is  mentioned  as  a  tenant  from  year  to 
year  of  those  lands,  his  tenancy  being  determinable  on 
the  26th   March  in  each  year;  and  it  was  said  that 
that  satisfied  the  requirements  of  the  statute  and  was 
an  instrument  in  writing  regulating  the  terms  of  tho 
tenancy.     I  have  found  it  impossible  to  arrive  at  that 
conclusion.     The  conclusion  I  have  arrived  at  is  that 
the  statute  means  that  the  instrument  to  le  produced 
should  be  a  writing,  whether  a  lease  or  an  agreement, 
inter  partes,  creating  the  tenancy  and  defining  its 
terms.     The  expression  in  tho  Act  is  '*  producing  the 
lease   or  other  instrument"  not   ascertaining    but 
"  regvlating  the  terms  of  the  tenancy  "  and  fuither 
the  proof  must  be  of  *'  the  execution  of  the  same," 
and  further  that  the  enjoyment  of  the  premises  has 
been  *'  under  such  lease  or  instrument  in  writing." 
It  was  urged  before  us  that  the  conveyance  of  the 
Landed  Estates  Court  reguUted  and  ascertained  the 
tenancy,  and  we  were  referred  to  the  provisions  of  the 
Act  under  which  the  Landed  Estates  Court  is  con- 
stituted requiring  for  the  purpose  of  ascertaining  the 
tenancies  on  esute  about  to  be  sold,  that  notices  shall 
be  given  to  each  occupier,  and  that  if  the  tenant  comes 
in  to  show  cause  the  Court  shall  determine  the  rela-   • 
tion  between  him  and  the  landlord,  and  that  the  te- 
nancy shall  be  stated  in  the  rental  and  in  the  convey- 
ance; but  it  appears  to  me,  notwithstanding  this  and 
the  strong  decisions  both  in  this  country  and  iu  the 
House  of  Lords  in  the  case  of  Errington  v.  Rorke, 
that  though  it  is  true  that,  for  certain  purposes,  the 
statement  in  the  schedule  ascertains  what  is  the  posi- 
tion of  the  tenant  in  reference  to  his  landlord  at  the 
time  the  notice  was  served,  what  was  his  prior  tenan- 
cy, what  is  his  existing  tenancy,  and  how  long  is  it  to 
continue,  it  is  impossible  to  come  to  the  conclusion  that 
that  statement  in  the  schedule  is  the  lease  or  contract 
in  writing  regulating  the  terms  of  the  tenancy.  It  does 
not  regulate  the  terms  of  the  tenancy,  though  it  does 
conclusively  ascertain  what  they  are,  and  in  this  case  it 
ascertains  that  there  is  no  contract  in  writing,  and 
that  the  relation  which  existed  at  the  time  the  estate 
was  broDght  into  the  court  to  be  sold  was  that  thei-e 
was  a  tenancy  from  year  to  year  without  writing.     It 
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ascertains  this  condosiTely,  bat  it  would  be  violating 
the  provisions  of  this  Act  to  hold  that  this  is  an  in- 
Btmment  regalating  the  tenancy.  I  consider  that  what 
is  intended  by  the  Act  is  an  instmment  which,  inter 
partesy  regulates  the  terms  of  the  tenancy,  and  not 
this  judicial  determination  of  what  they  are.  On  both 
points  therefore  it  seems  to  me  that  the  motion  oaght 
to  be  refused. 

Hatss,  J.*— So  (ar  as  my  brother  Fitsgerald  has 
expressed  himself  on  the  point  decided  by  Vernon  v. 
Jordan^  I  concnr  with  him.  I  agree  that  there  is 
an  absolato  necessity  that  the  holding  should  be  under 
some  iustmment  in  writing,  and  that  upon  the  plain 
principles  of  public  policy;  for  I  would  rather  base 
my  decision  on  the  policy  of  the  Act  than  on  the  for- 
mer decisions  in  England  made  upon  a  different  sta- 
tute. There  is  a  difference  in  the  language  of  the 
two  Acts,  which  might  possibly  authorise  us  to  come 
to  a  different  conclusion  in  the  present  instance  from 
that  arrived  at  in  the  cases  under  the  1st  G.  IV,  c. 
87*  but  I  rest  my  judgment  on  the  policy  of  the  Act, 
that  the  landlord  shall  not  have  the  remedy  given  by 
this  section,  save  when  the  terms  of  the  tenancy  are 
clearly  and  almost  indisputably  ascertained,  that  he 
shall  not,  except  in  such  cases,  deprive  the  tenant  of 
the  benefit  of  a  defence.  That  is  the  plain  policy 
of  the  Act,  and  I  confess  that  policy  has  led  me  to  a 
conclusion  on  the  other  point  also.  It  is  admitted 
that  there  ought  to  be  some  instrument  in  writing; 
but  it  is  said  that  the  words  of  the  Act  are  not  satis- 
fied by  the  production  of  the  Landed  Estates  Court 
conveyance.  I  hav^  come  to  a  different  conclusion. 
I  think  that  that  conveyance  is  an  instrument  regu- 
laticg  the  terms  of  the  tenancy.  It  evidently  ascer- 
tains the  terms  of  the  tenancy,  it  fiixes  them,  neither 
party  can  go  inside  or  outside  of  them,  and  if  that  is 
not  regulating  a  tenancy  I  confess  my  mind  is  not 
subtle  enough  to  discover  what  is.  I  will  shortly 
refer  to  the  terms  of  the  Landed  Estates  Court  Act. 
The  first  section  of  that  Act  to  which  I  shall  refer  is 
the  54tb,  which  runs  as  follows:— **  Where  a  sale 
shall  be  made  or  a  conveyance  executed,  or  a  title  de- 
clared under  this  Act,  the  judge  shall,  when  and  so 
far  as  he  may  deem  necessary  for  the  purpose  of  such 
sale,  conveyance,  or  declaration,  ascertain  the  tenan- 
cies of  the  occupying  tenants,  and  if  any  lessees  or 
nnder-lessees  whose  tenancies,  leases,  or  under-leases, 
and  other  such  rights  as  aforesaid,  affect  the  land 
or  part  thereof  to  be  sold,  conveyed,  or  to  be  the  sub- 
ject of  such  declaration  *  *  *  aud  the  sale,  conveyance, 
or  declaration  shall  be  made  subject  to  the  tenancies, 
leases,  or  underleases,  rights  of  common,  rights  of 
way,  or  other  easements,  and  to  snch  boundaries  as- 
certained as  aforesaid,  and  subject  to  which  the 
owner,  incumbrancer,  or  other  person  applying  for  a 
sale,  conveyance,  or  declaration  under  this  Act  shall 
be  owner  or  incumbrancer,  and  such  other  of  the 
tenancies,  leases,  or  under  leases,  or  easements  as- 
certained as  above,  as  shall  appear  to  the  said  judge 
to  have  been  granted  bona  Me  by  the  owner  or  per- 
son in  possession  or  in  receipt  of  the  rents  and  profits, 
and  subject  to  which  it  shall  appear  to  the  said 
judge,  the  sale,  conveyance,  or  declaration  should  be 
made,  and  the  decision  of  the  said  judge  in  relation 
to  such  claim  under  leases  or  of  easement,  or  in  rela- 


tion to  such  boundaries,  shall  be  final  and  ooDclouTe 
as  to  all  persons  whatsoever,  but  subject  to  the  ip- 
peal  hereby  provided  from  the  orden  of  the  judges." 
It  appears  to  me  that  nothing  can  be  plainer  on  the 
reading  of  that  section  than  that  it  was  the  dear  in- 
tention of  the  liO^lature  that  the  tenant  should  not 
be  left  at  the  mercy  of  the  landlord  when  the  sale 
was  effected,  and  should  not  be  thrown  over  to  a 
stranger,  and  accordingly  it  constitutes  the  judge  of 
the  Landed  Estates  Court,  as  a  tribunal,  to  adjodicate 
on  the  whole  matter,  to  pronounce  on  the  state  of 
affairs  between  Uie  vendor  and  his  tenant,  and  to 
secure  the  rights  of  the  tenant.  The  judge  has  done 
that  in  this  case,  and  I  think  that  where  there  has 
been  a  judicial  proceeding  of  this  kind  iostitoted  for 
the  benefit  of  the  tenant,  it  is  not  for  the  tenant  to 
dispute  the  result  of  that  proceeding  now.  There  are 
other  sections  of  the  Act  which  cany  ont  the  same 
policy.  For  instance,  the  61st  section  which  sajs 
that  "  every  snch  conveyance  executed  as  aforesaid 
by  the  said  judge,  purporting  to  pass  an  estate  in  fee 
simple  shall  be  effectual  to  pass  the  fee  simple  and 
inheritance  of  the  land,  subject  to  such  charges, 
tenancies,  rights  of  common,  or  other  easements, 
leases,  and  under-leases  as  may  be  expressed  or  re- 
ferred to  therein  as  aforesaid,  but,  save  as  aforesaid, 
and  as  hereinafter  provided,  discharged  firom  all  for- 
mer and  other  estates,  rights,  titles,  charges,  and  in- 
cumbrances;" so  that  if  it  were  not  for  thesariog 
contuned  in  this  section  Mr.  Murphy's  tenancy  would 
be  nowhere.  Section  63  then  enacts  that  the  Conrt 
shall,  '*  on  the  application  of  any  purchaser,  issne  an 
order  to  the  sheriff  to  put  such  purchaser  in  poasesuoa 
of  all  such  lands  not  in  the  occupation  of  lessees,  un- 
der-lessees, or  tenants,  subject  to  whose  leases,  no- 
der-leases,  or  tenancies  the  sale  shall  have  been  made, 
and  who  shall  have  attorned  to  such  purchaser  within 
a  time  to  be  limited  in  such  order,  and  such  order 
shall  be  executed  by  the  sheriff  in  like  masner  as  a 
writ  for  the  delivery  of  possesaion,"  Now  I  saj  the 
meaning  was  that  after  the  purchaser  had  gotbii 
conveyance  he  was  to  be  entitled  to  the  injunction 
of  the  Court  to  be  put  into  possession  of  the  lands 
in  the  occupation  of  tenants,  Vf  hose  rights  were  not 
acknowledged  by  Uie  conveyance.  If  any  person 
was  mentioned  in  the  conveyance,  and  if  he  chose  t« 
take  and  attorn  to  the  hmdlord,  he  was  not  to  be  dis- 
turbed, but  even  if  he  was  mentioned  in  the  ooarej* 
ance,  but  chose  not  to  attorn,  the  Court  would  exer- 
cise its  powers.  In  this  case  the  gentleman  has  cho- 
sen the  wiser  part,  and  has  thought  fit  to  sabmit  to 
his  landllord's  rights,  for  the  sale  was  made  in  ibe 
month  of  February,  1852,  the  conveyance  was  on  the 
21st  July,  1862;  this  gentleman  pud  his  rest  after 
that  date,  so  that  he  has  given  strong  proofe  of  bis 
willingness  to  attorn.  Then  there  is  section  87t 
which  is  important  as  regulating  the  rights  of  the 
purchaser  against  the  tenants.  'These  are  the  yarioos 
sections  of  the  Act,  which  bear  upon  the  subject,  and 
which  induce  me  to  come  to  the  conclusion  that  in  the 
plain  meaning  of  language,  as  well  as  upon  the  plain 
policy  of  the  Act,  this  is,  in  fact,  an  instrumeot  rega- 
lating the  terms  of  the  tenancy.  I  think  that  ereiy- 
thing  necessary  has  been  done  by  the  landlord  to  en- 
title him  to  the  leUef  which  be  seeks,  and  that  tlu^ 
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b  a  ease  within  the  policj  and  the  langoage  of  the 
statate  before  na. 

O'Bkibi,  J. — I  concur  in  the  opinion  which  has 
been  expiesaed  bj  the  two  members  of  the  Court 
who  have  preceded  me,  that  a  landlord,  to  entitle  him- 
self to  the  benefit  of  the  section,  must  show  that  the 
tenancy  is  one  under  an  instrument  in  writing.  It  is 
an  important  question,  as  this  is  a  new  statute,  though 
it  is  to  a  certain  extent  a  revival  of  an  old  Act,  and 
it  w  satis&ctory  that  there  should  be  a  decision  not 
only  unanimous,  but  also  agreeing  with  the  dedsion 
m  the  Court  of  Exchequer.  Now,  though  we  are 
nnanimoua  on  this  subject,  I  think  it  well  to  refer  in 
detail  to  the  reas(«s  which  have  induced  me  to  come 
to  this  oondnsion,  because  it  was  argued  that  not- 
withstanding the  English  cases  upon  the  1st  G.  IV.,  c 
87,  this  section  did  not  require  an  instrument  in  wri- 
tmg  at  all,  by  reason  of  Uie  difference  of  the  words 
which  are  used  in  this  section,  and  in  the  former  Act. 
Doe  d.  Bradford  v.  Ro€  decides  the  point  upon  the 
1st  G.  IV^  c.  87*  The  words  of  the  first  section  of 
that  Act  are^  ^^tiiat  where  the  term  or  interest  of  any 
tenant  now  or  hereafter  holding  under  a  lease  or  agree- 
ment in  writing  any  lands,  tenements,  or  hereditaments, 
for  any  term  or  number  of  years  certain,  or  from  year 
to  year,  ahall  have  expired  or  been  determined."  It 
goes  on  then  to  provide  for  the  Court's  compelling 
the  defendant  to  give  security.  Now  the  words  of  the 
present  Act  are — **  In  any  case  in  which  the  term  or 
interest  of  any  tenant  under  any  lease  of  any  lands 
for  any  term  or  nnmber  of  yeara  certun,  or  from  year 
to  year,  or  at  the  will  and  pleasure  of  the  parties  shall 
have  expned  or  shall  expire^  or  be  determined  by  no- 
tice to  qnit."  Now  when  we  read  these  words,  let  us 
look  tit  the  interpretation  clause  which,  as  my  brother 
Fittfgenid  has  remariLod,  is  framed  in  «  peculiar  man- 
ner, and  we  find  that  it  says,  *'  the  word  *  lease'  shall 
mean  any  instmment  in  writing,  whether  under  seal 
or  not,  containing  a  contract  of  tenancy  in  respect  of 
say  luida  in  consideration  of  a  rent  or  return."  So 
then  weread  the  section  as  if  it  was  '*  where  the  term 
<tf  any  tenant  under  any  lease  or  instrument  in  wri- 
ting, contminfaig  a  contract  of  tenancy,  shall  have  ex- 
pbed  or  been  £termined."  Now,  how  it  can,  on  the 
grammatioal  construction  of  the  passage,  be  contended 
that  there  is  any  reasonable  or  observable  difference 
between  this  and  the  old  Act  I  cannot  understand. 
The  words  of  the  former  Act  are  as  I  have  before 
read  tiieoi.  If  the  words  in  the  commencement 
of  it  have  been  held  and  properiy  held  to  govern  the 
test  of  the  sentence,  I  cannot  see  how  a  different  con- 
struction can  be  arrived  at  here,  or  how  it  can  be  held 
otherwise  than  that  the  words  **any  lease,"  dus 
govern  the  rest  of  the  sentence.  If  the  section  was 
intended  to  wgf^j  to  the  case  of  all  yearly  tenancies, 
whfltiwr  in  writing  or  not,  I  cannot  see  the  use  of 
using  the  word  lease  at  all.  If  the  Act  was  intended 
to  have  the  meaning  Mr.  Walsh  would  ascribe  to  it, 
it  would  have  said,  ^*  where  the  term  or  interest  of 
any  tenant  ahall  have  expfared  or  been  determined." 
TUs  b  a  eooaideration  which  it  seems  to  me  should 
go  a  \gmg  way  to  help  the  construction  which  I  thmk 
should  be  pot  on  the  Act.  The  policy  of  the  enaot- 
■eat  is  plduL  Whether  a  yearly  tenancy  exists  or 
oet|  is  often  a  question  ot  difficulty.    Even  when  tiie 


fact  of  the  existence  of  the  tenancy  is  ascertained,  we 
all  know  that  the  gale-days  are  often  a  matter  of 
dispute,  and  I  can  understand  that  the  reason  for  ex- 
cluding tenancies  not  under  written  instruments,  is 
not  merely  put  on  that,  but  also  as  a  sort  of  encon 
ragement  to  have  contracts  of  this  description  reduced 
to  writing.  If  there  can  be  any  doubt  on  that  part  of 
the  section,  it  is  removed  by  looking  at  the  subsequent 
part  of  it.  It  is  rendered  a  condition  precedent  for 
the  landlord  to  produce  to  the  Court  the  lease  or  other 
instmment  in  writing  regulating  the  terms  of  the 
tenancy.  The  only  way  in  •  which  Mr.  Walsh 
could  get  rid  of  that  was  by  saying  that  we  should 
introduce  the  words,  **if  any"  into  the  section. 
Courts  do  oonstantiy  introdace  into  a  clause  of 
an  Act  words  for  the  pni*pose  of  canying  out 
the  clear  intention  of  the  Act,  as  it  is  expressed 
in  other  parts  of  it,  and  for  the  purpose  of  preventing 
repugnancies  l)etween  that  clause  and  the  preceding 
one;  but  when  the  constmction  of  the  preceding  clause 
is  at  best  ambiguous,  there  is  no  ground  for  introdacing 
words  elsewhere  in  order  to  give  effect  to  that  ambi- 
guous construction.  WeU,  now,  that  being  so,  the 
next  question  is  that  on  which  there  is  a  difference  of 
opinion  among  the  membera  of  the  Court,  namely, 
whether  the  conveyance  here  and  the  schedule  to  it 
make  an  instrument  in  writing  under  which,  according 
to  the  75th  section  of  the  Act,  the  tenant  is  to  be 
considered  as  holding.  Now,  with  every  respect  for 
the  opinion  of  those  members  of  the  Court  who  take 
an  opposite  view,  I  have  come  to  the  condnsion  that 
it  is  not  such  an  instrument.  It  is  true  that  the  con« 
veyance  and  the  schediUe  to  it  do  state  the  terms  of 
the  tenancy.  With  regard  to  this,  it  is  quite  right  to 
state  that  in  every  one  of  the  principles  which  have 
been  relied  on  as  to  the  binding  efficacy  of  those  docu* 
ments,  as  to  the  conclusiveness  in  the  way  of  evidence 
of  the  statement  in  the  schedule,  I  entirely  concur,  and 
I  would  give  the  fullest  effect  to  the  validity  and  the 
conclusiveness  of  those  statements;  and  I  concur  also 
in  the  decisions  which  have  been  come  to,  holding  that 
whatever  is  purported  to  be  done  by  the  schedules,  it 
is  for  the  Court  to  arrive  at  the  conclusion  what  the 
commissioners  purported  to  do,  but  having  once  ar- 
rived at  the  condnsion  as  to  what  1%  expressed  to  be 
done  by  the  conveyance  and  schedale,  they  shall  con- 
sider that  as  actually  done.  That  is  going  to  the  full 
extent  of  the  authorities  on  the  subject,  but  I  still  think 
that  the  instmment  is  not  one  that  is  contemplated 
by  the  Act  now  before  us.  I  have  referred  to  the 
word  **  lease  "  at  the  beginning  of  the  section,  and  in 
my  opinion  it  is  manifest  on  reading  the  Act  that 
whatever  is  the  instmment  referred  to  in  the  first  part 
of  the  section  is  the  instmment  referred  to  in  the  end. 
Though  the  words  "lease  or  instrument"  are  used  in 
the  liUter  part,  and  the  word  "  lease  "  alone  in  the 
beginning,  it  is  to  be  supposed  that  the  Legislature 
were  dealing  at  the  latter  part  with  the  same  class  of 
instraments  as  at  the  be^^nning.  Now,  the  interpre- 
tation dause  of  the  Act  is  as  follows:  [bis  lordship 
read  the  interpretation  clause,  which  has  been  already 
^given.]  What  is  a  contract  ?  An  agreement  between 
two  parties.  Does  the  schedule  to  the  Landed  Estates 
Court  conveyance  contam  any  contract?  In  my  opi- 
nion it  does  not.    It  is  dear  eyideuce  if  you  will  that 
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there  was  a  contracu  It  ascertaiiiB  the  tenancy  then 
existing,  bat  it  does  not  create  the  tenancy.  The  very 
words  are,  that  the  lands  are  sold  subject  to  the  te- 
nancies specified  in  the  schedale.  That  in  itself  im- 
plies that  they  deal  with  existing  tenancies,  and  that 
the  tenancy  in  the  schedale  had  existed  previous  to 
the  sale.  I  admit  that  that  is  conclusive,  that  it  is 
not  open  to  the  purchaser  to  show  that  the  tenant 
never  was  in  possessior,  or  to  the  tenant  to  show 
that  he  held  under  a  lease,  bat  the  words  of  the  con- 
veyance are  on  the  supposition  that  it  was  under  a 
tenancy  then  existing.  It  is  said  this  regulates  the 
tenancy.  I  read  these  words  as  referring  to  and  mean- 
ing the  instrament  which  creates  the  tenancy.  That 
is  borne  out  by  the  words  in  the  second  part  of  the 
section.  The  landlord  is  to  produce  the  instrument. 
It  is  to  be  such  an  iustrument  as  regulates  the  tenancy. 
I  say  this  document  shows  what  the  terms  are,  but  it 
does  not,  within  the  Act,  regulate  them.  The  subse- 
quent portion  of  the  Act  is  within  that  argument. 
It  says,  "  the  landlord  shall  prove  that  the  premises 
have  been  enjoyed  under  the  instrument."  Is  it  to  be 
said  that  because  the  Landed  Estates  Court  convey- 
ance shows  the  terms  of  the  tenancy,  therefore  the 
tenant  held  nnder  it  ?  More,  if  this  argument  be  good, 
that  the  Landed  Estates  Court  conveyance  is  to  be 
the  infltruroeut  within  this  Act,  it  ought  to  have  that 
effect  in  every  case.  Take  it  that  the  tenancy  stated 
in  the  schedule  was  for  one  year  certain,  to  expire  on 
the  '29th  September,  that  the  instrument  was  executed 
on  any  day  before  the  29th ;  on  the  30th  the  landlord 
brings  his  ejectment.  Can  it  be  held  then  that  the 
instrament  is  one  nnder  which  the  tenant  holds?  It 
forms  the  tenant's  title  and  it  limits  it,  but  it  goes  on 
tho  supposition  of  a  previously  existing  tenancy,  and 
if  the  previously  existing  tenancy  is  under  the  writing, 
that  is  a  writing  under  which  the  tenant  holds.  That 
may  be  altered,  set  at  nonght  by  the  conveyance,  but 
still,  though  the  conveyance  and  schedule  confirm  the 
title,  it  does  not  make  it,  and  it  is  not,  in  my  opinion, 
the  instrament  under  which  he  holds.  It  may  be  said 
that  tho  case  which  I  have  put  is  an  extreme  one,  but 
it  tests  the  principle,  because  if  it  was  an  instrument 
within  this  Act  in  one  case  it  would  be  so  in  all,  and 
my  opinion  is  tfatt  it  was  not  in  the  intention  of  the 
Legislature  to  include  this  conveyance.  If  they  had 
intended  to  extend  the  provisions  of  the  section  to  te- 
nancies from  year  to  year,  evidenced  by  the  schedule 
to  Lauded  Estates  Court  conveyances,  it  would  have 
been  easy  for  them  to  have  done  it.  They  have  not 
done  it,  and  as  the  provisions  of  this  section  are  pro 
visions  which  I  think  ought  to  be  construed  strictly, 
I  think  the  sonnd  construction  is  the  other  way. 

Lefbot,  C.J. — The  test  to  which  my  brother  who 
spoke  last  very  pertinently  brought  the  question  was 
this:  how  could  the  landlord,  supposing  the  convey- 
ance to  have  been  made  to  him  only  a  short  time  be- 
fore the  gale  of  rent  in  question  fell  due,  or  supposing 
the  ejectment  in  question  was  brought  very  shortly 
after  the  conveyance,  how  could  the  landlord  in  such 
a  case  give  that  essential  evidence  of  enjoyment  by  a 
tenant  under  a  lease,  or  the  agreement  as  set  out  in 
the  schedale,  which  is  required  by  this  section,  and  i 
agree  that  if  that  bo  so,  tiie  construction  which  I  was 
disposed  to  give,  and  still  coutinae  to  be  disposed  to 


give  to  the  section,  wonid  not  be  sound;  bnt  is  it  true 
that  the  landlord  conld  not,  nnder  any  circnmstanoes, 
if  the  conveyance  had  been  executed  the  day  before, 
make  the  affidavit  of  the  tenant  holding  nnder  the 
document  adverted  to  in  the  schedule?  The  Legisla- 
ture have  provided  by  the  same  Act  which  constitutes 
the  Landed  Estates  Court,  that  if  the  tenant  does  not 
attorn  to  the  purchaser  he  shall  be  turned  out  apon  a 
writ  that  will  be  issued  to  the  sheriff.  If  we  there- 
fore find  him  in  possession,  it  can  only  be  because  be 
has  attorned  and  admitted  himself  to  hold  under  tbe 
instrument,  which,  as  the  statute  says,  is  a  lease  or  au 
instrument  regnlating  the  tenancy.  I  admit  that  the 
word  *^  lease "  used  in  the  section  is  to  be  taken  as 
"  writing "  or  *•  agreement,"  but  see  then  what  it 
does.  We  have  then  not  merely  "  lease,"  or  "  agree- 
ment" by  constrnction,  mentioned  in  the  section^  but 
also  some  **  other  instrument "  which  is  neither  a  lease 
nor  an  agreement  in  writing,  but  another  instrument 
regnlating  the  tenancy.  Now,  my  experience  in  the 
Court  of  Chancery  and  the  Equity  Exchequer  for 
many  years  before  this  Act  was  introduced,  enables 
me  to  recollect  the  mode  of  dealing  with  landed  pro  • 
perty  in  Ireland  in  the  case  of  incumbered  estates. 
The  rule  generally  was  that  a  receiver  was  appointed. 
Tho  tenants  came  into  the  court  frequently  for  abate- 
ments of  rent,  and  the  court  took  on  itself  to  make 
those  abatements.  When  the  estate  came  to  be  sold 
it  was  often  a  question  subject  to  what  leases  it  should 
be  sold,  becanse  if  the  incumbrancer  had  a  legal  title 
prior  to  the  lease  the  tenant  was  at  the  mercy  of  the 
Court.  Well,  it  was  often  not  mrrely  an  appeal  ad 
misericordiam  to  the  Court,  sometimes  it  wonId  be  a 
hardship  and  a  positive  Injustice  to  leave  the  tenant 
at  the  mercy  of  the  purchaser.  Well,  then,  when  tiiis 
Act  was  passed,  it  conferred  in  the  case  of  every  in- 
cumbered estate  on  the  judges  of  the  Landed  Estates 
Court  the  exercise  of  all  the  delicate  but  necessary 
jurisdiction  of  ascertaining  subject  to  what  leases  and 
at  what  rents  the  estate  should  be  sold.  This  is  a 
jurisdiction  which  must  appear  monstrous  to  anybody 
not  acquainted  with  the  antecedent  state  of  property. 
Bnt  how  much  better  was  it  to  establish  a  jurisdictiOB 
which  would  exercise  between  the  incumbrancer,  the 
purchaser,  and  the  tenant  what  would  be  the  reason- 
able principle  on  which  to  sell  the  estate ;  and  accord- 
ingly the  judges  of  the  Incumbered  Estates  Court  had 
jurisdiction  given  to  them  to  say  subject  to  what  leases 
the  estate  should  be  sold  in  every  case  of  an  incum- 
bered estate  where  there  was  a  legal  title  under  which 
the  tenant  had  no  right  against  the  incumbrancer. 
The  Incumbered  Estates  Court  Act  gave  the  Court 
the  right  to  call  on  the  tenants  to  make  a  retnm  of 
what  tenure  they  had,  whether  by  lease  made  after  the 
incumbrances,  or  whether  by  tenancies  from  year  to 
year,  at  an  abated  rent  which  might  have  been  fair  at 
the  time,  while  circumstances  might  have  changed  so 
as  to  make  it  unreasonable  at  the  time  of  the  sale, 
when  circumstances  also  made  it  right  to  make  the  most 
of  tbe  estate.  Accordingly,  that  jurisdiction  of  asoer  - 
taining  subject  to  what  leases  and  what  rent,  and  nndrr 
what  circumstances  the  estate  should  be  set  up  for  sale, 
was  given  to  the  Commissioners,  and  accordingly  they 
exercised  it,  but  the  modifications  they  made  in  the 
position  of  tho  tenant  as  to  lease,  rent,  or  other  cir- 
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camsUoces,  were  to  be  ascertaraed  before  tbe  estate 
was  set  op,  opon  bearing  the  tenant,  if  he  had  any 
reasoDable  objection  to  make;  but  when  the  tenant 
acceded,  when  the  modification  was  made  and  pnb- 
li;»hed,  and  the  estate  was  set  np  subject  to  that  mo- 
dification, the  farther  provision  was  made,  that  as 
between  the  purchaser  who  was  to  become  the  new 
landlord,  and  the  tenant,  their  respective  rights  should 
be  adjusted  beyond  all  possibility  of  doubt  or  equivo 
cation,  and  that  in  the  schedule  which  was  annexed 
to  the  conveyance  were  to  be  written  down  the  precise 
terms  upon  which  the  purchaser  was  to  take  the  re- 
version, sabject  to  what  leases,  subject  in  whose 
bands,  snl^ect  to  what  rent.  The  tenant  was  bound 
in  th'is  way  by  a  provision  that  if  he  had  the  oppor- 
tuoity  of  raising  the  objection  to  that  modification,  he 
should  come  in  on  the  notice  which  had  been  given  to 
him ;  but  he  was  not  to  be  as  a  dog  in  the  manger, 
on  the  one  hand,  to  refuse  to  make  an  objection  him- 
ieJ(  and,  on  the  other,  not  let  the  incnmbraucer  have 
a  sale  for  his  just  claims.  Then  came  the  provision 
that  if  the  teoaot  acceded,  if  he  did  not  then  attorn  to 
bis  new  Undlord,  thereby  admitting  that  he  held  under 
the  lease  adjusted  by  the  Commissioners,  subject  to 
which  the  purchaser  had  taken,  and  had  become  his  re- 
versioner, and  was  constituted  his  landlord,  he  was  to  be 
pot  out  by  an  injanction,  for  the  Court  was  to  exercise 
I  jorisdiction  which  was  not  to  be  merely  fabulous  or 
imaginary,  but  substantial,  and  accordingly,  if  he  did 
not  attorn  and  confess  himself  to  hold  under  the  pur- 
chaser, or  if  he  did  not  pay  his  rent,  and  the  purchaser 
was  put  either  to  bring  an  action  of  ejectment  or  some 
other  proceeding  to  enforce  that  which  the  Legislature 
had  sanctiooed  his  taking  under  the  Commissioners, 
then  and  in  that  case  the  tenant  was  subject  to  be 
turned  out.  If  the  landlord  is  obliged  to  proceed,  why 
is  he  to  be  worse  o£f  than  any  other  landlord?  Why 
is  the  pnrdiaser  under  the  Incumbered  Estates  Court 
not  entitled  to  have  his  rent  secured  to  him  equally 
with  any  other  landlord?  Here  we  have  a  case  where 
the  parchaaer  has  taken  under  this  Act  of  Parliament, 
fle  has  taken  under  the  instrument  regnUting  the  te- 
nancy. What  other  instmment  regulates  the  tenancy? 
It  is  not  an  inquuy  what  was  the  original  contract 
which  we  have  to  make  hero.  There  is  no  such  thmg 
u  an  origioal contract;  it  is  cancelled  under  the  autho- 
rity of  the  Act.  What  then  can  the  alternative  words, 
*'or  other  instrament"  mean,  if  not  an  instrument 
such  as  we  have  here?  I  confess,  therefore,  although 
1  concur  eoturely  with  my  brothers  on  the  other  point, 
still  I  differ  with  them  on  this  point  in  giving  the  most 
liberal  conatmctlon  to  this  Act  in  respect  to  requiring 
t  written  instrument;  and  therefore,  if  in  the  case  of 
sny  other  landlord  he  should  be  obliged  to  show  tho 
original  contract,  or  the  instrument  in  writing,  or  the 
lease,  when  the  landlord  who  is  such  under  this  Act 
cannot  have  the  original  lease — for  it  is  cancelled  by 
tbe  Commissioners,  and  they  have  the  authority  to  say 
what  is  tbe  instrument  which  they  shall  introduce  into 
tbe  schedale — is  he  not  to  have  the  benefit  of  that 
vbieh  the  Legblature  has  provided  for?  It  is  not 
what  was  tbe  tenancy  originally,  but  what  is  the  te- 
nancy at  the  time  in  question  that  we  have  to  consider: 
tod  what  is  the  time  in  question?  The  time  at  which 
tbe  hmdiord  brings  his  action  or  prooeeding  for  the 


purpose  of  recovering  what  alone  he  can  recover,  the 
rent  regulated  by  the  instrument;  and  if  it  is  asked, 
where  is  the  contract,  he  can  answer,  that  there  is  the 
contract,  the  legislative  contract,  made  by  the  Com- 
missioners under  tho  authority  of  the  statute.  I  can- 
not find  any  difficulty  here;  if  we  are  to  rest  on  the 
word  ''  contract,*'  I  say  that  we  have  a  contract  here, 
and  therefore  I  do  not  see  my  way  to  giving  to  the 
words  of  the  Act  any  construction  but  that  from  the 
time  of  the  sale  the  tenant  shall  hold  under  the  instru- 
ment indorsed  on  the  conveyance,  and  that  that  shall 
be  the  instrument  between  the  landlord  and  the  tenant. 
Well,  we  have  had  in  this  court  several  cases  in  which 
the  question  arose  on  a  traverse;  the  question  was 
raised  as  to  what  was  the  tenure  of  the  tenant,  what 
were  the  incidents  of  his  tenure,  what  was  the  rent 
payable  by  him.  And  what  has  been  the  test  in  those 
cases?  The  production  of  the  schedule  to  the  con- 
veyance. There  was  one  case  in  which  I  remember  my 
brother  Perrinthought  it  would  be  a  harsh  construction 
against  the  tenant  to  rest  upon  that  merely,  but  he 
did  not  hold  by  that,  for  when  he  came  to  consider 
the  matter  he  altered  his  opinion.  This  authority  was 
constituted  to  give  security  to  the  landed  proprietors, 
and  to  both  landlords  and  tenants  an  equitable  adjust- 
ment for  the  rights  of  both,  and  I  think  by  maintain- 
ing the  rights  of  the  landlord  we  are  only  giving  him 
his  share  of  the  equity.  I  am  of  opinion,  accordingly, 
that  it  must  be  by  a  written  instrument  alone  that  tho 
landlord  can  get  this  benefit,  but  that  he  complies  with 
the  substance  of  what  the  Act  requires  by  producing 
the  instrument  which  has  been  produced  here,  and  by 
calling  for  security  for  the  rent  mentioned  in  it. 

No  rule, 

O'Bbien,  J. — For  the  future,  in  these  notices  parties 
must  mention  a  day  for  the  motion,  and  not  merely 
give  notice  for  the  first  opportunity. 


Court  of  Common  ^Uast. 

rn^iortad  by  J.  FItId  Jotuuton,  Eiq.,  BanMar^ULawJ 

Bennett  v.  Barrt.— Jan.  29,  30,  31. 

Libd — Demurrer — Flea  of  privileged  communicalton 
— Plea  ofwarU  o/aUUtiable  notice  of  action. 

A,  a  Commisioner  of  Fisheries  in  Ireland^  in  a  meet- 
ing of  proprietors  and  persons  interested,  convened 
under  theS  4r  6  Vic  c.  106,  to  inquire  into  all 
mottera  relating  to  certain  Fisheries,  charged  B,  a 
neighbouring  magistrate,  with  a  vi(^ion  of  the 
Fishery  Laws.  Held,  that  the  occasion  was  pri- 
vileged. 

Held,  also,  that  the  utterance  oj  the  words  in  question 
was  not  such  a  thing  done  by  virtue  or  in  pursuance 
of  the  ^^Act  to  regulate  the  Irish  Fisheries,'*''  the  5 
^  6  Vic.  01  106,  as  entitled  the  defendant  totwenty- 
one  days'*  notice  of  action  under  the  1 10«A  section. 

The  first  count  of  the  summons  and  plaint  complained 
that  the  plaintiff  before  and  at  the  time  when  defend- 
ant spoke  and  published  the  words  hereinafter  com- 
plained of,  was  a  Justice  of  tho  Peace  for  the  county 
f  Cork,  and  during  the  time  that  plaintiff  was  such 
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justice,  it  was  niikwfttl  to  take  or  kill  aalmoa  in  a 
certain  river  called  the  Arrigadeen  River,  in  the  ooanty 
of  Cork,  daring  a  certain  period  of  time  in  each  year, 
said  period  being  called  and  known  as  the  close  sea- 
son, and  any  person  or  persons  violating  the  laws  in 
force  in  relation  thereto  by  taking  or  ki^ng  salmon  in 
said  river  daring  the  period  fixed  as  the  close  season 
in  and  on  sud  river,  were  liable  to  be  brooght  before 
certain  jnstices  of  the  peace  of  said  county,  (of  whom 
plaintiff  was  one)  and  by  sud  jostices  to  be  summar- 
ily panished  according  to  the  law,  and  plaintiff,  as 
snch  jastlce,  was  in  doty  boned  himself  to  observe 
the  laws  in  force  in  relation  thereto  and  also  to  see 
that  others  observed  same,  and  in  every  respect  to  aid 
and  assist  in  preventing  salmon  from  bdng  killed  or 
taken  by  any  person  or  persons  in  or  from  said 
river  dnring  the  said  close  season,  and  in  and  on  said 
river  and  in  the  present  year  said  close  season  com* 
menced  with  respect  to  said  river  on  the  15th  day  of 
October  last  past,  and  continued  up  to  the  present 
time,  and  plaintiff  was  such  justice  of  the  peace  dnring 
all  said  month  of  October,  and  still  is  such  justice; 
and  the  defendant  after  the  time  when  said  close  sea- 
son had  commenced,  that  is  to  say,  on  the  29th  of 
October  last,  past,  at  a  certain  meeting  held  in  (he 
Grand  Jury  Room  in  the  dty  of  Cork,  and  in  the  hear- 
ing and  presence  of  divers  persons  falsely  and  mali- 
ciously spoke  and  published  of  and  concerning  the 
plaintiff  as  snch  justice  of  the  peace,  and  with  the  in- 
tent and  object  of  bringing  the  plaintiff  as  snoh  jus- 
tice into  great  disrepute  and  infiimy,  the  false,  slan- 
derous, and  defkmatory  words  following,  that  b  to 
say,  *'  A  gentleman  of  considerable  position  In  the 
county  and  a  magistrate,  Mr.  Thomas  Hungerford,  met 
me  this  day  and  told  me  that  there  is  a  dreadful 
slaughter  going  on  in  the  Arrigadeen  river,  salmon 
being  killed,  in  immense  quantities,  (meaning  an  un- 
lawful slaughter  of  salmon  during  the  close  season.) 
Mr.  Carleton,  in  order  that  no  mistake  should  arise, 
put  the  time  when  the  season  closed  on  the  back  of 
the  licence,  but  the  pnblic,  I  am  sure,  will  be  sur- 
prised to  hear  that  this  Mr.  Bennett  (meaning  the 
plaintiff)  actually  wrote  to  the  commissioners  (mean- 
ing the  Commissioners  of  Fisheries  in  IreUind)  asking 
them  more  than  a  month  ago  for  permission  for  himr 
self  to  fish  with  a  rod  and  to  alter  the  period  then 
fixed'  upon  by  the  regulations  of  the  commissioners.  He 
(meaning  the  plaintiff)  was  told  it  was  utterly  impos- 
sible to  do  so.  What  the  infbranoe  is  I  shall  leave  to 
the  public,  that  is,  whether  Mr.  Fkuncis  Kvans  Ben- 
nett (meaning  the  plaintiff)  is  one  of  those  persons 
referred  to  by  Mr.  Hungerford  in  his  statement  of  to- 
day. If  pei'sons  of  that  class  of  life  would  not  aid 
the  commissioners  by  observing  the  law,  to  say  no- 
thing of  enforcing  it,  it  Is  hard  to  expect  that  they 
Gonld  punish  a  poor  man  for  committing  a  breach  of 
that  law  which  a  rich  man  himself  will  not  observe. 
This  gentleman  (meaning  the  plmtiff)  should  be  can- 
Uous  in  what  he  does.  He  is  a  gentleman  of  oonsl- 
derable  standing  in  the  county  and  a  magistrate  be- 
sides, and  he  ought  to  know  well  what  ought  and 
what  ought  not  to  be  done.  He  was,  at  a  not  very 
reidote  period,  a  magistrate  of  the  ooanty  of  Coik, 
and  he  was  removed  from  the  commission  of  the  peace 
because  of  its  haying  been  proved  that  he  was  engn^ 


in  transgressions  of  the  Fishery  Laws.  He  was  for  t 
considerable  tine  out  of  it,  but  through  the  interfer- 
ence of  some  friends,  he  was  again  restored  to  it  If 
he  does  not  aid  in  upholdmg  the  laws  it  is  haid  to  ex- 
pect that  they  can  be  enforced,"  the  defendsnt  mean- 
ing thereby  that  the  plaintiff  was  one  of  those  persons 
who  killed  salmon  in  said  river  during  the  close  set- 
son,  and  was  thereby  guilty  of  a  crime  punishable  b; 
law,  and  that  as  snch  justice  of  the  peace  he  did  him- 
self wilfully  violate  those  laws  whkh  he  was  boondto 
observe  and  enforce,  and  was  unfit  to  hold  orenjoy  such 
commission  of  the  peace  as  he,  plaintiff^  did  then  eojoj; 
and  that  assuch  jnsticehe  did  notandwouldnot  obserre 
or  enforce  the  laws  he  was  bound  to  obserre  and  en- 
force, and  that  as  such  justice  he  did  not  and  wonld 
not  aid  in  upholding  those  laws  which  as  soeh  josdoe 
he  was  in  duty  bound  to  uphold,  and  by  retsonof  his 
wilful  misconduct  in  violating  said  laws  and  neglect- 
ing to  uphold  and  enforce  them,  he  was  unfit  to  be  s 
justice  of  the  peace.  The  second  and  third  couts 
charged  the  utterance  of  the  asune  words  with  the  in- 
nuendoes dightly  varied.  To  the  three  cooots  ii» 
defendant  pleaded  the  two  following  pleas,  1.  thtt 
before  and  at  the  time  of  the  speakmg  of  the  said  al- 
leged aianderons  words,  the  defendant  was  a  commis- 
sioner of  fisheries  in  Ireland  duly  appointed  ponoant 
to  the  statutes  in  that  behalf,  and  that  under  tlM  pro- 
visions of  a  certain  Act  of  Parliament  passed  in  the 
sixth  year  of  her  present  Majesty,  and  the  Acts  for 
amending  and  regulating  the  said  Act,  it  was  and  is 
unlawful  to  kill  salmon  in  Ireland  with  the  rod  or 
otherwise  at  certain  periods  of  the  year  herMer 
called  the  close  season,  and  that  npon  the  Arrigadeen 
river  in  the  said  first  count  of  the  summons  andplaiat 
meniioned'  it  was  at  the  time  of  the  speaking  of  the 
said  alleged  slanderous  words  suid  is  unlawfal  under 
the  provisions  of  said  Acts  to  kill  salmon  at  anj  time 
in  the  interval  between  the  15th  day  of  October  and 
the  1st  day  of  November  in  the  sud  Arrigadeen  ni& 
in  the  neighbourhood  of  which  the  said  plaintiff  re- 
sides, and  that  the  said  Arrigadeen  river  was  and  is 
situate  within  the  Cork  fishery  district  and  that  for 
sud  district  conservators  of  fisheries  had  been  duj 
elected  and  appointed  for  the  protection  of  the  fish- 
eries within  the  said  district  pursuant  to  the  pro- 
visions of  an  Act  passed  in  the  twelfth  year  of  her 
present  Majesty,  entiUed  "an  Act  for  the  protoonon 
and  improvement  of  the  salmon,  trout,  and  other  in- 
land fisheriea,"  and  that  before  and  at  the  time  afore- 
said, J.  P.  Carleton,  Esq.  had  been  and  was  the  in- 
spector of  fisheries,  and  also  secretary  to  the  cons^- 
vators  within  the  said  district,  duly  appointed  by  the 
said  board  of  conservators  for  the  protection  of  fish- 
eries in  the  sud  district  and  for  generally  «>^^ 
the  fishery  laws  within  the  same  and  thai  it  is  ^afx 
was  the  duty  of  the  defendant  as  sndi  oommissioner 
of  fisheries  and  within  the  scope  of  his  authority  is 
snoh  to  enforce  the  provisions  of  the  fishery  laws  and 
in  particuUur  to  enforce  the  obsenraoca  by  the  pto- 
tiff  and  all  other  persons  of  the  regulations  in  said 
Acts  contained  and  made  in  pnisnance  thereof  pro- 
hibiting fishing  for  sahnon  dnring  the  said  dose  stfr 
son,  and  that  it  was  also  the  dnty  of  the  sud  J.  ^* 
Carleton  as  such  inspector  aa  aforesaid  to  report  to 
the  defendant  aU  instances  of  inflraetion  of  the  metj 
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laws  wkhm  hb  said  district,  and  to  bring  under  the 
nolioe  of  defendant  the  names  of  all  persons  whom  be 
belieyed  to  be  in  the  habit  of  violating  or  to  haye  in 
fact  violated  the  said  fishery  laws,  and  that  before  the 
speaking  of  the  alleged  slanderous  words  in  the  said 
lint  ooont  of  the  summons  and  plaint  mentioned  the 
eommissioners  of  fisheries  dalj  published  in  pursu- 
ance of  the  Fishery  Acts  notice  of  a  meeting  to  be 
held  by  the  defendant  as  such  commissioner  within 
the  said  district  in  the  county  Cork  court  house,  Cork 
on  the  29th  day  of  October,   1862,  for  the  purpose, 
amongst  other  things,  of  inquiring  into  all  matters  re- 
ktiag  to  the  fisheries  within  the  said  district,  and  that 
prior  to  the  convening  of  said  meeting  applications 
had  been  made  to  the  said  commissioners  for  permis- 
sion to  fish  on  the  said  Arrigadeen  river  after  the  pe- 
riod pemutted  by  the  fishery  laws,  and  that  before  the 
said  meeting  was  held  defendant  was  informed  by  one 
Thomas  Hungerford  that  a  great  slaughter  of  salmon 
was  going  on  in  said  Arrigadeen  river,  that  is  to  say, 
duriog  the  s«d  close  season,  and  was  also  informed 
by  the  said  J.  P.  Carleton  as  snob  inspector  and  sec- 
retary as  aforesaid  that  several  of  the  gentlemen  resi- 
deat  in  the  neighbourhood  of  the  said  Arrigadeen 
river  were  desirous  of  obtaining  permission  to  fish  in 
the  said  river  for  salmon  after  the  period  permitted 
by  law  and  that  several  persons  were  in  the  habit  of 
illegally  fishing  in  said  Arigadeen  river  daring  the 
dose  season  without  permission,  and  that  an  associa- 
tion had  been  formed  of  cerUin  persons,  of  whom  the 
pUintiff  was  one,  for  the  purpose  of  protecting  the 
fish  in  said  river,  and  that  the  water-bidliff  appointed 
by  the  board  of  oonservators  for  the  Cork  district  at 
the  Bominalion  of  the  said  association  had  received 
orden  trom  the  said  association  not  to  prosecute,  as 
was  his  doty  under  the  Fishery  Acts,  any  persons  fish- 
ing for  salmon  between  the  15th  of  October  and  1st 
of  November  on  the  said  river  although  such  fishing 
was  in  fiust  illegal,  and  that  the  pkintiff  had  applied 
to  him  fin-  permission  to  fish  on  said  river  during  the 
period  in  which  it  was  by  law  unlawfol  to  fish,  as  he, 
the  i^aintifir  well  knew,  founding  such  application  on 
an  alleged  concurrence  of  the  defendant  therein,  al- 
though none  such  had  been  given,  as  he,  the  phuntiff, 
well  knew;  and  the  statements  made  by  the  said  J. 
P.  Carieton  induced  this  defendant  to  believe  and  de- 
fendant did  in  fact  believe  that  plaintiff  was  one  of 
the  persons  who  had  by  fishing  on  said  river  during 
the  doee  season  been  guilty  of  a  breach  of  the  fishery 
laws.     That  plaintiff  duriog  all  the  time  aforesaid  was 
a  justice  of  the  peace  in  and  for  the  county  of  Cork, 
and  that  he  was  bound  to  observe  the  fishery  laws 
then  in  force,  and  as  such  justice  to  enforce  the  obser- 
vance of  tliose  laws  by  others.     That  the  defendant 
afiorwards  by  virtue  of  his  office  presided  at  sud 
Hieeting  and  that  the  alleged  illegal  fishing  upon  the 
western  fivers  of  the  Cork  district  of  which  the  Ar- 
rigadeen river  was  one  became  and  was  the  subject  of 
discnssiOD  at  said  meetmg,  and  that  there  were  pre- 
sent at  sud  meeting  divers  members  of  the  said  board 
of  conserrators  for  the  Cork  district,  and  also  certain 
■embers  agunst  whom  charges  had  been  made  of 
il^gally  taking  ssbnon  during  the  close  season  in 
ether  i^aees  within  ika  sdd  district,  and  that  all  said 
ftnmm^mt  ialeralel  in  this  thai  isid  lawe  fhonU 


be  observed  and  enforced  and  all  persons  deterred 
from  violating  or  continuing  to  violate  same;  and  de- 
fendant upon  said  occasion  ui  discharge  of  such  his 
duty  as  such  commissioner  of  fisheries,  and  acting  as 
he  banaJkU  believed  within  the  scope  of  his  authority 
as  such  and  with  a  view  to  the  better  observance  of 
said  laws  and  regulations  and  the  deterring  the  plain- 
tiff and  all  other  persons  from  violating  same,  spoke 
the  words  in  the  first  count  of  the  summons  and  plaint 
complained  of  believing  same  as  in  said  count  ex- 
plained to  be  true,  and  without  malice  in  fiict  as  he 
lawfully  might  for  the  cause  aforesud  which  is  the 
speaking  and  publishing  in  the  first  count  of  the  sum- 
mons and  plaint  complained  of.  2.  That  the  several 
matters  and  things  comphiined  of  were  done  by  the 
defondant  by  virtue  of  a  certain  Act  of  Parliament 
passed  in  the  6th  year  of  her  present  Miyesty^s  reign, 
entitled  *'  an  Act  to  regulate  the  Irish  fisheries,"  and 
the  Acts  for  amending  the  sud  Act,  and  that  this  ac- 
tion was  commenced  against  defendant  before  twenty- 
one  days'  notice  thereof  in  writing  had  been  given  to 
defendant  or  left  at  his  usual  phice  of  abode.  The 
pluntiff  demurred  to  the  first  of  these  defences  on  the 
following  grounds:  That  said  defonce  does  not  show 
that  the  sUnder  spoken  of  plaintiff  by  defendant  was 
uttered  under  such  a  state  of  drcnmstances  as  ren- 
dered same  privileged;  and  does  not  show  any  facts 
that  justified  defendant  in  speaking  and  publishing 
same  as  complained  of;  and  does  not  show  any  facts 
that  warranted  defendant  in  arriving  at  the  conclusion 
he  says  he  arrived  at  as  to  plaintiff's  guilt,  and  does 
not  state  that  any  person  had  in  fact  told  defondant 
that  plaintiff  was  guilty  of  the  offence  which  defondant 
said  he,  plaintiff,  was  goilty  of;  and  does  not  show 
how  it  was  defendant's  duty  by  virtue  of  his  office  to 
'  utter  such  slander  against  phuntiff's  character  at  said 
meeting.  To  the  second  plea  the  plaintiff  demuired 
because  that  said  defence  does  not  at  all  show  how 
the  publication  of  slander  was  or  could  be  a  matter  or 
thing  done  under  the  Act  or  Acts  of  Parliament  re- 
fiured  to,  and  because  said  Act  or  Acts  do  not  nor 
does  any  of  them  directly  or  indirectly  sanction  the 
publication  by  defondant  as  such  commissioner  of 
false  and  malicious  slander  or  in  any  way  make  it  a 
matter  or  thmg  that  oould  or  might  be  done  under 
siud  Act  or  Acts. 

Jixmes  Murphy  (with  him  Serjiani  Sullivan)  in 
support  of  the  demurrer.— The  first  of  these  defences 
does  not  disclose  a  privileged  occasion.  Under  the 
old  system  which  allowed  the  general  is£ue,  when 
the  circumstances  were  proved,  it  was  for  the  presi- 
ding judge  to  decide  whether  these  circumstances 
constitute  a  privileged  occasion,  and  if  ho  so  decided 
it  lay  on  the  plaintiff  to  prove  express  malice.  In 
Toogood  V.  Spyring  (1  Or.  M.  &  R,  193)  Parke  B., 
in  giving  judgment,  lays  down  the  role  thus.  **The 
law  considers  such  publication  as  malicious,  un- 
less it  is  fairly  made  by  a  person  in  the  discharge  of 
some  public  or  private  duty,  whether  legal  or 
moral,  or  in  the  conduct  of  'his  own  affairs,  in  mat- 
ters where  hb  Interest  is  concerned."  Toogood  v. 
/^yrm^ and  WaUaoer.  CarroU^il  In G. L.  R., 485) 
have  extended  the  protection  of  privilege  to  the  fur- 
thest  limits,  but  the  principle  of  them  will  not  em- 
brace thb  ciM.    The  i  Uih  leoaon  of  the  <*  Ad  to 
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regulate  the  Irish  Fiaheriea,"  the  5  &  6  Vic,  c  16, 
which  18  relied  on,  enacts  **  that  it  shall  and  maybe 
lawful  to  and  for  the  said  commissioners  to   hold 
general  meetings  of  proprietors  of  fisheries  in  any 
district,  on  giving  duo  notice  by  advertbement  or 
otherwise  of  the  time  and  place,  when  and  where  snch 
meetings  are  appointed  to  be  held,  and  to  inquire  into 
the  state  of  the  fisheries  in  each  such  district,  and 
the  best  means  to  be  adopted  for  the  regulation,  im- 
provement, or  protection  thereof."  [Monahan,  CJ". — 
Does  the  plea  state  that  there  were  none  but  con- 
servators of  the  fisheries  present?]     No ;  nor  is  there 
any  particular  class  to  which  the  meeting  was  re- 
stricted.    There  is  not  anything  in  the  Act  to  pre- 
vent any  member  of  the  public  from  walking  into  the 
meeting,  nor  anything  in  the  plea  to  show  that  a 
special  class  was  present;  a  defence  that  the  defend- 
ant spoke  the  works  believing  them  to  be  justified, 
would  not  be  sufficient,  because  the  circumstances 
would   not  appear  which  showed  that  it   was  so 
[^Monahan^  C.  J, — In  Murphy  v.  KelleU  we  held 
that  it  was  not  necessary  to  show  what  was  the  in- 
formation, or  where  the  defendant  got  it,  if  he  stated 
he  had  information.]     The  defendant  may  not  be 
bound  to  state  the  person  from  whom  he  received  the 
information,  but  if  this  case  were  tried  before  the  new 
system  of  ploadhig,  and  the  defendant  swore  he  spoke 
the  words  believing  them  to  be  true  and  without  malice, 
that  would  not  be  hekl  a  justification,  for  the  presi- 
ding judge  should  tell  whether  the  foots  present  to 
the  speaker's  mind  at  the  time  constituted  a  privi- 
leged occasion.    In  this  plea  it  is  never  stated  that 
either  Hangerford  or  Garleton  mentioned  the  plain- 
tiff's name,  or  suspected  the  plaintiff  to  have  been 
guilty.      [Monahatij   C.J. — Is  there  any   case  in 
which  it  was  decided  that  the  Court  mus(  be  satis- 
fied from  the  pleadings  that  the  party  had  grounds 
for  uttering  the  words?      Is  there  any  case  deci- 
ding that  the  particulars  of  the  information  must  be 
set  out?    In  considering  Murphy  v.  KeXUXL  we  were 
unable  to  find  any.     That  was  an  action  against  the 
medical  officer  of  a  workhouse  for  saying  of  the 
plaintiff  that  if  the  Poor  Law  Guardians  gave  him 
their  custom    he  would  supply    the  inmates   with 
African  sherry,  and  we  held  that  the  position  of  the 
party  as  a  medical  officer,  and  the  meeting  in  which 
the  woi*ds  were  spoken  being  one  of  Guardians,  to- 
gether constituted  a  privileged  occasion.]     Particu- 
lars have  never  been  held  to  i>e  complied  with  by  the 
defendant's  saying,  **  I  heard  so  and  so,"  and  in  this 
plea  it  b  not  stated  that  any  person  even  told  the 
defendant  he  suspected  the  plaintiff.      If  the  plaintiff 
goes  to  trial  on  these  pleadings  what  fact  can  he  dis- 
pute?   What  question  can  he  raise  about  the  insuffi- 
ciency of  these  facts?     Or  if  it  is  his  right,  then  it  b 
bis  right  to  raise  that  question  now.  \Christiany  J. — 
It  seems  to  me  that  there  are  two  conditions  to  be 
complied  with,  first,  a  privileged  occasion;  secondly, 
that  the  party  brings  himself  within  the  privilege.] 
When  is  it  to  be  decided  if  he  has  brought  himself 
within  the  privilege  if  not  now?     {Monahan^  CnJ. — 
Is  there  any  ease  deciding  that  if  a  master  be 
charged  with  giving  a  bad  character  to  his  servant, 
be  must  have  reasonable  and  probable  grounds?] 
The  relation  of  master  and  servant   b   peculiar. 


[Christiafi^  J, — There  is  thb  difference,  that  in  tlid 
case  of  master  and  servant  the  opinion  of  the  ma^er 
is  a  fact  which  it  is  material  for  the  party  msking  the 
inquiry  to  know.]  It  is  not  stated  that  ft  was  a 
part  of  the  business  of  the  meeting  to  stigmatize  ab- 
sent men.  Upon  the  principle  of  this  plea  a  defend- 
ant might  justify  a  slander,  on  the  ground  that  a 
number  of  ticket-of- leave  men  were  present,  and  wen 
interested  in  the  matter — Qilpiny.  Fowler  {^  Ex.  R. 
615);  Ede  v.  .Scott  (7  Ir.  C.  L.  R.  607);  Jfortinv. 
Str<mg  (5  A.  &  E.  535).  As  to  the  second  defence, 
Cook  V.  Leonard  (6  B.  &  G.,  351)  shows  that  i  no- 
tice is  only  necessary  where  the  defendant  bad  na- 
sonable  grounds  for  supposing  the  thing  dooewai 
done  under  the  authority  of  the  Act. 

Samud  Walker  (with  him  H.  E.  Chaiterton  dC) 
in  support  of  the  pleas.  The  fiinctions  of  the  Goort 
and  of  the  jury  in  reference  to  a  plea  of  privileged 
communication  are  distinct  I  need  only  show  that 
there  was  here  such  an  occasion  as  will  rebat  the 
legal  inference  of  malice  and  it  will  then  be  for  the 
plaintiff  to  make  out  that  it  b  not  privileged  either 
from  the  words  used  themselves  or  from  eztriosic 
circumstances.  Cooke  v.  Wildes  (5  El.  &  Bl.  328). 
In  Amann  v.  J)amm  (8  G.  B.,  N.S.,  600),  Willes 
J.'  says  *'  It  matters  not  how  harsh  or  how  hasty  the 
defendant  may  have  been,  or  how.  untrue  the  charge, 
i{  he  bona  fide  mtLde  it."  With  the  reasonableneas 
or  uni-easonableness  of  the  defendant's  belief,  with 
the  prudence  or  imprudence  of  uttering  these  words 
the  Court  has  no  concern — Maitland  v.  Bramw^ 
(2  F.  &  F.  623J;  Humphreys  v.  StUwdl  (2  F.  uii 
F.  590).  The  33  s.  of  the  5  &  6  Vic  c  106  gives 
the  commissioners  power  to  alter  the  close  season 
and  with  that  view  to  call  a  meeting  of  persons 
possessed  of  or  interested  in  the  fisheries.  The  plea 
does  not  turn  upon  this  section  but  it  is  material  to 
show  that  the  commissioners  can  only  summon  pro- 
prietors or  persons  interested.  The  89th  section 
gives  them  the  power  to  apprehend  offenders.  The 
111th  section  gives  the  power  to  hold  meetinp  for 
inquiring  into  the  state  of  the  fisheries  in  each  district 
and  the  best  means  to  be  adopted  for  the  regnlation, 
improvement  and  protection  thereof  [^BaU,  /.^Tbis 
section  only  mentions  proprietors  of  fisheries  whereas 
the  33rd  includes  persons  interested.]  The  ple« 
states  that  the  meeting  was  advertised  to  be*' for 
the  purpose  amongst  other  things  of  inquiriog  into 
all  matters  relating  to  the  fisheiies."  {^BaU,  •/*— 1* 
does  not  state  exactly  who  were  summoned.]  No, 
but  it  roust  be  assumed  that  the  defendant  did  bis 
duty  in  that  respect  under  this  section.  The  38th 
section  of  11  &  12  Vic  c  92  empowers  the  com- 
missioners to  attend  and  advise  at  meetings  of  con- 
servators. There  is  only  one  commissioner  in  Ireland 
now  but  originally  there  were  more  than  one.  The 
plea  states  that  the  dafendant  was  a  commissiooer  of 
fisheries.  It  then  «tates  that  the  time  of  the  speakmg 
of  the  words  was  the  close  season.  It  then  states 
that  the  district  was  under  the  conservators  elected  to 
protect  the  fisheries.  It  then  states  what  Garleton  vw. 
It  then  states  that  it  was  the  defendant's  doty  to 
enforce  the  observance  of  the  regulations  contained 
in  the  Fishery  Acts.  It  then  states  that  it  was 
Carleton's  duty  to  bring  under  the  defendant's  pouoo 
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the  names  of  all  persons  whom  he  believed  to  be  in 
the  habit  of  violating  or  to  hare  in  fact  Tiolnted  the 
fishery  laws;    that  there  was  a  desire  existing  to 
(Uh  in  the  close  season ;  that  the  defendaot  was  in- 
formed that  a  great  slaughter  was  going  on  on  the 
Arrigadeen  river,  and  that  Garleton  stated  the  plaintiff 
bad  applied  for  permission  to  fish  in  the  close  season. 
[Bdl  J. — Is  theie  any  power  in  the  Commisdioners  to 
grant  this?]     No,  except  by  a  bye  law  of  which 
notice  shonld  be  given.    The  plea  charges  a  wilful 
falsehood  apon  the  plaintiff  in  alleging  a  concurrence 
by  the  defendant  in  his  application  to  fish  in  the  clos% 
season.     It  states  that  the  defendant  had  received 
intelligence  from    Carleton  respecting  the  plaintiff 
before  he  nsed  the  words  in  question.     ^Christian  J. 
Assume  so  mnch ;  suppose  the  meeting  duly  sum- 
moned,  suppose  that  those  entitled  to  be  there  were 
there  and  no  one  else,  and  the  defendant  duly  pro- 
ceeding— show  that  hi?  duties  include  a  right  to  hold 
up  to  the  ireeting  an  individual  as  having  committed 
a  crime  against  the  fishery  laws,  and  as  having  been 
dismissed  from  the  magistracy  previously  on  account 
of  that  same  crime.]     [^Afonahan  C.  J.— If  a  meeting 
of  magistrates  were  convened  to  consider  the  state  of 
crime  in  the  country,  any  one  of  them  might  describe 
the  general  state  of  the  neighbourhood  but  would  he 
be  josttfied  in  saying  that  an  individuBl  had  committed 
crime  and  had  been  dismissed  from  the  commission  of 
tiie  peace  for  such  crime?]     The  question  is  this, 
was  there  an  occasion?     The  meeting  was  not   a 
pnbfie  meeting,  the  season  was  the  clo^e  season.     The 
defendant  is  told  that  there  was  a  great  slaughter 
going  on.    He  honestly  believes  that  the  plaintiff  is 
gnihj.    This  was  one  of  the  best  means  for  attaining 
the  purpose  of  the  meeting  (at  least  it  is  not  unnatural 
tbst  the  defendant  shonld  think  so)  that  the  parties 
present  shonld  know  who  had  been  guilty.     He  had 
a  duty  and  an  interest  to  consult  with%the  membera 
of  the  meeting  respecting  the  plaintiff  as  to  the  best 
means  of  protecting  the  fisheries.     It  was  of  vital  im- 
portance to  the  conservators  to  know  that  a  magistrate 
had  been  acting  in  this  way,  and  the  poor  were  in- 
terested in  not  being  wrongfully  suspected  or  punished. 
'*  Duty,"  will  include  duties  of  imperfect  obligation, 
EanrtBon  v.  Bush  (5  El.  &  Bl.  344);    George  v. 
Goddard  {2  Foster  and  Finlason  689) ;   Beatson  v. 
Skene  (5   H.  &  K.  838.)     It  was  natural  that  the 
defendant  should  think  it  reasonable  that  the  persons 
present  shonld  know  who  had  been  reported  to  have 
broken  the  fishery  laws.     {^Christian  J, — It  might  be 
stronglj  argued  that  imparting  to  each  other  their 
mfonnation  regarding  persons  came  within  the  scope 
of  the  purposes  for  which  the  meeting  was  called.] 
It  is  enough   to  show  anything  which  rebuts    the 
prima  facie  inference  of  malice.       [^Christian  J, — 
The  iKMltion  of  the  party  accused  might  be  a  fact  to 
be  taken  into  consideration  in  consulting  as  to  ^  hat 
meosores  should  be  taken.]     And  the  plaintiff  was  a 
magistrate  whose  duty  was  to  protect  the  fishery. 
[Manahan  C.  J. — ^Tbe  words  '*  what  the  inference  is 
I  shall  leave  to  the  public,"  might  merely  mean  the 
poblic  who  were  present]     Buckley  y.  Kieman  (7  Ir. 
G.  U  IL   75)  decided  that  the  Court  upon  demurrer 
wBl  gire  to  tlie  pleading  demurred  to  the  meaning 
that  vriU  auj^port  it.    In  England  »  question  like  this 


cannot  come  upon  demurrer,  it  must  come  before  the 
Court  after  trial  upon  a  motion  relating  to  the  judge^s 
charge  or  some  such  thing,  and  it  would  be  goiug 
far  in  a  judge  at  Nisi  Prius  to  exclude  the  parties 
from  submitting  this  whole  question  to  the  jury. 
\Monahan  C  J. — But  the  judge  at  Nisi  Frius, 
taking  into  regard  the  nature  of  the  meeting  and  the 
dut'es  of  the  defendant  would  decide  whether  these 
constituted  a  privileged  occasion.]  But  the  judge 
could  not  anticipate,  nor  can  the  Court  here,  the 
duty  of  the  jury  in  saying  whether  the  defendant  had 
grounds  for  his  belief.  The  words  were  relevant  to 
the  occasion  which  Was  the  convening  of  a  meeting 
under  the  111  th  section.  Every  thing  connected  with 
the  fisheries  in  Ireland  is  subject  to  the  Commissioners. 
[Monahan  C.  J, — It  may  be  very  material  in  decid- 
ing the  question  of  privilege,  to  consider  if  a  stranger 
could  have  attended  this  meeting.]  [Christian^  J. 
Or  would  the  presence  of  a  person  who  had  not  a 
right  to  be  there  alter  the  character  of  the  meeting, 
or  change  the  occasion?]  Considering  thftt  it  had 
been  stated  that  the  plaintiff  had  discouraged  pro- 
secutions against  those  who  violated  the  statutes,  it 
was  not  improper  for  the  defendant  to  state  what  he 
did  to  the  persons  interested.  The  fishermen  who  were 
present  were  interested.  [Monahan  C.  J. — If  a  man 
charge  another  before  a  magistrate  with  a  crime,  he 
must  have  reasonable  and  probable  grounds  for  doing 
so  and  it  will  not  be  sufficient  for  him  to  state  that 
he  has,  but  he  must  satisfy  the  judge  at  the  trial  that 
he  had.]  \ Christian  J. — If  you  unnecessarily  set 
out  the  grounds  of  your  belief  which  are  more  properly 
for  the  jury,  does  the  appearance  of  that  matter  upon 
the  record  withdraw  the  consideration  of  it  from  the 
jury?]  [^Menahan  C  J. — That,  I  conceive,  depends 
more  upon  the  form  of  the  plea,  than  upon  abstract 
reasoning.  It  is  conceivable  that  at  the  trial  a  party 
might  give  many  things  in  evidence  which  a  judge 
could  not  withdraw  from  the  jury.]  \ Christian  J, 
Surely  the  judge  at  the  trial  might  say  that  there 
was  no  case  to  go  to  the  jury,  and  if  we,  upon  the 
argument  of  thb  dcmuiTer  where  the  defendant  has 
set  out  most  particularly  in  his  plea  the  grounds  of 
his  belief,  shonld  hold  that  they  made  no  grounds  for 
believing,  what  would  be  the  result?  yet  he  would  be 
a  very  courageous  judge  who  would  withdraw  from 
the  jury  all  that  is  stated  in  this  plea.]  As  to  the 
second  plea  Read  v.  Coher  (13  C.  B.  850)  decided 
that  where  a  statute  gives  protection,  it  is  not  neces* 
sary  that  the  party  shonld  be  aware  of  the  existence 
of  the  statute.  Booth  v.  Clive  (10  C.  B.  827); 
Kirhy  v.  Simpson  (10  Exchequer  liep.  358);  Hazel- 
dine  v.  Grove  (3  Q.  B.  997);  ffom  v.  Thomborough 
(3  Exchequer  Rep.  846);  Gorton  v.  Great  Western 

B.  Co.  (El.  Bl.  &  EL  837);  Acland  v.  BuOer 
(1  Exchequer  R. 637) ;  Hermann  v.  Seneschal (IIW. 
R.  184).  ^ 

Serjeant  Stdlivan  in  reply. — Until  the  judge  de- 
cided the  ocasion  privileged,  it  remained  unprivileged. 
Nor  nntil  then  could  any  cose  go  to  the  jury.  What 
the  judge  decided  at  Nisi  Prius,  the  Court  have  now 
to  decide  upon  demurrer.  The  leaining  op  this  sub- 
ject is  almost  exhausted  in  Coxhead  v.  Richards  (2 

C.  B.  569),  in  which  case,  though  the  Court  differed 
in  opinion,  they  all  agreed  that  the  question  of  privi* 
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kged  occasion  lay  at  the  bottom  of  the  whole.    The 
use  of  deciding  that  the  oocaaion  is  privileged  is  to  re- 
but theprtmJ/oete  mference  of  law,  that  there  was 
malice,  and  shift  upon  the  pUuntlff  the  onus  of  show- 
ing malice  in  hcU     The  irst  of  these  defences  does 
not  disclose  a  priTiteged  occasion.     It  is  almost  ad- 
mitted that  unless  the  meeting  was  such  as  the  Act 
of  Parliament  authorized,  the  occasion  was  not  privi* 
leged.    The  plea  states  the  meeting  to  have  been 
convened  for  the  purpose  of  inquiring  bto  all  matters 
relating  to  the  fisheries,  and  the  words  '*  all  mat- 
ters'*  are  put  in  with  the  express  purpose  of  covering 
the  words  used  by  the  defendant    The  5  &  6  Vict., 
c  106  gives  no  jurisdiction  to  convene  a  meeting  to 
inquire  into    ''all    matters."       The    33rd  section 
authorizes  meetings  to  be  held  to  alter  the  close  sea- 
son.    The  111th  section,  which  is  relied  on  by  the 
defendant,  is  peculiar,  and  authorizes  meetings  of  pro- 
prietors only,  and  not  of  persons  interested.      Meet- 
ings under  this  section  relate  to  the  ownership  and  not 
to  the  fisheries  being  open  or  dose.     I  test  thdr 
power  to  enter  into  all  matters  by  this  question — 
Could  the  Commissioners,  under  the  111th  section, 
alter  the  close  season?    [Christicmj  J, — Are  not  all 
fisheries  proprietary?]     The  only  power  given  to  the 
commissioners  in  relation  to  the  law  being  violated  is 
by  the  89th  section,  which  empowers  their  officers  ta 
apprehend  offenders.     [CAruttan,  J. — ^The  words  in 
the  plea  are,  *'  as  such  commissioner."    I  see  no  ob- 
jection to  their  combining  in  one  meeting  the  purposes 
of  both  the  33rd  and  1 1 1th  sections.]    The  defend- 
ant's duty  was  to  hear  evidence  at  the  meeting. 
OUpin  V.  Fowler  (9  Ex.  R.  615)  is  a  istronger  case 
than  the  present    The  defendant  uttered  these  words 
without  hearing  evidence.        [CAm^uzn,    •/. — The 
meeting  had  a  right  to  discuss  what  course  was  advi- 
sable.] This  was  not  aprivate  meeting.   [ChrisiiantJ, 
—It    was     a     generaf  meeting    of    proprietors]. 
Monahany  C.  J, — If  once  we  are  obliged  to  admit 
that  such  words  as  these,  "  I  believe  A.  B.  and  C.  D. 
have  been  violating  the  law"  were  justifiable,  then, 
though  in  this  mstance  the  defendant  went  very  far 
in  the  words  he  used,  we  should  hold  the  occasion 
privileged.    Is  he  not  to  speak  at  all?]    He  had  no 
right  to  name  any  one.    [Ballj  J. — Is  he  to  sit  and 
say  nothing?    He  is  chairman  and  sole  chairman, 
but  we  know  that  a  sole  chairman  takes  a  part  in  the 
discussions,  and  does  not  resemble  the  Speaker  of  the 
House  of  Commons.]    The  true  rule  is  stated  in  jToo- 
good  V.  Spyring  in  felicitous  language.     [Mondhan^ 
C.  J. — In  language  so  good  that  it  has  been  used  by 
every  judge  since  when  dealing  with  the  question.] 
I  admit  that  excess  in  the  language  will  not  take 
away  the  privilege  according  to  Cooke  v.  Wildesy  and 
I  admit  that  if  the  words  used  had  been,  **  from 
statements  I  have  heard  it  is  likely  that  A.  B.  is  im- 
pUcated,"  they  wonld  be  privileged,  but  here  the  de- 
fendant prejudges  the  pluntiff  in  the  van  of  his  inqui- 
ries. No  portion  of  the  words  was  "  fairly  warranted," 
to  quote  the  Unguage  in  Toogood  v.  Spyring.    A 
commissioner  sent  down  by  the  Crown  to  inquire 
into  the  conduct  of  a  Lord  Mayor  and  Town  Council, 
would  not  be  justified  in  commencing  l^is  inquiries  by 
stating  that  the  Lord  Mayor  and  Council  were  guilty 
of  all  tlml  hud  b^a  allege^  ngiaost  theiQ,    This  oc- 


casion, irrespective  of  the  language  used,  was  privi- 
leged, but  it  is  not  priviliged  when  the  woids  them- 
selves are  taken  into  account  There  is  uo  authority 
that  I  know  of,  laying  down  that  in  a  plea  of  privileged 
communication  the  grounds  of  the  information  oaght 
to  be  set  out,  but  it  was  done  in  every  case  that  I  ever 
saw.  [Christian^  /.—This  case  differs  from  Murphf 
V.  KeUett  in  this,  that  the  plea  in  that  case  did  not 
profess  to  set  out  the  grounds.]  \Monahwi^  C.  /.— 
Was  there  ever  such  a  question  left  to  a  jorj  as, 
whether  the  grounds  of  informatbn  were  snfficieDt?  h 
not  the  question  this: — If  the  defendant  honestly  and 
ootid  fide  believed,  &c?]  Upon  the  second  pies 
Cook  V.  Leonard  is  a  strong  authority.  The  thiogs 
authorized  by  the  Act  are  to  seize  nets  and  stakes  and 
to  assuss  boundaries.  It  must  come  to  this  that  the 
defendant  is  to  get  nodce  of  action  for  eveiythuig  done 
privileged  or  not  privileged.  Does  a  man  open  his 
mouth  under  an  Act  of  Pariiament?  Does  this  de- 
fendant, because  a  commissioner,  speak  under  the  Act 
of  Parliament  every  time  he  speaks? 

MoKAHAN,  C.  J We  think  that  this  was  a  meet- 

ing  convened  under  the  5  4k  6  Vic.  c  106,  and  that 
the  defendant  was  justified  in  inqniring  into  the  state 
of  the  fisheries;  that  all  attending  the.  meeting  had 
a  right  to  oommunicate  to  each  other  such  infonni- 
tion  as  they  had  received,  and  that  the  oocaaon  was 
privileged.  We  must  assume,  upon  the  first  of  these 
pleas  that  the  defendant  bona  fide  believed  in  the 
truth  of  the  statement  made  by  him.  The  reason- 
ableness of  that  belief  will  go  to  show  lona  fd»  in 
fact  1  do  not  wbh  to  bind  myself  by  sajdng  that  the 
evidence  will  be  sufficient  We  do  not  think  that  the 
defendant  was  entitled  to  notice  of  acUon. 

Judgment  for  the  defendant  upon  the  plea  ofprhi- 
lege.  Judgment  for  thepUnntiff  i^»  the  pfoa 
of  want  of  notice  of  action* 


Court  of  fSxt^tuntv^ 

EEBaAN  Vn  MOWLDS. 
ItaportMl  bj  OBw  J.  Bailee.  &q.  BucMcrjit-U«. 

Landlord  and  Tenant— Renewable  Leaeehotd  Ccn- 
version  Act— Partial  dedaration  of  use^-^BesuU^ 
use. 

On  the  26th  December.  1825,  a  lease  for  lioes  rwt»- 
able  for  ever  wets  made  of  certain  lands  in  the  Ctowfljf 
Dublin,  by  W.  S.  to  G,  F.  if.,  in  oonsider<aio»of 
G.  F.  M.  paying  the  rent  thereof  and  performfi§ 
the  several  covenants  therein  contained.  On  ^ 
2lst  July.  1831,  said  G.  F.M.  assigned  to  a^ 
tee,  in  consideration  of  ten  MlUngs,  said  fa«» 
premises,  upon  trust,  to  permit  his  wife  ^P'j^ 
decOh  to  receive  the  rents  and  profits  after  pay^ 
of  head  rent,  reserving  no  life  interest  for  himselfc 
On  ^  \3th  Dec  1853,  0.  F.  M.  (junior)^ 
H.  C.  K.  were  appointed  new  trustees  of  the  stm- 
mentof2lstJuly.  lB3\.fbPtheb6n^oftheimje 
of  0.  F.  M.  On  the  30*  Sqdember.  186M 
deed,  purporting  to  be  afee-fam  grant,  was  naat 
by  A.  S.,  the  devisee  of  W.S.,tothesmdtrueteet, 
a  F.  U.  Omar)  m4  B.C.K.,Ui^  hm  ^ 
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Whignsfir  tver^  tfj9on  the  trude  of  the  settlement  of 
2lst  Jtd^t  1831,  he,  md  O.F.  M,  (nnior) paying 
the  annual  rent  thereof  to  said  A.S.^  who,  in  1859, 
assigned  his  interest  to  H.  K^  whose  widow  and 
devisee  pUmUffwae.  On  the  trial  oj  an  ^'ectment 
for  non-payment  of  the  fee-ftsrm  rent,  the  plaintiff 
was  nonsiM^  on  the  ground,  amongst  others,  that 
the  deed  of  30ih  September,  1856,  was  not  a  fee- 
farm  grant  under  the  Renewable  Leasehold  Conr 
version  dot,  Held,  that  the  relation  of  landlord 
and  tenant  did  not  exist  as  between  the  plaintiff  and 
the  trustees  of  the  settiement,  or  any  other  person, 
within  the  meaning  of  the  7th  section  of  the  Renew- 
able Leasehold  Conversion  Act,  inasmmch  as  the 
kgal  estate  was  in  the  trustees,  the  rent  being  pay- 
Me  by  O.  F.  M.  (senior.) 
Held  also  (FitBgooridd,  B.,  dlssentiente)  that  where  a 
kase  for  Uvea  is  conveyed  with  a  partial  declctration 
ofuaes,  there  is  no  resulting  use  to  the  grantor. 

EjEcmssT  for  non-payment  of  rent  bronght  by  Snsan 
Keegao,  of  Bahana,  in  the  Connty  of  Wicklow,  plain- 
tiff; against  George  F.  Mowlds  (senior)  of  Larkfield, 
in  the  County  of  Dablin,  Henry  0.  Kelly«  and  George 
F.  Mowlds,  jonior,  defendants,  for  the  lands  known  as 
Moire's  Nevil's  Field,  Long  Meadow,  and  Cow  Pas- 
tare,  as  then  or  formerly  in  the  possession  of  George 
Frederick  Mowlds  (senior)  containing  32  acres  1  rood 
and  6  perches,  Irish  Plantation  Measure.  The  plaintiff 
was  widow,  devisee,  and  exeentrix  of  Henry  Keegan, 
who  purchased  the  interest  in  the  lease  of  the  lands 
in  qaestion  from  Anthony  Sntton,  the  executor  of 
WlUiam  Shea,  deceased,  who,  in  the  year  1825,  by 
rirtne  of  a  lease  for  lives  renewable  forever,  leased  the 
lands  in  plaint  mentioned  to  George  Frederick  Mowlds, 
senior,  one  of  the  defendants.    The  plaintiff,  in  his 
summons  and  plaint,  alleged  that  the  lands  were  held 
under  a  fee-farm  grant,  at  the  yearly  rent  of  £96,  and 
that  two  years'  rent  np  to  t^e  29th  September,  1862, 
was  doe  to  the  plaintiff*    The  defendants  denied  that 
they,  or  any  of  them,  held  the  lands,  or  any  of  them, 
as  tenants  to  pluntiff;  as  in  plaint  alleged.    The  case 
was  tried  in  the  sittings  after  Michaelmas  Term,  i  862, 
before  the  Lord  Chief  Baron  and  a  common  jury. 
The  issae  was,  whether  tbe'defendants,  or  any  of  them, 
or  any  other  person  or  persons,  held  said  lands  as 
tenaata  to  the  plaintiff,  as  alleged.    The  plainti£^  at 
the  trial,  retied  on  the  said  lease  of  lives  rene  sizable 
for  erer  of  25th  December,  1825,  which  was  made 
between  William  Shea,  of  Moontpelier,  in  the  city  of 
Dablin,  of  the  one  part,  and  Greorge  Frederick  Mowlds, 
senior,  of  North  Cumberland-street,  in  the  city  of 
Dublin,  of  the  other,  whereby  it  was  witnessed  that 
WQliam  Shea,  for  the  consideration  of  the  rents,  ^, 
granted,  bargained,  &c,  nnto  George  Frederick  Mowlds 
(senior)  all  that  the  town  and  lands  of  Kilgoblin, 
knowA  by  the  name  of  Moore's  Nevirs  Field,  Long 
Meadow,  and  Cow  Pasture,  Ac,  containing  33  acres 
I  rood  sud  6  perches,  be  the  same  more  or  lees,  situ- 
ate in  the  parish  of  Kilgoblin  and  Conn^  of  Dublin, 
HABBMSOK  to  said  George  F.  Mowlds,  his  heirs  and 
asaigna,  for  three  lives  therein  named,  and  for  the 
Jirea  of  Boch  as  shonkL  be  for  ever  thereafter  added — 
by  Tirtne  of  the  covenants  for  perpetoal  renewal  in 
said  deed  eontainedi  he^  the  said  George  Mowlda, 


(senior)  pajdng  the  yearly  rent  daring  the  term, 
and  the  renewal  thereof,  to  William  Shea,  his  heirs 
and  assigns,  that  is  to  say,  three  guineas  per  acre, 
amounting  on  the  whole  to  the  sum  of  £10*4  17s. 
Id.,  British  currency,  from  25th  of  December,  1825, 
np  to  the  25th  December,  1830,  and  thence  during 
the  residue  of  said  term,  at  the  rent  of  four  gnineaa 
per    acre,   amounting  to  J6130    12s.   3d.  steriing, 
British  currency,  payable  quarterly.    The  deed  con- 
tained a  power  of  distress  and  a  condition  of  re- 
entry, and  also  a  covenant  with  William  Shea,  his 
heirs  and  assigns,  on  the  part  of  George  F.  Mowlds, 
(senior,)  his  heirs,  executors,  adminbtrators,  and  as- 
signs, to  pay  the  rent  to  sud  William  Shea,  his  heirs 
and  assigns,  and  also  a  covenant  for  perpetual  re- 
newal, and  tOfkeep  in  repair. — By  post-nuptial  settle- 
ment of  21st  July,  1831,  between  George  Frederick 
Mowlds  (senior)  of  the  one  part,  and  Daniel  M*Don- 
nel,  trustee  for  Margaret  Mowlds,  otherwise  Puxton, 
of  the  other  part,  after  reciting  the  said  lease  of  25th 
December,  1825,  and  that  sud  lease  was  token  by 
Geoige  Frederick  Mowlds  (senior)  in  order  to  make 
.  a  provision  for  his  said  wife  after  his  death,  if  she 
should  survive  him,  and  that,  for  the  purpose  of  secur- 
ing said  provision  for  her  sole  and  separate  nse  after  . 
his  death,  and  in  consideration  of  love  and  affection 
for  her,  said  George  Frederick  Mowlds  agreed  to  assign 
said  lease,  and  the  premises  therein  demised,  to  said 
trustees  upon  the  trusts,  and  subject  to  the  power  and 
provision  thereinafter  declared,  witnessed,  in  consi- 
deration of  ten  shillings  in  hand  paid,   the   said 
George  Frederick  Mowlds  (senior)  did  grant,  bargun, 
&c,  release  and  confirm  unlo  the  said  trustee,  Daniel 
McDonnell  (in  his  possession,  &c),  and  to  his  heirs 
and  assigns,  the  premises,  to  hold  to  the  said  Daniel 
McDonnell,  as  trustee  upon  trust,  that  he,  the  said 
Daniel  M'Donnell,  his  executors,  administrators,  and 
assigns,  should  permit  and  suffsr  the  said  Margaret 
Mowlds  to  have  the  use,  occupation,  and  enjoyment 
of  the  premises  for  her  own  sole  and  separata  use  and 
benefit  after  the  decease  of  said  George  Frederick 
Mowlds  (senior)  she  paying  and  performing  the  rents 
and  covenants  in  and  by  said  lease  reserved  and  con- 
tained, or  should  (in  case  she  should  so  think  fit)  order, 
or  direct,  let  and  demise  the  premises  for  her  natural 
life  at  such  rent  as  she  should  think  proper,  and  re- 
ceive the  rents  and  profits,  and  apply  the  same  (after 
payment  of  head-rent,  i&c,)  as  she  should  appoint, 
and,  in  de&nlt  of  appointment,  to  pay  the  said  rents 
and  profits  into  her  own  proper  hands  for  her  own 
use  while  remaining  sole,  and  after  the  deoease  of 
said  Margaret  Mowlds,  the  said  premises  and  their 
appurtenances  should  remam  and  be  upon  such  uses, 
&a,  as  the  said  George  Frederick  Mowlds,  senior,  by 
deed  or  will  should  appoint,  and  in  default  of;  and 
until  such  appointment  in  trust  for  the  children  of  tiie 
said  George  Frederick  Mowlds  (senior^  and  Margaret 
his  wife,  in  equal  shares,  their  heirs  and  assigns. 
This  deed  reserved  no  use  for  the  life  of  Oeorge  Fre^ 
derick  Mowlds  {senior). 

By  crder  of  the  Conrt  of  Chancery,  bearing  date  1 3th 
December,  1853,  George  Frederick  Mowlds,  jaaiort 
and  Henry  C.  Kelly,  two  of  the  defonduits,  were  ap- 
pointed trustees  of  sidd  settlement  of  2 1st  Joly»  ld3I, 
in  place  of  Bandall  M'Donnelli  the  heir-at-law  «f 
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Daniel  McDonnell,  deceased.     The  fee-farm  grant 
bears  date  the  30th  of  September,   1856,  and  was 
made  between  Anthony  Sutton  aforesaid,  the  devisee, 
ezecQtor,  and  tmstee,  named  in  the  last  will  and  tes- 
tament of  said  William  Shea,  of  the  first  part, — the 
cestui  que  trnsts  under  the  will  of  8:id  William  Shea 
of  the  second  part,— George  Frederick  Mowlds,  senior, 
of  the  third  part,  and  George  Frederick  Mowlds,  ju- 
nior, and  Henry  C.  Kelly,  trastees  as  aforesaid  on  the 
part  and  behalf  of  Margaret  Mowlds,  wife  of  said 
George  F.  Mowlds  (senior)  of  the  fouitb  part,  whereby 
the  said  Anthony  Sutton  granted,  demised,  and  con 
firmed  the  lands  in  question  to  the  parties  of  the 
fourth  part,  and  their  heirs  and  assigns,  for  ever,  for 
and  upon  the  trnsts,  intents,  and  purposes,  in  said 
deed  of  settlement  of  the  21st  July,  1831,  mentioned, 
expressed,  and  contained,  he,  the  said  George  Frede- 
rick Mowlds,  senior,   (to  wham  the  grant  was  not 
made)  his  heirs  and  assigns,  yielding   and   paying 
therefor  and  thereout  for  ever  unto  the  said  Anthony 
Sntton,  his  heirs  and  assigns,  the  yearly  sum  of  £102, 
present  currency  (being  a  sum  different  from  that  re- 
served by  lease  of  1825),  fee- farm  rent,  under  the 
Renewable  Leasehold  Conversion   Act,  on  the  quar- 
terly days  therein  mentioned,  with  power  of  distress 
and  re-entry  to  the  grantor  aqd  his  heirs,  and  a  cove- 
nant by  said  George  F.  Mowlds  (seoior)  for  himself 
and  his  heirs,  for  payment  of  said  reserved  rent,  and 
that  he  and  the  parties  of  the  fourth  part,  their  and 
each  of  their  heirs,  execntors,  administrators,  and  as- 
signs, wonld  keep  in  repiur;  and  said  deed  contuned 
a  further  covenant  by  the  grantee,  for  himself,  his  heirs, 
executors,  and  administrators,  with  the  parties  of  the 
fourth  part,  their  heirs  and  assigns,  that  the  said 
George  Frederick  Mowlds  (senior)  his  heirs,  executors, 
administrators,  and  assigns,  paying  the  said  reserved 
rent,  and  performingthe  reservation  and  covenants,  shall 
and  may  peaceably  and  quietly  have,  hold,  possess,  and 
enjoy  thesaid  demised  premises,  with  the  appurtenances, 
for  ever  thereafter.^' — By  indentuie  of  grant,  dated  the 
8th  of  March,  1859,  the  premises  comprised  in  said 
last-mentioned  indenture  were  assigned  by  Anthony 
Sutton  to  Henry  Keegan. — By  consent,  and  by  an 
award  madetheieupon,  it  was  agreed  that  the  rent  re- 
served in  said  fee-farm  grant  should  be  reduced  to 
d696  per  annum,  which  consent  was  followed  by  deed 
of  10th  March,  1862,  between  plaintiff,  of  the  first 
part,  George  F.  Mowlds,  senior,  of  the  second  part, 
and  the  trustees,  George  F.    Mowlds,  junior,  and 
Henry  0.  Kelly,  of  the  third  part,  whereby  after  reciting 
said  consent  and  award,  the  said  George  F.  Mowlds,  sen. 
for  himself  and  his  heirs,  did  covenant  with  the  plain- 
tiff, his  heirs  and  assigns,  to  pay  said  reduced  rent  of 
£96  yearly,  instead  of  said  reserved  rent  of  £102, 
and  the  plaintifl^  for  herself  and  her  heirs,  did  cove- 
nant with  the  said  George  Frederick  Mowlds  (se- 
nior) George  Frederick  Mowlds  (junior)  and  Heniy 
C.   Kelly,   their  heirs  and  assigns,   that  she,   her 
heirs  and  assigns,  would  for  ever  thereafter  accept 
the  said  annual  rent  of  £96,  in  lieu  of  said  annual 
rent  of  £102.     On  the  trial  before  the  Lord  Chief 
Baron,  it  was  proved  that  George  Frederick  Mowlds 
(senior)  was  in  possession  of  the  demised  premises, 
and  paid  the  rent  down  to  the  29th  of  September, 
1860,  and  that  two  years'  rent  were  in  arrear  at  the 
commencement  of  the  action. 


,At  the  close  of  the  plaintiff's  case,  counsel  for  the 
dw*fendant  called  for  a  non-suit  on  the  ground,  amongst 
othera,  that  said  grant  of  the  30th  September,  1856, 
was  not  a  fee-farm  grant  under  the  Renewable  Lease- 
hold Conversion  Ace.  That  the  conveyance  of  the 
8th  of  March,  1859,  transferred  no  right  or  interest 
to  Henry  Keegan,  under  whom  plaintiff  claimed,  and 
that  the  rent  reserved  by  the  so-called  fee-farm  grant 
of  dOth  Sept.  1 856,  had  been  extinguished  by  the  deed 
of  1 0th  March,  1862,  whereby  it  was  agreed  that  Sa- 
san  Keegan,  the  plaintiff,  was  to  accept  the  annual  rent 
of  £96,  in  lien  and  in  stead  of  £102  reserved  hj 
the  fee  farm  grant  of  1856.  The  learned  Lord 
Chief  Baron  directed  a  non  suit  (the  plaintiff  consent* 
ing)  to  be  entered,  but  reserved  leave  to  the  plaintiff 
to  move  to  set  same  aside,  and  enter  a  verdict  for  the 
plaintiff,  if  the  Court  should  be  of  opinion  that  the  plun- 
tiff  was  so  entitled,  and  directed  the  jury  to  assess  the 
amount  of  rent  due  at  the  commencement  of  the 
action  with  reference  to  that  contingency.  The 
jury  found  that  there  was  due  at  the  commencement 
of  the  action  of  rent  so  reduced  the  sum  of  £192. 
On  the  13th  January,  1863,  a  conditional  order  was 
obtained  to  set  aside  the  non-suit,  and  instead  thereof, 
that  a  verdict  be  entered  for  the  plaintiff. 

Mac  Mahon  now  shewed  cause  on  behalf  of  one  of 
the  defendants,  George  Frederick  Mowlds  (junior) 
one  of  the  trustees  for  Mrs.  Margaret  Mowlds,  the 
wife  of  George  F.  Mowlds  (senior)  agiunst  making  the 
conditional   order^  absolute.      First  point  —  G^rge 
Frederick  Mowlds  (senior)   had  no   legal  estate  in 
the  lands  under  the  deed  of  1856,  b^ng  the  alleged 
fee  farm  grant,  and  the  rent  being  by  said  deed 
payable  by  him,  the  relation  of  landlord  and  tenant 
did  not  exist,  as  between  the  plaintiff  and  the  tms- 
tees  to  the  settlement,  or  any  other  person,  within  the 
meaning  of  the  Renewable  Leasehold  Convernon  Act, 
and  therefore  no  ejectment  for  non-payment  of  rent 
lay,  because  under  the  settlemrat  of  1831  the  legal 
estate  in  the  lease  of  lives  renewable  for  ever  was 
vested  in  Daniel  M'Donnell  the  trastee  of  that  settle- 
ment.    No  use  resulted  under  that  instrument  to 
George  Frederick  Mowlds  the  elder,  first,  because  the 
consideration  of  10s.  was  sufficient  to  pass  the  legal 
estate  to  the  trustee. — Porter* s  Case  (1  Coke  24  a.); 
2  Rolls  Abiidg.  787.     In  Lloyd  v.  SpUld  (Bana- 
distan,  387,  Chan.)  it  is  said  that  the  consideration 
of  lOs.,  if  there  was  no  more  than  that  alone,  is  snf- 
6cient  to  raise  a  use  for  the  benefit  of  the  grantees, 
and  by  the  Statute  of  Uses  the  grantees  in  consequence 
must  be  entitled  to  the  legal  estate.      Secondly,  be- 
cause there  is  no  resulting  use  in  the  lease  for  life  as 
survives  to  the  lord;  and  the  light  and  liability  to 
forfeiture  are  sufficient  considerations  for  the  use,  so 
that  although  there  may  be  only  a  partial  dedaration 
of  a  use  in  a  lease  for  life,  the  residue  of  the  use  as 
declared  passes  to    the  assignee — (kude  r.  Dodd 
(Gro.  Jac  200);  1st  Crnises,  Digest,  406.     Thirdly, 
the  fee  farm  grant  is  not  conformable  to  the  Renew- 
able Leasehold  Conversion  Act,  as  it  does  not  com- 
ply with  the  requirements  of  the  statute,  because 
the  rent  thereby  reserved  and  made  payable  is  one- 
third  less  than  it   should  have   been,  had  it  fol- 
lowed the  requirements  of  the  said  statnte.     The 
cases  decided  on  the  necessiary  requirements.    Leases 
made  by  tenants  in  tail  under  the  Statute  of  Hen7 
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VIII.  shew  that  the  execution  of  a  statatable  power 
to  reader  the  leases  valid,  they  must  strictly  conform 
to  all  the  reqairementa  of  the  statutes  creating  the 
power. — Ist  Piatt.  70*  and  the  cases  there  stated — 
vide  Svgden  on  Powers,  902.  Bnt  Shea  v.  M'Don- 
neil  (an  unreported  case)  decided  that  the  trustees 
took  the  legal  estate  in  this  very  case.  In  this  case 
the  rent  is  payable  by  Mowlds  (senior)  who  is  not  the 
tenant  to  the  lands,  the  trnstees  being  the  tenants 
thereto  under  the  fee- farm  grant — Bonham  v.  Doyle 
(Batty,  17l)>  and  Servanie  v.  Hartley  and  others 
(Batty,  179),  are  in  point,  and  establish  the  principle 
that  where  rent  is  not  payable  by  the  party  to  whom  the 
lease  is  made,  no  ejectment  for  non-payment  of  rent 
lies.  M^Areavy  t.  ffannam  (13  I.  C.  L.  70)  also 
shows  that  the  relationship  of  landlord  and  tenant 
most  exist  between  the  parties,  and  the  rent  must  be 
payable  by  the  tenant  of  the  land  to  the  owner  of  the 
reversion — Gilbert  on  Rents,  79.  B,  v.  Wilson  (5 
M.  St  Ry.  140][  shows  that  to  create  the  relationship  of 
landlord  and  tenant  in  a  grant  in  fee  there  must  be 
the  assent  of  the  Crown  or  superior  landlord  nnder 
the  Statute  of  Quia  Emptores.  That  portion  of  the 
deed  of  18(i2  diminishing  the  rent,  amounted  to  a 
covenant  not  to  sne  for  the  rent  nnder  the  deed  of 
1856,  aod  therefore  released  the  original  fee>farm 
rent— i^tieft  ▼.  MapUbanck  (5  T.  R.  146). 

BreretOHj  0.0.  with  S.  Ferguson,  Q.C.  and  Os- 
hone  were  for  making  the  conditional  order  absolute 
on  the  following  grounds,  firstly,  that  Anthony  Sut- 
ton bnng  owner  of  the  reversion  did  by  the  indenture 
of  the  30th  September,  1856,.  grant  to  George  Fre- 
derick Mowlds,  sen.  being  owner  of  the  lease  of  25  th 
December,  1856,  an  estate  of  inheritance  in  fee  sim- 
ple in  the  lands  contained  in  said  lease  subject  to  a 
perpetual  fee  farm  rent  within  the  meaning  of  the 
Renewable  Leasehold  Conversion  Act  Secondly, 
that  upon  the  true  construction  of  the  settlement  of 
2  Ist  July,  1831,  the  said  George  Frederick  Mowlds 
took  a  life  estate  in  the  said  lands,  and  that  said  in- 
denture of  30th  September,  1856,  operated  as  a  grant 
ia  fee  fiunn  to  him  as  owner  of  said  lands  within  the 
meaning  of  the  Renewable  Leasehold  Conversion  Act. 
Thirdly,  that  said  indenture  of  30th  Sept.  1856,  is  a 
fee  fiuiB  graui  within  the  provisions  of  the  20th  sec. 
of  the  Renewable  Leasehold  Conversion  Act,  and  not 
within  the  exception  of  the  Act  of  14th  &  15th  Vic 
c  20,  8.  I.  Fourthly,  that  the  relation  created  by  said 
indenture  of  30th  Sept.  1 856,  between  the  parties  thereto 
inrespect  of  the  lands  in  question,  is  since  the  commence- 
ment of  the  Landlord  and  Tenant  Act,  I860,  the  relation 
of  landlord  and  tenant  That  the  relation  of  landlord 
and  tenant  was  created  and  still  continues  in  respect  of 
the  lands  in  question  between  the  plaintiff  and  the 
said  George  F.  Mowlds  (senior)  by  the  deed  of  10th 
March,  1862.  Sixthly,  that  ejectment  for  non-pay- 
ment of  rent  lies  on  the  indenture  of  30th  September, 
1856,  by  virtue  of  the  provbions  of  the  Renewable 
Leasehold  Conversion  Act;  and  also  by  virtue  of  the 
provisions  of  the  Landlord  and  Tenant  Act,  October, 
1 860.  Seventhly,  that  if  the  relation  of  landlord  an  J 
tenant  was  not  created  as  above,  it  continues  to  sub- 
sist noder  the  original  lease  of  1825.  It  b  submitted 
that  the  grant  of  1856  was  a  grant  from  the  owner 
of  the  reversion  to  the  owner  of  the  lease  of  an  estate 


of  inheritance  in  fee  under  the  Conversion  AcL  It 
b  not  disputed  that  Sutton  was  the  owner  of  the  re- 
version, it  b  conceded  that  Greorge  F.  Mowlds  (senior) 
was  at  all  events  equitable  tenant  for  life  under  tho 
settlement  of  1831,  and  therefore  owner  of  the  lease 
within  the  meaning  of  the  Act.  To  conclude  that 
the  grant  was  to  him,  it  is  necessary  to  consider  the 
effect  of  the  grant,  as  if  the  declaration  of  uses  in  the 
settlement  of  1831  had  been  included  theToin  totidem 
verbis.  These  uses  are  to  take  effect  after  the  death 
of  George  F.  Mowlds  (senior).  The  effect  is  that  a 
springing  use  would  arise  on  that  event,  and  if  tho 
grant  stopped  there,  the  whola  use  would  result  to 
Sutton  the  grantor — Doe  v.  Whittingham  (4  Taunt. 
20).  The  subsequent  agreement  by  Sutton  that 
Mowlds  and  hb  heirs  shall  enjoy  for  ever,  amounts  to 
a  declaration  of  tho  intent  of  the  parties,  and  attract 
the  statute  which  executes  the  fee  in  Mowlds  and  hb 
heirs,  (Sannd.  Uses  96)  the  grant  of  the  fee  being  to 
the  owner,  the  7th  section  of  the  Conversion  Act  ap- 
plies. The  Act  does  not  prescribe  the  form  of  the 
grant,  it  may  as  such  a  grant  by  a  conveyaiice  opera- 
ting by  the  Statute  of  Uses  as  by  a  direct  donation, 
nor  docs  the  difference  of  interest  prevent  its  being  a 
good  conversion  grant.  The  landlord  may  forego  part 
of  his  demand,  the  rent  contemplated  by  the  Conver- 
sion Act  is  as  it  existed  at  tho  time  of  the  conversion. 
Under  the  settlement  of  1831  the  estate  pur  autre 
vie  resulted  to  the  settlor  for  his  life,  which  absorbed 
the  whole  estate  at  law — [Pickingsgill  v.  Chrey  (30 
Beav.  352)],  suffering  the  uses  in  the  grant  of  1856 
to  be  executed  according  to  the  resulting  use  as  one 
of  the  uses  of  the  settliMuent  of  1831.  The  grant  of 
1856  vested  the  fee  in  George  F.  Mowlds  (senior) 
directly  out  of  the  seizin  of  the  grantees  without  any 
necessity  of  considering  the  covenant  as  a  declaration 
of  uses,  the  result  beiug  in  effect  the  same.  As  re- 
gards the  difference  of  rent,  that  reserved  by  the  deed 
of  1825  being  different  from  the  rent  reserved  by  the 
so-called  fee-farm  grant,  the  case  ought  to  be  sustained 
nnder  the  d7th  sect,  of  the  Renewable  Leasehold  Con- 
version Act;  and  if  tho  rent  came  under  that  section  it 
would  be  a  fee  farm  rent,  and  within  the  saving  of  the 
14th  &  15th  Vic  c  20,  s.  1.  Ejectment  for  non- 
payment of  rent  will  also  lie  on  the  grunt  of  1856, 
under  the  52nd  &  63rd  sections  of  the  Landlord  and 
Tenant  Act,  1860.  A  tenancy  exbtcd  since  that 
Act  came  into  operation.  An  agreement  in  the  3rd 
section  of  that  Act  does  not  mean  an  agreeing,  but 
terms  agreed  upon;  and  the  Act  imposes  new  legal 
regulations  on  the  relations,  in  fact,  existing  before 
its  coming  into  operation. 

PiooT,  C.  B. — I  deeply  lament  to  say  we  can- 
not find  sufficient  reason  for  setting  aside  the  non* 
suit;  the  grant  of  1856  is  alleged  to  be  a  fee-farm 
grant  nnder  the  Renewable  Leasehold  Conversion  Act 
of  the  lease  of  1825;  that  lease  reserves  a  grant  of 
thi*ee  guineas  an  acre  up  to  tho  25th  of  December,  - 
1830,  and  four  guineas  afterwards.  It  was  put  in 
settlement  by  the  deed  of  1831.  In  that  deed  Daniel 
McDonnell  is  described  as  a  trnstoe  for  Margaret 
Mowlds,  and  the  premises  are  therein  described  as  the 
'<premUes  hereby  assigned;^'  in  the  deed  of  1856, 
the  trustees  represent  the  heir-at-law  of  Daniel  McDon- 
nell; the  grant  b  to  the  trustees,  to  and  upon  the 
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0866  of  the  deed  of  settlement  of  1831,  George 
Frederick  Mowlds  (senior)  jielding  and  pftjiog  the 
rent  of  £102.  In  the  instrnment  described  as  a  ib»- 
farm  grant,  under  the  Renewable  Leasehold  Conver- 
sion Act;  there  were  clauses  of  distress  and  re-entry, 
and  a  covenant  with  the  tmstees  for  qniet  enjoyment 
by  Mowlds  (senior)  and  hb  assignees.  The  plaintiff  con- 
tended that  there  was  a  resulting  use  to  George  F. 
Mowlds,  the  settlor  of  the  deed  of  1831,  and  farther 
that  the  conveyance  of  1856,  being  to  the  same  uses, 
either  directly  vested  the  estate  in  him,  or,  if  not,  that 
the  use  resulting  to  Sutton  was  executed  in  Mowlds 
in  full,  by  force  of  the  covenant  for  quiet  enjoyment; 
on  the  other  hand  the  defendant  referred  to  the  case 
of  Caaile  v.  Dodd,  and  also  to  the  case  of  McDonnell 
V.  Shea  in  this  court;  that  case  I  find  with  reference 
to  my  note  was  elaborately  argued;  it  arose  thus: — 
Shea,  the  lessor  of  the  lease  of  1825,  had  brought 
an  ejectment  for  non-payment  of  rent  in  the  Court  of 
Qoeeu's  Bench,  to  which  Randel  McDonnell,  the  heir 
of  Daniel  M'Donnell,  was  not  made  a  party. .  Judg- 
ment was  allowed  to  go  by  default  in  that  action, 
and  Shea  recovered  podsession,  but  Mr.  Mowlds,  ob- 
serving that  the  non-service  of  Daniel  McDonnell 
would  be  a  fatal  objection  in  this  court,  instituted  a 
cross  action  in  this  court  in  the  name  of  Randall 
M'Donnell,  as  lessor  of  the  plaintiff,  and  I  find  that 
upon  the  trial  of  the  cross  ejectment,  counsel  on  be- 
half of  the  defendant  submitted  that  the  deed  of 
1831  did  not  give  such  an  estate  as  entitled  the 
lessor  of  the  pluntiff  to  maintain  the  action,  and  that 
point  was  reserved;  the  question  as  to  theefiectof 
the  service  was  also  nused,  and  I  find  that  in  the  ar- 
gument Castle  V.  Dodd,  and  the  portion  in  Cruise's 
Digest,  that  there  cannot  be  a  resulting  use  in  the  con* 
veyance  of  an  estate  jwr  autre  ri«,  were  referred  to: 
the  point  as  to  the  estate  of  the  trustee  was  dh^ctly 
before  the  court,  and  it  was  then  determined  that  the 
trustee  took  the  legal  estate.  I  think  it  perfectly  clear 
upon  the  settlement,  that  the  legal  estote  vei>ted  at 
once  in  the  trustee,  for  this  CasUe  v.  Dodd  is  an  autho- 
rity for  the  proposition,  that  a  resultmg  use  would 
not  arise  on  a  conveyance,  pur  autre  vte;  same  law 
in  Rolle,  adopted  in  Comyn's  Digest,  B.  2;  reasons 
are  gi^^en  by  Gilbert  on  Uses,  and  not  objected  to  by 
Lord  St.  Leonards  in  his  edition  of  that  book.  The 
deed  of  1856,  givhig  the  estate  to  the  same  nses  as 
the  deed  of  1831  gave  it  to  the  trustees,  if  there  was 
nothing  else  in  the  deed,  the  covenant  might  have 
the  effect  contended  for  by  the  plaintiff  with  regard  to 
the  deed  of  1862, 1  don't  think  it  can  make  in  pUdn- 
tiff's  favour,  it  can  have  no  effect  in  enlarging  the 
rights  of  Sutton,  or  of  his  assignee,  the  pliunti^  but 
even  if  the  estate  had  vested  in  Mowlds  for  his  life,  the 
serious  question  would  remain  whether  it  would  ope- 
rate as  a  fbe-fiurm  grant,  because  in  such  case  though 
Mowlds  ^senioi)  would  be  sosed  for  his  life,  the  re- 
mainder m  fee  would  be  vested  in  the  trustees,  and 
the  rent  would  be  payable  under  the  reddendum  by 
Mowlds  (senior)  and  his  heh^  but  I  am  of  opinion 
that  the  legal  estate  under  the  deed  of  1 856  was  vested 
in  the  trustees  of  the  settlement  of  1881,  and  upon 
that  ground  I  think  the  nonsuit  w$b  right,  and  that 
the  cause  should  be  allowed  with  costs. 
FtrzcTBRAlt),  B.~SiBce  M'DomM  v.  Shea  has 


determined  that  the  trustee  took  the  legal  estate,  the 
7th  section  of  the  Conversion  Act  vesU  the  estate 
given  by  the  deed  of  1856  in  the  trustees,  who  bow 
represent  the  trustee  of  the  deed  of  1831.  I  do  notes- 
sent  to  the  doctrine  that  there  cannot  be  a  resultiog 
use  upon  a  couTeyaoce  jncr  autre  vk> 


Court  of  llan&raptrsSrSnsolbntci]^* 

CBcpoitcd  by  Mm  Levy,  B^^  Banffttr^Umr  ] 

Re  Charles  Ltstcb. 

FvMd  examination — Want  of  proper  hooks — Fabric 
caUd  statement  of  accounts^  with  a  view  to  gain 
indulgence  and  fresh  credit — General  misconduct 
with  regard  to  former  partner. 

Where  the  business  of  a  partntrtUp  was  prosperous 
up  to  the  time  of  dissolution^  when  one  partner 
went  out  upon  an  arrangement  that  he  was  to  be 
secured  an  annuity^  no  portion  of  whiek  wok  ever 
paid,  although  the  outgoing  partner  was  obUged  to 
fUe  a  hili  to  raise  the  amount;  and  where  regtslar 
hooks  were  discontinued^  and  accounts  htpt  on  siipa 
of  paper  ^  the  inference  is  that  it  was  done  for  a 
fraudulent  purpose.  J^f  a  trader  si^mitsfabriotMtdd 
accounts  for  the  purpose  of  obtaining  fMearanee 
and  fresh  credit^  and  is  guilty  of  criminal  ads^  tha 
Court  is  not  hound  to  pass  the  examinatum^  al- 
though he  may  fully  account;  hut  where  regular 
hooks  are  not  k^  and  the  entire  accounts  are  not 
satisfactory^  it  is  evidence  that  a  true  disclosure  has 
not  heen  made^  and  the  examinatidn  will  he  ad- 
journed sine  die. 

The  bankrupt  had  been  a  wine  meithant  in  Ffeet- 
street,  and  succeeded  Mr.  Furlong,  with  whom  he  had 
previously  been  in  partnership.  The  case  had  beoi 
two  or  three  times  before  the  Court,  for  the  purpose  cf 
passing  the  final  examination,  which  had  been  opposed 
by  Mr.  Furlong  on  the  ground  of  ficand  and  the  want 
of  proper  books  to  Touch  his  dealing  and  transactioBs. 

Heron,  Q.C7.,  and  Leech^  appeared  for  Mr.  Forlong. 

Purcell  appeared  for  the  Royal  Bank,  who  opposed 
on  the  ground  of  his  having  made  to  them  a  folae  and 
fraudulent  representation  of  the  state  of  his  afikirs,  and 
that  by  using  a  fabricated  statement,  he  induced  them 
to  stay  proceedings  against  him. 

Keman,  Q.C  was  for  the  bankrupt 

The  facts  folly  appear  in  the  judgment  of  Judge 
Lynch.  His  Lordship,  in  giving  judgment,  said:-^ 
This  case  is  now  before  me  upon  the  final  exa- 
mination of  the  bankrupt,  and  two  parties,  principaliy, 
object,  to  wit,  namely,  Mr.  Furlong  and  the  Boyal 
Bank.  As  far  as  Mr.  Furlong  is  concerned,  the  case 
is  one  of  grievous  hardship  and  oppression.  The 
bankrupt  was  formerly  in  his  employment;  he  after* 
wards,  having  saved  some  money,  was  taken  by  hira 
into  partnership  in  the  year  1856.  The  partBership 
lasted  until  1859,  when  it  was  dissolved,  and  artwles 
of  dissolution  duly  prepared,  giving  an  asnai^  of 
£250  a  year,  at  least,  to  Mr.  Fnrk»g,  and  makios 
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other  proviaioBs  for  him  with  respect  to  hb  share  of 
Ihe  cftpiud  in  the  oonoeni;  and  it,  now  appears  plainlj 
that  the  trade  was  a  prosperous  one  ap  to  the  time  of 
the  dissolotion  of  the  partnership,  and  yet  Mr.  Fur- 
long has  never  since  been  paid  his  annaitj,  bat  on  the 
oontrarj,  has  had  to  paj  enormons  costs  in  an  equity 
suit,  and  has  now  a  banlLmpt  estate  to  loolc  to  for  bb 
Talaable  trade,  and  his  saccessful  snit,  to  have  the 
partnership  acooants  settled.     The  resolt  is,  that  min 
has  been  brought  on  all  the  parties,  the  trade  has 
been  pat  an  end  to,  the  property  all  wasted  in  litiga- 
tion, and,  in  my  judgment,  all  mainly  through  the  de- 
fkolt  of  the  bankrupt,  for  the  Court  of  Chancery  has 
altogether  placed  the  bankrupt  in  the  wrong.    It  has 
been  remarked  that  Mr.  Furlong  was  himself  the 
plunttfi^  and  that  if  the  assets  have  beeii  wasted  in 
litigation,  he  is  to  blame;  but  the  bankrupt  had  pos- 
session of  all  the  property — he  had  everything  in  his 
power;  he  was  in,  and  Furlong  was  out,  and  unless 
Mr.  Furlong  had  submitted  to  an  unfounded  claim,  he 
had  no  other  course  bnt  to  institute  proceedings;  but 
ke  did  not  anticipate  that,  although  saccessful  in  es- 
tablishmg  his  claim,  the  answer  to  it  was  to  be  insol- 
ven<7,  and,  judging  by  tho  nature  of  the  defence  made 
by  the  faanbvpt  in  this  suit,  I  do  not  consider  that  he 
uM^tma^fide  In  those  proceedings.     The  judgment 
of  Master  Litton  (than  whom  a  higher  authority  can- 
not exist)  has  remarked  on  the  state  of  the  books,  as 
kept  during  the  partnership.    These  books  were  not 
before  me,  bnt  eveiy  word  of  that  judgment  with  ad- 
ditions thereto^  might  fairly  be  used  in  reference  to 
the  books  of  the  bankrupt  produced  here.    The  evi- 
dence taken  in  this  Court  shews  the  nature  of  the 
book-keeping  disclosed  in  this  case.    Regular  books 
weie  abandoned*— loose  sheets  torn  out  of  books 
adopted  instead — entries  made  said  to  be  taken  from 
others  m  repnUr  books,  but  how  token?     Why,  by 
totally  changing  them.     It  is  said  by  way  of  excuse 
that  the  Chancery  suit  so  occupied  the  time  of  him- 
self and  his  clerk,  that  the  books  could  not  be  rogu- 
huiy  kq>i;  but  this  seems  to  me  an  idle  excuse,  for 
it  seems  more  troublesome  to  keep  the  loose  sheet 
accountB  than  to  go  on  with  entries  in  regular  books. 
Tne  valae  of  mercantile  books  is^  that  if  truly  kept 
they  record  the  transactions  occurring  in  the  trade, 
and  give  a  true  history  of  the  trader^s  operations,  and 
enable  the  creditors  to  test  the  accuracy  of  his  state- 
ments made  to  them.    The  moment  they  bear  this 
character,  when,  as  here,  they  arc  representatives  of 
past  transactions,  made  long  after  this  occurrence, 
when  bankruptcy  may  have  been  in  view,  they  lose 
all  their  value,  and  can  be  only  covei3  for  frauds  con- 
tompUted.     So  exti-aordinary  a  mode  of  book-keeping 
as  was  exhibited  in  this  case,  perhaps  never  was 
shewn  to  the  Court,  and  it  is  hard  to  say  that  there 
is  a  true  disclosure  by  accounts  kept  in  such  a  way. 
But  as  connected  with  this  accounting  and  mode  of 
book-keeping,  I  think  I  may  properly  refer  to  the 
transactions  with  the  Royal  Bank.    It  appears  that 
for  some  reason  not  rationally  explained,  the  bankrupt 
procured  a  statement  of  his  afiairs  to  bo  prepared  for 
him.     It  is  said  he  wanted  to  know  how  he  stood, 
and  accordingly  he  got  this  account  prepared;  but  the 
primary  item,  namely,  his  profits,  he  himself  states, 
he  got  Ihe  aoconotants,  Brown  and  Craig,  to  adopt. 


without  even  testing  its  truth,  and  I  am  somewhat 
surprised  that  the  name  of  Brown  and  Craig  was  pro- 
cured to  such  a  document  as  this,  and  a  formal  account 
like  this,  which  prima  facie  imported  that  it  was 
ehecked  from  the  books  of  the  trader,  could  be  pro- 
cured from  them  under  the  ciix^nmstances  stated. 
Messrs.  Brown  and  Craig  disclaim  all  knowledge  of 
the  use  that  was  afterwards  made  of  that  account,  and 
I  trust  the  disclaimer  now  made  will  prevent  them 
again  from  authenticating  a  similar  document  The 
use  to  which  it  was  applied  was,  to  make  a  full  and 
fraudulent  representotion  to  the  Royal  Bank  of  the 
state  ot  his  affairs,  and  the  Royal  Bank  now  makes 
the  charge  against  him  that  ho  used  that  fabricated 
statement  to  stay  proceedings,  and  to  procure  (in 
which  he  failed)  fresh  credit.  This  case  against  him 
on  the  part  of  the  bank  is  not  denied,  and  I  was  asked 
to  allow  further  accounting  in  order  to  shew  conclu- 
sively the  real  falsehood  of  the  representation  made; 
for  of  course  he  stands  in  this  dilemna^ — if  that  ac- 
count were  true,  he  has  not  yet  accounted  for  his 
assets;  if  false,  he  made  a  deliberate  mis-stotement, 
and  perhaps  some  vague  notion  of  a  decision  sud  to 
be  made  by  the  Court  of  Appeal  (and  it  is  a  test  of 
the  propriety  of  such  a  rule),  makes  them  prefer  to 
take  the  latter  alternative,  in  order  to  have  the  final 
examaination  passed.  In  this  Court,  In  re  Keen  (10 
I.  C.  R.,  1 1 1),  I  decided  that^  although  I  considered 
the  party  had  fully  accounted,  yet  that  it  was  my 
bounden  duty  to  adjourn  the  examination  sine  die^ 
inasmuch  as  the  conduct  of  the  bankrupt  shewed 
fraudulent  dealings  and  criminal  acts,  calculated  to 
<Hsqualify  from  getting  a  certificate  or  going  into  trade 
again,  and  I  purposely  framed  my  order  so  as  to  have 
the  question  tried  upon  appeal,  if  the  parties  thought 
proper  to  do  so.  There  was  some  decision  in  Burke's 
case  not  yet  reported,  and  I  cannot  say  what  it  is. 
Every  case,  no  doubt,  mast  bo  tested  by  its  own  me- 
rits, and  the  peculiar  facts  and  circumstances  con- 
nected with  it,  bnt  I  will  never  believe,  unless  coerced 
by  a  superior  authority,  that  no  matter  what  fraud  or 
crimes  a  trader  may  commit,  if  he  boldly  comes  into 
Court  and  acknowledges  them,  he  is  bound  to  have 
his  examination  passed*  get  his  certificate,  and,  after 
the  lapse  of  a  certoin  time,  get  into  trade  again.  In 
my  opinion  such  cannot  be  the  law  in  this  country ; 
however,  that  question  is  not  necessarily  involved  in 
the  present  case.  As  to  the  right  of  the  Court  to 
adjourn  the  examination  sine  die^  the  power  of  the 
Court  is  perfectly  general,  as  given  by  the  140th  sec- 
tion, and  innst  be  applicable  to  a  case  like  this,  or 
else  this  Court  would  be  put  in  the  position  of  giving 
a  false  character  and  giving  false  testimony,  in  a 
manner  prejudicial  to  the  law  and  offensive  to  justice. 
In  this  case,  however,  I  cannot  certify  that  the  bank- 
rupt has  fully  accounted;  he  has  not  books  to  verify 
his  transactions,  and  it  is  possible  that  there  may  be 
many  transactions  not  now  recorded,  in  books  kept  in 
the  Way  in  which  they  were  kept  I  am  not  satisfied 
with  the  accounting,  because  I  have  no  certain  basis 
to  act  upon  in  toking  the  accounts,  and  I  do  not  see 
a  reasonable  ground  for  adopting  the  stotements  of 
the  large  losses.  ^I  see  a  heavy  and  expensive  equity 
suit  provoked  and  litigiously  carried  on  by  the  bank- 
rupt, to  the  ruin  of  himself  and  his  former  partner.    I 
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see  deliberation  in  framing  a  false  acconnt,  and  pro- 
caring  for  it  the  false  credit  of  the  accoautants'  name 
thereto.  I  see  this  done  frandnlentlj.  I  will  enter 
my  judgment  as  to  this  frand  on  the  minntes,  and, 
considering  all  the  circnmstancos  of  the  case,  I  will 
adjourn  this  examination  sine  die. 


[Before  Ltnch,  J.] 

Re  William  M'Cartht  AND  Ga — June^  1863. 

Final  examination — Improbability  oj  bankrupts  ac- 
count of  loss  of  money  and  deficiency  of  assets — 
Certificate* 

Whei*e  the  account  given  by  a  bankrupt  and  his  friend, 
who  had  the  aJlejed  custody  of  a  large  sum  of  mO' 
ney^  the  property  of  creditors,  is  so  highly  improba- 
ble, and  out  of  the  range  of  the  ordinary  transac 
tions  of  lije,  as  to  make  it  impossible  for  the  Court 
to  believe  that  the  account  is  true,  and  where  such 
account  leads  to  the  general  inference  that  there  is 
deliberate  falsehood,  the  Court,  although  it  will  ad- 
journ the  examination  sine  die  wHl  not  direct  a 
prosecution. 

Where  partners  in  a  concern  take  little  or  no  part  in 
the  business,  and  know  nothing  of  the  accounts, 
although  their  examination  will  bepassedy  their  cer* 
tificates  will  be  suspended* 

The  bankrupts  were  ironmongers,  carrying  on  basiness 
ill  William -street,  Dublin;  bat  two  of  them,  although 
nominally  in  the  partnership,  had  very  little  to  do 
with  the  business.  They  were  all  brothers,  and  Wil- 
liam McCarthy  was  the  only  one  with  regard  to  whose 
examination  any  question  arose,  and  ceitunly  his 
story  was  of  the  most  improbable  character.  The 
facts  of  this  extraordinary  case  appear  in  the  judgment 
of  JudgA  Lynch. 

liis  Lordship  said — ^This  case  is  before,  the  Ooart 
on  the  final  examination  of  the  bankrupts;  but,  of 
course,  Mr.  William  McCarthy  is  the  only  one  of  them 
with  respect  to  whom  any  serioas  difficulty  arises, 
and  with  respect  to  him  it  is  a  very  serious  question, 
indeed,  whether  I  can  feel  myself  justified,  on  the  facts 
before  me,  in  passing  his  final  examination.  Two  ob- 
jections p.iucipally  are  made.  1st.  That  a  serioas 
amount  of  assets  remains  unaccoanted  for,  even  taking 
the  accounts  rendered  by  himself.  And  no  doabt  this 
is  so.  He  has  himself  furnished  a  basis  whereby  the 
assignees  could  arrive  at  the  stock  on  hands  on  the 
day  of  the  fire,  the  7th  of  February,  and  yet  these 
accoants,  as  furnished  by  himself,  show  a  deficit  nnac- 
coanted  tor  to  a  large  amount — over  jg600  or  JSTOO — 
an  amount  so  large  that  no  waste  or  loss  by  the  fire 
could  fairly  account  for  it.  However,  though  this  is 
a  serioas  view  of  the  accounts,  and  calls  for  attention, 
it  raises  some  natural  suspicions,  I  do  not  think  it 
woald  be  a  case  to  call  upon  me  to  go  farther  than  to 
consider  it  on  the  question  of  the  certificate,  or,  at  all 
events,  to  direct  still  further  investigation  to  be  m  ide 
respecting  it.  The  loose  accounts  k|pt,  the  ansatis- 
factory  nature  of  the  possible  checRing,  all  would 
bring  the  case  to  the  level  of  so  many  others  in  this 


Conrt,  where  it  it  impossible  to  trace  the  fur  opera^ 
tions  of  trade  by  means  of  the  book-keeping  of  the 
trader.     The  case  on  this  objection  was  of  the  ordi- 
nary class,  nnfortanately  too  large  a  class  in  this 
Court    Bnt,  secondly,  the  assignees  object  to  the 
account  given  by  the  bankrupt  of  the  liu'ge  sum  of 
i956,  now  a  deficit  admittedly  on  the  accounts;  and 
this  objection  is  the  serious  objection  in  the  case,  and 
one  calling  upon  me  especially  to  exercise  a  careful 
judgment  in  disposing  of  it.     The  assignees  submit  to 
me  that  I  cannot  in  this  Court  i-eceive  the  aoconnt 
given  respecting  this  large  snm  as  satisfactory,  and 
they  call  upon  me  on  this  ground  to  adjourn  the  final 
examination  sine  die,    I  will  shortly  state  the  facts 
respecting  this  loss,  as  they  appear  to  me  to  be  esta- 
blished by  the  evidence.     Mr.  McCarthy,  before  the 
7tb  of  Febmary  last,  was  an  arranging  trader,  and 
had  paid  the  first  instalment  of  the  composition  agreed 
on;  he,  however,  was  nnable  to  raise  sufficient  funds 
to  meet  the  second  instalment,  and  could  only,  as  it 
appears,  make  up  a  sum  to  meet  about  one-half  of  the 
instalment  then  falling  due.     Mr.   McCarthy  at  this 
time  had  an  account  in  the  Royal  Bank,  on  which  he 
drew  drafts  up  to  the  7th  of  February;  bnt  for  some 
reason  not  very  intelligible  he  kept  out  of  the  bank 
large  sums  of  money,  and  eventaally,  as  he  states,  had 
in  his  own  hands  the  very  large  snm  of  £966,  and 
we  shall  see  the  sort  of  care  he  took  of  it,  according 
to  bis  own  statement.     This  sum,  he  says,  was  aocn- 
nralating  for  a  considerable  time,  and  he  gives  a  s^rj 
confused  account  indeed  of  its  custody  for  the  fev 
days  previous  to  the  7th  of  Febraary.    There  is  not 
produced  by  him  any  voucher  or  account  to  show  the 
truth  of  the  statement  made,  that  he  had,  in  fact,  on 
this  day  this  large  sum  of  money.    Although  the 
trade-books  were  all  saved — although  no  book  wis 
harmed  by  the  fire — it  is  an  nnforttmate  circnmstance 
for  Mr.  McCarthy  that  the  two  books  which  coald 
vonch  the  truth  of  the  allegation  of  this  sum  hare 
disappeared;  and  I  cannot  help  adding,  that  McCar- 
thy seems,  on  his  own  showing,  to  have  taken  ve7 
little  trouble  indeed  searching  for  them.    I  say  here, 
that  as  a  fact  there  is  no  vouching  to  show  that  be 
had  this  large  sum  in  his  possession.     It  is  asked  on 
bis  behalf,  why  should  he  charge  himself  with  its  pos- 
session if  he  had  it  not?     To  this  it  may  be  averred, 
that   supposing  a  fraud  was  intended,  and  that  he 
wanted  to  relieve  himself  of  a  charge  brought  upon 
him  by  the  accounts,  it  would  be  the  easiest  case  to 
state  this  large  sum  as  exbting  in  ca^h  in  hands  to  be 
at  once  acconnted  for  by  the  allegation  of  its  loss  hy 
accident.     It  brings  matters  to  a  very  simple  point, 
indeed,  to  be  balanced  by  an  alleged  robbery.    I  »7 
this  in  answer  to  the  astute  reasoning  brought  before 
the  court,  but  at  present  I  only  sUte  the  thing  as  a 
fact,  that  there  is  no  proof  of  the  possession  of  this 
large  snm  by  him  on  the  7th  Febraary.     A  curioos 
matter  appears  in  evidence  respecting  the  custody  of 
thb  money.     Mr.  McCarthy  had  for  some  years  a  safe 
in   his  office — a  proper  custody  for  his  cash— but, 
curiously,  it  appears  that  some  days  before  the  7th 
February  he  sold  this  sale  for  the  sum  of  £6,  and 
just  at  the  time  that  he  was  accumulating  this  large 
sam  he  parted  with  the  means  of  its  safe-kccpmg. 
Again,  another  strange  matter  appeara.     When  be 
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pirted  with  the  safe,  the  only  seemiug  mode  of  safo 
keeping  for  this  moDey  was  a  small  cash  box,  which 
be  used  to  lock  up  in  the  desk  in  his  office,  and  also 
a  money  drawer  in  the  desk.     Bnt  a  few  days  before 
the  7th  Febmary  the  key  of  the  desk  was  lost,  and 
for  some  days  it  appears  the  desk  could  not  be  opened. 
The  scoonnt  of  the  custody  of  this  money  for  the  two 
or  three  days  before  the  7th  Febraary  is  most  ansatis- 
factoiy.     At  one  time  it  was  stated  that  he  kept  the 
moDcy  abont  him,  and  brought  it  oat  to  Bray,  where 
be  lired ;  at  another  time  he  denied  this,  and  contra 
dieted  the  evidence  of  the  other  witaesaes  as  to  the 
time  when  the  desk  was  repaired.    On  this  point 
it   is    inopossible   on   his  evidence  to    state  what 
WIS  exactly  the  custody  of   this   money  for  the 
tvo  or    three  days  before   the   7th   of    Febraary. 
However,  on  the  7th  Febraary,  it  appears  by  his 
statement  that  a  new  key  was  to  have  arrived,  bat  it 
oot  haviug  arrived  at  five  o^clock,  he  left  for  Bray* 
A  ad  I  now  come  to  the  manner  of  his  accounting  for 
it.    A  jonng  man  named  Fitzgerald,  a  clerk  in  the 
Head  Police-office,  was  an  intimate  friend  of  his.    He 
was  not  in  his  employment,  but  he  u^icd  to  attend  in 
the  eveoinge  at  his  shop  to  make  up  his  accounts,  and 
act  as  book-keeper.    Ue  holds  a  small  situation ;  he 
lodged  io  tlie  northern  saburbs,  near  Clontarf,  and 
being  a  yonug  man  unfettered  by  domestic  relations, 
be  appears  to  have  frequented  Jude's  Tavern,   in 
GrafiLon-street,  after  be  concluded  the  voluntary  em- 
ploymeiit  be  undertook  for  the  bankrupt.     This  gen- 
tleman was  with  Mr.  M  Oarthy  on  the  evening  of  the 
7tb  Febmaty  (Saturday),  and  the  key  of  the  desk  not 
baviog  arrived,  Mr.  McCarthy  says  he  entrusted  this 
iaige  soffl  of  £956  to  Mr.  Fitzgerald's  keeping,  to  be 
kept  by  him  ontil  he  got  the  key  to  lock  it  up  in  the 
desk;  and  he  further  states  that  Mr.  Fitzgerald  un- 
dertook to  bring  out  the  key  of  the  desk  to  Bray  on 
the  next  day  (Sunday).    Its  custody  by  Fitzgerald 
was  to  be  only  until  the  desk  key  arrived  in  the  eve- 
nmg,  then*to  be  locked  up,  and  the  key  brought  out 
on  Sunday  to  Mr.  McCarthy.     By  way  of  proving  this 
case,  Mr.  McCarthy  produced  a  receipt  signed  by  Fitz- 
gerald, in  which  the  amount,  £956,  is  stated,  and  by 
which,  somewhat  in  contradiction  to  this  statement, 
Fitzgcralcl  undertook  to  be  accountable  for  this  money 
antil  Monday.     It  is  asked,  why  iutrodnce  this  if  the 
.^tory  was?  fabricated?     Well,  without  at  present  giv- 
ing any  answer  to  that  question,  again  I  say  it  is  a 
fact  in  the  case  tliat  the  terms  of  the  receipt  are  not 
ouiisistcnt  with  the  sort  of  cusrtody  by  Fitzgerald,  de- 
ported to  by  the  bankrupt.     Now,  I  have  to  ask  my- 
self, wns  this  a  natural  custody  for  so  large  a  sum  of 
luoucy?     U  it  according  to  nt«age  to  commit  so  ne- 
gligently to  a  young  man  like  Fitzgerald  so  tempting 
a  sum?     He  had  a  bank  account — he  had  a  safe  cus- 
tody for  it.    Is  it  a  thing  to  be  believed  on  mere 
sfatemcnt  that  any  trader  in  this  city  would  carry 
about  iti  his  pocket  so  large  a  sum,  and  would  not  de- 
Isy  his  dinner  for  half  an  hour  to  sec  that  it  was  safely 
disposed  of?   The  whole  story  up  to  this  point  shows, 
on  its  own  statement,  such  a  negligouce  on  his  pan  of 
cummon  preCiintion  for  the  safety  of  his  own  property 
as  almost  to  unfit  him,  on  that  ground  alone,  from 
being  saffered  safely  to  be  a  trader.    1  mn^t  here  add 


that  the  demeanoar  of  Mr.  McCarthy  and  his  brothers, 
and*  I  may  add  Fitzgerald,  was  the  most  extraordinary 
I  ever  witnessed  in  this  Court.  Their  carelessness  of 
manner  in  telling  the  story  of  the  fire  and  the  loss  of 
the  money — the  manner  in  which  they  seemed  to 
smile  and  enjoy  the  whole  thing  as  a  sort  of  joko, 
surprised  me,  undoubtedly  greatly  to  their  diaadvaiH 
tage.  It  may  be  their  misfortune  to  have  manners  io 
unsaited  for  witnesses  in  snch  a  case — and  it  may 
only  be  manner — but  I  cannot  help  remarking  on  it 
as  another  unfortunate  circumstance  in  the  case.  But 
let  me  now  see  how  Fitzgerald  discharged  the  duty  he 
undertook  of  guarding  this  large  sum.  Then  the 
story  proceeds  on  Mr.  Fitzgerald's  evidence.  He 
states  that  having  parted  with  Mr.  Fitzgerald,  and 
having  received  into  his  keeping  thb  sum,  he  dined  in 
some  Tavern  in  Trinity- street,  and  then  pi-oceeded  to 
McCarthy's  shop,  which  he  was  able  to  open  and  en- 
ter. He  appears  to  have  had  tliis  money  in  the 
breast  pocket  of  his  outside  coat;  and,  according  to 
his  evidence,  he  took  it  out  in  the  office  and  laid  it 
on  the  outside  of  the  desk,  preparatory  to  putting  it 
into  the  desk.  He  was  for  some  considerable  time  in 
the  office  making  out,  as  he  says,  some  list  of 
debtors.  Brennan,  a  clerk  of  McCarthy's,  came  back 
to  the  shop,  but  was  told  by  him  to  walk  about  for 
some  time  until  he  was  ready  to  go;  and  accordingly 
Brennan  left  him  there  aloue  for  some  time,  and  even- 
tually came  back  and  went  away  with  him.  Now,  it 
appears  the  desk  key  was  there  on  his  return ;  it  fur- 
ther appears  as  a  fact  that  the  key  of  the  cash  box 
was  in  the  desk ;  but  Mr.  Fitzgerald  says  that  not 
finding  the  key  of  the  cash  box  he  intended  to  bring 
this  money  home  to  his  own  lodging — lock  it  up  in 
his  desk,  and  bring  it  out  next  day  to  McCarthy,  at 
Bray.  Ho  then  states  that  he  left  the  office,  believing 
he  had  this  large  sum  in  the  breast  pocket  of  his  top 
coat,  with  his  pocket-handkerchief;  and  the  bulk  cre- 
ated by  Lis  handkerchief  s^ms,  according  to  his  evi- 
deute,  to  have  led  him  uito  the  belief  that  he  had  the 
money  then.  He  then  went  to  Jude's  billiard  room, 
and  remained  there  some  hours,  and  coming  out  from 
Jude's  he  heard  of  a  fire  in  the  neighbourhood.  He 
found  the  fire  was  at  M'Carthy\  and  he  went  there, 
but  pays  very  little  attention  to  how  matters  stood, 
except  that  he  sends  a  telegraph  for  Mr.  M*Carthy, 
and  be  himself  returns  to  his  lodgings  and  retires  to 
bed.  For  one  so  trusted,  so  old  a  friend,  so  anxious 
for  Mr.  MK^arthy,  it  is  marvellous  the  carelessness  he 
displayed  when  he  saw  this  fire  and  the  destruction  of 
the  property  of  his  friend.  But  he  goes  quietly  to 
bed,  and  the  next  morning,  about  ten  o'clock,  ho  finds, 
for  the  first  time,  that  he  has  not  the  money  in  his 
top  coat  pocket;  and  then  it  fiashes  on  bis  mind,  as 
he  i«ays,  that  in  leaving  the  office  and  taking  up  nis 
gloves  he  put  this  pocket  book  down  on  the  counter, 
and  forgot  it  then  after  him.  It  is  strange,  indeed, 
that,  haviug  for  the  first  time  in  his  life,  as  it  appears, 
I  so  large  a  sum,  and  his  attention  being  awakened  to 
his  friend's  affiiirs,  by  seeing  the  fira  that  broke  out 
in  his  concerns,  it  never  once  occurred  to  him  to  see 
if  the  large  sum  in  his  possession  was  safe.  Bui  at 
t4n  o'clock  on  Sunday  morning  he  does  discover  his 
loss — he  knows  be  left  this  large  sum  in  the  office-^ 
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and  yet,  according  to  him,  be  took  no  steps  whatsoever 
to  discover  where  this  property  was  gone  to.  He, 
connected  with  the  police  by  his  sitnadon,  keeps  this 
loss  a  profoand  secret  nntil  he  reaches  Mr.  McCarthy 
by  the  ten  o'clock  train  from  Harconrt-street  He 
says  he  intended  immediately  on  ascertaining  the  loss 
to  go  ont  to  Bray — bat  a  rather  cnrions  contradiction 
appears  in  the  evidence  of  Mr.  David  M<;arthy,  who 
states  that  as  he  was  going  for  the  same  tram  he  met 
Fitsgerald  going  towards  the  Crescent  at  Clontarf,  in 
the  opposite  direction,  and  that  he  invited  Fitzgerald 
to  go  ont  with  him  to  Bray,  and  that  he  turned  back 
anil  went  with  him;  hot  it  appears  as  a  fact  that  he 
went  to  Bray,  and,  arriving  there,  the  ladies  of  the 
family  being  present,  he  withholds  all  information  re- 
specting this  loss  nntil,  in  the  conrse  of  a  walk  round 
hWay  Head,  he  telU  this  tale  of  his  negligence,  and  the 
ruin  he  has  brought  on  McCarthy  by  losing  this  large 
sum.  WeU,  at  this  stage  we  have  now  the  knowledge  of 
this  strange  utoiy  brought  home  to  McCarthy  himself 
— and  what  step  is  then  taken?  Is  any  search  insti- 
tuted?— is  any  information  given  to  the  police?  Does 
Mr.  M'Carthj  rush  to  town  to  examine — to  search? 
Ko,  not  one  step.  The  ladies  are  not  to  be  disturbed, 
and  the  family  party,  after  the  walk  round  Bray 
Head,  enjoy  themselves  in  quiet,  and  leave  the  thieves 
who  stole  the  money  to  eujuy  equal  repose.  Not  a 
word  is  ifaid  of  it  to  any  one  until  McCarthy  confides 
the  secret  to  Mr.  Perry,  who  so  unfeelingly  remarked 
to  hiui  tliat  not  a  roan  in  Dublin  would  believe  his 
story.  Now,  certainly,  this  remark  of  Mr.  Perry 
showed,  perhaps,  a  want  of  poetic  imagination  iu  his 
mind  when  applied  to  business  matters,  and  it  was  a 
strong  matter-of-fact  way  in  dealing  with  a  sort  of 
sensational  story  of  bankruptcy.  It  appears  now  that 
the  fire  iu  William-street  was  only  a  trifling  thing, 
and,  perhaps,  justified  the  conclusion Fitagerald  showed 
about  \L  Some  fire  broke  ont  below  the  shop,  and 
part  of  the  counter  was  burned  near  the  place  at  which, 
it  flashed  on  hid  mind,  they  left  the  money;  but  the 
theory  is  not  that  the  money  was  burned — it  was 
stolen,  they  think.  And  certainly  I  must  say  that 
the  parties,  one  and  all,  exercised  great  kinduess  to- 
wards the  thieves  in  taking  so  little  pains  to  have  any 
nttempt  made  to  disturb  them  in  disposiug  of  so  ricb 
a  booty.  Of  course,  this  story  told  to  his  creditora 
most  iicuurally  brought  him  into  this  Court  to  repeat 
here  this  stoiy  to  me,  and  ihe  question  I  have  to  an- 
swer on  lielislf  of  the  mercantile  community  is  this, 
am  I  8ati^fic(l  with  this  story  as  a  fair  account  for  the 
digposition  of  the  large  sum  of  £956?  Mr.  Heron,  ou 
behalf  of  the  bankrupt,  tells  me  that  truth  is  strange 
— strnn^pr  than  fiction --but  he  forgets  that  before 
we  apply  this  poetic  adage,  we  must  be  satiafied  that 
it  is  truth,  and,  being  so  satisfied,  we  then  may  mar- 
vel at  its  strangeness;  but  1  cannot,  simply  because 
it  seems  an  extreme  fiction,  on  that  very  account  act 
on  it  88  troth.  Unfortunately,  my  duty  here  has  very 
little  of  poetry  about  it,  and  i  have  very  judicially  to 
consider  the  matters  before  me,  and  for  mere  mattcr- 
of-fact  men  to  answer,  whether  this  is  a  satisfactory  ac- 
c  Mmtiug.  In  my  judgment  it  is  not.  I  cannot  allow 
this  statement  to  pass  here  as  a  sufficiently  reasonable 
account  to  render  to  his  creditors  for  the  loss  of  so 


lai^ge  an  amount.  It  is  just  possible  that  all  ibis  eri- 
dence  may  bo  tme.  The  gross  and  unparalleled  ne- 
gligence stated  may  be  the  truth ;  the  carelessness  and 
folly  of  all  the  parties  concerned  in  this  matter  may 
be  A  reality;  but  everything  about  it  is  so  Qulike  the 
ordinary  conduct  of  reasonable  men,  that  I  feel  I 
would  imperil  mercantile  dealings  and  aoeoonta  if  I 
admitted  anch  statements  as  the  foundation  of  mj 
judgment  here.  Did  I  admit  this  examination  to 
pass  in  this  Court,  I  feel  that  I  would  establish  a  pit- 
cedent  for  any  frandnlent  trader  hereafter  to  secrete 
from  his  creditors  the  prindpal  part  of  his  assets,  and 
tell  any  sort  of  improbable  tale,  incapable  of  direct 
contradiction,  to  cover  the  deficit  thereby  admitted  io 
his  accounts.  Mr.  Heron  asks  am  I  ready  to  convict 
the  parties  of  several  felonies  involved  necessarily  in 
the  supposition  of  the  falsehood  of  the  case  made  by 
them?  1  answer  him  at  once,  that  I  convict  these 
parties  of  no  crime — that  is  no  part  of  my  doty  here. 
As  far  as  I  see,  I  not  only  cannot  convict  them 
of  any  crime,  but  I  cannot  reasonaUy  dhect  any  pro- 
secQtion  in  this  case.  Mr.  MK^arthy  has  the  whole 
benefit  of  this  declaration  by  me;  bat  am  I  bonod, 
therefore,  to  pass  the  final  examinalaon?  In  my 
judgment  it  is  absurd  to  say  I  am.  I  cannot  receive 
this  account  as  a  reasonable  or  credible  acooant  for  so 
large  a  sum.  1  cannot  say  that  I  am  at  all  satia6ed 
that  he  has  made  full  and  true  discovery  of  his  assets; 
on  the  contrary,  1  refuse  to  accept  as  true  the  disco- 
very made  by  him,  and  acting  on  this  view,  and  de- 
claring his  schedule  unvouched  and  hb  aocoonting 
entirely  unsatisfactory,  1  refuse  now  to  pass  his  final 
examiuation  as  long  as  this  story  stands  the  sole  ac- 
counting. I  refuse  to  allow  it  as  sufficient;  and  (hu 
being  now  the  accounting  to  which  he  is  committed, 
I  must  adjourn  the  examination  sine  die.  If  Mr 
McCarthy  now  will  give  up  his  unparalleled  negligence 
and  carelessness,  and  betake  himself  to  seek  ont  this 
large  sum,  and  if  reasonable  diligence  used  by  him 
shall  lead  to  some  further  clue  to  this  loss,  and  per 
haps  to  the  recovery  of  the  money,  he  can  hereaficr 
apply  on  a  further  case  made;  and  he  has  certMnly 
lefi  open  a  door  for  himself,  without  any  great  loss  of 
character,  to  brini^  forwaixl  further  diseoveiy  respect- 
ing this  sum  of  money.  At  present  my  judgment  is, 
that  the  examination  of  Mr.  William  MHJartby  be 
adjourned  sine  die.  As  to  the  other  brothers,  they 
seem  very  careless  about  the  whole  matter.  1  think 
they  deserve  blame  fur  the  extent  of  negligence  tiry 
displayed,  and  I  think  their  certificates  shoiiM  ix  »u^' 
peuded  fur  six  months  at  least ;  but  now,  a^  to  tlien), 
1  pass  their  examination,  and  leave  it  to  the  Assignees 
if  they  think  it  worth  while,  to  enter  an  objection  to 
their  certificatc.-«. 

Mr.  Kernan,  Q.C.,  with  Mr.  Larkin,  solicitor,  appoared  for 
the  Assignees. 

Mr  D.  a  Heron,  QC,  with  Mr. Goff, solicitor,  apiieared  for 
the  bankmiit 
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eoutt  of  €0anrfrj;. 

[RcBPrtcd  bj  Edmund  T.  Bcwiey,  Eiq ,  Barriflter.aULaw. J   ' 

EEMiOEncK  V.  KDmsFiGE. — Jatu  19,  22;  F^.  18. 

Pleading — Notice — Amendment  ofpetitian^Adveree 
title. 

Btf  an  etgreement  in  vniting  in  thejorm  of  an  ac 
c^fied  preposaly  dated  the  I2th  of  February^  1889, 
A,  gave  to  hia  eon  B^  on  his  marriage^  a  moiety  of 
the  lands  of  X,    B.  entered  into  possession  and 
continued  m  possession  until  his  death  in  1840, 
when  by  his  wHl  he  left  all  his  estate  and  interest 
in  the  saidlands  to  his  daughter  C,  then  an  infant. 
B.^s  widow  entered  into  occupation  of  the  lands^ 
ha  was  subsequendg  induced  by  the  npreserUations 
of  A.  and  2>.,  a  brother  ofB.^  to  give  them  up  the 
possession  m  consideration  of  rtceiving  a  sum  of 
money.    A.  and  D,  continued  to  hold  the  lands 
jointly  untH  A^s  deaths  after  which  and  up  to  the 
time  of  the  present  suit^  D.  remained  in  exclusive 
possession,   C.  attained  the  age  of  twenty-one  years 
m  1861,  and  having  unsuccessfully  endeavoured  to 
get  possession  of  the  lands  from  2>^  die  instituted 
the  present  suit,  seeking  to  obtain  possession,  and  an 
account  of  the  rents  and  profits  from  D.    The  an- 
swering  affidavit  ofD.  sd  up  a  title  to  the  lands 
under  a  registered  deed  of  1840,  wher^  A,  m 
consideration  of  a  sum  of  £160,  conv^ed^the  lands 
to  2).  and  E.,  his  brother;  and  2>.  claimed  to  be  a 
purchaser  for  valuable  consideration  without  no- 
tice.  Notice  having  been  clearly  proved.  Held,  that 
D^  hmsg  confessedly  taken  possession  Jrom  the 
minor's  guardian,  could  not  setup  a  title  adverse 
to  the  minor,  and  Semble,  that  the  question  of  notice 
was  sufficiently  put  m  issue  without  an  amendment 
of  the  cause  petition. 

Bt  indenture  of  lease  bearing  date  the  Ist  daj  of 
Aogost,  1819,  the  Dowager  Ck>aDte8S  of  Kingston  | 
demised  to  Edmond  and  William  Kennefick,  All  That 
and  Those  the  lands  of  Garoghtnrk,  containing  about ' 
29  acres  and  23  perches,  to  hold  to  them,  their  heirs 
and  assigns,  for  the  liv^es  of  three  persons  therein 
named,  at  a  certain  yearly  rent  therein  mentioned. 
Edmond  Kennefick  married,  and  had  several  children,  ' 
amongst  whom  was  William,  the  father  of  Bridget  | 
Kennefick  the  petitioner  in  the  present  cause.  On 
the  marriage  of  this  William  Kennefick  (called  the 
joanger)  with  Mary  Roche,  and  in  consideration  of 
the  marriage,  Edmond  Kennefick  agreed  to  give  his 
son  William  one-half  of  his  said  farm  for  all  the  es- 
tate  and  interest  he  possessed  therein.  This  agree- 
ment was  carried  out  by  means  of  a  proposal  dated 
the  12th  February,  1839,  made  by  William  Kenne- 
fick the  younger,  and  duly  accepted  by  his  father, 
Edmond  Kennefick.  By  this,  William  Kennefick  the 
yonnger  proposed  to  pay  Edmond  Kennefick  £5  ster- 
ling jearly,  for  and  daring  the  continnance  of  the 
lives  of  three  persons  therein  mentioned,  "for  that 
part  of  the  lands  of  Garoghtnrk,  which  my  father, 
£dmond  Kennefick,  has  agreed  to  give  me  on  my  in- 
termarriage with  Mary  Roche,  which  said  lands  are 
half  my  father's  present  farm,  half  inland  and  half 
moantain."     This  marriage  having  taken  place,  there 


was  issue  of  it  one  child,  Bridget  Kennefick,  the  peti- 
tioner. Immediately  after  the  acceptance  of  the  pro- 
posal above  mentioned,  William  Kennefick  the  yonnger 
entered  into  possession  of  one  moiety  of  the  lands, 
and  so  continued  up  to  the  time  of  his  death,  which 
occnrred  m  Jane,  1840.  By  his  will  duly  made  and 
published,  dated  the  15th  of  Jane,  1840,  William 
Kennefick  the  yonnger  bequeathed  to  his  daughter, 
the  petitioner,  All  That  and  Those  hb  landed  property 
in  Caroghturk,  containing  10  acres,  or  thereabouts, 
plantation  measure,  in  as  large  and  ample  a  manner 
as  testator  then  held  the  same  by  virtue  of  a  deed' 
from  his  father,  or  in  as  large  a  manner  as  it  would 
yet  be  determined  by  arbitration  daring  the  said  term. 
In  case  the  child  should  not  survive,  the  lands  were 
limited  to  Maiy  Kennefick,  wife  of  the  testator,  as 
long  as  she  did  not  re  marry,  with  remf^nder  over,  in^ 
case  she  married  agun,  to  Jeremiah  Kennefick^  provi-' 
ded  he  paid  her  the  sum  of  £70  sterling.  On  the  death 
of  William  Kennefick  the  younger,  Maria  Kennefick, 
the  petitioner's  mother,  on  behalf  of  the  petitioner, 
went  into  possession  of  these  lands,  and  continued  to 
remain  in  possession  of  them  until  October,  1840, 
when  Edmond  Kennefick,  the  petitioner's  grandfather, 
and  John  Kennefick,  her  uncle,  and  the  respondent 
in  the  present  cause,  "  by  some  representation  with 
which  the  petitioner  is  unacquainted,  induced  peti- 
tioner's mother  to  give  them  up  possession  of  the  said 
lands."  From  that  time,  Edmond  and  John  Kenne-. 
fick  remained  jointly  in  possession  until  the  death  of 
the  former  in  1843.  After  that,  John  Kennefick  had' 
been,  and  at  the  time  of  the  present  suit  still  was,  in 
exclusive  possession  of  the  lands.  At  the  time  that 
John  Kennefick  so  entered  into  possession,  the  peti- 
tioner was  but  an  infant,  and  she  only  attained  the 
age  of  21  years  in  January,  1861.  She  then  de- 
manded possession  of  the  lands  from  John  Kennefick, 
and  requested  him  to  account  for  the  rents  and  profits 
during  her  minority,  with  which  requests,  however, 
John  Kennefick  refused  to  comply.  Such  were  in 
substance  the  facts  set  out  in  the  cause  petition,  the 
prayer  of  which  sought  for  an  account  of  the  rents 
and  profits  of  the  lands  from  the  month  of  October, ' 
1840,  when  the  petitioner's  title  accrued,  and  also' 
pray^  that  the  respondent,  John  Kennefi  k,  might  be 
compelled  to  give  up  possession  of  the  lands  to  the 
petitioner,  and,  if  necessary,  that  the  agreement  of 
the  12th  of  February,  1839,  should  be  specifically 
performed,  and  a  partition  made  of  the  saidlands,  and 
that  the  portion  to  which  the  petitioner  was  entitled 
shonld  be  ascertuned  and  defined  by  proper  metes' 
and  bounds.  In  the  answering  affidavit  filed  by  the 
respondent,  John  Kennefick,  it  was  stated,  amongst 
other  thiDgs,  that  Edmond  Kennefick  being  possessed 
of  and  entitled  to  a  moiety  of  the  lands  as  before 
mentioned,  by  a  deed  duly  executed  on  the  10th  of 
September,  1840,  in  consideration  of  the  sum  of  £150, 
conveyed  this  moiety  to  the  respondent,  and  Edmoad 
Kennefick  the  younger,  a  son  of  the  said  Edmond 
Kennefick  the  elder,  their  heirs  and  assigns,  and  that 
this  deed  contained,  amongst  others,  covenants  for 
good  title,  for  quiet  enjoyment,  and  farther  assurance, 
and  was  duly  registered.  It  was  further  asserted  in 
this  affidavit,  that  the  respondent  had  not,  at  the  time' 
of  the  execution  of  this  deed,  any  notice  of  the  peti 
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IkiMr'a  iiUfl  to  the  lanjs,  and  that  neither  he  nor 
Edmond  Konnefick  the  younger  bac|  apy  reason  to 
anppoae  that  the  petitioner  was  so  entitled,  and  It  waa 
tbereibre  snbmitted  that  being  a  parchaser  for  yalna- 
Ue  oonsiderition  without  notice  of  any  right  or  claim, 
he  coold  not  be  affected  by  any  unregistered  pretended 
lu^reement  A  further  affidavit  waa  filed  bythepe- 
tioner,  and  also  an  affiidavit  by  John  Roche,  a  mater- 
nal nhcle  of  ibe  petitioner.  The  latter  averred  that 
ah  agreement,  such  as  was  stated  in  the  cause  pcti- 
^6n,  bad  been  entered  into  previous  to  the  intermar- 
riage of  William  Eenoefick  the  yonnger  and  the  petl- 
fioner's' mother,  and  It  was  alleged  that  John  Kenne- 
icK,  the  respondent,  was  fully  acquainted  yriih 
ttila  arrangement,  apd  kn^w  that  Edmond  Ken- 
nefick  the  elder  had,  by'  the  accepted  proposal, 
SLffn^d  to  give  one  ipoiety  of  the  farm  to  his 
flhon* William,  and  that  the  marnage  had  been  cele- 
brated on  tlie  faitli  of  this  agreement  It  was  stated 
al|K>  that  a  partition  of  the  knds  had  been  agreed  to 
between  Edmond  Kennefick  and  William  Kennefick; 
and  that  after  the  execution  of  the  alleged  deed  an 
agreement  was  eptiaired  into  between  the  widow  Ken- 
nefick, the  mother  of  the  petitioner,  Edipond  Kenne- 
fick, the  elder,  John  Kennefick,  the  respondent,  and 
Jeremiah  Kennefick,  one  of  Edmond  Kenne&ck^s  sons, 
whereby  for  the  sum  of  £80,  £40  to  be  paid  in  band, 
i^d  the  remaining  £40  at  the  rate  of  jglO  a  yeai;,  it 
was.  agreed  that  the  widj6w  Kennefick  should  give  up 
to  Edmond  Kennefick,  the  elder,  and  his  sons,  John 
and  Jeremiah,  the  garden,  land,  stock,  pigs,  &&,  ^, 
apd  that  Edmond  Kennefick  and  his  sons  should  far- 
ther give  the  petitioner  a  sum  of  £60  when  she  came 
otage.  A  further  affidavit  was  filed  by  the  respon- 
dent, in  which  it  was  admitted  that  the  petitioner's 
mother  had  made  soipe  claim  to  the  lands,  and  had 
retained  possession  of  them  after  the  death  of  William 
Kennefick,  the  younger;  and  that  the  respondent  had 
then  agreed  to  pay  her  a  sum  of  money,  and  to  secure 
a  sum  for  the  petitioner,  in  primer  to  settle  amicably 
this  pretended  claim* 

Serjeant  StUlivan  (wi^h  k^m  Sherlock^  Q,C.^  and. 
J.  Green^)  for  the  petitioner,  argued  that  the  respon- 
dent had  distinct  notice,  of  the  respondent's  rights; 
and  that  therefore  the  registered  deed  of  the  10th  of 
September,  1840,  could  not  be  set  up  against  the 
prior  agreement  of  the  12th  of  February,  1839. 
rWitnesses  were  then  called,  who  proved  their  own 
signatures  to  the  memorandum  of  agreement  of  Feb- 
iWy,  1839;  and  also  the  signature  of  John  Kenne- 
fick, the  respondent,  as  one  of  the  witnessing  parties.] 

I7i$  ScltcUor-Oeneral  (with  him  Exham)  main- 
tained that  the  question  of  notice  could  not  be  snffi- 
dently  put  in  issue  without  amending  the  cause  peti- 
tion, and  cited  Gresley  on  Evidence,  p.  22;  Story's 
Equity  Pleading,  par.  885;.  Mitford  on  Pleading. 
The  following  authorities  were  also  cited  id  the  course 
of  the  argument: — Daniell*s  Chancery  Practice  p. 
294;  Smith  r  Kay(1  H.  of  L.Ca.  750). 

Cur.  adv.  wlL 

Jan.  22.-*Thx  Ix>rd  Chakgbllor  stated  that  there 
was  a  question  not  touched  on  in  the  arguments  of 
coonsel  which  appeared  to  him  of  considerable  import- 
ance in  this  case.    The  respondent  having  entered 


into  possession  under  the  guardian  of  the  minor,  coald 
not  set  up  an  adverse  title  to  the  minor  as  long  as  he 
held  possession  under  the  title  so  acquired.  He  would 
accordingly  have  the  case  set  down  again  for  argn- 
ment  in  order  that  this  pomt  might  be  fully  diacosaei 

Feb.  18. — ^The  case  came  on  to  be  re-argued. 

Th€  SoUcUor-Oeneral  raised  a  preUminary  objec- 
tion, that  as  the  case  Involved  a  qneatiott  of  prioritj 
between  the  memorandum  of  agreement  of  Septem- 
her,  1839,  and  the  deed  executed  to  the  respondent, 
John  Kennefick,  and  to  Edmond  Kennefick,  the  peti- 
tioner should  have  made  Edmond  Kennefidc  a  paitj 
to  the  suit. 

Oreen^  coitfra,  eitpied  that  the  real  question  at  is- 
sue was  not  a  conflict  of  deeds,  but  whether  the  re- 
spondent, bavmg  taken  the  lands  nnder  one  title, 
could  set  up  an^er  inconaistent  with  thai  h  was 
charged  also  in  the  petitk>a  that  John  Kennefiek,  tfae 
respondent,  bad  been  in  ezdosive  posseision  of  the 
lands;  and  this  assertion  had  not  been  denied. 

Tbi  Lobi)  Gbahcbllqr  r^fbaed  to  aHow  the  objec- 
tion. 

Serjeant  Sail  wan  staled  the  case  for  the  petitioner, 
and  cited  Kemagitan  r.  WNoUy  (12Ir.  Gh.89); 
HawhAee^.HauMbet  (11  Ha.2aa);  Ptrmy.Fvm 
3Ir.  Oh.  210),  in  leferenoe  to  the  question  of  the  re- 
spondent setting  op  a  title  inconostent  with  that  ooder 
which  he  had  coifftsaedlj  obtained  possesdon  of  the 
{M^misea.  As  to  the  point  of  notice  being  sufficie&lly 
in  iflsne^ns  AttamesfOeneral  v.  Wherwood  (1  V«. 
8%u. 638%  taidPhSIipB  r.  FhOUpg  (3lL.Jn^.S.» 
Gh:  321)  were  dted. 

The  SoUeUo^Otneral  (with  him  JESeta»>— The  re- 
spondent was  justified  in  resorting  to  any  means  be 
ehoae  to  get  rid  of  any  fancied  right  or  chum  of  the 
widow  Kennefick;  and  hia  ptevioiialy  acquired  title 
should  not  be  thereby  afifected. 

i^ieriock,  Q.C*  in  reply  referred  io^BoMd  v. Noi- 
worthy  (2  Wh.  &  Tn.  L.  Oa.  ll 

Tbs  Lord  Ghamckllob — If  the  petition  aoogiit 
only  possession  of  the  lands  on  account  of  the  rents 
and  profits,  the  petitioner's  cUim  is  very  well  foaodei 
The  respondent  manifestly  acquired  possession  from 
the  mother  of  the  petitioner;  and  having  gone  into 
possession  under  this  fidudary  title,  the  petiiioaer  is 
ehtitled  to  obtain  from  him  a^  account  in  tb^ospu 
manner.  The  agreement  from  wliich  tHe  petitioDer's. 
title  b  derived,  is  in  the  nature  of  a  lease,  reservlog  a 
yearly  rent  of  £5;  and  the  party  now  lepreaeoting 
the  lessee*s  interest  seeks  for  restoration  into  posses- 
sion, without  prejudice  to  any  proceedings  that  maj 
subsequently  be  taken  to  determine  the  question  of 
priority  between  the  memorandum  of  agreement  and 
the  registered  deed.  As  to  the  point .  of  patting  ia 
issue  £e  question  of  notice,  no  authority  directly  bear- 
ling  on  this  has  been  cited.  There  is  some  authority 
to  show  that  the  petitioner  could  not  take  advantage 
of  any  new  facts  stated  by  the  answer  without  amend- 
ment; but  in  the  present  case  the  matter  put  forward 
by  the  answering  affidavit  is  not  necessary  to  make 
the  petitioner's  case,  and,  therefore,  if  the  case  de- 
pended on  the  question  of  notice  alone,  I  shoold  be 
disposed  to  consider  that  it  was  sufficiently  in  issue 
between  the  partiea.    But  not  having  all  the  parties 
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interested  before  me  at  present,  this  qnestion  is  not 
properly  open  now.  I  shall  accordinglj  grant  the 
prayer  of  the  petition  so  far  as  it  seeks  possession  of 
tiie  lands  and  an  acconnt,  dismissing  the  petition  so  far 
u  it  prays  for  a  partition. 

Decree  accordingly. 


tU^uMi\j  ^nnlam  Woodlock,  Biq.,  Banlitar-itJmr.3 

[Coram  FirzaERALD,  J.] 

Jagobs  v.  Bernai* 

Cods — Taxotum — Payment  into  the  Court  oj  Bank- 
rtqftcy  before  action — Common  Law  Procedure 
A€ty\S5^,  8.  243. 

A  ia&mcd  a  trader-ddiior  summons  under  the  Bank- 
nqieey  and  Insolvency  Act,  against  B.j  claiming 
£104.  B,  appeared  in  the  B€mkruptcy  Courts 
and  admitted  a  sum  of  £39  to  be  due,  which  sum, 
mpan  the  refusal  of  A.  to  accept  A,  he  paid  into  the 
hands  of  the  official  assignee.  A.  subsequently 
kroughi  an  actum  against  B.  for  goods  sold  amd 
ddwered,  claiming  £104.  B.  pleaded  payment; 
and  in  his  particulars  ofpm/ment^  amongst  other 
Uems,  specified  the  £39  paid  into  the  Court  of 
Bankrupt^  Before  the  defence,  hut  after  the  is- 
suing  of  ihe  summons  and  plaint^  A.  with  B?s 
consent,  had  drawn  the  £39  out  of  the  Bankruptcy 
Camij  Ifte  order  to  pay  the  money  out  being  made 
wOheUtpr^udioe  to  AJs  right  to  proceed  for  the^ 
reeomry  of  the  balance  claimed  by  him.  The  fues-' 
eiansuitke  action  were  referred  to  the  Master  of 
the  Courts  wAo,  efler  giving  the  defendant  several 
cndds,  includiag  audit  for  the  £39  paid  into 
Baaskruptcy,  found  that  he  did  owed  the  plaint(f 
£15.  Held— 2%at  the  payment  into  the  Bank-] 
rupicy  Court  oj  the  £39  must  be  treated  as  a  pay-, 
memi  hy  the  defendant  to  the  plaintiff  before  action; 
Aat  aO  that  A,  had  recovered  in  the  action  was 
£15,  m§d  that  tkertfore  he  was  entitled  to  half 
aosteamly. 

This  was  a  motion  by  way  of  appeal  from  the  taza- 
ftioQ  oi  one  of  the  taxing  masteiv,  that  the  said  tax-i 
iog  master  shonld  be  directed  to  review  his  taxation 
of  the  pljuntiflTs  bill  of  costs.  The  action  was  brought, 
to  recover  the  snra  of  £104  2s.  2d.  for  goods  sold 
and  deiiyered;  and  the  bill  of  particniars  endorsed  on 
the  summons  and  plaint  set  out  sales  to  the  amount 
of  £190  28.  2d.,  which  snm  was  reduced  by  credits 
amoanting  to  £86  to  £104  2s.  2d.,  the  amount 
claimed.  The  summons  and  plaint  bore  date  the  4th 
September,  1862.  The  defence,  which  was  filed  on 
the  Srd  Hovember,  1 862,  pleaded  that  the  goods  sold 
aod  delivMcd  to  the  defendant  were  of  the  value  of 
£177  llsL  3d.,  and  no  more;  and  that  defendant 
paid  tbe  said  sum  of  £177  lis.  3d.  before  the  com- 
nencement  of  the  action,  the  particulars  of  which 
pajmenta  were  endorsed  on  the  defence.  The  parti- 
eolaxB  stated  a  number  of  payments  by  cash  at  dif- 
ferent dates,  amongst  them  one  as  follows: — "  1862. 
August^  28.    To  cash  pdd  into  the  Bankrupt  Court 


by  defendant  on  the  28th  August,  1862,  and  since 
drawn  out  by  plaintiff,  39  3s.  3d.'^  Issue  was  talcen 
on  this  defence;  and  it  appearing  that  the  matter  was 
one  of  account,  the  case  was,  by  a  consent  order,  dated 
the  22nd  November,  1862,  referred  to  the  Master  of 
the  Court.  Upon  the  reference  the  parties  were  ex- 
amined; and  the  defendant,  as  to  some  of  the  items 
on  the  account,  made  the  case  that  those  items  con- 
sisted of  goods  which  had  been  entrusted  to  him  by 
the  plaintiff  to  sell  upon  commission,  and  which  the 
defendant  offered  to  return ;  as  to  others,  he  made  a 
case  of  actnal  payment.  The  Master,  by  his  report, 
gave  credit  to  the  defendant  for  several  sums,  includ- 
ing those  charged  by  plaiutiff  for  the  goods  asserted 
by  defendant  to  have  been  sent  to  him  for  the  pur- 
pose of  being  sold  on  commission  on  the  terms  of  the 
defendant  immediately  returning  those  goods.  He 
also  gave  the  defendant  credit  for  £39  ds.  3d.  lodged 
by  the  defendant  in  the  Court  of  Bankruptcy,  and 
paid  out  to  pluntiff  on  the  4th  October,  1862,  under 
and  in  pursuance  of  an  order  made  by  sud  Court  of 
Bankruptcy  on  the  3rd  October,  1862,  and  which 
last  mentioned  sum  was,  as  appeared  by  said  order,  or- 
dered to  be  paid  over  to  pluntiff  without  prejudice  to 
the  proceedings  then  pending  in  this  action.  And  on 
the  whole  case,  after  all  credits,  the  Master  found 
that  there  still  remained  justly  due  and  owing  by  the 
defendant  to  the  plaintiff  the  sum  of  £15  9s.  6d.,  and 
he  accordingly  found  and  awarded  that  the  defendant 
should  pay  to  the  plaintiff  said  sum  of  £15  9s.  5d. 
The  facts  with  respect  to  the  £39  3s.  3d.  stated  to 
have  been  lodged  in  the  Bankrupt  Court  were  as  fol- 
lows:— On  the  9th  August,  1862,  the  plaintiff  caused 
a  trader  debtor  summons  under  the  statute  20  &  21 
Vic.  cap.  60,  stating  a  claim  of  £104  28.  2d.  to  be 
served  on  the  defendant.  On  the  19tli  of  Augusi» 
1862,  the  defendant  appeared  under  said  summons  in 
the  Bankruptcy  Court,  and  admitted  that  he  was  in* 
debted  to  the  plaintiff  in  the  sum  of  £39  3s.  9d.,  stating 
that  be  had  a  good  defence  on  the  merits  to  the  balance 
of  the  demand^  and  thereupon  he  lodged  with  the  offi- 
cial assignee  the  said  sum  of  £39.  3s.  9d.  He  had  pre- 
viously offered  the  sum  to  the  plaintiff's  attorney,  wha 
had  declined  to  receive  it.  On  the  3rd  October,  1 862» 
the  Court  of  Bankruptcy  made  an  order,  on  consent 
of  the  defendant,  that  the  offidal  assignee  shonld  pay 
to  the  plaintiff  said  sum  of  £39  38.  9d.  without  pre- 
judice to  the  plaintiff's  'rights  as  to  any  other  or  fur- 
ther sum,  for  which  proceedings  were  then  pending. 
The  money  was  paid  out  by  the  official  assignee  on 
the  day  following,  the  4th  October,  1862.  When,  af- 
ter the  reference,  the  costs  in  the  present  matter  went 
to  be  taxed,  the  defendant  insbted  that  the  plaintiff 
was  entitled  to  recover  half  costs  only,  as  he  bad  re- 
covered by  tbe  action  a  sum  of  £15  98.  5d.,  only, 
and  that  the  payment  of  the  £39  3s.  9d.  to  the  offi- 
cial assignee  in  bankruptcy  was  a  payment  before  ac- 
tion brought.  The  plaintiff,  on  the  contrary,  insisted 
that  that  payment  could  not  be  so  treated;  and  that 
as  the  money  had  not  been  actually  paid  to  the  plaiu- 
tiff himself  until  after  the  action,  it  should  be  treated 
as  having  been  recovered  by  virtue  of  the  action;  and 
therefore,  that  he  having  recovered  more  than  £20  in 
the  action,  was  entitled  to  his  full  C09ts.  The  taxing 
master  ruled  in  favour  of  the  plaintiff  and  allowed 
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bim  his  full  cosU.  From  this  decision  the  defendant 
appealed. 

D.  0.  Heron,  Q.(7.,  and  Danid,  for  the  appellant. 
—The  payment  into  the  Bankmptcy  Court  of  the 
£89  38.  9d.  was  a  payment  by  ns  ont  of  Court  so  far 
as  the  Court  b  concerned ;  and  having  been  made  on 
the  28th  August,  was  a  payment  before  action  brought. 
The  action  commences  with  the  issuing  of  the  writ, 
which  in  this  case  was  on  the  4th  September.  It 
cannot  be  said  that  the  sum  of  £39  3s.  9d.  was  reco- 
yered  by  the  plaintiff  in  the  action.  All  that  he  re- 
covered in  the  action  was  the  sum  of  £15  9s.  5d., 
and  accordingly  the  case  comes  within  s.  243  of  the 
Common  Law  Procedure  Act,  185S,  and  the  plain- 
tiff is  entitled  to  half  costs  only — Farr  v.  LUliecrap 
(7  Ln  T.,  N.S.,  425);  Hughes  v.  CMnneee  (4  Ir.  C. 
L.  Rep.  814). 

Sidney,  Q.C,  and  O'DriacoU,  for  the  plaintiff;  to 
support  the  taxing  master's  ruling.  The  payment 
into  the  Court  of  Bankruptcy  was  not  a  payment  to 
the  plaintiff  but  only  to  the  official  assignee  in  tuum 
jus  habentis.  There  is  nothing  in  the  procedure  of 
the  Court  of  Banlimptcy  making  that  Court  one  in 
which  a  plaintiff  can  obtain  a  decree  or  order  against 
a  trader  to  enforce  payment  of  his  demand;  and  the 
£39  3s.  9d.  could  not  have  been  drawn  out  of  Court 
without  the  consent  of  the  defendant;  and  that  tran- 
saction amounted  to  a  payment  by  him  after  action — 
Fewster  r. BoggeU  (9  M.  &  W.  20);  Owens  ▼.  Van- 
homrigh  (7  Ii".  Jur.,  N.S.,  200). 

May  4. — FrrzosRAiJ),  J. — ^This  case  of  Jacoh  v. 
BemcU  was  moved  before  me  some  days  ago.  It  was 
a  motion  to  have  the  taxing  master  directed  to  review 
his  taxation  of  the  plaintiff's  bill  of  costs.  I  looked 
Into  the  documents  with  the  view  to  see  whether  there 
being  a  reference  to  the  officer  that  made  any  differ- 
ence. It  appears  ftom  the  proceedings  that  the  action 
was  brought  to  recover  a  sum  of  £104  2s.  2d.  in 
September  last;  and  the  defence  was,  that  save  as  to 
a  certain  sum,  no  goods  were  sold  and  delivered ;  and 
that  as  to  that  sum,  the  defendant  had  pud  it  before 
action ;  and  the  issue  was,  whether  any  other  goods 
were  sold  and  delivered,  and  whether  the  defendant 
had  pud  before  action  the  sum  which  he  alleged  he 
bad  paid;  and  it  appearing  on  the  pleadings  to  be  a 
matter  of  account,  it  was  referred  to  the  officer  to  tske 
the  account  between  the  parties.  The  officer  takes 
the  account  and  finds  a  sum  of  £15  9s.  5d.  due  by  the 
defendant  to  the  plaintiff  At  first  I  thought  that 
there  might  have  been  powers  given  to  the  officer  un- 
der the  order  to  take  the  accounts  between  the  parties 
and  find  equitably;  but  I  must  take  it  that  the  order 
was  the  common  order  of  reference;  and  on  reading 
the  report  I  must  come  to  the  conclusion  that  the  offi- 
cer has  decided  all  the  itefais  save  £15  9s.  5d.  in  fa- 
vour of  the  defendant;  and  that  all  that  the  plaintiff 
has  recovered  is  £15  9s.  5d.  The  defendant  alleged 
that  as  to  £36  2s.,  portion  of  the  demand,  he  was 
not  liable  as  for  goodasold  and  delivered  at  all;  and 
that  that  portion  of  the  demand  related  to  goods  sent 
to  him  on  commission  for  sale,  which  he  had  not  sold, 
iiid  was  willing  to  return.  The  allegation  in  the  dis- 
charge is,  that  they  were  goods  not  sold  but  sent  on 
commission,  and  that  be  was  willing  to  return  them, 
and  the  officer  reports  in  his  favour  on  that  point 


The  officer  then  reports  that  the  defendant  isfbrther 
entitled  to  credit  for  the  sum  of  £39  Ss.  9d.  paid  by 
him  into  the  Court  of  Bankmptcy;  and  there  being  do 
special  circumstances,  the  report  of  the  officer  is  io  ftet 
to  be  looked  on  as  the  finding  of  a  jnry,  the  only  dif- 
ference in  fact  between  them  bdng  the  sobetitadoD  of 
the  officer  for  a  jury.    The  whole  case  tons  then  on 
the  circumstances  under  which  the  £39  3s.  9d.  wu 
paid ;  because  if  the  plaintiff  has  recovered  £15  98. 5d^ 
and  also  by  force  of  the  action  £39  38.  3d.,  he  has 
recovered  what  will  entitle  bim  to  to  lull  costs;  ud 
I  understand  that  the  officer  was  of  opinion  thit  this 
was  a  sum  recovered  in  the  action,  and  thst  aooord* 
ingly  the  plaintiff  was  endtled  to  fnll  costs.    If 
this  was  a  sum  paid  before  action,  the  plsmtiflf  is  en- 
titled only  to  half  costs;  it  would  be  otherwise  if  it 
was  money  paid  after  action,  and  I  have  now  to  oob- 
sider  the  circumstances  under  which  the  payment  wu 
made.     It  appears  that  the  plaintiff,  before  the  pre- 
sent proceedings  were  commenced,  histituted  proceed- 
ings In  bankmptcy  of  a  very  summary  sad  forable 
character  against  the  defendant   I  do  not  beHeTetbtt 
thero  is  any  proceeding  more  Ibrdble  and  Mnamaiy 
than  the  prooeedings  by  trader  debtor  sumooas.  The 
sections  of  the  Bankruptcy  Act  which  relate  to  tbit 
mode  of  proceeding  commence  with  a.  105  of  tbtt 
Act,  and  terminate  with  s.  113;  and  the  tabstanoe 
of  these  sections,  so  far  as  they  concern  the  preeeDt 
case,  is,  that  where  a  creditor  has  brought  by  oeiBS 
of  this  summons  hb  trader  debtor  bto  hankrapi?/, 
the  latter  is  put  either  to  admit  or  to  deny  the  debt, 
he  may  adroit  or  deny  it  either  in  the  whole  or  la 
part;  but  in  this  case  the  defendant  being  broogbt 
into  bankmptcy,  and  it  being  a  process  to  recover  t 
demand,  be  makes  a  deposition  saying  he  admits  £39 
3s.  9d.  to  be  due,  and  he  offisrs  to  pay  that  sam.  Tbe 
effect  of  the  sutnte  is^  that  where  a  debtor  broogbt 
into  court  admits  part  and  denies  the  residoe  of  tbe 
demand,  he  is  bound  to  pay  tbe  admitted  part  to  tbe 
creditor,  or  to  secure  it  or  compound  for  it;  and  tbst 
if  he  does  not  do  that  within  seven  days  he  becomes 
a  bankrapt.    Well,  these  consequences  are  very  se- 
rious; as  I  have  stated,  this  Is  the  mo8t6DmD«|7 
mode  of  compelling  payment  of  a  debt.    Aecordinglr. 
the  defendant  (being  brought  into  Court,  and  admit- 
ting £39  3s.  9d.  of  the  demand  agmnat  him  to  be 
due,  say  a — "Here  is  your  money:  that  portion  I  do 
not  deny,  and  here  it  is; "  and  the  Act  says  be  mo^ 
pay,  secure,  or  compound  for  what  he  admits;  nod 
there  is  no  question  that  it  was  the  plaintiff's  rigbt  to 
have  the  sum  paid  and  his  duty  to  receive  it  if  by  tbe 
receipt  he  did  not  compromise  his  right  to  tbe  residQe< 
Well,  he  does  not  receive  it;  and  tbe  plaintiff  so  re- 
fusing to  receive  it,  it  is,  in  presence  of  his  attorney 
and  counsel,  paid  into  the  hands  of  the  official  as^^g^^ 
in  bankmptcy.     He  might  have  proceeded  io  bank- 
mptcy to  ascertain  the  disputed  portion  of  tbe  de- 
mand.    The  effect  of  paying  into  tbe  Court  of  BanK- 
mptcy  is,  that  the  defendant  cannot  get  the  money 
out ;  it  is  there  for  the  plaintiff  to  take  It  if  he  choo^ 
Instead  of  taking  it,  however,  he  institutes  an  action 
to  recover  the  full  balance  which  he  cl^dms:  bat  witbd 
a  jshort  time,  and  before  the  defendant  pleads,  namelji 
—on  the  3rd  October,  the  plaintiff  applies  to  th< 
Court  of  Bankruptoy,  producing  a  consent  firom  w 
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deftnduit  that  the  money  be  paid  over  to  him;  and 
it  is  ordered  by  the  Coart  that  the  official  auignee  do 
ptj  to  the  plaintiff  or  his  attorney  the  snm  of  £39 
Si,  Mn  that  is,  the  sum  which  lay  there  for  him  Arom 
the  praTioas  28th  Angast  There  is  in  the  order 
^withoatprajadioe,*'  that  is,  without  prejadice  to  the 
prooeedio^  for  the  balance.  The  defendant  then,  after 
this  pleads  that,  save  as  to  a  certain  amonnt,  no  goods 
were  sold  and  delivered;  and  that  as  to  that  amount, 
be  had  paid  it;  and  he  identifies  the  payment  in  the 
psrtiealars  endorsed  on  his  defence,  as  having  been 
made  on  the  28th  Angnst  So,  by  his  defence  he 
treats  it  as  a  payment  before  action ;  and  it  was  on 
the  issaea  knit  on  these  pleas  that  the  case  went  to 
the  officer,  who,  as  I  have  ah'eady  stated,  reported  a 
fiun  of  £15  9a.  5d.  dne.  I  have  considered  this  ease 
earefiilly  in  referenpe  to  the  payment  into  the  Conrt 
of  Bankruptcy;  and  according  to  the  best  considen^ 
tion  I  c«o  give  it,  I  can  only  treat  this  snm  as  paid 
before  action  brought^  and  as  being  so  dealt  with  by 
the  partita;  and  if  i  was  not  so  to  treat  it,  I  think  I 
wooJd  be  doing  great  injustice  to  the  defendant.  I 
have  pointed  out  the  summary  nature  of  these  pro- 
ceeduga  la  bankruptcy  by  trader  debtor  summons. 
By  that  proceeding  the  plaintiff  compels  the  defen- 
dant to  make  a  payment  into  the  Court;  and  the  de- 
fiendaat  cookl  not  get  his  money  out  of  that  Court  to 
pay  it  into  this  Court  with  a  plea  puia  darrein  canti' 
fmanee;  and  there  was  no  mode  in  which  he  could 
get  the  benefit  of  his  payment  but  by  treating  it  as  a 
payment  before  action  brought  When  I  refer  to  the 
proceediagB  in  bankruptcy,  to  the  fact  of  the  order  di- 
lectmg  payment  out  oif  the  money  having  been  made 
on  eooaentt  and  to  the  terms  which  in  that  order  the 
defendant  snbmils  to,  namely — that  the  payment  shall 
not  prejudjoe  the  action  for  the  balance,  I  am  at  a 
loas  bow  to  treat  this,  except  as  a  payment  before  ac- 
tum brooght.  If  I  am  right  in  the  view  which  I  have 
taken,  it  comes  to  be  a  simple  point,  treating  it  as  a 
payment  before  action  brought.  All  that  the  plaintiff 
has  recovered,  whether  by  the  ruling  of  the  officer  or 
by  eonfeaaion,  or  by  verdict,  is  £15  9a.  Sd>  Ajid  by 
the  243nl  aecUon  of  the  Common  Law  Procedure  Act 
of  1853,  he  can  only  get  half  co^its;  and  I  think  that 
in  giving  him  only  half  costs  I  am  working  justice,  for 
I  think  I  cannot  characterise  his  proceeding  in  the 
Court  of  Bankruptcy  otherwise  than  as  oppressive. 
The  order  therefore  must  be,  that  the  taxing  master 
do  review  bis  taxation.  I  should  say  that  on  the  of- 
fieet^a  own  calcnlation  the  sum  to  which  the  plaintiff 
is  entitled  would  aeem  to  be  only  j614  98.  5d. 


Court  of  Common  ^Itaa- 

rn^porttd  bf  J.  Fldd  JohMtoo,  E^.,  BuTUtor.at.LBW.1 

BLooamiLD  v.  Jammov. — Jon*  16. 

PmdiM^Bili  of  Exe^tunU'-^New  Trial 

mant  liars  it  a  biU  of  exe^^Hang  tendered  hy  a 
pardon  ike  trial  of  a  eauee^  he  cannot  m&vefor  a 
new  trialonapeuU  of  iaw  induded  among  the 
grounde  of  exception,  or  which  might  have  been  in* 
dudedt  wnleee  the  bill  of  exceptione  be  fret  otoi- 


Where  a  conditional  order  for  a  new  trial  hae  been 
nnprovidenily  granted  by  the  Courts  the  proper 
course  for  the  opposite  party  to  purstte^  is  not  to 
show  cause  against  its '  being  made  absolute,  but  to 
apply  to  have  it  set  aside. 

Where  both  parties  take  exceptions  at  the  trial,  they 
should  be  incorporated  into  one  record,  and  it  is 
advisable  that  the  one  party  should  insert  into  his 
bill  of  exceptions  the  evidence  on  the  judge's  notes, 
and  the  other  party  prepdre  a  short  bill  ofexoep' 
tions  referring  to  his  opponenfs,  and  addng  hie 
own, 

Semble,  there  ts  nothing  in  the  circumstance  that  one 
party  tenders  exceptions  to  prevent  the  other  from 
having  recourse  to  a  new  trial  motion. 

Trespass  to  a  fishery.  Verdict  for  the  plaintiff. 
Bills  of  exceptions  had  been  tendered  by  both  parties 
at  the  trial,  which  was  before  Hayes,  J.,  at  the  pre- 
ceding Summer  Assizes. 

F.  Macdonogh,  Q.  C,  for  the  plaintiff^  applied 
that  a  conditional  order  for  a  new  trial  for  misdirec- 
tion and  reception  of  illegal  evidence  obtained  by  the 
defendant,  might  be  set  aside  upon  the  following 
grounds,  via. — 1.  That  the  order  was  granted  impro- 
vidently  after  a  bill  of  exceptions  had  been  tendered. 
2.  That  it  was  conversant  with  matters  of  law.  3. 
That  the  defendant  was  bound  to  elect  between  hia 
bill  of  exceptions  and  his  new  trial  motion.  There  is 
no  case  in  which  both  these  measures  run  in  parallel 
lines,  and  it  b  against  the  Statute  of  Westminster 
that  they  should.  In  Fdbrigas  ▼.  Mostyn  (2  W. 
Blackstone,  928),  the  rule  was  discharged,  and  the 
Court  say,  ''The  bill  of  exceptions  is  ordained  by  the 
Legislature  to  be  in  nature  of  a  writ  of  error,  and  it 
would  be  highly  unbecoming  in  us  to  stop  it  in  <raii- 
situ,  unless  yon  will  waive  the  bill  of  exceptiona.** 

S)ionahan,  C.J* — Does  it  distinctly  appear  that 
e  rule  was  discharged  upon  the  point  of  law,  or 
in  respect  of  excessive  damages?]  I  cannot  aay.  No 
counaei  appeared  for  the  plamtiff.  [OAruftofi. 
j:_It  waa  ex  jiarfe.]  The  order  can  neither  be 
granted,  nor,  if  granted,  be  made  absolute—^  Chitty'a 
Practice,  77.  In  Adams  v.  Andrews  (15  Q.  B., 
1001,  and  20  L.  J.,  Q.  B.,  N.  S.,  39),  the  point  of 
law  on  which  the  new  trial  motion  waa  grounded  waa 
not  included  in  the  exceptions,  but  might  have  been, 
and  the  Court  refused  the  rule,  Lord  Campbell,  C.J., 
saying,  "  I  never  knew  it  done."  \Monahan,  CJ. — I 
know  that  there  was  a  case  in  the  Conrt  of 
Exchequer  in  which  the  Conrt,  when  caving  judg- 
ment, were  in  doubt  whether  it  should  be  on  the 
motion,  or  on  the  exceptions.  CAHirtMin.  /.—Yon 
say  that  the  defendant  ahonld  make  his  election;  he 
only  seeks  to  postpone  the  time  for  making  that  elec- 
tion. Mvnahm,  CJT.-^You  are  subaUntially  right 
Show  us  that  you  are  entitled  to  have  this  order  now 
discharged.]  If  it  be  made  absolute,  it  will  arrest  the 
bill  of  exceptions,  and  deprive  the  plaintiff  of  his  righta 
given  him  by  the  Statute  of  Virestminster.  Grotty  r. 
Price,  cited  in  Adams  v.  Andrewe  wasmlsunderBtood 
by  the  counsel  moving  for  the  rule,  and  Is  teally  an 
autboiity  the  other  wny^^Marguis  of  Saiisbury  w. 
Gladstone  5  <Jnr.,  N.S^  369).  There  ia  no  differ- 
once  between  bills  of  exceptiona  in  Kngland  and  Ire- 
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land — FergQsoD^s  Practice,  1008.  fCArirftdn,  J. — 
In  Ireland,  the  jndges  conceived  that  they  were  to 
give  jadgment  on  the  whole  record,  and  not  merely 
upon  the  points  contained  in  the  bill  of  exceptions,  bnt 
when  that  error  was  con*ected  it  was  never  meant  to 
be  laid  down  that  the  practice  was  to  be  in  all  respects 
the  same  in  England  and  Ireland.]  It  is  against  all 
principle  that  a  pary  should  be  twice  harrassed  for  the 
same  cause.  It  was  arrapged  that  the  plaintiff  should 
insert  into  his  bill  of  exceptions  the  entire  of  the  evi- 
dence on  the  judge^s  notes,  and  that  the  defendant 
shonld  prepare  a  short  bill  of  exceptions  referring  to 
the  plsuu tiff's,  and  adding  his  own.  I  suggested  this 
course,  because  in  MorUgomery  v.  MiddleUm  the  Court 
intimated  that  it  should  be  in  that  way.  [Monahan^ 
CUT'. — I  entertain  no  doubt  that  there  is  no  difference 
between  England  and  Ireland  in  this  respect,  that  the 
parties  cannot  have  both  the  bill  of  exceptions  and  the 
rule  for  a  new  trial.  J  Where  there  is  no  authority  or 
reason  the  other  way,  the  Court  in  Ireland  is  bound 
by  the  decision  of  the  English  judges.  The  case  is 
stronger  when  both  parties  take  exceptions.  [Mon- 
ahan,  CJ. — I  do  not  think  there  is  any  antbority  for 
thisy  that  if  one  party  at  the  trial  takes  exceptions  on 
one  point,  the  opposite  party,  if  he  has  a  point,  must 
take  exceptions  likewise,  and  not  resort  to  a  new 
trial  motion.]  Two  bills  of  exceptions  were  tendered 
at  this  trial,  and  the  defendant  has  no  right  to  put  the 
plaintiff  to  the  double  costs  of  both  these  proceedings, 
the  bill  of  exceptions  and  the  new  trial  motion. 

A.  Brewiier^  (XCn  (with  him  Jamea  £tamiUon\ 
eontrcL — It  would  be  snperfluons  to  argue  that  if  a 
bill  of  exceptions  be  tendered  by  one  party,  the  other 
party  is  not  bonnd  to  adopt  the  same  course.  The  result 
of  the  contrary  doctrine  would  be,  that  trivial  points 
would  be  made  by  one  party  in  order  to  coerce  the  op- 
posite party.  This  motion  ought  not  have  been  made 
until  it  appeared  there  was  an  intention  to  do  something 
nnfiur.  There  are  instances  where  what  was  done  here 
was  done.  When  both  parties  have  matters  which  they 
wish  to  put  upon  the  record,  I  apprehend  the  rule  is  that 
there  shonld  be  bnt  one  ^iU  of  exceptions.  rMonahan^ 
CJ", — That  there  should  be  but  .one  recora  containing 
the  exceptions  of  both  parties ?3  Yes.  [^Christtan^ 
J. — ^The  bill  of  exceptions  shonld  be' incorporated  in 
the  postea.  Monahan^  CJ* — There  are  two  prac- 
tices; the  one  is  to  incorporate  the  bill  of  exceptions 
with  the  postQa,  which  I  always  do,  and  so  have  only 
one  record.  That  is  the  right  practice,  bat  there  is 
another.  Christxaa^  «/*. — Tbere  is  great  force  in  the 
plaintiff's  objection,  that  the  defendant  has  not  a 
right  to  pnt  him  to  the  double  costs  of  both  these 
proceedings.  if^no^Ay  CtT*. — ^Yonr  duty  is  to 
snggestto  Hayes,  J.,  that  there  shonld  be  but  one  re-* 
cord  embracing  both  bills  of  exceptions.  I  do  not 
hesitate  to  say  that  if  I  were  settling  this  bill  as 
judge,  I  would  not  allow  my  registrar  to  prepare  two 
records.]  The  pkuntiff's  counsel  objected  before 
Hayes,  J.y  to  the  course  of  having  the  two-  billa  bf 
exceptiona  incoiporated  in  the  one  record,  and  said  be 
woold  never  sign  it.  This  was  our  embarrassment. 
I  ask  that  this  motion  should  stand  till  the  record  is 
in  a  proper  state.  I  contend  that  there  is  no  hill  of 
exceptions  in  existence  till  signed  by  the  judge.    I 


have  no  intention  of  attempting  to  go  on  with  botb 
courses.  Many  bills  of  exceptions  fall  throngb.  That 
the  Court  should  suspend  action  is  what  I  uk  for.— 
Goddard  y.  Ingram  (5  Jnr.,  1197);  BicftordwnT. 
Corcoran  (7  Ir.  C.  L.  R,  126).  [Christian,  /.—I 
cannot  see  how  this  controversy  about  the  form  of  ihe 
bill  of  exceptions  makes  any  difference.  Monahan, 
C.J, — In  one  instance  in  which  a  judge  died,  the  re- 
sult was  that  the  parties  were  never  able  to  settle  the 
bill  of  exceptions,  and  the  Conrt  decided  that  the  fact 
of  their  being  taken  without  being  settled,  wu  eaffi* 
cient.]  The  j ndge's  executor  would  be  bonnd  to  sign 
the  bill  of  exceptions.  Besides,  the  plaintiff  served  os 
with  a  notice  of  showing  cause  agunst  the  conditioDa] 
order,  which  notice  is  an  acquiescence.  The  condi- 
tional order  cannot  be  treated  as  a  nullity.  The  no- 
tice is  a  wuvcr.  [Monahan,  CJ, — It  is  one  thing 
to  apply  to  have  the  order  set  aside^anotfaer  to 
show  cause  against  it:  the  latter  goes  on  the  ground 
that  the  order  was  properly  obtained.]  I  ask  the 
Conrt  to  do  what  was  done  in  RkhardSon  v.  Corco- 
ran. [Monahan,  CJ. — And  suppose  we  do  that  now, 
and  ask  you  to  elect] 

The  motion  was  directed  to  stand  until  the  foQoinog 
day,  in  order  that  the  defendant's  election  might  be 
known  by  that  time* 

Jan.  17 — The  defendant  elected  to  abide  bj  his 
bill  of  exceptions. 

Jan.  19. — MoNAHAN,  C.J. — ^Mr.  Brewster  was 
unable  to  sign  the  certificate,  and  the  time  for  applj- 
ing  for  a  new  trial  was  extended,*  so  that  virtnslly 
the  motion  was  made  within  the  first  four  days  of  U^ 
term.  It  was  then  stated  by  him  that  the  bUl  of  a- 
ceptions  was  pending.  The  Court  thought  it  right  to 
grant  the  order  on  the  grounds  of  misdirection  and 
reception  of  illegal  evidence.  At  the  instance  of  Mr. 
Macdonogh,  the  plaintiff^s  counsel,  steps  were  taken 
to  procure  Judge  Hayes's  report,  and  it  was  procored. 
Notice  was  served  of  cause  to  be  shown  against  the 
conditional  order  for  a  new  triaL  It  occurred  to  ns 
that  the  proper  form  of  application  shonld  be  to  set 
aside  the  order,  and  not  to  show  cause  against  % 
if  improvidently  obtained.  Aooordingly,  a  motion  has 
been  made  to  set  it  abide,  inasmuch  as  the  party  had 
no  right  to  obtain  such  an  order,  and  the  Conrt  no 
right  or  power  to  grant  it  We  quite  agree  with  the 
plaintiff's  counsel,  after  looking  into  the  cases,  that 
the  Court  made  this  order  unadvisedly.  The  Court 
ought  to  have  held  their  hand  for  a  few  days,  or  have 
then  forced  the  defendant  to  elect  What  is  to  be 
done?  The  defbndant  not  now  abandoning  his  biH  (jf 
exceptions,  the  conditional  order  mnst  be  set  asida 
But  the  question  is,  what  rule  shall  we  make  as  to  the 
costs  of  the  orSer,  and  the  costs  of  obtaining  Jodge 
Hayes's  report  We  might  discharge  the  order  which 
would  carry  the  costs  of  it  Bnt  we  tbink  the  Conrt 
improvidently  grafted  it  We  shall  say  no  nie  on 
the  motion  to  uiow  cause,  and  let  the  pardes  abide 
their  own  cost& 

CondUumtd^  order  iet  aside  wdho^A 
costs.  No  rtde  on  the  motion  to 
show  cause. 


•  See  8  Ir.  Jnr^  N.S.,  pw  08. 
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JoBKSOW  V,  HooQENS. — April  'JO,  May  8. 

Common  Law  Procedure  Act^  1863,  s.  134 — Charg- 
mg  order  on  reversionary  interest — Substitution  of 
servtcCm 

Upon  the  marriage  of  the  defendanfs  father  and 
mother^  the  fajJier  being  in  contempt  oj  Court,  a 
Master  in  Chancery  in  his  report^  made  under  the 
directions  of  that  Courts  approved  of  the  draft  of 
a  marriage  settlement^  by  which  the  personal  pro- 
perty of  the  wife  was  to  be  vested  in  trustees  in 
trust,  to  pay  the  proceeds  ihsreofto  the  wife  during 
her  lifejor  her  separate  use,  and  after  h^  decexise, 
in  trust  for  the  child  and  children  of  the  marriage, 
in  such  shares  as  she  should  by  dud  or  will  ap- 
point; and  in  defifult  of  appointment,  amongst 
them  equally^  %fmore  than  one.  The  proposed  set- 
tlement was  never  e9:ecuted,  but  was  subsequently 
acted  tgiHm  in  several  instances  by  the  Conrt  and 
by  the  parties.  Held— I^  the  defendant,  the 
only  surviving  issue  of  the  marriage,  had  an  inte- 
rtst  in  two  sums  of  £1012  lOs.  Ad,,  government 
stocky  onJ  £16989  12a,  2d.,  bank  stock,  standing 
in  the  Bank  of  Ireland  to  the  credit  of  the  cause  of 
Thomas  dodgens  and  Anue  Hodgens,  otherwise 
Walker^  his  wife,  v,  Elizabeth  Wheeler  and  Lydia 
Cair,  and  to  the  separate  credit  of  Anne  Hod- 
gens  (portion  of  the  said  personalty)  chargeable,  at 
the  instance  of  a  judgment  creditor,  under  the  \34th 
section  of  the  Common  Law  Procedure  Act,  1853. 
T^  defendant  resided  out  of  the  Jurisdiction. 

Held — not  service  of  the  charging  order  authorized 
by  the  said  section  might  be  substituted  upon  the 
iiiftndanfs  father  and  an  attorney  of  the  Court, 
who  had  acted  Jor  the  defendant  in  a  suit  some 
years  premoudy,  and  whose  name  appeared  in  m- 
veral  affidamts  made  to  resist  the  motion  of  the 
psigment  creditor^  though  in  such  affidavits  the 
defendants  father  and  thi  attorney  severally  repu- 
diated the  ^aracter  of  the  defendants  agent. 

W.  Sidney^  dC.  (with  blm  H.  Plunkett),  moved 
that  a  conditional  order  made  in  chamber  in  thia  mat- 
ter, and  bearing  date  the  27th  Febrnary,  1863,  might 
be  made  abeolate  notwithstanding  the  caase  shewn. 
The  order  was  in  the  following  terms : — ".  On  motion 
of  Mr.  Plnnkett,  of  counsel  for  plaintiff,  and  on  read* 
lag  the  affidavit  of  James  Peter  Byrne,  attorney;  and 
it  appearing  by  siud  affidavit  that  the  plaintiff  ob- 
tained a  judgment  in  this  canse  in  this  Conrt  in  or  as 
of  Micbaelmas  Term,  1861,  for  the  sam  of  £108  78. 
1  Idi,  indnding  costs,  and  that  said  snm  is  still  unpaid 
and  nnaatisfiecf;  and  it  farther  appearing  by  said  affi- 
davit tbat  the  aud  defendant  has  a  reversionary  inte- 
rest in  the  sum  qf  £1012  10s.  4d.-,  government  new 
three  per  cent,  stock,  and  in  the  sum  of  £16,989 12s. 
2d.  bank  stock,  now. standing  in  the  books  of  the  Go- 
vernor and  CJompany  of  the  Bank  of  Ireland,  to  the 
credit  of  the  canse  of  Thomas  Hodgens  and  Anne 
Hodgens,  otherwise  Walker,  his  wife,  jagainst  Elisa- 
beth Wheeler  and  Lydia  Oarr,  and  to  the  separate 
credit  of  sud  Anne  Hodgens. — It  is  ordered  by  the 
Right  Honourable  Justice  Fitzgonld  that  the  iuterest 
of  the  defendant,  Thomas  VValker  Hodgens,  in  Maid 
nspeclive  sums  of  £1012  10s.  4d.,  new  three  per 


cent  stock,  and  £16,989  12s.  2d.,  bank  stock,  do 
stand  charged  with  the  payment  of  the  amoant  of 
plaintiff's  said  jndgraent  debt  and  inter^t,  prso  mnch 
thereof  as  shall  remain  unsatisfied,  unless  cause  be 
shown  to  the  contrary  by  the  said  defendant  or  some 
other  -person  interested,  within  ten  days  after  service 
of  this  rule  on  Thomas  Uods^ens,  the  attorney  for 
said  defendant''     On  the  9th  March  the  following 
order  was  made: — **0n  motion  of  Mr.  Plunkett,  of 
coansel  for  plaintiff^  and  on  reading  the  order  of  the 
27th  February  last,  made  in  this  canse  and  affidavit 
of  James  Peter  Byrne,  attorney,  it  is  ordered  by  the 
Right  Honourable  Judge  Keogh  that  service  to  be 
made  of  said  order  of  27  th  February  last,  and  of  thia 
order  on  Thomas  Hodgens,  the  defendant's  father,  and 
on  Mr.  Massy  Onge.  of  AbbeyvUle,  Harold's  cross, 
both  in  said  affidavit  of  James  Peter  Byrne  men- 
tioned, and  on  Thomas  Hodgens,  the  defendant's  so- 
licitor (all  in  said  affidavit  mentioned),  shall  be  deemed 
good  service  of  said  order  of  27th  February  last  on 
the  defendant  unless  cause  be  shown  to  the  contrary 
within  six  days  after  such  service  as  aforesaid."   The 
application  was  made  under  the  1 34th  section  of  the 
Common  Law  Procedure  Act  1863.     The  affidavit  of 
Mr.  James  P.  Byrne,  the  pluntiff's  attorney,  upon 
which  the  conditional  orders  were  made,  after  sutiug 
the  recovery  of  the  judgment  and  tbat  the  deponent 
was  informed  and  believed  that  the  defendant  resided 
at  Brussels,  went  on  to  add  that  it  appeared  by  the 
certificate  of  the  Accountant-General  of  the  Court  of 
Chancery,  bearing  date  the  5th  February,  1863,  that 
there  was  in  the  Bank  of  Ireland,  to  the  credit  of  the 
cause  of  Thomas  Hodgens  and  Anne  Hodgens,  other- 
wise Walker,  his  wife,  v.  Elizabeth  Wheeler  and 
Lydia  Carr,  and  to  the  separate  credit  of  Anne  Hod- 
gens, the  sum  of  £1012  10s.  4d.,  government  new 
three  per  cent  stock,  and  X  16,989  12s.  2d.,  bank 
stock.     That  the  deponent  was  informed  and  believed 
that  the  defendant  Thomas  Walker  Hodgens,  was  en- 
titled  to  the  reversion  in  swd  sums  expectant  on  the 
death  of  his  mother,  the  swd  Anne  Hodgens,  under 
and  by  virtue  of  the  settlement  executed  on  the  mar- 
riage of  Thomas  Hodgens,  the  fiither  of  tbe  said  de< 
fendant,  with  the  swd  Anne  Hodgens,  in  which  set- 
tlement it  was  provided  that  certain  monies,  of  which 
the  above  sums  were  part,  were,  after  the  decease  of 
the  said  Anne  Hodgens,  to  go  to  the  issue  of  said 
marriage,  if  an  only  child,  and  if  more  than  one,  then 
to  such  children  in  such  shares  and  proportions  as  the 
said  Anne  Hodgens  should  appoint;  and  in  default  of 
appointment,  that  said  monies  were  to  be  payable  to 
such  children,  share  and  share  alike.     That  there 
were  issue  of  sidd  marriage  only  two  children,  one  of 
whom,  as  deponent  was  informed  and  believed,  died 
before  attwning  twenty-one  years  of  age.     That  de- 
ponent was  informed  and  believed  there  was  on  tbe 
16th  day  of  November,  1861,  sUnding  to  the  credit 
of  the  said  cause  the  sum  of  £22,407  12s.  6d.,  Bank 
of  Ireland  stock;  and  tbat  the  said  defendant,  Thomas 
Walker  Hodgens,  being  entitled  to  a  reversionary  in- 
terest as  aforesaid  in  sud  feum,  and  bis  said  mother 
being  entitled  to  a  life  interest  therein,  they  entered 
into  a  consent  on  or  about  the  let  day  of  June,  186i, 
and  thereby  agreed  to  draw  respectively  out  of  said 
sum  of  £22,407  12».  6d.  so  much  oi  said  sum  s^  at 
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the  price  of  the  day  would  be  eqaivaleot  to  the  8nm 
of  £6,500  each;  and  that  in  pareaance  of  aaid  oon- 
■eot  an  order  of  the  Gonrt  of  Ohancerj  in  Ireland, 
bearing  date  the  1 6th  daj  of  November,  1861,  was 
made  directing  the  payment  of  said  two  snms  of 
£6,500.  That  in  pursuance  of  said  order  the  said 
defendant,  Thomas  Walker  HodgeniK  executed  and 
sent  to  bis  father,  Thomas  Hodgens,  who  resided  at 
No.  8  Beech-hill,  in  the  connty  of  Dublin,  the  usual 
power  of  attorney  to  draw  a  snm  of  £6,500;  and 
that  the  said  Thomas  Hodgens,  on  the  4th  December, 
1861,  under  said  power  of  attorney  obtained  payment 
of  said  sum.  That  disponent  was  informed  and  be- 
lieved that  Mr.  Thomas  Hodgens,  solicitor,  who,  de- 
ponent was  informed  and  believed,  acted  for  the  said 
defendant  io  sidd  Ohanoery  cailse,  was  said  defendant's 
solicitor  in  Ireland;  and  that  Mr.  Messy  Onge,  of 
Abbeyville,  HaroldVcross,  as  deponent  was  informed 
and  believed,  received  rents  for  said  defendant 
[^Christian,  J. — ^The  order  must  be  one  under  the 
134th  section,  that  the  interest  of  this  young  man,  if 
any,  shall  stand  charged,  the  result  of  which  will  be 
that  the  funds  can  never  be  realised  without  ulterior 
proceedings.  The  order  cannot  be  made  nnder  the 
previous  sections. J  [Monahan^  C.J. — This  is  a  pro- 
ceeding which  decides  nothing;  and  if  it  be  a  proper 
case  for  substitution  of  service,  it  will  be  competent 
for  the  owner  of  the  fund  to  show  that  the  defendant 
has  nothing  to  do  with  it,  and  to  draw  it  out.  The 
question  is,  if  we  have  jurisdiction.] 

Atickael  Marriay  Q-  O.t  and  Albert  Hodgens^  con- 
tra.—Thomas  Hodgens,  the  solicitor,  has  made  an 
affidavit,  denying  that  he  is  the  defendant's  attorney, 
or  has  acted  as  such  since  the  suit  which  was  termi- 
nated  on  the  16th  November,  1861.  Thomas  Hod- 
gens, the  father  of  the  defendant,  has  made  an  affidavit 
denying  that  he  is  his  son's  agent,  and  stating  that 
the  defendant  has  not  an  interest  in  the  funds  in  the 
order  of  the  27th  February,  1863,  set  forth,  sufficient 
for  the  Court  to  charge  by  an  order,  inasmuch  as  that 
interest  is  merely  an  equitable  right  aa  yet  unascer- 
tjuned,  there  having  been  no  decree  of  the  Oourt  of 
Chancery  declaring  him  entitled  to  said  fund;  and 
the  marriage  settlement  referred  to  never  having  been 
executed,  and  claiming  to  have  himself  an  interest  in 
the  fnnds.  Massy  Onge  has  made  an  affidavit  de- 
nying that  he  is  the  defendant's  land  agent,  or  agont 
in  any  capacity,  or  that  he  ever  received  any  rents 
from  him*  Thb  order  cannot  be  made  absolute,  for 
two  reasons.  The  Court  must  be  satisfied  that  the 
defendant  has  an  interest  in  this  fund;  or,  at  least,  a 
prima  fade  case  of  such  interest  must  be  made.  We 
appear  for  Thomas  Hodgens,  the  father  of  the  defen- 
dant, in  two  characters — as  regards  the  fund,  and  as 
regards  the  substitution  of  service.  There  are  no  such 
words  in  the  section  as  "  if  any."  The  order  will 
embarrass  another  Court.  The  parties  to  a  suit  in 
the  Conrt  of  Chancery  have  a  right  to  protest  against 
a  stranger  coming  into  a  court  of  law  and  embarrass- 
ing them  in  respect  to  the  fund.  [^Chrietian^  J. — 
They  do  not  seek  to  charge  your  interest  If  the  or- 
der were  to  be  made  nnder  the  132nd  section  yon 
might  be  prejudiced,  but  it  is  under  the  1 34th,  which 
places  (hfc  creditor  in  the  same  position  as  if  the 
debtor  had  himself  charged  the  fnnd.]     HatcheU  v. 


Wyee  (4  Ir.  0.  L.  Rep.  286);  OSimmr  v.  Simp9(m(% 
Ir.  C.  L.  Bap.  app.  xxxviii);  BoUon  v.  B^fme  (4  Ir. 
C.  L.  Rep.  1 76).    In  the  last  of  these  cases  the  Court 
of  Exchequer  would  not  make  the  order,  becaiue  the 
nature  of  the  defendant's  interest  was  not  sworn  tOb 
What  interest  is  shown  here?    [Monahan^  CJ^ 
It  is  sworn  that  the  defendant  has  an  interest  expect- 
ant upon  the  life  interest  of  his  mother.]    There  nij 
be  equitable  rights  which  the  Court  of  Chance^  cia 
deal  with,  but  there  is  no  interest.    [^Monahan^  CJ, 
— It  is  lud  down  in  Ferguson*s  note  to  the  1 34th  sec 
that  it  is  competent  to  charge  the  interest  of  a  debtor 
which  is  mercdy  contingent  or  donbtfnl.]    [BaU^  J, 
— Can  yon  carry  it  (hither  than  that  ^ere  id  a  dis- 
pute if  the  son  has  any  interest?]     There  is  no  dis- 
pute.    The  alleged  settlement  never  was  ezecnted  ss 
appears  from  HodgeTU  v.  Hodgena  (4  CL  &  Fin.  323) 
The  defendant's  father  was  guilty  of  a  contempt  of  ooait 
in  marrying  a  ward.  The  Master  in  Chancery  aftenrsnb 
made  a  report  approving  of  the  draft  of  asettlemeDt. 
[Monakan^  C.  J. — What  gave  Mrs.  Hodgens  th^  life 
interest  in  the  fnnd?]     She  has  got  an  order  to  hare 
the  dividends  paid  to  her  during  her  life  to  her  sept- 
rate  use.   [^MonahaTi,  C-J. — And  were  no  other  rights 
decided  by  that  order?]     None.    [C%rt9tian, /.-- 
Was  the  Master's  report  confirmed?]  Never.  [Chrit- 
ixnn,  J. — Did  anyone  make  objections  to  his  draft?] 
It  does  not  appear.     It  would  seem  that  no  stepi 
were  taken  to  get  this  settlement  executed,  because  of 
other  proceedings  in  the  House  of  Lords.    {Ball,  </. 
— ^This  draft  has  in  all  probability  ascertained  (hst 
the  defendant,  who  is  the  only  son,  is  entitled  to  the 
fund.]    That  is  assuming  that  the  settlement  will  be 
carried  out,  to  do  which  there  must  1m  proceedhigs  in 
Chancery.     The  son  will  have  to  come  in  bj  petition 
and  obtain  a  decree.     [Chriaiian,  •7'*— The  &cts  of 
this  case  are,  that  the  son  has  an  actnal  equitable  in- 
terest in  a  known  existing  fund.    A  charging  order 
will  not  fetter  the  Conrt  of  Chanoevy,  because  sokN 
a  stop  order  is  made  oor  order  will  not  preTont  the 
fund  from  being  transferred.]     As  to  the  snbstitotioB 
of  service  it  may  be  taken  for  granted  that  the  fttbtf 
corresponds  with  his  son  once  a  week,  bnt  that  will 
not  make  him  his  agent;  nor  will  three  bad  serrices 
make  one  good  one.     Special  s^ncy  for  this  pnrpoM 
must  be  a  special  continning  agency — KiU  v.  BM^- 
«on  (4  Ir.C.  L.  Rep.  186.) 

H.  PlunheU  in  reply.— ffadgene  v.  HodgeM{*(^ 
&  Fin.,  323),  shews  that  the  defendant  has  an  mte- 
rest  in  this  fund.  The  setUement,  though  not  k^ 
mally,  is  virtually  executed,  because  the  fiither  hss 
agreed  to  give  up  all  claim  to  his  wife's  persons!  pro- 
perty except  the  one-fifth  of  it,  which  by  the  settle- 
nient  she  has  power  to  appoint  to  him.  The  Goort 
will  do  here  what  was  done  in  Sogers  v.  JIoHov^c^ 
(5  M.  &  G.,  292),  in  which  Maule,  J.,  asks,  "  If  stock 
is  improperly  charged,  is  not  the  Court  of  Chancy 
the  proper  tribunal  in  which  to  seek  for  a  remedy? 
A  doubtful  interest  may  be  charged. — Fowler  t. 
Churchm  (2  Dowling's  Rep.,  N.  S.,  662).  If  the 
defendant  has  no  interest,  tte  charging  order  will  do 
him  no  injury.  The  cases  cited  on  the  other  side 
were  cases  of  orders  attaching  present  vested  interests. 
Gilmour  v.  Simpson  was  the  case  of  a  garnishee  order. 
As  to  the  substitution  of  service,  the  agent  mentioned 
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in  Ihe  134th  section  b  uot  ageat  io  respect  to  the 
fnnd,  bat  agent  generally.  The  words  are,  a  **  copy 
of  such  order  shall  be  served  on  the  debtor,  or  hid 
attoniej  or  ageni."  In  Wrigid  v.  MUUr  (1  Ir.  Jnr., 
N.  S.,  295),  it  was  held  sofficient  that  the  agent  had 
the  power  of  discovering  his  principal's  residence,  al- 
though be  swore  that  he  bad  ceased  to  correspond  with 
him. — Cartici-ighi  Y.  BaU  (3  Ir.  C.  U  Rep^  3l). 
The  troable  which  Thomas  Hodgens,  the  attorney, 
takes  here,  is  a  proof  that  he  is  acting  for  the  defen- 
dant. What  interest  has  any  other  person?  [Mon- 
akan^  C.  J. — They  have  displaced  yonr  statement 
that  the  settlement  was  execnted.  Your  affidavit  re- 
garding the  defendant's  interest,  though  sufficient,  is 
iintrae.3 

The  motion  stood  over  for  an  affidavit  stating  the 
real  fiseta  relating  to  the  defendant's  interest  in  the 
fond  eooght  to  be  charged. 

Ma^  8. — W.  Sidney,  Q^C^  renewed  his  applica- 
tion, and  stated  that  search  had  been  made  in  the 
Court  of  Chancery,  by  which  it  appeared  that  a  peti- 
tion had  been  filed  by  the  defendant  nnder  the  Chan- 
cery Regolation  Act,  1850,  to  enable  him  to  draw  ont 
a  portion  of  one  of  the  snms  the  plaintiff  was  seeking 
to  cluu^ge.     That  petition  disclosed'that  the  petition- 
er's mother  had  been  pat  in  possesion,  and  had  ever 
since  continued  so,  that  the  Master  in  his  report  had 
found  the  marriage  between  the  defendant's  father  and 
mother,  and  approved  of  the  draft  of  a  settlement  by 
which  the  property  was  to  be  limited  to  the  mother  dur- 
ing her  life,  and  to  her  children  after  her  death,  with 
a  power  to  appoint  the  one-fifth  of  it  to  her  husband. 
The  petition  disclosed  that  there  was  issue  of  the 
marriage,  that  a  consent  entered  into  by  the  petitioner 
and  Ms  mother  that  the  Accountant  General  of  the 
Coort  of  Chancery  should  transfer  a  certain  sum  to 
the  petitioner,  was  made  a  rule  of  Court    It  disclosed 
the  payment  of  three  sums  of  money  to  the  petitioner, 
with  his  mother's  consent,  and  on  that  petition  an 
order  had  been  made. 

Aiberi  Hodgma  (with  him  Michad  Morris,  dC) 
contra. — The  134th  section  does  not  apply  to  this 
case  at  all;  it  must  be  read  in  connection  with  the 
132ad.  [Christian  J. — The  132nd  section  is  quite 
new;  the  section  in  Pigot's  Act  only  gave  a  charging 
order,  which  made  it  necessary  to  go  into  Chanceiy, 
hat  the  order  under  this  section  may  be  followed  by 
an  ezecntion.]  The  135th  section  deals  only  with 
vested  Interests.  [Monahan,  C, «/.— It  b  very  re- 
markable that  the  135  th  section  does  not  state  whe- 
ther the  order  is  to  be  an  attaching  order  or  a  charg- 
ing order,  and  why?  because  it  includes  both  vested 
and  reveEsionary  mterests.  Christian,  J. — It  was  the 
custom  for  common  law  judges  to  make  orders  under 
Figot'a  Act,  charging  funds  in  the  Court  of  Chancery.] 
French  v.  Balfe  (6  Ir.  Chan.  Rep.,  63);  ffatcheU  v. 
Wyee  (4  Ir.  C.  L.  Rep.,  286).  [Monahan,  C.J.— 
What  we  thought  in  HaUihdl  v.  Wyse  was  not  that 
it  would  be  more  convenient  to  go  into  the  Court  of 
Chancery,  bat  that  we  had  not  jurisdiction  to  make 
the  order.] — The  Court  of  Chancery  can  deal  with  the 
Maater's  report,  but  this  Court  ^11  scarcely  do  so.  It 
has  been  departed  from  in  several  instances  since.  In 
May,  1834,  the  Master  of  the  Rolls  directed  that  the 
defendant's  father  should  be  excluded  from  any  in- 


terest in  the  fuuil  In  February,  1835,  Sir  Edward 
Sugden  reversed  an  order  of  the  Master  of  the  Rolls, 
and  his  order  was  reversed  by  Lord  Plunket,  whose 
order  was  in  turn  reversed  by  the  House  of  Lords. 
2  Maddock's  Chan.  Practice,  685,  lays  it  down  that 
the  Coart  of  Chancery  never  acts  upon  a  report  until 
it  is  confirmed.  This  report  is  purely  interlocutory. 
If  the  settlement  had  ever  been  executed,  the  order 
on  the  petition  referred  to  could  not  have  been  made. 
\^Monahan,  Q*J. — Why  not  upon  consent?]  There 
might  be  more  cesttUs  que  trnsts,  [Mcmahan,  0./.— 
Legally  that  is  the  presumption,  but  after  a  lady  ar- 
rives at  a  certain  age,  there  are  not  likely  to  be  any  more 
ceshiis  que  tru8t8.'\  Watts  v.  Porter  (3  EL  &  BU  743). 
[^Christian,  J. —  Watts  v.  Porter  has  been  since  over- 
ruled, and  the  opinion  of  Erie,  J.,  who  dissented, 
held  to  be  the  right  one.]  The  Court  must  be  satis- 
fled  there  is  an  interest  which  they  can  attach.  [^Mon' 
ahan,  (7.  J. — If  there  be  no  interst,  there  can  be  no 
injury.  Christian,  J, — It  is  enough  for  us  that  there 
appears  to  be  a  prima  facie  caae»  The  Coart  of  Chan* 
eery  can  act  upon  that  if  they  think  there  is  an  inte- 
rest.] As  to  substituting  service,  there  was  no  liti- 
gation on  the  occasion  of  the  petition  referred  to  when 
Thomas  Hodgens,  the  attorney,  acted  as  solicitor. 
The  father,  mother,  and  son  went  in  before  the  Chan- 
cellor one  morning,  and  said  that  they  were  the  par- 
ties entitled  to  the  fund,  and  had  agreed  that  a  por- 
tion of  it  should  be  paid  out.  This  transaction  oc- 
curred two  years  ago.  Acting  once  will  not  make 
a  party  an  agent  for  his  purpose.  [Ball,  J, — Does 
Thomas  Hodgens  swear  that  the  relation  of  solicitor 
and  client  has  ceased  between  him  and  the  defendant] 
He  swears  he  did  not  act  in  any  manner  to  induce  the 
plaintiff's  attorney  to  believe  he  was  the  defendant's 
attorney.  The  agent  must  be  a  person  in  whom  there 
is  a  moral  duty  to  communicate  with  his  principaL 
ReOly  V.  WhiU  (6  Ir.  Jur.,  N.  S.,  87).  In  Ouinness 
V.  Armit  (3  Ir.  Law  Rep.,  165),  where  the  motion 
was  made  under  Pigot's  Act,  the  reputed  attorney  of 
the  defendant  was  not  allowed  to  be  served. 

J7.  Plunhett,  in  reply,  was  directed  to  confine  him- 
self to  the  question  of  substitution  of  service.  Thomas 
Hodgens,  the  attorney,  appears  as  the  attorney  in  a 
number  of  affidavits  which  have  been  made  in  this 
case.  If  he  'is  not  the  defendant's  attorney,  who  b  to 
pay  him  the  costs  of  them? 

MoNAHAN,  C.  J.-. We  have  no  doubt  that  we  have 
here  an  agent  representing  the  absent  gentleman,  and 
shall  make  absolute  the  order  charging  his  interest  in 
this  fund.  We  shall  also  make  abMlute  the  order 
to  substitute  service. 

Order  made  absolute. 


Court  of  fSxtt^tqutv. 

(Revxvux  Sidb.) 
The  ATTORmr-QBKXBAL  v.  CtJLUEir. 

t  Reported  by  Ollw  J.  Burke,  Bh|.,  Barrliter.at.Lew.] 

Charitable  bequests — Exemption  from  legacy  duty^^ 
Secret  trusts^^  ^  6  Vict  c  82,  «.  38. 

B,  F.,  the  testatrix,  by  wHl  bearing  date  the  10th  Feb. 
1829i  after  giving  several  leg<icies,  bequeathed  the 
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the  price  of  the  day  would  be  equivalent  to  the  sum 
of  £6,500  each;  and  that  In  pareuance  of  8«a  <»«- 
aeot  an  order  of  the  Court  of  Chancery  in  Ireland, 
bearing  date  the  16th  day  of  November,  1861,  was 
made  directing  the  payment  of  eaid  two  sums  of 
£6,500.  That  in  pursuance  of  said  order  the  saia 
defendant,  Thomas  Walker  Hodgen^,  executed  and 
sent  to  his  father,  Thomas  Hodgens,  who  rwided 

Nb.  8  Beech-hill,  in  the  county  of  Dublin,  * 

power  of  attorney  to  draw  a  sum  of  £6 

that  the  said  Thomas  Hodgens,  on  the  4» 

1861,  under  said  power  of  attorney  ob* 

of  swd  sum.     That  deponent  was  ' 

lieved  that  Mr.  Thomas  Hodgen 

ponent  was  informed  and  belie- 

defendant  in  said  Chancery  c^ 

solicitor  in  Ireland;  and 

Abbeyville,  Harold's-cro 

and   believed,    receive  ,  :;. 


:.--:  ^^^er  death,  and  that 

^     '-.^ -^^^.^ires  of  testatrix 

.  '     •  c^\^  ^Zj^said  rmdnt  to  pur- 

'•  ."^  y      *■  'Yih^ii  tfic  trust  was  one 

/   *^'^A^^  ^^  ^""/^^^  ^^  ^^^ 

'^  l-^L^  cf^tJn  reside  to  the  said  Most 

-*•  J  '^itf^l^.  D>  vm  a  hequest  for 

''^.'^i^^^d  that  no  duty  was  payable 

'/r  ^X'f'^ff^^eldf  that  a  secret  trust  cannot 

^iS^-f  h  the  legatee  for  the  purpose  of 

;  '^^'^laaci  duty,  and  that  therejore  the 

M^^Mj^Jga>ntained in  the  wiU  oj  testatrix, 

^'^^f^      ihieet  to  legacy  duty,  and  was  not 

^'/  "^fCsSth  section  of  5  4r  6  VicL  c.  82, 

^^  %w^  ^>^9V^^from  duty. 


[Christian,  •7'.— Th*^ 
134th  section,  tb' 
any,  shall  star 
that  the  fund' 
proceedings, 
previous  se 
ceeding  w         ,  -  ' 
case  for  -'  .  '^ 

for  the 
has  0 
qaet' 


iflformation  filed  by  Her  Majesty's  At- 

^^^  ff^^ttX  agamst  the  Most  Reverend   Doctor 

to^/'^co»  ^^^^  Catholic  Archbishop,  Ac.,  to 

Fw/    ^  fi^eoi  of  the  duty  which  had  become  paya- 

^^  ^'^gjesty  in  respect  of  a  certain  residue  of 

-i^tc'    ,  estate,  amounting  to  a  sum  of  iS  4,700, 


.''estate,  amountmg 
pe^i>*^^0ftthed  by  the  will  of  one  Bridget  Fitz 


er 


AP^        the  testatrix,  to  the  Most  Reverend  Daniel 
^ef*^^'     iloman  Catholic  Archbishop  of  Dublin,  and 
M^^^^v.  Pat 
payment 


to 


l^v.  Patrick  Doyle,  both  since  deceased,  and 
tl*®  ^^xrmtKnt  of  which  the  defendant  is  now  liable, 


\Q  ^0|TDrstrator  of  the  goods  and  chattels  which  were 
^l^oadmmistered  of  the  said  Bridget  Fitzgerald, 
^^^  abo  as  executor  of  the  Rev.  Patrick  Joseph 
p^yle,  deceased,  the  acting  executor  under  the  will 
^f  the  said  testatrix.  The  information  then  stated 
^at  testatrix  was,  at  the  time  of  her  making  her  will, 
iind  the  several  codicils  thereto,  possessed  of  personal 
estate,  and  by  her  will,  dated  10th  Feb.  1829,  she  ap- 
pointed one  Peter  Locke,  and  the  Rev.  Patrick  Jo- 
seph Doyle,  executors  of  said  will  She  thereby  be- 
queathed to  the  said  Peter  Locke  the  sum  of  £200, 
and  to  the  said  Patrick  Joseph  Doyle  £100,  and  after 
various  otSaer  bequests,  she  bequeathed  the  *'  rest,  red- 


/iroperty,  real  and  personal, 

TF>M  (4  Ir.  a  L.  Rep  V»))tion  whatsoever,  to  said 

Ir.  C.  L.  Rep.  ap**      ^^^^  Murray,  and  the  sarvifor 

c!  L.  Rep.  17^*    \  WflJ»ni«trators,  executors,  and  as* 

of  Excheo'         J^^^  ^^®  iatentions  expressed  in  her 

nature  v>rie^  ^nto  eflRecL*'     To  thb  will  there 

^1  r^idUt  each  dated  7th  October,  1839, 

,  ^flent  to  the  Act  1st  Victoria  for  amend- 

.  fjie  laws  relating  to  wills— the  first  confirming 

'  ^J,  and  the  second  in  the  following  terms,  *'to 

//^r0  any  doubt  as  to  my  intention  as  to  the  devise 

^^V^  Request  of  my  real,  freehold,  and  personal  estates, 

;  ./y/(/acIare  that  the  same  shall  go  to  the  said  Patrick  Joseph 

/"'$  Oojh  (therein  called  the  Rev.  Patrick  James  Doyle),  and 

j:*\Afii/ltho  Most  Rev.  Daniel  Murray,  named  in  my  will,  ac- 

^2^^/cording  to  the  directions  therein,  and  that  it  is  not 

'*^^'    intended  that  the  same  or  any  part  thereof  should  be 

given  or  bequeathed  to  any  other  person."   There  was 

a  further  codicil,  appointing  Anne  Carroll  execntrix  in 

place  of  Peter  Locke,  deceased,  and  a  further  codidl 

24th  January,  1849,  declaring  Rev.  Patrick  Joseph 

Doyle  the  person  named  in  the  will  as    Patrick 

Doyle. 

Testatrix  died  on  5th  of  May,  1850,  without  having 
revoked  or  altered  the  said  residuary  bequests.  Probate 
was  granted  on  the  18th  June,  1850,  to  Anne  Carroll 
and  Rev.  Patrick  Joseph  Doyle.  Said  Rev.  Patrick 
Joseph  Doyle  thereupon  took  possession  of  the  assets, 
either  for  his  own  or  some  other  person's  benefit,  but 
did  not  pay  legacy  duty  on  the  residue.  The  Most  Rev  • 
Daniel  Murray  died  in  Feb.  1852,  and  Rev.  Patrick 
Joseph  Doyle  died  in  Dec  in  the  same  year,  having 
first  made  his  last  will  in  writing,  whereby,  after  some 
pecuniary  legacies,  he  bequeathed  the  residue  to  the 
defendant,  for  such  religious  and  charitable  purposes 
as  he  should  think  fit,  and  appointed  defendajit  and 
Rev.  Philip  Dnbey  executors.  Probate  of  said  will  was 
granted  to  the  Most  Rev.  Archbbhop  Cullen,  in  Jao* 
1853.  Anne  Carroll  died  intestate  in  1853,  never 
having  interfered  in  the  administration  of  the  personal 
estate  of  said  Bridget  Fitzgerald,  the  testatrix.  Admi- 
nistration de  bonis  non  of  the  testatrix  was  granted  to 
defendant  on  the  20th  June,  1 854,  who  then  took  pos- 
session of  the  assets,  and  retained  same  either  for  bis 
own  use  and  benefit,  or  for  the  benefit  of  some  other 
person,  to  a  large  amount,  comprising  the  remaining 
part  of  the  residue  bequeathed  by  said  will  of  Brid- 
get Fitzgerald,  and  also  delivered  and  pud  to  cer- 
tain persons,  or  otherwise  satisfied  and  discharged 
the  remaining  part  of  said  residue.  The  information 
averred  that  legacy  duty,  at  £10  per  cent,  was 
payable  by  the  said  Patrick  Joseph  Doyle,  and  that 
there  was  and  is  payable  by  the  defendants  to  her 
Majesty  a  duty  of  £10  per  cent  upon  the  value 
thereof,  the  same  having  been  bequeathed  to  strangers 
in  blood ;  that  application  was  made  to  said  Rev.  Patk, 
Joseph  Doyle,  who  in  his  lifetime  declined,  and  defen- 
dant now  declines,  to  pay  same,  on  the  ground  that 
certain  charitable  trusts  were  declared  by  letters  writ- 
ten by  testatrix  to  said  Most  Rev.  Daniel  Murray  and 
Rev.  Patrick  Joseph  Doyle,  and  that,  therefore,  the 
personal  representatives  of  the  testatrix  were  bonnd, 
as  trustees,  to  apply  said  residue  to  purposes  merely 
charitable,  and  as  such,  said  residue  is  exempt  from 
legacy  duty ;  that  such  letters  were  not  admitted  to  pro- 
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alluded  to  In  the  will-QC,  codicils.   The  prayer 
''>rmation  was  m  accoi^ance  with  the  above 
'irth,  that  defendant  might  be  chargeable 
iaty  at  £10  percent 
onnation  the  defendant  filed  an  answer, 
9  admits  the  will  and  codicils,  and 
be  correctly  stated  in  the  informa- 
^ant  farth^    says,   that    although 
>^  ^chbishop*  Murray  and  Rev.  Pat- 

-  '     ^  appear  npon  the  face  of  the 

■  acils  to  be  residuary  legatees  for 

m  And  benefit  nnafiected  by  any  trust,  yet 

a  truth  they  took  no  personal  interest  in 
•endue,  and  ^fendant  submits  that,  under  the 
dreomsCanees  hereinafter  mentioned,  the  said  Most 
Key.  Doctor  Murray  and  the  Rev.  Patrick  Joseph 
Dojle  were  but  trustees  of  the  said  residue  for  chari- 
table purposes,  they  having  accepted  in  testatrix's 
lifetime  the  trusts  directed  by  her  in  relation  to  said 
residue  in  communications  in  writing  made  by  her  to 
them  in  her  lifetime  as  hereinafter  mentioned.  That 
contemporaneon:ily  with  the  execution  of  her  said  will, 
that  IS  to  say  on  the  1 0th  of  February  1829,  the  tes- 
tatrix wrote,  signed,  and  sent  to  the  Most  Rev.  Doc- 
tor Morray  and  Rev.  Patrick  Joseph  Doyle  respec- 
tively, three  letters,  the  first  of  them  to  the  Most 
Rev.  Doctor  Murray — the  second  directed  to  Rev. 
Patrick  Joseph  Doyle  (therein  termed  the  Rev.  Pa- 
trick Doyle),  and  the  third  directed  to  the  Rev.  Pa- 
trick Joseph  Doyle.  That  said  first  letter  is  as 
fottows:— • 

••  26  Temple-street,  Dublin, 
"  10th  February,  1829. 

^Uj  Lord,— I  have,  on  the  10th  February,  1829« 
made  mj  \uX  will,  ^  The  high  opinion  I  have  of 
the  Rev.  P.  J.  Doyle  has  induced  me  to  nominate  him 
one  of  mj  executors,  in  order  that  certain  intentions 
of  mine  shall  be  faithfully  complied  with.  In  my  will 
I  have  lefl  him  absolutely  £100,  and  I  have  left  him 
and  yoo,  my  lord,  residuary  legatees  of  my  remaining 
property,  after  discharging  my  debts  and  legacies.  I 
trust  your  grace  will  be  aware,  by  my  leaving  the  re- 
sidue of  my  property  to  you  and  the  Rev.  P.  Doyle,  I 
do  so  merely  as  a  trust  that  the  property  left  to  yon 
may  be  disposed  of  in  the  manner  and  for  the  purposes 
I  shall  direct,  thinking  it  better  to  do  so  than  mention 
them  particularly  in  my  last  will  and  testament  (some 
part  of  them  arising  from  a  conscientious  feeling).  I 
desire  that  after  my  debts,  legacies,  and  bequests  are 
satisfied,  money  is  to  be  given  for  Masses  for  my  soul, 
and  for  different  charitable  institutions,  all  of  which  I 
have  particularly  specified  in  my  letter  to  the  Rev.  P. 
Doyle,  a  copy  of  which  I  enclose  you,  that  you  may 
more  fully  understand  my  intention  about  what  I  wish 
to  have  done  with  the  residue  of  my  property.  Af- 
ter what  1  have  mentioned,  I  leave  for  you  and  the 
Rer.  1>T.  Doyle  the  remainder  of  my  property.  I 
wish  It  should  be  laid  out  towaVds  the  foundation  of 
a  confront  for  the  edncation  of  female  children  of  re- 
q)ectAb!e  parents  reduced  to  poverty.  I  would  prefer 
convents  that  would  take  children  to  live  with  them, 
of  the  order  of  the  Visitation,  provided  they  undertook 
to  instmct  the  poor,  and  were  bound  to  do  so,  and  I 
would  by  no  means  leave  my  property  to  a  convent 


unless  it  benefited  the  poor,  ^      I  remun,  my  lord, 
your  lordship's  most  humble  servant, 

^^BfilDQEr  FrrZGEEALD." 

That  the  second  letter  was  of  like  date  and  im- 
port, addressed  to  the  Rev.  P.  J.  Doyle,  also  ex- 
plaining the  said  trusts  on  which  she  appointed  him 
and  Most  Rev.  Dr.  Murray  trustees  of  her  said  will; 
and  the  defeitdant  denies  that  he  took  possesion,  or 
retained  any  portion  of  the  said  personal  estate  ^for 
his  own  use  and  benefit,  but  claims  to  hold  the  same 
for  the  charitable  purposes  disclosed  in  the  letters 
above  mentioned,  and  therefore,  for  the  reasons 
hereinbefore  and  after  mentioned,  defendant  declines 
to  pay  said  legacy  duty  of  £10  per  cent,  in  informa- 
tion claimed;  and  defendant  now  submits,  as  a  matter 
of  law,  that  inasmuch  as  the  said  Most  Rev.  Doctor 
Murray  and  Rev.  Patrick  Joseph  Doyle  did,  in  the 
lifetime  of  testatrix,  receive  from  her  directions  in 
writing  aforesaid  to  apply,  and  did  in  pursuance 
thereof  conseut  to  apply,  the  residue  of  her  personal 
estate  for  the  charitable  trusts  mentioned  in  the  fore- 
going letter,  the  trust  was  one  which  a  Oourt  of 
Equity  would  enforce,  and  that,  therefore,  the  bequest 
of  tiie  residue  to  the  said  Most  Rev.  Dr.  Murray  and 
Rev.  P.  J.  Doyle  was  really  and  substantially  a  be- 
quest thereof  for  charitable  purposes,  and  that  no  duty 
is  payable  in  respect  thereof. 

Thi^  SoUcitor-OenercU  and  JM  appeared  fbr  the 
Crown* — The  question  for  the  consideraUon  of  the 
Oourt  is  whether,  under  the  circumstances  of  the  case, 
the  residuary  bequest  is  exempted  from  legacy  duty  or 
not  by  the  38th  section  of  the  5  <&  6  Vic  c.  82.  It 
is  submitted  that  the  late  Archbishop  Murray  and  the 
Rev.  P.  J.  Doyle  were  strangera  in  blood  to  the  testa- 
trix, and,  as  such,  their  legacies  now  in  the  hands  of 
Abp.  GuUen  are  liable  to  pay  a  legacy  duty  of  £10 
per  cent;  and  that  as  the  charities  for  which  the  trusts 
contended  for  were  intended  did  not  appear  on  the  faoe 
of  the  will,  same  were  not  exempted  by  the  proviso  at 
the  close  of  the  38th  section  of  the  5  <&  6  Vic.  c.  82. 

Sir  Colman  CLoghlenj  Q.C7.,  and  John  O'Hagan^ 
contended  that  a  trust  was  created  of  the  residue 
of  Bridget  Fitzgerald's  estate  for  charitable  pur- 
poses, which,  in  a  Court  of  Equity,  could  have  been 
enforced  adversely  against  the  late  Most  Rev.  Dr.  Mur- 
ray and  Dr.  Doyle;  that,  if  this  were  so,  the  residue 
was  a  legacy  given  to  be  applied  for  a  purpose  merely 
charitable  within  the  meaning  of  the  5  &  6  Vic  c.  82, 
s.  38.  The  following  cases  were  relied  on  in  support 
of  the  defendant's  case: — Strickland  v.  Alderedge  (9 
Vesey,  619);  Tee  v.  Ferris  (2  K.  &  J.  357);  Shary 
V.  Garttf  (2  1.  C.  351);  Drakefardy.  WUk3(3  Atk. 
539);  Sweeting Y.  Svoeeting{\  Drew.  331);  Attorney 
General  v.  Nash  (1  M.  &  W.  237);  Walgrove  v. 
Tel>bs(2  Kaj  &  Johnson,  313);  Attorney- Oensral  v. 
Dillon  (13  L  Ch.  127);  Bobson  v.  Neale  (17  Beav. 
178.) 

[The  arguments  on  both  sides  are  fully  reviewed  hj 
the  two  members  of  the  Court,  who  delivered  judgment 
in  the  case.] 

PiGOT,  C.B.^ — My  brother  Deasy  is  obliged  to  at* 
tend  this  morning  in  the  Chancery  Appeal  Court,  but 
he  has  authorised  me  to  say  that  he  fully  concurs  In 
the  judgment  of  the  Conrti  which  I  am  now  about  to 
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deliver.  The  Solicitor-Qeneral,  in  openiuflr  the  case 
on  the  part  of  the  Crown,  stated  (very  properlj  in  my 
opinion)  that  Jie  did  not  mean  to  contravene  the  pro- 
position relied  npon  in  the  answer,  via.,  that  the  two 
residnary  legatees  of  the  residue  beqaeathed  to  them  by 
the  testatrix  were  trustees  for  the  pnrposes  indicated 
in  the  letters  dated  contemporaneously  with  the  will, 
and  transmitted  to  them  by  the  testatrix.  The  cause 
was  set  down  to  be  heard  on  the  information  and 
answer;  the  statements  in  the  answer  must,  there- 
fore, be  taken  as  admitted — the  statements  not 
only  that  the  two  letters  addressed  by  the  tes- 
tatrix to  the  Rev.  Patrick  Joseph  Doyle,  one  of 
the  residnary  legatees,  and  the  letter  addressed  to 
the  Most  Rev.  Dr.  Murray,  the  other  residnary  lega- 
tee, were  transmitted  to  and  received  by  them  in  the 
lifetime  of  testatrix,  but  that  copies  of  the  letters  ad- 
dressed to  the  Rot.  Mr.  Doyle  were  transmitted  to 
the  Most  Rev.  Dr.  Murray,  and  that  a  copy  of  the  letter 
addressed  to  the  Most  Rev.  Dr.  Mnrray  was  trans- 
mitted to  the  Rev.  Mr.  Doyle;  that  in  the  testatrix's 
lifetime  both  the  residnary  legatees  accepted  the  trusts 
declared  in  those  letters,  and  that  those  letters  re- 
maining in  their  possession  after  the  death  of  the  tes- 
tatrix in  1860  were  fonnd  among  their  papers  after 
their  respective  deaths.  The  answer  further  states 
that  after  the  death  of  testatrix,  the  Rev.  Mr.  Doyle, 
acted  with  the  assent  of  Doctor  Mnrray  in  applying 
the  property  bequeathed  to  them  in  conformity  with 
tho^e  trnsta,  that  they  did  not  claim  any  benefit  for 
themselves  in  reference  to  that  property,  and  that  the 
defendant,  who  is  the  executor  of  the  surviving  resi- 
duary legatee,  and  the  administrator  de  bonis  non  of 
the  original  testatrix,  claims  no  benefit  under  her  said 
will,  and  admits  that  he  possesses  the  remaining  portion 
of  the  residue  as  trustee,  and  now  claims  exemption  from 
the  legacy  duty  on  the  ground  that  the  residnary  le- 
gatees took  the  property  as  trustees.  Although  some 
reliance  was  placed  in  the  reply  upon  the  codicil  of 
7th  October,  1839,  as  a  testamentary  document  an- 
nulling the  trustfl  created  by  the  letters,  and  by  the 
.  acceptance  of  the  trusts  by  the  residnary  legatees,  it 
appears  to  me  that  the  evidence  conclusively  esta- 
blishes that  the  trust  continued  to  be  reposed  by  the 
testatrix,  and  to  be  accepted  and  adopted  by  (he 
legatees  after  that  codicil,  and  to  have  been  wholly 
unaffected  by  it.  It  is  hardly  necessaiy  to  refer  to 
authorities  on  the  subject  of  trusts  of  this  nature ;  al- 
most all  of  them  are  collected  in  Lover  v.  Bipley  (3 
Smale  &  Giff.,  48);  Walgrove  v.  TMs  (2  K.  &  J. 
313);  and  The  AUomey  General  v.  Dillon  (13  I. 
C,  127).  The  rnle  is  thus  enunciated  by  the  Vice- 
Ghanoellor  in  Wc^rove  v.  Tebba  (2  K.&  J^  321)— 
**  Where  a  person,  knowing  that  a  testotor  in  making 
a  disposition  in  his  favour  intends  it  to  be  applied  for 
purposes  other  than  for  his  own  benefit,  either  ex- 
pressly promisea,  or  by  silence  implies,  that  he  will 
carry  the  tesUtor's  intention  into  effect,  and  the  pro- 
perty is  left  to  him  upon  the  faith  of  that  promise  or 
undertaking,  it  is  in  effect  a  case  of  trust.^'  In  the 
codicil  of  the  7th  of  October,  1839«  the  testatrix,  after 
indicating  her  desire  to  remove  any  doubt  as  to  her 
iBtention  as  to  the  devise  of  her  real,  freehold,  and  per- 
sonal estate,  uses  these  words,  '*  I  hereby  declare  the 
same  shall  go  to  the  Rev.  Patrick  James  Doyle  and  the 


Most  Rev.  Daniel  Mnrray  named  in  my  will  soeonliog 
to  the  directions  therein,  and  that  it  is  not  intended  to 
be  bequeathed  or  given  to  any  other  person.^    It  ap- 
pears strange  enough  that  she  misdescribed  or  inide- 
quately  named  the  Rev.  Mr.  Doyle  in  the  will  aod  in 
the  letters  addressed  to  him,  she  named  him  as  the  Be?. 
Patrick  Doyle.      In  the  codicil  of  the  7th  of  OctoBer, 
1 839,  she  designated  him  as  Patrick  James  Doyle,  and 
in  a  codicil  of  the  24th  January,  1849,  she  corrected 
the  error  she  had  made,  and  stated  that  he  shonld  have 
been  described  as  Patrick  Joseph  Doyle,  which  appeared 
to  have  been  his  true  name,  and  she  declared  that  be  was 
the  person  whom  she  appointed  as  one  of  her  execators 
and  joint  residuary  legatees  with  the  Most  Bev.  Daniel 
Murray,  Roman  Catholic  Archbishop  of  Dablin.   If  I 
am  to  express  an  opinion  as  to  the  motive  and  pa^ 
pose  of  the  testatrix  in  making  the  codicil  of  theTth 
of  October,  1839,  it  would  be  that  she  intcDdedto 
describe  Patrick  James  Doyle  as  the  person  whom, 
under  the  name  of  Patrick  Doyle,  she  had  made  hj 
her  will  joint  residuary  legatee  with  Dr.  Morraj. 
Whatever  might  be  her  motive,  the  words  she  used 
had  no  further  efficacy  in  disposing  of  the  propert/ 
than  those  of  her  will;  the  bequest  in  the  w'dl  was 
to  the  Rev.  Patrick  Doyle  and  the  Most  Bev.  Dr. 
Murray;  that  in  effect  was  a  bequest  to  him  and  to 
another  person.     The  words  of  the  codicil  indicating 
that  the  legatees  named,  and  they  only,  shall  take 
under  the  will,  are  not  stronger  or  more  coDdosire 
than  the  words  of  the  will  in  Shary  v.  Oarty  (2  LG. 
35 1 ).     The  main  object  of  the  trusts  was  not  to  be- 
stow any  part  nf  the  fund  on  any  specified  person;  it 
was  to  fonnd  and  establish  an  institution  of  a  specified 
kind,  for  the  purpose  of  educating  in  a  specific  waj  a 
specified  class  of  the  poor;  but  independently  of  an; 
criticism  on  the  form  of  the  codicil  of  the  7th  of  Oc- 
tober, 1839,  the  &ct  that  the  testatrix,  during  the 
rest  of  her  life,  neariy  eleven  years,  left  the  letters  on- 
withdrawn  in  the  possession  of  the  residuary  legatees, 
that  they  reuined  those  letters  ontil  their  respectire 
deaths,  and  that  they  acted  in  the  performance  of  the 
the  trusts  which  those  letters  purported  to  create, 
lead  irresistibly  to  the  inference  that  thetrostwu 
treated  after  the  codicil,  as  well  as  before,  both  bj  the 
testrix  and  the  legatees  as  imposing  a  oontinoing  and 
binding  obligation  to  take  the  property  at  her  death, 
not  for  their  own  benefit,  but  apon  the  trusts  of  the 
letters  which  they  so  retained.     The  mun  qoestion 
which  we  have  to  determine  is,  whether  the  legacj 
duty  attaches  to  the  bequest  of  the  residue,  or  whe- 
ther it  is  exempted  by  the  proviso  in  the  38th  sec- 
tion of  the  5th  and  6th  Victoria,  cb.  82,  exempting 
charitable  bequests  from  duty.     It  is  contended  on  the 
part  of  the  defendant  that  the  legacy  duty  does  not 
attach,  because  this  is  a  bequest  for  a  purpose  within 
the  scope  of  the  proviso.    On  the  part  of  the  Crown 
it  is  not  denied  that  the  purposes  aro  within  the  scope 
of  the  proviso;  but  it  is  contended  that  the  lepcj  is 
not  within  the  exemption  created  by  this  proviso,  be- 
cause the  legacy  is  not  given  for  a  charitable  porpose 
on  the  fiice  of  the  will     The  defendant's  counsel,  bj 
whom  this  case  has  been  argued  with  great  abllitj« 
contended  that  the  Court  ought  now  to  reaort  to 
matter  dehors  the  will  to  ascertdo  the  pnrpoee  of 
the  legacy,,  with  a  view  to  determine  whether  it  it  ^ 
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■0  chargeabte  with  dntj,  in  the  same  waj  as  %e 
must  resort  to  matters  dehors  the  will  to  ascer- 
tain whU  is  the  amount  of  dnty  chargeable,  for 
example,  on  determining  whether  the  legatee  does 
or  does  not  stand  in  such  a  relation  to  the  tes- 
tator as  renders  him  liable  to  duty  less  than  what 
wonld  be  chargeable  by  a  stranger,  or  to  detei^ 
mine,  as  in  Swutmg  y.  Sweeting  (1  Dmry,  331), 
whether  a  provision  created  by  an  appointment  under 
a  power  given  by  a  will  was  or  was  not  chargeable 
with  legacy  duty  as  if  giren  directly  by  the  will 
Cemea  bave  been  suggested  in  which  evidence  extrin- 
sic of  the  will  must  confessedly  be  resorted  to  for  the 
pnrpoee  of  determining  with  what  dnty  the  legatee 
shall  be  chargeable  with  respect  to  the  legacy.  If 
there  be  a  bequest  of  £1,000  to  A.  B.,  who  clums  to 
be  the  testator's  son,  and  it  is  disputed  that  he  stands 
In  thai  relation  to  the  testator,  the  amount  of  the 
dnty  may  depend  upon  the  legitimacy  of  the  legatees. 
If  there  be  a  legacy  to  G.  D.,  who  claims  to  be  the 
testator's  widow,  the  amount  of  the  duty  may  depend 
upon  the  validity  of  the  claimant's  marriage.  It  is 
contended  that  the  question  whether  the  purposes  of 
the  legacy  are  within  the  proviso  excepting  bequests 
from  duty,  is  an  inqoiry  as  much  within  the  con- 
templation of  the  statute,  as  an  inquiry  whether  the 
legatee  is  the  legitimate  son,  or  was  the  lawful  wife 
of  the  testator,  or  whether  the  appointee  under  a 
power  takes  the  legacy  under  the  provisions  of  the 
Act  of  Parliament.  I  confess  I  have  not  come  without 
doubt  and  hesitation  to  the  conclusion  that  those  analo- 
ipes  do  not  furnish  a  safe  rule  for  construing  the  ex- 
empting proviso  of  the  statute.  The  answer  to  the 
argument  ibnnded  upon  them  appears  to  me  to  be 
fynusbed  by  the  terms  of  the  schedule  to  the  55th 
Geo.  3,  ch.  184,  and  by  the  terms  of  the  38tb  section 
of  the  5th  and  6th  Vict,  ch.  82,  and  the  4th  section 
of  the  8th  and  9th  Victoria,  ch.  76,  indicating,  though 
not  exdnsively  defining  what  shall  be  deemed  a  le- 
gacy within  the  meaning  of  the  Acts  granting  duties 
on  legades;  the  schedule  to  the  55th  ^o.  3,  ch.  184, 
extended  to  Ireland  by  the  5th  and  6th  Vict.,  ch.  82, 
where  any  such  legacy  or  residue,  or  any  share  of  such 
residae,  shall  have  been  given,  to  or  have  devolved  to 
or  for  the  benefit  of  the  child  of  the  deceased,  dw., 
imposes  a  duty  at  or  after  the  rate  of  one  per  cent, 
the  amount  or  value  thereon — then  aflter  several  other 
sections  comes  this  section — *'  When  any  such  legacy 
or  residue,  or  share  of  such  residue,  shall  have  been 
given,  or  have  devolved  to  or  for  the  benefit  of  any 
person  in  any  other  degree  of  collateral  consanguinity 
to  the  deceased  and  as  above  described,  or  to  or  for 
the  benefit  of  any  stranger  in  blood  to  the  deceased 
a  duty  at  or  after  the  rate  of  £10  per  cent  on  the 
amount  or  value  thereof.*'  The  38th  section  of  the 
5th  &  6th  Vict,  c  82,  and  the  4th  section  of  the 
8th  and  9th  Vict,  ch.  76,  correspond  nearly  In  terms. 
The  former  enacts  that  every  gift  by  any  will  or  tes- 
tamentary instrument  of  any  deceased  person,  which 
by  virtue  of  such  will  or  testamentary  instrument 
shall  have  effect,  or  be  satisfied  out  of  the  personal 
estate  of  such  person  so  dying,  ftc,  shall  be  deemed 
and  taken  to  be  a  legacy  within  the  true  intent  and 
meaning  of  this  Act  The  fourth  section  of  (he  8th 
and  9th  Viet.,  ch.  76*  contains  with  others  the  provi- 


nons  in  nearly  similar  terms  applicable  to  all  the  se- 
veral Acts  granting  or  relating  to  debts  or  legacies  in 
Grsat  Britun  and  Ireland  respectively.  The  proviso 
at  the  end  of  the  38th  sec.  of  the  5th  and  6th  Vict  ch. 
82,  is,  that  nothing  herein  contained  shall  extend,  or 
be  construed  to  extend,  to  Ireland,  to  charge  with  dnty 
any  legacy  given  for  the  education  or  maintenance  of 
poor  children  in  Ireland,  or  to  be  applied  in  support  of 
any  charitable  institution  in  Ireland,  or  fbr  any  purpose 
merely  charitable.  This  provision  contains  in  terms 
the  following  as  express  enactments  of  the  Legisla- 
ture-^first,  that  a  gift  by  will  which,  by  virtue  of  a 
will,  shall  be  payable  out  of  the  personal  estate  of  the 
testator,  shall  be  deemed  to  be  a  legacy;  secondly, 
that  the  duty  of  £10  per  cent,  shall  attach  wherever 
any  such  legacies  shall  have  been  given  or  devolved 
to  or  fbr  the  benefit  of  any  person  who  shall  be  a 
stranger  in  blood  to  the  testator;  thirdly,  that  the 
exemption  provided  at  the  close  of  the  38th  section 
of  the  5th  and  6th  Vict,  ch.  82,  shall  apply  where 
the  legacy  is  given  for  some  of  the  purposes  mentioned 
in  the  proviso.  What  then,  is  the  tree  meaning  of 
the  words  **  given  for  "  in  connexion  with  the  words 
that  describe  the  purposes  exempting  the  legacy  from 
dnty?  Do  they  mean  that  the  legacy,  in  onler  to  be 
so  exempted,  shall  be  given  for  such  purposes  by  the 
will,  or  did  they  mean  that  if  the  legacy  be  given  by 
the  will,  the  purposes  may  be  shewn  by  matter  ex- 
trinsic of  the  will?  In  other  words,  is  it  a  legacy 
given  for  this  purpose,  unless  the  will  by  which  it  is 
given  declares  the  purposes  for  which  It  gives  them? 
I  have  come  to  the  cuoclusion  that  such  is  the  true  con- 
struction  of  the  Act  of  Parliament  and  that  the  exemp- 
tion does  not  exist  within  the  proviso  unless  the  pur- 
poses are  so  disclosed  by  the  will  itself  as  to  shew  that 
the  legacy  is  given  for  this  purpose.  The  statute  deals 
with  what  is  done  by  the  will ;  that  is  a  legacy  within 
the  meaning  of  the  statute  which  is  a  gift  by  the  will, 
and  which  is  to  have  effect  or  be  satisfied  by  virtue  of 
the  will,  and  though  the  interpretation  of  the  term 
*Megacy"  given  by  the  .38th  section  of  the  5th 
and  6th  Vict,  ch.  82,  and  the  4th  section  of  the 
8th  and  9th  Vict,  ch.  76,  is  not  exclusive,  and  only 
purposes  to  include  within  that  term  what  it  describes; 
yet  it  shews  that  the  LegisUture  contemplated,  as, 
indeed,  they  obviously  mnst  have  done,  that  the  will 
is  that  which  should  determine  what  should  be  the 
legacy.  I  am  sensible  that  the  words  are  largo 
enough,  if  not  controlled  by  the  context,  to  em- 
brace a  bequest  for  any  of  the  purposes  specified  in 
the  proviso,  howsoever  that  purpose  may  be  proved, 
and  I  am  sensible  also  that  the  construction  for  which 
the  Crown  contend ;  may  possibly  fumbh  the  means  of 
avoiding  duty  by  making  bequests  to  relatives  upon 
secret  trusts  fbr  strangers  under  circumstances  in 
which  the  Grown  may  not  easily  discover  the  trust,  or 
may  be  unable  to  establish  by  legal  evidence  to  de- 
prive the  Crown  of  the  duty.  It  is  quite  possible, 
also,  that  the  Legislature,  having  before  them  the 
established  rule  of  the  Courts  of  Equity,  which  formed- 
in  efibct  a  part  of  the  law  of  the  land,  may  have  m* 
tended  to  comprise  trusts  engrafted  b^  that  rule  on 
legacies,  to  use  the  language  of  some  of  the  judges; 
and  the  expressions  in  the  several  sections  of  the 
schedule,  **  where  such  legaqr,  ftc,  shall  have  been 
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given,  or  have  devolved  to  or  for  the  booefit  of  any 
•  person,"  muist  be  coneidered  large  enough  and  snffioient 
lo  inolnde  the  trust  for  a  peroon  not  named  in  the  will 
created  by  the  nndertaking  from  the  legatee  to  the 
testator,  to  hold  the  legacy  on  tmst  for  that  pei  son. 
This  view  may  be  considered  aa  deriving  some  colour 
from  the  rule  laid  down  expressly  in  some  of  the 
eases,  that  the  legacy  duty  shall  be  payable  by  or  at 
the  expense  of  the  person  who  is  beneficially  entitled 
to  the  legacy.  In  re  Wilkin  (1  Crompton,  M.  &  R. 
Ex.  Ch.,  142).  Notwithslandiog  this  conatmction, 
which  I  mention  for  the  purpose  of  bhewing  that 
they  have  not  been  overlooked,  I  feel  constrained 
to  hold  that  thb  is  not  a  legacy  given  for  a  cha* 
rieable  purpose  by  the  will,  and  that  not  being  so 
gi?en,  it  is  not  within  the  proviso  creating  an  exemp- 
tion fh>m  duty  contained  in  the  38th  section  of  the 
6th  and  6th  Vict,  ch.  82;  the  result,  then,  must 
be  a  decree  in  conformity  with  the  prayer  of  the  in- 
formations. I  have  not,  as  I  have  already  intimated, 
come  to  the  conclusion  at  which  I  have  arrived  with- 
out considerable  doubt,  and  some  fluctuation  of  opir 
nlon;  I  should,  speaking  for  myself,  not  regret  that 
.  aome  inexpensive  mode  might  be  adopted  for  review- 
ing our  decision,  if  not  acquiesced  in.  The  case  of  In 
re  TFt£bVMOfi(l  Crom.  M.  Ros.,  142),  decided  in  the 
Ooart  of  Exchequer  in  England,  was  brought,  I  pre- 
sume by  consent  between  the  Crown  and  the  party 
claiming  the  exemption  firom  the  legacy  duty,  in  the 
shape  of  a  special  verdict  before  the  judges  of  the 
-Court  of  Exchequer  Chamber,  and  the  decision  from 
Ihat  Court  is  reported  under  the  name  of  The  AUor^ 
n^'General  t.  Nash  (I  M.  &  W.,  237).  In  that 
case  the  exemption  was  claimed  on  the  gronnd  that 
the  beqoest,  which  was  for  charitable  purposes,  and 
was  to  be  distributed  under  the  will  in  small  sums, 
was  within  the  limits  which,  under  the  55th  Geo.  ch. 
184,  legacies  were  not  chargeable  with  duty,  and  the 
amonnt  of  dnty  claimed  ^id  not  differ  much  from  the 
amount  claimed  in  the  present  case  by  the  Crown. 

FnTOKRALD,  B. — I  am  also  of  opinion  that  the  gift 
of  the  residne  contained  in  the  will  of  the  late  Bridget 
Fitxgerald  is  subject  to  legacy  duty.  I  wish  to  be 
nnderatood  aa  offering  no  opinion  whether  or  not  the 
tmst  with  which  it  is  alleged  on  the  part  of  the  de- 
fendant that  such  a  gift  was  affected,  could  or  could 
not  be  enforced.  Even  on  the  assumption  that  it 
eonld,  and  that  it  would  be  considered  as  a  trust  for 
the  education  or  maintenance  of  poor  children  in  Ire- 
land, or  for  the  8n{^ort  of  charitable  institutions  in 
Ireland,.or  for  purposes  merely  charitable,  I  am  of 
opinion  that  that  it  is  not  a  legacy  within  the  Acta, 
because  it  la  not  a  gift  by  a  will  or  testamentary  in- 
atmment ;  the  only  gift  by  the  will  or  testamentaiy  in- 
atrament  is  a  gift  of  the  residuary  estate  to  the  resi- 
duary legatees,  and  no  tmst  as  to  the  application  of 
that  residne  is  imposed,  or  can  be  gathered  from  the 
will  I  wish  further  to  be  understood  as  offering  no 
opinion  as  to  the  terms  which  a  Court  of  Equity  may  or 
may  not  have  in  its  power  to  impose  on  parties  seeking 
through  its  aid  to  avail  themselves  of  a  secret  tmst  of 
a  legacy  given  by  will,  with  a  view  of  avoiding  the 
hfglier  amount  of  legacy  duty,  than  that  to  which  the 
seetui  que  trusU  of  the  legacies  wonld  be  liable,  it  may 
M,  but  i  am  far  from  saying  it  ia  so,  that  a  Court  of 


eqiity  may  have  a  right  to  say  to  such  partiea,yoii  shall 
not  avail  yourselves  of  a  secret  tmst  to  escape  Itg^cf 
duty.  In  the  present  ease  it  is  sufficient  to  say,  that 
under  the  provisions  of  the  statute  a  secret  tmst  cannot 
be  made  available  by  the  legatee  for  the  purposes  of  ex- 
emption of  legacy  duty,  and  I  cannot  aay  I  entertaia 
any  doult  on  the  point. 


Fox  9.  Broderick. 

Pleading — Motion  to  set  embarrassing  defence  aside 
— Flea  of  privileged  communication — Suspidan — 
Ground  of  suspicion  not  stated  m  plea — Hepnessey 
V.  Morgan  (8  /.  C.  L.  App.  66)  doubted. 

Motion  to  set  aside  defenoe,^^I7ie  summ(ms  andplauii 
complained  that  the  drfendaiU  used  slandenms  ex- 
pressions imputing  ernJbezdement  to  the  plamtifl 
Defence:  privileged  communioaUon^  that  defindant 
suspected  theptairttiff of  embezglemeni(mthovt  stating 
on  the  face  of  the  plea  the  ground  of  his  suspicion,) 
The  court  would  noU  on  motion^  set  aside  the  dejenee^ 
which,  had  they  /ollowed  Hennessey  v.  Morgan, 
they  should  be  compelled  to  do. 

This  was  a  motion  to  set  aside  the  defences  to  the 
first  and  second  paragraphs  of  the  summons  and 
plaint,  inasmuch  as  same  were  calculated  to  prejudice, 
embarrass,  and  delay  the  plaintiff  in  the  fiur  trial 
of  the  action.  The  summons  and  plaint  was  for 
slander,  and  stated  "  that  the  plaintiff  was,  before 
and  at  the  time  of  the  several  grievances  herein* 
after  mentioned,  by  trade  and  calling  a  shop  assistant, 
and  gained  his  living  by  that  employment,  and  was, 
at  the  time  of  the  grievances  hereinafter  stated,  em- 
ployed by  and  in  the  service  of  one  Michael  Broderick, 
as  his  shop  assbtant,  and  in  that  capacity  had  alwsya 
conducted  himself  with  honesty  and  rectitude;  yet  the 
defendant,  well  knowing  the  premises,  bnt  contriving, 
and  wrongfully  and  maliciously  intending  to  injure 
and  destroy  the  good  name  and  reputation  of  plaintiff 
in  his  said  trade  or  calling  of  shop  assistant,  and  to 
canse  it  to  be  suspected  and  believed  that  the  plaintiff 
had  been,  and  was  guilty  of  the  offence  and  dishoneety 
hereinafter  stated  to  have  been  imputed  to  him  by  the 
defendant  in  a  certain  conversation  which  he,  the  de- 
fendant, had  of  and  concerning  the  plaintiff,  and  of 
and  concerning  him  with  reference  and  in  relation  to 
the  aforesaid  trade  and  business  of  the  plaintiff,  in  the 
presence  and  hearing  of  divers  persons,  falsely  and 
maliciously  spoke  and  published  of  and  concerning  the 
plaintiff,  and  with  reference  and  in  relation  to  his 
afoi'esaid  trade  and  bnsiness,  the  following  scandalous 
and  defamatory  words,  that  is  to  say,  I  (meaning 
the  defendant)  thought  there  was  a  till  here  (meaning 
the  shop  in  which  the  plaintiff  was  employed),  for 
the  young  men  (meaning  plaintiff  and  hb  fibilow* 
assiiitants)  to  put  money  into,  and  not  into  their 
pockets;  you  (meaning  and  addressing  the  plaintiff)  did 
not  put  the  money  (meaning  a  shilling  received  by  the 
plaintiff  in  defendant's  presence  in  payment  for  goods 
sold  by  the  pUuntiff  then  luid  tfiere  for  bis  aforesaid  em- 
ployer) into  the  till.  On  the  virtue  of  my  solemn  oath 
(meaning  his,  the  defendant's);  you  (meaning  the 
plaintiff)  put  it  (meaning  the  aidd  shilling)  into  yoor 
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pocket,  meaning  thereby,  and  giving  it  to  be  nnder- 
siood,  that  the  plaintiff,  in  the  conne  of  his  business, 
and  in  breach  of  the  tmst  reposed  in  him  by  his  em- 
ploycHr,  had  been  guilty  of  an  indictable  offence,  to 
wit,  embeaaling,  stealing,  and  fraudulently  appropri- 
ating 8ud  shilling,  or  attempting  to  embeacle,  steal, 
and  frmndnlently  appropriate  the  same,  whereby  the 
plaintiff"  was  injured  in  his  character,  reputation, 
trade,  and  calling,  and  the  plaintiff  claims  £300  da- 
maizes.''  Defence: — *«That  Michael  Broderick,  the 
plaintiff's  employer,  was  and  is  a  general  merchant 
Teiy  extensively  engaged  in  business,  and  having 
nsoally  in  his  employment  several  young  men  as  shop 
assistanto  and  apprentices,  and  defendant  says  that 
on  the  occasion  of  the  speaking  and  publishing  of  the 
words  complained  of,  the  defendant  was  in  charge  of 
the  8h<^  of  the  said  Michael  Broderick,  the  said  Mi- 
chael Broderick  being  then  absent  therefrom,  and 
having  during  his  absence  confided  the  care  and  su- 
perintendence of  said  shop  to  the  plaintiff;  and  the 
defeadftnt  says  that  in  addition  to  the  plaintiff  there 
were  divera  other  persons  then  employed  and  present 
in  the  said  shop  as  assistants  and  apprentices  of  the 
said  Michael  Broderick,  and  it  was  the  duty  of  the 
phuntiff;  and  of  said  other  persons,  on  receiving  any 
money  fit^m  customers  of  the  said  Michael  Broderick, 
m  peyoient  of  goods  sold  to  them,  fbrthwith  to  place 
same  in  the  till  or  money  drawer  of  the  said  shop. 
And  the  defendant  further  says,  that  before  and  at 
the  time  of  the  speaking  and  publishing  by  him  of 
the  words  complained  o^  the  plaintiff  had  been  and 
was  (ofia/cfe  suspected  by  the  said  Michael  Brode- 
rick and  the  defendant  to  be  guilty  of  dishonestly  ap- 
propriating to  his  own  use  moneys  of  tlie  said  Mi- 
chael Broderick,  received  by  the  plidntiff  from  custo* 
mere  of  said  shop;  and  the  defendant  says  that  while 
he  WM8  90  in  charge  of  said  shop,  he  observed  the 
plaitt tiff,  immediately  after  getting  cash  f)ro*m  a  custo- 
mer in  payment  of  some  goods  sold  to  him,  put  his  hand 
into  his  pocket,  and  resume  his  duties,  instead  of 
gmitg  Bttatght  to  the  dU,  and  depositing  the  money  so 
received  by  him  therem,  aa  he  ought  to  have  done, 
and  thereapon  the  defendant,  in  discharge  of  his  duty 
to  the  siud  Michael  Broderick,  and  for  the  bona  fide 
porpoae  of  protecting  the  interest  of  the  said  Michael 
Broderick,  and  with  n  view  to  admonition  and  guid- 
aooe  ot  ihe  said  other  nssistants  and  apprentices  of 
the  said  Michael  Broderick  then  present  in  the  siud 
diop,  addressed  to  the  plidntiff,  in  their  hearing  and 
presence^  the  words  in  the  phtint  mentioned  in  the 
defamatory  sense  therein  imputed,  the  defendant  h&na 
fide  beKeving  same  in  the  sense  so  imputed  to  be  true 
and  wft&ottt  majice,  in  fact  as  he  lawfully  might  for  the 
causes  K^oreaatd." 

Hujft  M^DermU  in  support  of  the  motion. — ^Flrst, 
this  defoioe  does  not  specify  what  were  the  facts  and 
ciTcnm^aaces  which  caused  the  defendant  to  suspect 
the  plaitttiff  as  klleged.  Secondly,  that  though  pur- 
porting'to  be  a' plea  in  confession  and  avoidance,  it 
doee  noi  ooAfeaa,  but,  on  the  contrary*  denied  an  aver- 
ment hi  the  isn^mons  and  plaint,  via«,  that  the  plain* 
tiff  forthwith  placed  in  the  till  the  money  mentioned 
m  the  said  summons  and  plaint  Thirdly,  that  the 
occasion  of  speaking  the  words  sought  to  be  Justified 
bydw  defence,  b  not  averred  to  be  the  same  oeea8io& 


as  that  mentioned  in  the  said  summons  and  plaint, 
and  that  said  defence  is  ambiguous  and  oncertun  in 
point  of  fact.  The  only  defence  is  a  plea  of  privileged 
communication,  which  admits  the  speaking  of  the 
words,  and  the  defamatory  sense  imputed,  and  further 
it  is  alleged  that  the  defendant  and  his  brother,  before 
and  at  the  time  of  the  speaking  of  the  words  com- 
plained  of,  suspected  the  plaintiff  of  abstracting  the 
money  of  his  employer,  but  it  does  not  state  a  single 
ground  for  that  suspicion.  This  plea  b  one  of  privi- 
leged communication,  and  there  must  appear,  in  the 
words  of  Baron  Parke  in  Twogood  v.  Spiffing  (1  C. 
M.  &  R.  181),  a  reasonable  occasion  to  warrant  a  state- 
ment being  made.  Henneesy  v.  Morgan  (8  L  C.  L., 
Ap.  ixiz)  was  an  action  for  slander,  and  b  in  point; 
there  the  defendant  pleaded  that  he  spoke  the  words 
complained  of  believing  them  to  be  true,  and  the  de- 
fence was  set  aside  as  embarrasung,  because  it  did  not 
set  forth  the  facts  which  the  defendant  relied  on  for 
the  grounds  of  his  belieL 

M'Blaine. — ^The  case  of  Hennessy  v.  Morgan^  re- 
lied upon  on  the  other  side  is  a  decbion  founded  on  a 
mbtaken  application  of  cases,  which  have  reference 
exclusively  to  actions  of  malicious  prosecution.  De- 
fendant had  a  perfect  right  to  state  that  he  suspected 
the  phdntiff  of  acts  of  dbhonesty,  withoqt  being 
obliged  to  set  forth  hb  grounds.  Settmg  forth  those . 
several  facts  would  be  pleading  evidence;  a  look  or  a 
gesture  might  lead  to  a  suspicion,  and  it  would  be 
impossible  to  plead  the  act 

PiaoT,  G.B. — If  we  followed  HeniMeey  v.  Morgan^ 
we  should  grant  this  application,  as  that  case  is  in 
pomt;  but  the  Court  is  not  dbposed  to  do  so  on  mo- 
tion from  which  the  defendant  could  not  appeaL  At 
the  same  time,  the  objection  for  want  of  particularity 
might  perhaps  with  propriety  be  taken  by  motion. 
The  Court,  however,  is  of  opinion  that  in  thbuistanoe 
the  question  ought  to  be  tried  on  demurrer. 

Motion  to  stand  over.  Coda  to 
await  the  argument  of  the  de^ 
mufrer. 


M'CuLLAOH  V.  MHJabbt. 

Caee  etated  by  the iuatioes^^Weighti  and  MeamtiNi 
Act,  35  ^  26  VicL,  ch.  76— Practm^S^ht  to 
begin — Order  of  counaePe  addreea. 

W*  M.  purchaaed  a  given  weight  of  fUxsa  from 
M.  C.Jor  £U  na.  6d,  and  only  paid  therefor  a 
aum  of  £{4  I4a.  6d^  bting  thtee  MlUnga  leaa 
than  he  ought  to  have  paid  Jor  aame^  and  having 
declined  to  pay  the  aaid  aum  of  £14  17#.  Od^ 
he  waa  aummoned  to  appear  before  the  juatidu 
of  the  peace  of  the  B.  Petty  Seaaiona  Diatrict^  under 
the  25  ir  26  VicL  c.  76  (Weighta  and  Meaaur4$ 
Amendment  Act).  The  jmtioea  of  aaid  diatHO^ 
having  heard  the  eomplaint,  fined  aaid  TT.  M.  tmk 
ahillinga  and  coata  £1,  to  be  paid  within  one  fori*, 
night.  From  pUa  aentenee  an  a^ppeal  in  the  ahape 
of  a  caae  ataied  waa  brought.  Held,  that  the  oon^ 
viction  of  juatieea  waa  wrong^  inaamuch  aa  the  Ad 
waa  converaant  with  weighta  and  meaaurea  ahne^ 
and  not  with  the  pritea  of  the  ariiolea  purchaaedB 
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Held  aboi  thai  in  th$  argumenU  of  ccuea  itatedjbr 
th$  opinion  of  the  court  by  the  juaticea^  the  junior 
wuneelfor  Ae  appeliani  opens  the  argument* 

Cask  (br  the  opinion  of  the  Conrt  from  the  justices  of 
the  Balljbay  petty  session  district.  Go.  Monaghan, 
stated  **that«t  a  petty  sessions  held  in  and  for  the  petty 
sessions  district  for  Bailybay,  in  the  Gonnty  of  Mona- 
ghan, on  Monday,  the  ]6th  of  Febmary,  1863,  before 
the  undersigned  justices  of  the  peace  acting  in  and 
ibr  the  said  County  of  Monaghan,  one  William 
Magarry,  the  defendant,  was  summoned  before  us, 
chai^ied  in  and  by  a  certain  complaint,  namely,  that 
the  said  defendant,  having  contracted  with  complain- 
ant fur  the  purchase  of  a  quantity  of  flax  by  weight, 
and  the  true  weight  of  said  flax  having  been  ascer- 
tained pursuant  to  the  Weights  and  Measures  (Ire- 
land) Amendment  Act,  1862,  and  said  quantity  so 
asceitained  having  been  delivered  by  the  complainant 
to  the  defendant  as  such  purchaser,  he,  the  said  de- 
fendant, under  a  certain  pretext,  claimed  and  made  a 
deduction  or  allowance  from  said  weight,  same  not 
being  for  the  weight  of  any  sack,  bag,  cask,  firkin,  or 
other  covering  of  said  flax,  and  defendant  paid  said  com- 
plainant, James  M'Gullagh,  short,  wheieby  the  said  de- 
fendant has  incurred  a  pendty  of  £5i  on  the  1 7  th  day  of 
January,  1863,  at  Baliybay,  in  said  Gonnty  of  Mo- 
naghan, and  the  said  parties  respectively  being  then 
present  with  their  respective  attorneys,  the  said  com- 
phunt  was  duly  heard  before  us,  and  upon  such  hear- 
ing, an  order  was  made  to  the  following  effect,  vis., 
defendant  to  pay  a  fine  ten  shillings,  and  costs  £1,  to 
be  paid  by  defendant  within  one  fortnight  It  ap- 
peared in  evidence  that  William  Magarry  had  pur- 
chased a  quantity  of  flax  at  88.  6d.  per  stone  from 
M^Cullagh,  the  complainant;  that  Magarry,  when 
paying  for  the  flax,  paid  £14  Us.  6d.  instead  of 
£14  17s.  6d.,  being  a  sum  less  than  the  sum  he 
ought  to  hare  pud  by  three  shillings,  and  that  the 
defendant  declined  to  pay  the  full  sum  on  the  ground 
that  same  was  due  for  what  was  called  storage,  which 
was  an  old  custom  in  that  part  of  the  conntry,  though 
bk  pomt  of  fact  there  was  no  storage  at  ail  to  claim 
allowance  for.** 

Fraeer  was  proceeding  to  open  the  argament  for 
the  appellant,  when 

Doti»0,Q.C7.,  interposed,  and  claimed  the  right  to  be- 
gin on  behalf  of  the  respondent,  insisting  that  such  was 
the  practice  in  the  Queen's  Bench  and  Exchequer  in 
England,  although  HisdiflRirent  in  the  Oommon  Pleas 
fai  that  country. 

Fraeer  dted  Rex  v.  Brephy  (9  L  0.  L.,  App.  xi), 
in  which  the  rule  is  laid  down  by  the  Queen's  Bench  in 
Ireland,  ^  that  in  the  argument  of  cases  stated  for  the 
opinion  of  the  Gourt  by  justices  of  the  peace  under  the 
2(Hh  and  31st  Vict  c  43,  s.  2,  counsel  address  the 
Ooart  in  the  same  order  as  in  law  arguments.  There 
thejunior  counsel  for  the  appellant  opens  the  arga- 
ment; then  the  junior  on  the  other  side  opens  the  re- 
spondent's esse,  and  is  followed  by  iits  senior.  The 
senior  counsel  for  the  appellant  replies  upon  the  whole 
ease."  ^Ptgot,  C.B,,  said  that  the  Gourt  would  fol- 
low the  rule  laid  down  by  the  Queen's  Bench  in  Ire- 
land.] 

Fraeer  for  the  appellant^The  con^ction  by  the 


magbtrates  was  bad,  inasmuch  as  the  oflenoe  charged 
by  the  summons  was  that  of  making  a  deduction  from 
the  weight  of  the  article  sold;  whilst  the  evldenoe  set 
out  in  the  case  shewed  that  the  deduction  was  not  fnmi 
the  weight,  but  from  the  price  agreed/o  be  paid  for  the 
article  sold,  and  that  such  deduction  fix>m  the  price  did 
not  come  within  the  provisions  of  the  13th  sect,  of  the 
Weights  and  Measures  Act,  25  &  26  Vict.,  c  76, 
whereby  it  is  enacted  that  every  article  sold  by  woght 
shall.  If  weighed,  be  weighed  In  foil  net  standing 
beam ;  and  for  the  purposes  of  every  contract,  bar- 
gain, sale,  or  dealing,  the  weight  so  ascertained  shall 
be  deemed  the  true  weight  of  the  article,  and  no  de- 
duction or  allowance  for  tret  or  beamage,  or  any  other 
account,  or  under  any  other  name  whatsoever,  the 
weight  of  any  sack,  bag,  cask,  firkin,  or  other  cover- 
ing, in  which  snch  article  may  be  alqne  exc^ited, 
shall  be  claimed  or  made  by  any  purchaser  on  any 
pretext  whatever,  under  a  penalty  of  not  exceeding 
£5 ;  and  the  preamble  to  part  2nd  of  the  statute  re- 
cites that  it  is  expedient  to  abolish  all  local  denomi- 
nation of  weights  and  so  prohibit  improper  deduetiona 
in  weighing,  and  otherwise  to  regulate  the  mode  of 
weighing  articles  sold:  be  it  thereforefore  enacted, 
&a  No  provision  is  made  by  this  statute  as  to  the 
paying  or  deduction  of  payments,  but  is  merely  con- 
versant with  vendors  selling  by  false  weights,  while 
the  justices  deal  with  the  vendee  paying  from  and 
dodncting  from  snch  payment.  This  is  a  penal  sta- 
tute, and  must  be  construed  liberally. 

MaeMahon  (with  whom  was  Dowee^  Q.(7.) — ^Thia 
case,  if  it  be  not  within  the  letter,  is  within  the  q>lrit 
of  the  statute,  and  every  statute  ought  to  be  ex- 
pounded ac<k>rding  to  the  intent  of  its  makers.— 4 
Inst,  330);  Plowden,  467,  a.  The  mischief  to  be 
corrected  by  the  statute  must  be  considered. — Go.  Lit. 
246.  The  Weights  and  Mea.nres  Act  was  passed 
for  the  purpose  of  protecting  both  buyers  and  sellers. 
In  the  construction  of  statutes,  the  ends  contem- 
plated are  to  be  considered. -— Gomyn's  Dig.,  tit. 
Parliament,  319*  And  in  Vere  v.  Sampeon  (Har- 
drea,  208,  13  Gar.  2,)  it  is  said  that  what  is  withia 
the  intention  of  an  Act,  though  not  comprehended 
within  the  express  words  of  it.  Is  eqnivaleni  to  what 
is  within  the  express  words,  and  as  strong;  and  em 
to  penal  statutes,  equity  makes  no  difierenoe  betweea 
a  penal  statute  and  all  othen. — HmfdhCe  com  (3  B«^ 
3  Hardres,  206,  7,  8).  In  the  case  of  BywOn-  v. 
Brandling  (7  B.  dls  O.,  660),  Lord  Tenterdeo  sayam 
ooDStrnittg  Acts  of  Parliament  we  are  to  look  not 
alone  at  Uie  preambles,  or  at  any  particular  daaae, 
bnt,  if  we  find  auy  particular  expression  not  so 
large  and  extensive  in  its  import  as  those  osed  in 
other  parts  of  the  Act,  and  if  upon  a  view  of  the  whole 
we  can  collect  from  the  more  larf;e  and  extenMve  ex- 
pressions used  in  other  parts  the  real  intention  of  the 
Legislature,  it  is  our  duty  to  give  efiect  to  the  larger 
expression,  notwithstanding  the  phrase  of  lesa  exten- 
sive Import  in  the  preamble,  or  any  particular  daose. 

PiaoT,  G.B.,  (reads  the  preamble  of  the  statute  25 
<&  26  Vict,  c  76,  part  2nd,  and  also  the  15th  see- 
tion  of  said  2nd  part). — It  b  perfectly  pUun  that  the 
whole  scope  and  tenor  of  the  Act  are  conversant  with 
the  proper  ascertainment  of  the  weight  of  the  article 
sold,  and  with  nothing  else.    The  Act  contuna  ample 
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provisiOD  for  pfolecting  the  buyer  firom  any  dedaction 
10  weighing  the  article  sold  bj  the  seller  as  to  weights 
and  measures,  and  deals  with  the  manner  that  weight 
is  to  be  aocnratelj  ascertained;  bnt  it  leaves  both 
bayer  and  seller  perfectly  free  to  contract,  or  to  make 
aoy  dedncdon  whatever  that  might  suit  them  in  the 
price  of  the  article  sold:  the  conviction,  therefore,  of 
the  magistrato  cannot  be  sustained. 

OownoUon  of  the  magistraU$  quaked 
accordingly. 


Court  of  Vroibatr. 

C  R^MTtod  by  W.  a.  llUtor,  &4.,LLD .  BniUUr.at.lJiw.3 

Goods  or  Gnnois. — June  28. 

Renunciation — Probate  AcL 

An  executor  wha^  hejore  the  Probate  Ad  of  1857, 
had  rtnouncidi  was  not  permitted  to  retract  and 
accept  a  grant  of  administration  de  bonis  non  with 
the  wHlj  ire;  but  having  become  next  oj  kin^  he  woe 
allowed  to  take  a  grant  in  that  character, 

J.  Wn   Harrie  moved  that  Thomas  Bayley  Givens 
might  be  allowed  to  retract  his  renunciation,  and  be 
allowed  to  take  a  grant  of  administration  d$  bonis  non 
of  the  goods  of  the  deceased,  with  his  will  annexed. 
The  will  bore  date  the  29th  of  May,   1851,  and  ap- 
pointed Thomas  Bayley  Givens,  and  a  person  named 
O^Kelly,  executors.     Both  the  executors  renounced, 
and  on  the  24th  of  April,  1852,  letters  of  administra- 
tion of  the  goods  of  the  deceased  were  granted  to 
Msry  Givens,  the  widow  of  the  deceased.     She  had 
a  power  of  appointment  among  her  children,  but  did 
not  axereise  it,  and  the  applicant  was  now  the  sole 
next  ^  kin.     Goods  of  Morrison^  (2  S.  &  T.  129-) 
She  died  in  November,  1862,  and  there  was  a  sum 
of  £444  yet  to  be  realised,  via.,  a  debt  due  to  the 


Kbatdioe,  J.— The  Probate  Act  of  1857,  in  terms 
is  confined  to  renunciations  to  be  thereafter  made; 
bnt  I  think  the  principle  would  equally  apply  to  re- 
noncialioiia  made  before  the  Act,  as  it  might  mate- 
rially Interfere  with  the  chain  of  representation  which 
may  have  occurred.  Bnt  here  the  executor  has  ac- 
quired a  new  character  as  sole  next  of  kin,  as  in  the 
case  relbrred  to;  and  though  I  will  not  allow  him  to 
retract,  I  think  I  may  allow  him  to  take  a  grant  as 
next  of  kin. 

Order  accordingly* 


In  TBI  OOQDB  OP  ELIZAHrFH,  CoUMTISSB  Db  ChATAU- 
TILLABD^   THB  WITX  OF   LoUU  AlFBKD   Lb   BlAMC, 

CoMTB  De  Ghatauvillabx)^  latb  of  Enqhien,  in 
Frahgb,  dbcbased;  and  in  THB  goods  of  Robbbt 
Bbebt,  deceasbd. 

Husband  and  wife — Huiband  an  aUen^-JProper^  of 
wife—WiU^Power. 

The  wife  of  an  alien  can  by  unU  dispose  of  her  chat- 
tde  real  situate  in  the  United  Kingdom  aa  a  feme 
sole;  and  where  probate  had  been  grmted  to  her 


will  Umitul  to  su^  property  as  she  had  power  to 
dispose  0^  the  same  was,  on  motion  amended^  by 
making  tt  a  general  grant  irrespective  of  the  power. 

Dames  moved  on  behalf  of  Messra.  Charles  Earl  and 
Thomas  Young,  the  executors  named  in  the  will  of  the 
first  deceased,  that  the  grant  of  a  limited  probate  and 
of  admiobtration  de  bonis  non  which  had  heretofore 
been  made  in  the  two  cases,  be  amended  by  making 
them  general  grants.  It  appeared  firom  the  affidavit 
of  the  solidto.*,  that  Robert  Beeby,  the  father  of  the 
deceased,  was  a  native  of  Ireland,  but  had  by  resi- 
dence acquired  a  French  domicil,  and  was  at  his  death 
poesessed  of  three  leasehold  interests  for  long  terms  of 
years  still  unexpired  in  the  city  of  Oork.  Robert 
Beeby  by  his  will,  bearing  date  the  30th  of  Novem- 
ber, 1826,  in  the  French  language,  gave  to  the  de- 
ceased, his  daughter  and  only  child,  the  **  naked  pro- 
,perty  ^  of  what  he  died  possessed  of  in  Ireland,  leav- 
ing to  her  the  power  of  disposing  thereof  as  she  might 
think  fit  Robert  Beeby  having  died,  hb  will  was 
proved  in  the  Prerogative  Goart  in  Ireland  by  his 
daaghter,  the  deceased,  as  residuary  legatee,  the  sole 
executor  named  in  it  having  renounced.  The  de- 
ceased was  at  her  father's  death  and  still  is  mar- 
ried to  Alfred  Louis  Le  Blanc,  Comte  De  Chauii- 
villard,  who  was  and  is  an  slien,  and  a  native  of 
France.  The  deceased  had  two  children  only,  a  son, 
Alfred  Le  BUnc,  Viscomte  De  Chatanvilhurd,  and  a 
daughter,  Louisa  Le  Blanc,  De  Chatauvillard,  now 
the  wife  of  a  French  nobleman.  By  her  will,  dated 
the  25th  of  May,  1854,  executed  iu  the  presence  of 
and  attested  by  two  witnesses,  the  deceased,  being 
in  fact  a  feme  coverte,  appointed  Gbarles  Earl  and 
Thomas  Young  executors  and  trustees  of  her  will,  and 
in  pursuance  of  the  power  given  to  her  by  the  will  of 
her  late  father,  and  also  of  a  power  reserved  to  her  In 
her  marriage  settlement,  and  of  every  other  power, 
gave  and  beqaeathed  all  her  property  in  England  and 
Ireland,  over  which  she  had  a  testamentary  power  of 
appointment,  to  the  said  Earl  and  Young,  on  traat 
to  pay  themselves  £50  each,  and  to  several  other  per- 
sons £50  each,  and  to  hold  the  residue  on  trust  for 
the  benefit  of  her  two  children  in  equal  shares  for 
their  own  absolute  use.  The  deceased  made  a  codicil 
to  her  said  will  making  some  variations  in  the  dispo- 
sitions, but  it  is  not  necessary  to  detail  them,  and  sha 
died  on  the  4th  of  July,  1860.  On  the  23rd  March, 
1861,  Charles  Earl  and  Thomas  Young  obtained 
from  the  Court  of  Probate  in  Ireland,  probate  of  the 
said  will  and  codicil  limited  to  the  administration  of 
such  personal  estate  and  effects  aa  the  said  deceased 
by  virtue  of  the  will  of  the  said  Robert  Beeby  had  a 
right  to  appoint  and  dispose  of  by  her  said  will  and 
c<^cil  and  had  appouited  and  disposed  of  accordingly. 
A  petition  was  presented  by  the  said  Earl  and  Young 
in  the  month  of  Jane,  1861,  to  the  Court  of  Chan- 
cery in  Ireland,  against  the  son  and  daughter  of  the 
decessed  and  the  daughter's  and  the  deceased's  ree- 
pective  husbands,  iu  order  to  have  the  trusts  of  the 
will  of  Robert  Beeby  carried  into  execution,  and  the 
rights  of  all  parties  to  the  said  three  chattels  inte- 
rests, ascertuned  and  declared  and  for  the  usual  ac- 
counts. On  the  18th  day  of  November,  1861,  Earl 
and  Young  obtained  a  grant  of  administration  de 
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bonis  fion,  to  the  goods  of  f*aid  Robert  Beeby  fdth 
his  will  ADBezed,  limited  to  soch  property  ss  bis 
daughter  had  power  to  appoint  ander  his  wilL  la 
Master  Litton's  office,  where  the  matter  was  referred, 
m  diiBciil^  arose  on  the  grant  of  the  26th  of  Sfarch, 
1661,  and  of  the  Idth  of  November,  1861,  vie,  that 
they  would  not  include  the  leaseholds  at  all,  as  from 
the  opinions  of  French  advocates  it  was  argued  that 
the  will  of  fiobert  Beeby  gave  the  deoeased  the  abso- 
lute hiterest  in  the  chattels,  and  therefore  her  will 
0)  erated  not  as  an  exercise  of  a  power  of  appoint- 
ment, but  as  an  absolute  bequest,  and  the  probate 
and  adminiMration  therefore  should  not  have  been 
limited.  The  deceased  was  in  fact  married,  but  her 
husband  bmng  an  alien,  she  had  all  the  rights  of  a 
feme  aoUf  and  hii  assent  to  her  will  was  not  necessary. 
That  may  be  inferred  from  Bac  Abr.  title  Alien  C, 
where  it  is  stated,  p.  176,  that  an  alien  woman  mar- 
rying a  subject  shall  not  be  endowed,  because  by  the 
policy  of  the  law  all  aliens  are  disabled  from  acquir- 
ing any  freehold  here;  nor  can  an  alien  purchase  or 
inherit  any  lands  here  (except  as  a  merchant,  he  may 
a  lease  for  years),  and  that  if  the  eldest  son  be  an 
alien,  the  younger  brother  shall  inherit  the  fiither. 
The- analogy  of  the  wives  of  felons  also  applies,  who 
«re  considered  as  y»me9«o2B  and  able  to  dispose  by 
will  of  property  acquired  after  the  conviction  of  their 
husband. — Goods  of  MaHm  (2  Bob.  405);  Exports 
Franks  (1  M.  d^  S.  1);  Atlss  v.  ffook  (i3  L.  J.  Gh. 
776)  all  cited  in  Miller's  Prob.  Practice,  124;  Deerly 
T.  Duehsts  o/Mazarins  (1  Salk.  1 16,  I  Jarm.  Will^ 
31);  Newcome  v. Bower  (3  P.  Wm.  37);  PorOaad 
F.  Bodgsrs  (2  Vem). 

Kbatinoi,  J.  having  directed  inquiries  in  the 
office,  made  the  order  reciting  in  it  the  opinion 
cf  the  Oonrt,  that  the  husband  being  an  alien,  the 
deoeased  had  power  to  dispose  of  her  own  property, 
and  also  that  in  the  opinion  of  the  Court  she  had, 
under  her  father's  will,  an  absolute  interest  in  the 
leaseholds.  The  grants  were  amended  in  preference 
to  reieoking  them  and  giving  new  grants,  in  order  not 
to  pv^odice  the  proeeedings  had  in  Ohanoery. 

QmiLBT  V.  GoiiLBr. 
Practice — Amendment  qf  pleading 

M  ike  hearmffihe  Cowi  tM  aUow  the  pUadtng  to 
hs  amended,  hy  filing  a  further  plea  to  meet  the 
evidence, 

Tms  cause  was  at  hearing,  on  the  plea  of  undue  exe- 
cution only.  The  will  was  that  of  the  late  John  Gum- 
ley,  a  barrister;  and  on  cross  ex  nmioation  of  one  of  the 
attesting  witnesses,  a  son,  it  appeared  that  it  was  exe- 
cuted abont  two  hours  before  he  died,  and  that  he  never 
'spokq  afterwaitls.  It  was  never  read  to  him  or  by 
him,  and  had  been  prepared  and  engrossed  in  Dublin, 
from  instructions  given  by  another  son,  and  the  eti- 
denco  of  capacity  was  extremely  slight  and  vague. 
The  defendant  was  the  heir-at-law,  and  the  only  next 
of  kin  who  had  pleaded,  but  the  other  next  of  km  had 
appeared  in  the  cituse, 

Armstrong  for  the  plaintiff. 

Cw  Andrews,  Q.C.  and  Boston  for  the  defendant 

Ksahroi^  J.-r-The  defendant  would  not  strictly  be 


entitled  to  leave  to  amend  his  pleadings,  but  the  other 
next  of  kin  have  appeared  in  the  cause,  bat  have  not 
pleaded  or  appeared  at  the  hearing.  The  duty  there- 
fore I  apprehend  is  cast  on  the  Court  to  protect  their 
rights,  and  the  plaintiff  would  be  obllgf*d  as  against 
them  to  prove  testamentary  capacity,  as  well  as  doe 
execution.  I  therefore  think  l  may  allow  the  defen- 
dant to  amend  his  pleadings,  by  adding  a  plea  of  want 
of  capacity. 

SThe  plea  was  then  added  and  the  cause  proceeded, 
the  will  was  condemned.] 


RussxLL  9.  Russell. 
Ifotiot^^Administration  bond^^otke. 

A  notioe  of  motion  ie  required  for  ajeemdHional  order 

to  assign  an  administrtUion  bond, 
E,  Begtagh  moved  that  an  administration  bond  shoold 
be  ordered  to  be  assigned.  TKeatings,  •/— Have  yoo 
given  notioe  of  this  motion  ?j  No;  I  only  ask  a  con- 
ditional order,  and  we  have  the  consent  of  all  the  next 
of  kin. 

Peb  CoBiAiL— In  England,  I  rather  think  it  is  tbe 
practice  to  make  these  orders  behind  the  hack  of  tlie 
sureties,  but  I  do  not  approve  of  the  practice.  I  al- 
ways  requure  notice  to  be  given. 

BnssELL  V.  BUSSKLL.-— Jtify  4. 
Administration  bond — Assignment  of 
The  assignment  of  an  administration  bond  rsfimd, 
where  it  appeared  that  the  two  persons  sought  to  be 
made  liable  had,  for  payment,  signed  the  bond  <u 
sureties,  but  on  going  before  the  officer,  who  ex- 
plained the  liability  to  them,  they  declined  to  ad, 
and  were  rejected  by  the  officer;  but  afterwards,  a 
third  person  signed  the  samebond^  and  admim- 
tratUm  had  issued, 
Beytagh  moved  for  an  assignment  of  an  administn- 
tion  bond. 

T,  Lowry,  Q.  C;  for  two  persons  who  had  signed 
the  bondiF— There  was  really  no  delivery  hereof  the 
bond.  These  persons,  it  appeared  by  affidavit,  wen 
paid  a  couple  of  pounds  eaoh  to  sign  the  bond,  which 
they  did  not  understand  the  effiset  or  natun  of;  onttl 
the  officer  explamed  to  them  the  liability  they  were 
incurring.  Then  they  declintd  to  act,  and  in  fiui 
they  were  rejected  by  the  officer,  and  never  heard 
more  of  the  matter  until  recently,  when  the^  diaoo* 
vered  that  a  third  perw>n  had  been  got  to  act  as 
surety,  and  had  signed  the  same  bond.  That  wa^ 
besides,  a  material  alteration  in  the  bond. 

Beytagh,  oontra. — There  was  no  alteration  at  all  in 
the  bond.  There  was  only  an  additional  surety,  which 
is  for  the  advantage  of  the  two  who  signed  first. 

S:batinob,  J This  bond— the  origmal   I  have 

before  me— was  manifestly  prepared  ibr  only  two 
sureties.  It  is  dated  the  4th  August,  1858,  when 
the  two  signed.  The  third  signed  on  the  24th  An- 
gust,  and  his  ugnature  and  that  date  are  in  a  diffiB^ 
ent  ink.  I  think  Sk  prima  facie  case  has  been  made 
to  satisfy  me  that  I  ought  not  to.  make  the  order 
asked  for.  These  persons  were  induced  to  execoia 
this  bond  as  a  mere  matter  of  form,  as  if  they  were 
incurring  no  liability,  and  then,  when  it  is  ex- 
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phined  fo  them  by  tbe  officer,  tbey  were  treated  as  no 
longer  lii^l0*  The  addition  of  the  third  name  to  the 
bold,  w%s  evidently  to  saye  the  stamp  on  a  pevr  bond. 
I  therefore  thin^  |bat  t^is  a  fi^ir  case  to  excnse  these 
Boretlos.  I  ij^e  90  role  on  the  qiqtion,  aod  give 
npcoitp^ 

Wo  rule. 


Conrt  of  HatiitrtiytrstriEnflolbetKi;. 

|B^QOi«ed  bj  John  L«r|!,  £•«.,  BttikUr^UfW  ] 

[Bdobi  BmamoK^  J.} 

Rb  WaUAM  BoQBUL-^tMM,  1863. 

Fiiud  eocandnation — Stupenrion  of  certtficate-r^Mis- 
conduct  oftrader^Case  sent  hack  from  Court  of 
AjppeaU^Am/tndmtrU  of  schedule, 

Wkentki  eoBomifiaUon  of  a  bankrupt  is  a4iourned 

sine  die  uriA  a  vUw  to  prevent  hhn  fi-om  getting  into 

IrsA  eigqfn^  emd  on  the  ground  thai  Mere  areseve' 

ralpatmt  errors  in  his  schedule  caloulaied  to  lead 

to  ^  n^ertnpe  that  he  has  not  made  a  true  disoUh 

sure^  asuihe  o^^peakfrom  thai  decision;  and  upon 

^hearimff/qfAat  appeal  the  fact  of  the  errore  in 

the  schedule  is  not  brought  before  the  Courts  and 

theg  decide  thfi  case  t^n  the  ground  thcU^  nUwith- 

stumdmg.  his  misconduct  as  a  trader^  ij  he  fully 

disclosed  eoerything^  the  Court  below  was  bound  to 

pass  his  eaeamination^  and  the  trader  entitled  to  get 

his  oertifieateai  the  end  of  three  yeare^and  the  case 

is  seat  back  to  the  Bankrupt  Courtr^the  judge  in 

baekrupUf  will  allow  the  schedule  to  be  ammded^ 

and  pass  AeexaminalionJbntwiUadjournthecertifi' 

eau for  ekree  years* 

Qoare^  no  matter  what  the  fraud  and  misconduct  of  a 
trader  may  be  if  he  JuUy  and  truly  states  every- 
Aing,  is  he  entitled  to  have  his  examination  pcused^ 
and  u>  get  his  cerHfioate  at  the  end  of  three  yearsf 

Tb  ftcts  of  thin  case  appear  snfficientlf  In  the  jad^^ 
BMnt  oC  JiidgA  BerwicL 

/•  A  iMBiN^  was  for  the  cneditors,  m  opposition  to 
tfaebaokropt 

Beroot  Q^C.  was  for  the  banlunpt*  and  originally 
sdrised  the  appeali  against  the  rnliog  of  Jndge  Ber- 
id,  who»  when  the  ^krapt  came  ap  to  have  his 
examination  passed^  adjonraed  it  sine  die. 

The  faets  appear  in  the  judgment  of  his  Lordship. 

BEftWKX,  J^-r-In  this  case  an  order  was  made 
OQ  the  7th  <tf  Norember  kst,  adjonming  the 
final  examination  of  the  bankrupt  sine  die,  nader 
the  14(Hh  section  of  the  Bankmptcj  and  In* 
wAreaicj  Act  oi  IreUndb  The  gronnds  for  snch  or- 
der were  therem  set  forth,  namely — ^That  it  appeared 
to  the  Court  that  the  bankrupt  had  not  made  a  full 
discoTerj  of  his  estate  and  effects,  and  that  there  was 
every  reason  to  question  the  truth  and  fulness  of  the 
^iecoveiy  professed  to  be  made  by  him;  and  the 
Court  oonoeived  that,  under  the  circumstanoes  of  the 
case,  it  ought  not  to  certify  that,  baring  regard  to 
the  conformity  of  the  bankrupt  to  the  law  of  bank- 
nq^,  and  to  his  conduct  as  a  trader,  before  as  well 
after  his  bankruptcy,  he.was.  entitled  to  thccertificate 


of  conformity  set  forth  in  the  Act  From  this  order 
the  bankrupt  appealed,  and  the  Court  of  Chancery 
Appeal  having  heard  die  case,  discharged  the  said 
order,  and  remitted  the  case  to  this  Conrt  for  recon- 
sideration* From  the  report  of  the  judgment  of  the 
Conrt  of  Appeal  it  would  appear  thai  the  Conrt  was 
of  opinion  tiiat  the  bankrupt  had  made  substantially 
a  sufficient  discloaure  of  his  estate  and  effects,  and 
that  this  Court  had  not,  therefore,  the  right,  on  the 
final  examination  of  the  bankrupt,  to  enter  into  any 
inquiry  with  respect  to  his  conduct  with  a  view  to 
adjourning  the  passing  of  his  examination^  but  was 
bound  to  pass  bis  final  exauiination  in  case  the  dia- 
closnre  made  by  him  of  his  property  and  dealings  was 
full  and  complete,  even  though  that  disckMure  may 
hsve  shown  a  course  of  miseonduot  in  his  trade  irre- 
concilable with  every  principle  of  justice  or  fair  deal- 
ing. As  to  that  part  of  the  caso  which  relates  to  the 
disclosure  made  by  the  bankrupt  of  his  estate  and  ef« 
^ts,  I  certainly  think  there  has  been  some  great  ne- 
glect on  the  part  of  the  assignees  in  the  manner  the 
case  was  presented  to  the  C^rt  of  Appeal  on  this 
subject,  for,  although  on  the  hearing  of  the  case  be* 
fore  me,  my  attention  was  called  by  the  assignee  to 
various  errors  and  misstatements  on  the  foce  of  the 
schedule^  which  rendered  it  plain  that  the  bankrupt 
bad  not  made  a  true  discovery  of  his  estate  and  ef- 
focts-^errors  which  were  so  patent  that  since  the 
c^se  was  remitted  to  me  from  the  Court  of  Appeal  the 
bankrupt  has  been  obliged  to  obtain  the  leave  of  the 
Conrt  to  amend  and  correct  his  schedule  in  various 
particulars;  yet  no  notice  of  these  errors  appears  to 
have  been  token  in  the  ansfrer  of  the  assignee  filed 
in  the  Court  of  Appeal,  and,  therefore,  that  Court 
was  left  under  the  impression  that  the  discovery  made 
was  full  and  complete.  I  feel  no  doubt  that  if  the 
attention  of  the  Court  of  Appeal  had  been  directed  to 
the  errors  apparent  on  the  iiice  of  the  achedule,  the 
Court  would  have  at  least  refrained  from  expressing 
any  opinion  as  to  the  truth  and  fulness  of  the  disco- 
very professed  to  be  made.  This,  however,  was  a 
matter  comparatively  of  trifling  importance,  and  the 
Court  of  Appeal  seems  to  have  considered,,  as  was  no 
doubt  the  case,  that  the  serious  quesUon  involved  in  the 
appeal  was  this,  whether,  on  the  final  examination  of  a. 
bankrupt,  this  Court  hasany  right  to  take  the  conduct  of 
the  bankrupt  as  a  trader  mto  consideration,  with  a 
view  to  acyoum  or  postpone  the  passing  of  the  final 
examination,  and,  if  I  apprehend  their  judgment 
aright,  they  are  of  opinion  that,  on  the  final  examin- 
ation meeting,  this  Court  is  confined  to  the  single 
question  whether  the  discoveiy  made  by  the  bankrnpt 
is  full  and  true,  and  if  It  be  so,  then  that  the  final  ex- 
amination be  passed  irrespective  of  any  consequences 
which  may  result  therefrom.  Now,  I  have  no  report 
of  the  argument,  and  therefore  cannot  say  bow  the 
ease  was  presented  to  the  Court,  whether  their  atten^ 
tion  was  called  to  the  serious  resulta  which  would 
follow  from  their  views  of  the  case,  but  their  decision 
would  appear  to  involve  results  of  serious  importanco 
to  the  interests  of  trade  and  commerce  in  this  coun- 
try, and  to  show  the  law  to  be  in  so  defective  a  state 
as  to  call  for  and  demand  correction.  By  the  143i*d 
section  of  the  Act  which  regulates  the  proceedings  of 
this  Court,  when  once  the  final  examination  of  a 
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bankrapt  Is  passed  it  appears  to  follow  as  a  matter  of 
legal  cooseqaeuce  that  no  matter  what  may  have  been 
the  conrse  of  trading  of  the  bankrupt,  even  though  it 
may  have  been  the  most  reckless,  extravagant,  and 
unprincipled,  and  though  he  may  have  involved  him- 
self a'ld  others  in  the  wildest  speculations,  bringing 
ruin  on  all  with  whom  he  has  dealt,  and  though  he 
may  have  been  over  and  over  again  before  made  bank- 
rupt, under  the  most  discreditable  circumstances,  and 
with  the  severest  censnre  of  the  Court,  yet  this  Court 
is  bound  to  give  him  a  certificate  either  at  once,  or, 
at  the  utmost,  with  a  delay  of  three  years,  certifying 
under  the  hand  of  the  Court  that,  **  having  reganl  to 
the  conformity  of  the  bankrupt  to  the  law  of  bank- 
ruptcy, and  to  his  conduct  as  a  trader,  before  as  well 
after  his  bankruptcy,  the  Court  found  him  entitled  to 
such  certificate."  This  being  the  necessary  conse- 
quence of  passing  the  final  examination  of  a  bank- 
rupt, it  is  plain  that  the  only  protection  against  such 
a  result  would  be  to  adjourn  the  passing  of  the  final 
evaoiination  siiw  die;  and  Judge  Lynch  and  myself 
were  of  opinion  that  as  the  Legislature  had,  by  the 
140th  section  of  that  Act,  given  us  the  power  and 
full  discretion  to  adjourn  the  final  examination  of  a 
bankrupt  aine  die,  and  had  annexed  no  qualification, 
restriction,  or  limitation  thereto;  and  as  it  was  to  be 
presumed  that  the  law  never  intended  to  make  this 
Court  the  instrument  of  giving  a  certificate  which 
would  operate  as  a  passport  to  an  unprincipled  tra- 
der, to  enable  him  again  to  embark  in  trade  with 
what  might  be  called  a  clean  bill  of  health,  and  thus 
to  renew  the  same  conrse  of  systematic  misconduct 
in  which  he  had  previously  been  engaged,  we  were 
at  liberty  to  use,  in  a  proper  case,  and,  of  course, 
with  due  caution,  the  powers  given  to  us,  so  as  to 
enable  us  to  avoid  so  mischievous  a  consequence ;  and 
we  were  the  more  led  to  adopt  this  view  because  no 
other  provision  appeared  to  be  made  for  such  a  case, 
and  it  could  hardly  be  supposed  to  have  escaped  the 
attention  of  the  Legislature,  or  to  have  been  left 
wholly  unprovided  for.  If  the  judgment  of  the 
Conrt  of  Appeal  be  that  we  are  not  at  liberty  to 
adopt  this  course,  it  cannot  be  too  pointedly  brought 
before  the  attention  of  those  interested  in  the  main- 
tenance of  morality  and  fair  dealing  among  the  tra- 
ders of  this  country,  with  a  view  to  the  correction  of 
so  unsatisfiustory  a  sUte  of  law,  and  placing  it  on  the 
same  footing  as  the  law  now  stands  in  England,  in 
which  no  such  anomoly  now  exists.  If  it  be  the  law 
in  this  country  that  no  amount  of  delinqaincy,  short 
at  least  of  a  successful  prosecution  under  the  statute, 
will  deprive  a  trader  of  the  right  to  get  his  certificate 
from  this  Court,  and  to  embark  in  trade,  and  that 
the  utmost  power  of  the  Court  in  the  most  dishonest 
case  is  to  suspend  the  granting  of  the  certificate  for 
three  years,  it  ought  to  be  corrected.  I  certainly 
should  have  irished  that  the  Court  of  Appeal  had 
given  its  opinion  more  fully  as  to  what  is  the  proper 
conrse  to  adopt  in  each  a  case,  and  had  defined  the 
limits  of  our  powers,  and  whether  there  is  any  conrse 
other  than  that  which  I  had  adopted  to  enable  us  to 
avoid  the  necessity,  in  cases  of  gross  and  repeated  mis- 
conduct, of  granting  a  certificate  so  contrary  to  the 
trae  state  of  the  case,  and  so  calculated  to  encourage 
dishonesty.     But  I  have  now  only  to  consider,  under 


the  present  circumstances,  what  course  I  am  to  take 
in  this  case.  The  bankrupt  having  amended  his 
schedule  since  the  hearing  of  the  appeal,  so  as  to  re- 
move all  patent  errors  therein,  I  will  not  now  act 
upon  any  opinion  I  have  hitherto  formed  on  this  sab- 
ject,  whatever  doubts  I  may  have  as  to  the  tnith  or 
fulness  of  his  discovery.  I  am  prepared,  therefore,  to 
pass  his  final  examination.  The  ordinaiy  coarse 
would  be  in  such  case  for  the  assignee  to  enter  hU 
objections  to  the  granting  of  the  certificate,  and  the 
bankrupt  would  be  obliged  to  take  oat  a  meeting  for 
the^consideratioa  of  that  question.  He  has,  howe?er, 
through  his  counsel,  requested  of  the  Court  to  dis- 
pose of  the  case  at  once,  and  make  an  order  adjonm- 
ing  the  passing  of  the  case,  pro  forma,  for  soch 
period  as  I  should,  on  the  certificate  meeting,  coneeire 
it  my  duty  to  adjourn  the  granting  of  the  certificate, 
and,  the  assignees  assenting  thereto,  I  have  now  to 
eonsider  what  should,  in  my  opinion,  be  the  term  of 
suspension  of  his  certificate.  The  conduct  of  the 
trader  before  his  present  bankruptcy  was  this:— He 
had  previously  been  a  twnkmpt  in  1857,  and  under 
circumstances  which  led  Judge  MK)ann  to  declare 
that  **  his  conduct  was  deserving  of  censnre  and  sos- 
pendon  of  his  certificate  for  the  longest  period  allowed 
by  the  law."  His  last  trading  extends  over  a  period 
of  only  eight  months.  He  began  without  capital, 
and  in  that  short  space  of  time  incurred  debts  to  the 
amount  of  £1,203  13s.  9d.,  while  the  only  assets 
shown  for  the  payment  of  his  debts  (mrespective  of 
some  goods  in  the  hands  of  the  bankers,  Bobert 
Qray  and  Company,  and  Messrs  Bentlcy)  are  good 
debts,  £36  2s.  6±,  and  bad  dejbts,  £10.  He  appears 
from  the  evidence  to  have  obtained  goods  from,  at 
least,  two  creditors  by  false  representations.  Bia 
style  of  living  was  such  as  to  give  the  appearance  of 
having  a  considerable  income,  and  yet  he  alleges  that 
the  gross  profits  of  his  trade  were  only  JS26.  He 
pledged  goods  which  he  got  in  the  way  of  his  trade 
almost  immediately  after  he  received  them,  and  joined 
in  accommodation  bills  when  he  was  himself  largely 
embarrassed,  and  applied  some  of  the  money  raised  bj 
pledging  the  goods  of  hiscreditors  towards  the  discharge 
of  his  acceptances.  Under  these  circumstances  I  was 
of  opinion,  when  his  case  was  before  me  on  the  last 
occasion,  that  I  ought  not  to  allow  him  to  enter  into 
trading  a  third  time,  till  at  least  he  had  paid  off  tbe 
debts  now  due  by  him.  The  judgment  of  the  Coort 
of  Appeal  makes  it  necessary  for  me  to  reconsider 
this  decision,  and,  consistently  therewith,  I  canoot 
see  that  I  have  the  power  to  suspend  the  passing  of 
the  certificate  for  more  than  three  years.  On  the 
best  consideration  that  I  can  give  to  the  case,  I  coo- 
ceive  that  I  am  bound  to  suspend  his  certificate  for 
the  full  period  permitted  by  the  law,  and,  therefore, 
I  must  make  an  order  (the  bankrupt,  by  his  connsel 
in  Court,  agreeing  to  this  form  of  order),  adjonniiog 
the  final  examination,  pro  forma,  for  a  period  of  three 
years ;  but  as  I  have  been  reminded  by  his  coansel 
that  he  has  already  suffered  considerably,  I  shall  aHov 
the  three  years  to  run  from  the  filing  of  the  petition 
on  the  1st  March,  1862.  Under  this  ruling  be 
must  verify  his  sehedule  at  once,  and  his  certificate 
will  be  granted  on  the  day  to  which  the  final  exami- 
nation is  thus  formally  adjourned. 
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Court  of  ^pptal  in  Cj^ancerj;. 

CB«partcNl  by  Edmtmd  T.  Bei^tey,  Bui.,  BnAUmalt.Uw.2 

Sloait  V.  tf'GAtUH  AKD  OTBERB.— April,  27, 186a. 

Praetioe — Rehearing  before  Master  of  the  RoUa — 
Court  of  Chancery  (Ireland)  Begulaiian  Act,  1 850 
—Chancery  Appeal  Court  {Ireland)  Act,  1856. 

Where  a  cauee  has  been  eent  by  the  Lord  Chancellor 
to  the  BolU  Court,  and  has  been  heard  before  the 
Master  oj  the  Bolls,  aemble  no  practice  exists  by 
which  a  can  be  reheard  by  the  Master  of  the  Rolls. 

Tbi8  was  AD  Appeal  horn  an  order  of  the  Master  of 
the  BoDa  onade  under  the  fbllowhig  drcnmstances: — 
The  caoae  petition  in  this  matter  prayed^l.  That  an 
aeoonnt  might  be  taken  of  the  profits  of  all  coals  taken 
bj  the  appeUantB  within  two  months  before  the  filing 
of  the  caoae  petition  ont  of  the  lands  of  Deny  and 
Gortnaakea.    2.  For  payment  bj  the  appellants  to 
Geoige  Sloan  of    what  npon  taking   such  accoont 
Bhotdd  be  fbond  dne.     3.  For  an  injunction  to  restrain 
the  appelljuit  firom  raising  coals  from  the  said  pits,  and 
from  opening  new  pits  within  300  yards  of  the  pits 
of  Georg|a  Sloan    4.  For  general  relief    On  the  24th 
DecL  186 1»  an  exports  conditional  order  for  an  injunc- 
tion in  the  terma  of  the  cause  petition  was  granted. 
AffidayiU  in  answer  to  the  cause  petition  were  subse- 
quent! j  filed ;  and  the  matter  having  come  oh  for  hear« 
mg  bofoie  the  Master  of  the  Rolbi  on  the  21st  and 
22nd  of  FdwTiary,  1862,  by  a  decretal  order,  dated 
tiie  27th  of  May,  1862,  it  was  oidered,  that  an  in- 
junction should  issue  to  restrain  the  appelhmts  from 
nnkmg  pita  for  coal,  or  raising  coals,  or  opening  pits 
within  300  yaids  of  the  pits  of  George  Sloan,  or  con- 
tinm'og  to  work  the  pits  already  opened  within  300 
yards  of  the  pits  of  George  Sloan;  and  that  the  ap- 
pellants  ahonhl  pay  George  Sloan  the  costs  of  the  suit 
On  the  2l8t  of  June,  1862,  George  Sloan  commenced 
an  idion  in  trover  in  the  Court  of  Exchequer  against 
the  sppellanta,  datming  damages  for  the  coals  raised 
by  the  appellants,  as  stated  m  the  cause  petition.    On 
the  27tli  of  June,  the  appellant  filed  a  cause  petition 
against  George  Sloan  to  restram  the  action  in  the 
Court  of  Exchequer,  on  the  ground  that  the  subject- 
matter  <tf  the  said  action  was  the  coal,  in  respect  of 
which  an  account  was  prayed  and  not  granted  in  the 
cause  petition  matter.     On  the  4th  of  July  a  motion 
was  made  before  the  Master  of  the  Rolls  for  an  in- 
jucction  to  restrain  the  action  at  law;  and  an  order 
was  made  that  the  motion  should  stand  over  for  the 
hearing  of  the  last-mentioned  injunction  suit,  the  ap- 
pellanta  (the  petitioners  therein)  undertaking  to  set 
the  same  down  to  be  heard  for  the  second  day  of  Mi- 
chadmaa  Tenn,  and  that  the  action  should  be  stayed 
in  the  meantime.    In  giving  judgment  on  this  in- 
junction motion  the  Master  of  the  Rolls  sUted,  that 
he  had  never  decided,  nor  intended  to  decide,  the  ques- 
tion of  George  Sloan's  right  to  an  account  in  the  for- 
mer  cause  petition  matter;  and  his  Honor  suggested 
that  it  was  open  to  George  Sloan  to  take  such  pro- 
ceedings as  he  might  be  advised,  to  rehear  that  por- 
tion of  the  first  stated  cause  petition,  which  sought  an 
account;  and  that  the  same  might  be  set  down  for 
hearing  along  with  the  cross-cause  of  M'Callin  v. 


Sloan.  On  the  7th  of  August  1862,  tins  latter  < 
was  set  down  to  be  heard.  On  the  27th  of  August 
the  time  limited  for  rehearing  by  the  19  &  20  Vic  c. 
92,  expired.  George  Sloane  having  proceeded  to  tax 
his  eosta,  under  the  decretal  order  of  the  27  th  of  May, 
1862,  the  same  were  demanded  on  the  8th,  and  paid 
on  the  9th  of  October,  1862.  No  proceedings  were 
taken  for  a  rehearins  of  the  firat  stated  cause  petition 
until  the  29th  of  October,  1862,  when  notice  of  an 
application  for  a  rehearing  at  the  Rolls  was  served; 
and  affidavits  having  been  filed  to  support  and  oppose 
the  motion,  the  same  was  heard  on  the  11th  of  No- 
vember, 1862,  before  the  Master  of  the  Rolls,  who, 
by  an  order  dated  the  16th  of  January,  1863,  ordered 
that  the  siud  cause  should  be  selt  down  to  be  reheard 
before  him  on  the  list  of  causes  for  hearing  at  the 
Rolls,  for  Hilary  Term,. 1 863,  and  that  such  rehearing 
should  take  place  at  the  same  time  as  the  cause  of 
M'Callin  v.  Sloan  came  on  to  be  heard.  From  this 
order  an  appeal  was  now  brought,  founded  upon  the 
following  reasons: — 1.  That  the  Master  of  t^e  RoUa 
had  no  jurisdiction  to  rehear  cause  petitions,  or  cause 
petition  matters.  2.  That  no  praotioe  existed  of  any 
such  rehearing^  a  That  by  the  19  &  20  Vic  c  92,  . 
the  Master  of  the  BoUa  was  precluded  finom  rehearing 
causes  heard  before  him.  4.  That  such  rehearing  was 
contrary  to  the  spurit  and  policy  of  this  Act..  5. 
That  a  suitor  in  the  Court  of  Chancery  oould  not 
clum  a  rehearing.  6.  That  it  would  be  an  anomaly 
that  the  transfer  of  a  can^e  petiUon  into  the  list  of  the  . 
Maater  of  the  Rolls  should  cause  a  delay  in  obtaining 
a  final  abjudication.  7«  That  in  the  present  case 
there  was  no  account  given  of  the  cause  of  delay.  8. 
That  there  were  no  substantial  grounds  for  rehearing 
the  cause.  9«  That  the  respondents  had  enforced 
the  performance  of  tha  original  decree,  and  were  there- 
fore debarred  from  having  it  reheard.  .  And  lastly, 
that  the  aetion  at  law  had  not  been  discontinued. 

Serjeant  SulUvan  (with  him  Warren,  Q.C.,  and 
InceJ,  for  the  appellants. — ^The  Master  of  the  Rolla 
has  no  inherent  jurisdiction  to  hear  cause  petitions 
himself.  He  has  only  a  right  to  do  so  as  delegated 
by  the  Lord  Chancellor;  and  it  would  be  inconsistent 
that  the  Master  of  the  Rolls  should  have  a  power  of 
rehearing,  which  the  Lord  Chancellor  does  not  possess. 
The  Master  of  the  Rolls,  indeed,  suggested  that  the 
right  to  rehear  might  more  properly  belong  to  him, 
inaamuch  as  he  b  not  a  member  of  the  Court  of  Ap- 
peal; but  when  a  cause  is  directed  by  the  Lord  Chan- 
cellor to  be  heard  before  the  Master  of  the  Rolls,  by 
virtue  of  the  13  <&  14  Vic.  c.  89«  s.  10,  it  is  natural 
that  it  should  be  anbject  to  all  the  incidents  which  It 
wonid  have  been  subject  to  in  the  Court  of  Chanc  .17, 
and  that  the  tribunal  to  which  it  Is  sent  should  nave 
no  more  power  than  the  tribunal  which  sends  it. 
This  rehearing  must  be  either  a  rehearing  under  the 
"  Chancery  Appeal  Court  (Ireland)  Act,  1866,"  or 
under  the  '*  Court  of  Chancery  (Ireland)  Regnhition 
Act,  1850."  By  tho  last  mentioned  Act  the  time 
within  which  a  hearing  can  be  bronght  is  one  month, 
while  the  former  Act  provides  that  rehearings  and  ap- 
peals  shall  be  brought,  unless  by  special  leave  of  tho 
Court,  within  a  period  of  three  months  from  the  date 
of  the  decision  appealed  from.  But  in  the  present 
case  the  respondent  has  allowed  npwwds  of  three 
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moiitks  tt)  elapse;  tod  lias  uol  9tlempled  ia  aay 
way  to  aceoniit  setisfactorilj  for  hie  delay.  The 
thred  mooOis  expirod  on  the  21 A  of  AegQ8t»  186% 
jyod  ao  appliealion  for  a  rehearing  was  made  antil  ike 
SSIfaoffittDber.  Ifeneom^wliftatlmtiMefcrbii^ 
itig!  an  appeal  ot  i«iie*riBg,.as  af<malter  ef  eourae,  Iw 
fliapeed,  theOonrl  wiU  not  exlead  the  tiaie  in  the  sb- 
aenee  of  a  vecy  strong  oasot  wnt  nnleis  .sabstaiitial 
grounds  Hur  the  delay  are  sbowa.  <  Such  is  the  deei- 
MB  of  the  Master  of  the  Rolls  w  the  case  of  J^Tasea 
(T.  Pscmi  (12  Ir.  Ck  4 1)«  where  he  eonlrasts  the  jadg* 
aieot.  of  the  h»d  Ghaneelior  ia  LjfBogkt  t«  Ljftagkt 
45  Ir.  Jar.  23)  wiA  that  of  Napier,  (X,  im  In  ft 
J?ci%  <8  Ir.  Ch.  445),  and  holds  that  stricter  prinei- 
.ple  of  the  fonaer  is  «i^re<  in  acoordaDce  with  the  terms 
«of  tiie  8tatate«  Agstn,  the  order  appealed  from  con- 
taias  another  manifest  incoosistaney.  It  direetsthat 
Ahe  present  caase  shall  be  reheard  at  the  same  time  that 
the  ease  of  APCaUm  v.  Si<mn  comes  on  to  be  heaid; 
whereas  it  is  qahe  possible  that  the  totter  caose  SMy 
not  be  seat  by  the  Lord  Ghanoellor  to  the  If  aster  of 
the  Ri&  at  alL 

Bnrntier,  Q,C.  ('with  him  ChaUttUm,  Qfi.\  in 
support  of  the  order  of  the  Msster  ef  the  Rolls.*-' 
There  wasra  sUp  in  taking  doira  the  decree  of  the 
Master  of  the  Rolls;  and  it  was  solely  ia  this  imf 
Chat  the  acooont  was  not  indoded  in  the  ordevr  When 
the  faijaoction  was  igtanted.  the  account  should  have 
ibUowed  as  a  natter-  of  oonrso;'    As  to  the  question 
whether  the  Master  of  the  RoUa  lias  a  right  to  heur 
oaasesi  ho  has'  an  original  juriadictioa  ualependent  of 
any  sUtnte^    The  Office  and  duties  ef  the  Master  ef 
the  RcX^  existed  long  prior  to  the  41  Gee.  S^  c*  25, 
which,  was  bnt  an  Act  for  the  better  r^latioD  of  that 
office,  the  judicud  authority  of  whfoh  had  for  a  loag 
tiae  been  dormant.    With  regard  to  detoy,  all  the 
.expeditba  possible  bad  beea  uaed  by  the  respondent, 
the  motion  at  the  Roils  was  heard  on  the  4tb  of  July. 
The  Master^f  the  JRolls  roae  that  day,  and  the  notice 
to  rehear  was  served  on  the  29th  of  October,  whidi , 
was  the  first  day  that  a  rehearing  could  have  taken 
phioes.  The  topse  of  time  comptoioed  of  had  thus  been 
satisfactorily  accounted  for.    The  Rolls  Court  is  a  su- 
perior court;  and  the  juriadictioa  of  a  superi<»>  court 
cannot.be  taken  away  without  express  words  to  that 
efiect-^Syrtis  v.  B^niA  (2  Dr.  &  War.  71);  The  At 
iornejT^ltneral  v.  The  Corporaiion  ofPooU  (4  MyL 
•&  Or.  17).    The  language  of  the  7th  section  of  the 
19  &  20  Via  c  92,  Is,  that  **  AU  rehearings  of  deci- 
sions, decrses,  or  orders  made,  or  to  be  made,  igr  the 
OkameUm'^  shall  be  heard  and  determined  by  the 
Court  of  AppeaL*'    But  the  question  of  rehearings  by 
.the  Master  of  the  Rolls  is  hereby  left  untouched. 

CkdttertoA^  Q»€i^  on  the  same  side.— *In  Naaon  v. 
Pwrd  («H  wfTC^  the  same  point  was  dedded  in  re- 
ference to  the  Masters  of  the  Court.  It  was  settled 
there  that  the  Masters  of  this  Court  have  a  right  to 
rehear  causes  referred  tQ  them  under  the  15th  section 
of  the  Chancesy  Regulation  Act;  and  this  is  an  an-- 
swer  to  ailment  of  anomaly  put  forward  on  behalf 
of  the  ap^hmts.  As  to  the  alleged  delay,  in  the 
first  phM»  there  was  not  one  day's  delay;  aud  in  thc> 
next  placoi  the  Court  will  not  review  the  decision  of 
the  Masfear  ef  the  RoUson  a  matter  that  was  merely 
discrelioBary.    Having  acted  under  a  decree  is  no  ob-' 


jection  to  its  being  reheard  on  the  petition  of  the  party 
having  so  acted  under  xt-^^-Braph^  v.  Holme»  (2  MoL 
1);  Ma$iermm  v.  Price  (I  Coop. GLR. [temp.  Cott.] 
358);  Phelpayt.ProOme  (7DeG.M»N.&G.722); 
Br&wn  V.  Uigge  (8  Yes.,  561) ;  BheUmme  t.  Ji^pson 
(2  Veik  &  Beam.  369). 

TForrton,  <^(7.,  m  reply.^-Tbe  piaeHos  of  idMsr- 
mg  caasesia  tlje  Rolls  Court  never  existed  hi  the  old 
state  of  the  law,  nor  could  it  have  existed,  for  as  the 
Master  of  the  Rolls  had  not  a  secretary,  oonseqoently 
no  pe^ion  to  rehear  eould  ever  be  presented.  The  rig^t 
of  the  Master  of  the  Rolls  to  appoint  a  secretary  was 
fully  discussed  m  the  tee  of  Sir  Anthony  Hart,  in  Ex 
parte  i^.iSAata  (Death's  Rep.  24w)  Applying  the  true 
prmeip)^  of  construction  to  the  Chancery  R^gidation 
Act.  1850,  and  Chancery  Appeal  Act,  and  taking  into 
consideration  the  existing  state  of  the  law»  and  the  mis- 
chief to  be  remedied,  it  is  evMent.that  no  rehearing 
before  the  Master  of  the  Rolls  was  contemplated  by 
the  Legislatore.«-*2>oMyn  v.  Adama  (^  Ir.  Ch..  170). 
.  Tbb  Lobo  CHAMfirf,TAB,^»the  qnestion  about  tfae 
Master  of  the  Rolls  ever  havii^  had  jurisdictioa  to  re- 
hear causes,  is  a  very  difficult' oncb  and  one  that 
would  require  axsareful  investigation  to  determine.  If 
the  parties  wieh;  we*  shall  have  the  .records'  of  the 
Court  searched,  but!  the  nature  of  ti|Qpresen|  qme 
would  hardly  warrant  such  deky  apd  expense  oa 
would  be  thus  necessarily  mourfed.  My  present  ias- 
pression,  tpo^  is,  that  if  such  a  search  were  nmde,  it 
would  be  found  tha^  no  such  practice  ever  existed. 
Thefact  that  the  Master  of  the  R(^  had  not  a  se- 
cretary, is  a  arcum^nce  that  would  lead  Sp  the 
conclusion  that  no  petition  to  rehear  oo^  haive  been 
presented  in  the  Rolls  Court.  Under  these  circnm- 
stances,  it  is  safer,  I  think,  to  discharge  the  ordv 
agpcalod  from. 

^  Tub  Lord  Justice  of  Appeal  concnrred»  )wt  wished 
it  to  bo  understood  that  he  did  not  mean  thereby  to 
decide  whether  the  Master  of  the  RoUs  had  an  ori- 
ginal jurisdiction  to  rehear  a  cause  or  not. 

Orcfer  hdow  reneraecL 


Court  of  daeen^0  JSencj^. 

CScported  by  WUfiam  Woodtock,  £i4..BitfTkta^aUnr.] 
TaS  QUEBY   AT   TBE  PBOBBCUTION  OP  AhDBXW  CuWAN 

V.  Jaiub  Rmsk—May  2,  4,  5. 

Mandamue — CampenBotiom^Lande  not  taken^  bttt 
(njurwudy  affeeted^^Aceammodatian  worism 

The  arbitrator  appowUd  by  the  Board  of  Works  hav- 
ing dedined  to  give  ocmpeMotion  toapar^whoee 
iands*  though  rwt  taken,  were  injuriouafy  affixted 
bu  th$  works  of,  a  railway  con^Kmy,  and  havi^ 
also  refused  toprovide  accommodation  works^  the 
Court  granted  a  mandamus  to  him  to  compd  him 
to  entertain  the  questions. 

This  was  a  motion  on  behalf  of  Mr.  Rynd  to  dischaiige 
a  conditional  order  obtained  by  Mr.  Cowan,  that  a 
mandamus  should  issue  directed  to  John  Rynd»  Esq^ 
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Che  arbitrator  doly  appointed  in  that  behalf  by  the 
0omaii88ioner&  of  Pnbhc   Works  in   Ireland,  in  the 
matter  of  the  Belfast,   Holjwood,  and  Bangor  Rail- 
way, commanding  him,  as  snch  arbitrator,  to  inquire 
into  and  adjadicate  npon,  the  valae  of  a  certain  piece 
or  parcel  of  land,  sitnate  in  the  parish  of  Holjwood, 
baronj  of  Castlereagh,  and  Coanty  of  Down,  of  the 
said  Andrew  Cowan,  required  for  the  parposes  of  the 
md  railway,  and  specified  in  the  maps  and  plans  de- 
posited with  the  Commissioners  of  Pablic  Works  by 
the  said  company,  and  indaded  within  the  limits  of 
deTiation  appearing  on  said  map  or  plans,  and  the  in- 
tereai  of  the  sdd  Andrew  Cowan  in  said  land,  and  to 
asseaa  the  pnrehase  money  to  be  paid  fbr  said  land, 
and  also  inqnire  into,  and  adjudicate  upon,  and  assess 
the  compensation  to  be  paid  to  the  said  Andrew 
Cowan,  by  reason  of  any  lands  of  the  said  Andrew 
Cowan  being  injmiously  affected  by  the  works  of  the 
sud  company,  and  to  inquire  and  determine  what 
wofia  should  be  made  and  maintained  by  the  said 
ompaoj  for  the  accommodation  of  the  lands  of  the 
said  Andrew  Cowan  a4joinin|^  the  said  railway,  and 
duly  to  make  his  award  in  relation  to  the  premises 
pumiant  to  the  statutes  in  that  behalf.     It  becomes 
unMceaaary  to  report  the  facta  relating  to  the  first 
branch  of  the  mandamus,  as  the  company  disclaimed 
all  inteBtkm  of  taking  any  portion  of  Mr.  Cowan's 
laada,  and  that  disclaimer  was  taken  down  upon  the 
order  made  by  the  Court     As  to  the  other  points, 
the  affidavit  of  Mr.  Cowan  stated  that  the  Holywood 
and  Bangor  Railway  Company  were  incorporated  by 
•B  Act  passed  in  the  23rd  and  24th  Victoria,  enti- 
tled the  '•  Belfast,  Holywood,  and  Bangor  Railway 
Act,  1860,^  by  which  Act  the  said  company  were 
empowered  to  make  a  railway  from  the  ^olywood 
hnmet  of  ihe  Belfast  and  County  Down  Railway  in 
the  County  of  Down,  to  Bangor,  in  the  same  county; 
that  dqwnent  was  then  and  still  is  the  owner,  under  a 
lease  for  liTca  renewable  for  oTor,  of  a  piece  of  ground 
at  Holywood,  described  in  the  original  lease  thereof 
as  boooded  by  the  sea  on  the  north,  by  the  road 
kadittg  to  the  shore  on  the  south,  by  a  wall  snrround- 
ing  a  disused  meeting-house  aAer- mentioned  on  the 
east,  and  by  a  field  called  William  M'Cormick's  field 
on  the  west;  that  by  the  maps  and  plans  deposited 
by  the  company  with  the  Commissioners  of  Public 
Work8»  the  centre  line  of  railway  intended  to  be  made 
by  the  company  was  shown  to  extend  opposite  depo- 
Bent*a  said  piece  of  land  through  Belfast  Lough,  or 
the  8h>b>land  thereof;  and  within  ten  feet  of  depo- 
nent'a  booadary;  that  it  was  also  shown  on  the  maps 
and  plana  that  the  said  railway  was  intended  to  be 
oonatmcted  at  this  pkce  npoo  an  embankment  of  the 
height  of  twenty-three  feet,  and  breadth  of  1 10  fbet, 
and  wlueh  was  of  the  height  of  twenty-fiye  feet  at 
the  place  where  it  was  represented  as  passing  said 
piece  of  Umd;  that  shortly  after  his  appointment,  the 
arbitrator  pnbfished  the  usual  notice  in  pursuance  of 
the  Bmlwaja  (Ireland)  Act,  1851,  requiring  aU  per- 
sons  claiming  to  have  any  right  to  or  interest  in  the 
lands  required  for  the  purpose  of  the  railway,  or  to 
hare  compensation  for  any  lands  injuriously  affected 
by  the  execution  of  the  works  of  the  company,  or  to 
haye  any  works  made  Ly  the  company  for  the  accom- 
modation of  lands  adjoining  the  railway,  to  deliver  to 


him,  on  or  before  a  day  named,  a  statement  in  writ* 
ing  of  the  nature  of  such  claim ;  that  deponent's  soli- 
citor fhmished  such  a  statement  to  the  arbitrator; 
that  the  arbitrator  held  his  first  meeting  to  hear  the 
claims  of  parties  interested  in  the  lands  required  by 
the  company  at  Belfast  on  the  7th  July  last;  that 
the  portion  of  land  of  which  deponent  was  owner, 
was  most  yaluable  building  ground,  as  it  was  situated 
in  close  proximity  to  the  town  of  Holywood  in 
the  County  of  Down,  which  is  a  rising  marine 
watering-place  sitnate  four  miles  from  Belfast, 
on  the  shore  of  Belfast  Lough;  that  sMd  portion 
of  land,  before  the  railway  was  projected,  and 
before  it  was  contemplated  to  form  said  embankment* 
an3  to  construct  said  raihray  across,  and  psst,  and 
touching  same,  was  one  of  the  most  eligible  building 
sites  in  or  near  Holywood,  and  was  worth,  as  build- 
ing land,  at  least  5s.  per  foot,  frontage  to  the  sea,  having 
a  free  access  to  the  sea,  on  which  it  abutted  with  an 
uninterrupted  sea- view,  and  with  most  valuable  ease- 
ments appurtenant  or  connected  therewith,  inasmuch  as 
deponent  and  his  predecessors  in  estate  were  in  the 
habit  of  bringing  coals  and  lime,  or  other  cargo,  and 
did  bring  same  over  the  strand  up  to  said  portion  of 
land,  and  ha#the  benefit  both  of  a  free  and  uninter- 
rupted sea- view  from  said  portion  of  land  to  and  acros  i 
Belfast  Lough,  and  also  of  a  free  access  thereto,  an  < 
egress  therefrom,  by  boats,  inasmuch  as  the  seai 
high  tide  flowpd  up  to  the  edge  thereof;  that  depo- 
nent's name  did  not  appear  on  the  maps,  plans,  sche- 
dules, or  estimates  deposited  by  the  company;  that 
his  solicitor  attended  before  the  arbitrator  on  the  7th 
July,  prepared  to  prove  the  value  of  the  ground,  and 
the  injury  deponent  would  sustain  in  respect  of  the 
said  portion  of  land,  which  ^  would  be  injuriously  af- 
fected by  the  execution  of  the  company's  works,  aa 
well  in  respect  of  the  destruction  which  the  said  in- 
tended embankment  would  cause  to  said  portion  of 
land  by  cutting  off  same,  as  it  would  do,  from  the 
uninterrupted  sea-view  it  then  enjoyed,  as  also  by 
depriving  the  said  piece  of  land,  and  the  ocoupiera 
thereof,  or  any  one  building  thereon,  from  the  right  of 
free  and  uninterrupted  access  and  approach  to  and 
from  the  sea  by  boats,  and  other  conveyances,  and  on 
foot,  appurtenant  to  and  enjoyed  with  said  portion  of 
I  nl,  and  also  by  completely  destroying  the  said  por- 
tion of  land  as  building  ground,  inasmuch  as  the  said 
intended  embankment  would  fence  in  and  overlook 
same,  and  render  same  almost  totally  valueless  for 
building  purposes,  for  which  alone  it  was  valuable. 
The  affidavit  then  stated  that,  at  the  meeting,  the 
arbitrator  referred  to  the  company's  engineer,  who 
stated  that  it  was  not  intended  by  the  company,  nor 
waa  it  necessary  to  touch  on  or  to  take  the  deponent's 
small  portion  of  land,  whereupon  the  arbitrator  re- 
fused to  insert  deponent's  name.  The  affidavit  also 
stated,  as  one  of  the  injuries  done  to  deponent,  the 
darkening  by  the  proposed  embankment  of  the  ancient 
and  accustomed  light,  and  obstnicting  the  approach  of 
the  ancient  and  accustomed  light  to  the  said  portion  of 
land.  It  appeared  from  another  affidavit  that  the  only 
building  upon  the  said  portion  of  lai^d  was  the  old  meet- 
ing-house already  mentioned,  which  was  altogether  out 
of  repur,  and  was  now  only  used  as  a  store,  and  was 
distant  about  96  feet  from  the  centre  of  the  line  of 
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railway.  The  npper  windovrs  of  this  building  woald 
overlook  the  proposed  embankment;  the  view  from 
the  lower  windows  was  already  shut  ont  by  the  wall 
of  the  meeting-honse  itself  Another  injury  which  it 
was  suggested  would  be  done  by  the  proposed  em- 
bankment, was  the  interference  with  the  now-existing 
fiieilities  for  bathing  off  the  land.  The  final  award  of 
the  arbitrator  had  not  been  pnblbhed  when  the  con- 
ditional order  for  the  mandamus  had  been  obtained, 
but  it  had  been  puUisbed  before  the  present  motion. 

Brewster^  Q.C7.,  (with  him  Damas)  for  the  defen- 
dant, Mr.  Kynd.— -With  respect  to  the  question  whe- 
ther a  mandamus  should  issue  to  the  arbitrator  to 
assess  compensation  to  be  paid  for  lands  of  the  pro- 
secutor injuriously  afllbcted  by  the  works  of  the  com- 
pany, although  not  taken  or  touched  by  the  works, 
Mr.  Cowan,  in  his  affidavit,  relies  on  five  grounds — 
first,  on  the  deprivation  of  light  and  air;  serondly, 
on  the  loss  of  the  prospect  which  his  houses  would 
have  when  built;  thirdly,  that  his  premises  will  be 
overlooked  by  the  railway;  fourthly,  that  at  present 
he  enjoys  an  opportunity  of  bathing  off  the  brink  of 
his  land,  and  that  in  that  respect  his  rights  will  be 
affiscted;  5thly,  that  his  right  of  access  to  the  shore 
and  the  water  for  purposes  of  boating  Wad  naviga- 
tion, as  for  bringing  lime  and  coal  to  the  land,  will 
be  interfered  with.  His  claim  is  made  under  two 
general  Railway  Acts,  the  8  and  9  Vict,  a  18,  sec 
68,  and  the  8  and  9  Vict,  c  20,  s.  6.  To  what  ex- 
tent would  an  action  have  lain  at  common  Uw,  if  there 
had  been  no  statute?  To  what  extent  could  Mr. 
Cowan  have  claimed  against  the  party  making  the 
nulway  not  on  his  land,  b  reference  to  injuries  done 
to  his  land?  1.  As  to  the  deprivation  of  light,  air, 
and  prospeet,  it  is  a  fixed  prindple  of  common  law 
that  the  only  right  a  mau  has  as  annexed  to  his  land 
in  respect  of  light,  Is  a  right  to  light  at  the  highest 
I  ivel;  he  has  no  right  to  lateral  light — in  fact,  he  has 
no  right  to  light  as  annexed  to  knd  merely  as  distin- 
guished from  light  annexed  to  a  house. — Martin  v. 
Gobh  (1  Campb.,  322);  Harbidge  v.  Wanmck  (3 
Exch.,  352);  BoberUy.  Maeord  (1  M.&  Rob.,  230); 
AUarnsy-OMerai  at  th€  relaHon  of  Qray*a  Inn  Soci- 
ety V.  Doughty  (2  Ves.,  453);  Morris  v.  Lessees  of 
Lord  Berkeley  (2  Ves.  Sen.,  452);  Fishmonger^ 
Company  Y.  East  India  Company  (1  Dick.,  163); 
The  Attorney-Omeral  v.  NichoU  (16  Ves.,  338). 
The  law  will  not  regard  a  diminution  of  the  valoe  of 
property  by  reason  of  a  building  on  adjacent  land 
overlooking  land,  or  interoepting  the  prospect  If 
BO,  it  is  not  matter  for  oompensation  under  the  Act  of 
Pariiament.— ^SjtMre  v.  CanyOeUil  M.  A  Cr.,  459); 
In  the  Matter  of  W.  C.  Penny  and  the  South  East- 
ern BaHufay  Company  (7  KIL  &  BL,  660);  (Sumd- 
ler  r.  Thompeon  (3rd  Campb.,  80).  Then  with  re* 
spect  to  the  deprivation  of  the  right  of  bathing,  that 
is  not  the  subject  of  an  action  at  all.  In  reference  to 
compensation  under  these  statutes^  that  is  open  to  a 
diflSerait  objection;  it  is  not  a  right  incident  to  or 
connected  with  the  land — ^the  injury  is  merely  a  per- 
sonal one,  and  no  personal  injury  gives  a  right  to 
compensation  under  these  statutes.  Every  subject  of 
the  Queen  has  a  right  to  bathe  in  that  place,  although 
not  to  go  oa  Mr.  Cowan's  land  for  the  purpose.  With 
respect  to  theriteilities  of  access  to  the  sea  for  the 


purpose  of  boating,  bringing  lime  and  coal,  and  soch 
matters,  Mr.  Cowan  has  no  more  right  in  the  sea 
than  any  other  of  the  Queen's  subjects,  and  there  be- 
ing, therefore,  no  individual  right,  there  is  no  such  in- 
dividual injury  to  him  as  would  entitle  him  to  bring 
an  SitiCxoiL— Hubert  v.  Oroves  (1  Esp.,  148);  King  v. 
The  Directors  of  the  London  Dodk  Company  (12 
East,  429);  The  King  v.  The  Lond&n  Dock  Com-^ 
pany  (5  Ad.  &  EIL,  163);  WUkes  v.  Hungerford 
Market  (2  Bingh.,  N.  a,  281);  The  Quten  r. 
The  Eastern  Counties  Railway  Company  (2  Q. 
B.,  347);  James  Glover  v.  North  Stajffcrdehire 
BaUwc^  Co.  (16  P.  B.,  ^12);  Caledonian  RaUwag 
Co.  V.  OgUvy  (2  Macq,  H.  of  L.,  229);  The  New 
River  Company^  appellants;  Johnson  respondent^  (6 
Jnr.,  N.  8.,  374);  s.  a  (29  L  J.,  N.  S.,  M.  C,  98); 
if oors  V.  Oreat  Southern  and  Western  Railway  Co. 
(10  Ir.  C.  L.  R.,  46);  lHoheyv.  Oreat  Southern  and 
Western  RaUway  Co.  (10  Ir.  C.  I^  R.,  98);  Cham- 
berlain V.  The  West  End  of  London  and  Crystal 
Pakbce  Railway  Company  (2  Best  &  Smith,  605). 

Harrison^  Q  C,  for  Jhe  prosecutor. — ^The  68th 
section  of  Stat  8  and  9  ^Hct,  c  18,  and  the  6th  sec 
tion  of  Stat  8  and  9  Vict,  c  20,  apply  in  this  case. 
The  lands  of  the  prosecutor,  though  not  taken,  are  in- 
jariously  affected,  and  he  is  entitled  to  compensation. 
It  is  not  necessary  that  the  lands  should  be  taken. 
Chamberlain  v.  ITie  West  End  oj  London  and  Cry ^ 
tdl  Palace  Railway  Co.  (2  Best  &  Smith,  605)  shews 
that  a  liberal  construction  is  to  be  gi?en  to  the  sta- 
tutes. At  first  the  Courts  thought  that  a  party  was 
not  entitled  to  any  remedy,  although  his  land  was  in- 
juriously affected,  if  it  was  not  taken. — I%e  London 
and  North  Western  Railway  Co.  v.  Smith  (1  MaeN. 
&  Gord.,  216).  But  this  was  corrected  in  The  East 
and  West  India  Docks  and  Birmingham  Junction 
Railway  Co.  r.  Oattke  (3  MacN.  &  Gord.,  155); 
ITie  London  and  North  Western  RaUway  Co,  v. 
Bradley  (3  MacN.  &  Qoid.,  336);  27ie  Caledonian 
Railway  Co.  v.  Ogilvie  (3  Macq.  H.  of  L.,  229V  lo 
these  cases  it  is  laM  down  that  it  is  immaterial  whe- 
ther any  portion  of  the  land  is  taken  or  not  None 
of  the  cases  cited  on  the  other  side  are  precisely  ana- 
logous to  the  present.  Then  as  to  the  loss  of  light, 
ir,  and  proepect,  there  is  a  great  difference  b  etween  s 
man  buying  a  plot  of  ground  with  houses  about  it, 
where  he  buys  blowing  the  risk  he  runs  of  being  bnilt 
out,  and  the  case  of  a  man  buying  a  strip  of  ground  by 
the  sea-shore,  where  he  cannot  expect  that  his  view 
will  ever  be  interiered  with.  Although  we  adnit 
that  there  is  no  authority  to  shew  that  a  party  has  a 
right,  so  for  as  land  is  concerned,  to  have  lateral  air 
coming  in  to  him,  still  thb  is  not  a  case  of  a  neigh- 
bouring owner  at  all,  but  the  case  of  a  building  under 
an  Act  of  Parliament,  and  it  is  for  the  Court  to  say 
whether  the  Act  of  Pariiament  was  not  intended  to 
include  cases  of  the  kind  within  the  words  **  injuri- 
ously aflfeoted.^'  In  principle,  the  erection  of  tills 
embankment  has  set  up  a  nuisance,  and  the  cases 
shewing  that  a  man  cannot  on  his  own  land  set  up  s 
nuisance  to  his  neighbour  will  apply  here.  The  exist- 
ence of  the  embankment  makes  Ae  place  less  health- 
fuL^Oale  on  Easements,  290;  Broadbent  v.  The 
Imperial  Gas  Company  (7  De  G.  M'N.  A  Gord., 
496);  s.  c  OK  i^ipeal*  (7  H.  of  W  600).    [Lefiroy^ 
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C  /. — ^To  groand  all  action  for  the  taking  awaj  of 
%ht  and  idr,  most  it  not  appear  that  there  has  been 
aa  appropriation  of  the  light  and  air?  it  is  not  suffi- 
dMt  merely  to  lay  a  claim  by  reason  of  the  light  and 
air  of  hea?en  having  been  intercepted*!!  As  to  the 
los^  of  prospect,  it  must  be  admitted  that,  in  an  ordi- 
nary case,  the  loss  of  a  viev  is  not  a  subject  of  com- 
pensation, bttt  the  observation  made  as  to  the  loss  of 
light  and  air  will  also  apply  here.  This  is  a  nuisance, 
l^allaed  to  some  extent,  but  which  ought  to  be  paid 
for.  With  respect  to  bathing,  Mr.  Cowan  is  pec^- 
iisHy  injured  as  the  owner  of  this  land;  he  alone,  and. 
bis  licebaees,  could  come  herd  to  bathe:  the  public 
have  no  general  right  to  come  on  his  land  for  that 
pniposen-^/ttiuiW  v.  CatteraU  (5  B.  <fe  Aid.,  268). 
In  oue  sttiae,  the  right  of  bathing  is  only  a  personal 
light,  bol  it  18  a  right  which  can  only  be  exercised  by 
theownei^of  theland.  The  bathing  is  an  easement 
attached  \o  his  estate,  which  no  one  can  exercise 
without  htl  penniasion.  Then  as  to  the  facilities  af- 
Ibfded  by  Ihe  sea;  for  bringing  lime  and  coal  to  the  pro- 
seentoPs  lahd,  the  fiUct  of  a  road  being  made  less  con  ve 
nient,  or  the  access  to  land  being  interfered  with,  has 
been  held  to  be  a  fit  subject  for  compenaation.—ifoore 
▼•  The  Or&U  SaiOhern  and  Western  Bailwayi  Co. 
(nin  anpra);  WiUte  v.  The  ffunger/ard  Market  Co. 
(2  Bing.,  N.  0.,  281);  Base  v.  Orove^  (6  M\&  Gr., 
613). 

Dam&f  in  rtply. — ^The  case  of  Cltcanberfain  v.  Hie 
Wen  Emd  of  London  and  Crystal  Palace  Railway 
Co.  is  cppoeed  lo  the  reasoning  in  the  cases  of  The 
Oaledonkm  BiUway  Co.  v.  C^vie^  and  of  The  Kin^ 
▼•  The  Zomhn  Dock  Co.  Section  17  of  the  statute 
8^9  Vkt^  c.  iO,  suffideutly  protects  the  rigl^  of 
the  pobfic  to  accsssa  to  the  sea.  Iveson  v.  Jdoore  (1 
Lord  Baym.,  486);  Webb  v.  Bird  (10  0.  B.»  N.  S., 
268);  Jones  v.  tapUng  (1 1  C.  B.,  N.  S.,  283),  are 
impoitaoi  on  the  Question  as  to  the  right  to  light  and 
air.  [f^tzfferaUy  /.—The  last  dted  case  haa  been 
qneatioiied  in  a  case  which  has  gone  to  the  House  of 
Lofda].  With  rMpeel  to  acc<Mnmoda^n  works,  the 
prosecotor  haa  lapsed  his  time;  but  if  the  nuuidamus 
goes  for  compensation,  the  arbitrator  can  provide  ac- 
eommodAtioa  worka,  and  we  will  raise  no  objection  to 
any  aiBveise. 

Lefbot,  C.  Js — ^In  this  case  we  are  all  of  opmion 
to  gnuit  the  order,  making  absolute  the  conditional 
ocdnv  that «  mandamus  should  issne.  It  will  be  ao- 
coiiipmiod  by  an  order  that  the  parties  will  draw 
op  to  tbefe  flmtoal  latisfaetion  in  the  way  which  was 
wggaatod  or^naUy  by  the  Court,  and  to  which  the 
parties  have  acceded  with  respect  to  the  difficulty  as 
to  title.  We  are  of  opinion  to  grant  the  mandamus, 
iip<»a  ^e  ground  generdly  that  the  lands  of  the  party 
hJtTe  i)ete  mjuriously  a£Eeated.  We  do  not  think  ft 
necessary  to  confine  this  right  to  cases  where  their 
I  ^  1^  «a  t^kasi  bat  we  si^  that  it  belongs  to  a  party 
mrirtiie  of  any  injiuyto  his  own  partienlar  Uiiik 
wliese  tiiose  Unds  have  been. ii\)oriou8ly  affected.  Se- 
▼ecal  gmonda  have  been  stated  here  la  which  the 
party  faisists  as  ahewhig  that  his  hud  has  been  ui}tt^ 
rioBsiy  affected;  but  we  do  |ipt  th'mk  It  necessary  to 
deeida  opea  any  oT  those  grounds,  but  rather  more 
proper  to  iMTe  them  geaeralfy  to  bo  considered  more 
agtoBBlyflltpKticalaily,  ezoept  as  to  ihetwoinataacea 


in  which  it  appears  lo  U3  that  the  party's  lands  have 
been  injuriously  affected  in  respect  to  his  own  parti- 
calar  right  of  enjoying  those  lands.  Any  other  grounds 
.will  be  open  to  him  to  insi9t  upon  before  the  arbitra- 
tor; and  also  as  to  the  question  of  accommodation, 
what  accoqimodation  will  be  required,  will  be  also 
open  for  the  arbitrator.  I  have  purposely  expressed 
these  views  in  this  short  manner;  if  I  have  omitted 
any  point  that  is  important  my  brethren  will  shew  it. 

O^Brien,  J. — I  concur  in  the  views  expressed  by 
my  Lord  Chief  Justice.  I  do  not  decide  as  to  some 
of  those  topics  which  were  urged.  It  wiU  be  time 
enough  to  nuse  them  if  the  party  be  not  satisfied  with 
the  award  of  the  arbitrator.  One  important  matter 
b  this:  It  appears  that  the  arbitrator  acted  under  a 
misconception,  namely,  that  because  this  gentleman's 
lands  were  not  taken  he  was' not  to  get  compensation. 
That  is  a  misconception. 

Ha\es,  J. — I  concur;  and  certainly  this  discussion 
will  not  be  without  its  good  effect  It  will  establish 
this  principle, — ^that  in  this  country,  according  to  our 
act,  though  the  lands  of  an  individual  be  not  taken, 
yet  injuries  done  to  them  may  be  investigated,  for 
which  compensation  may  be  granted  to  him.  It  was 
a  cardinal  error  below  to  consider  that  this  was  not 
so;  and  perhaps  our  expression  of  our  yiews  will  go 
far  to  enable  the  arbitrator  to  make  reparation.  Then 
as  to  what  this  compensation  should  be  given  for,  it 
appears  to  me  and  to  the  rest  of  the  Court,  that  so 
hr  as  this  gentleman  is  affected  by  the  building  up  of 
the  rampart,  excluding  him  from  access  to  the  sea,  he 
is  entitled  to  compensation  whether  that  access  is  Ibr 
the  purpose  of  bathmg  or  of  navigation.  There  are 
two  or  three  other  questions  as  tQ  light,  air,  and  pros- 
pect  Well,  now,  there  has  been  some  suggestion  in 
the  course  of  this  discussion  on  principles  which  have 
not  yet  been  very  well  considered,  and  which  it  will 
be  better  not  to  discuss  at  present,  leaving  them  to 
be  settled  in  the  future.  It  appears  to  me  that  in 
some  of  the  cases  as  to  prospect,  it  has  been  laid  down 
that  an  indindual  is  not  entitled  to  compensation  for 
loss  of  prospect.  I  apprehend  that  the  cases  go  on 
this,  not  that  where  a  person  has  been  injured  m  his 
most  valuable  property  he  is  not  to  be  compensated, 
but  upon  another  principle,  namely,  that  the  per- 
son who  has  injured  him  did  it  in  the  lawful  exercise 
of  his  territorial  rights,  and  therefore  it  being  so  done 
tot  that  reason,  the  psrty  affected  shall  not  be  com- 
sensated.  But  a  question  arises  to  be  considered, 
whether  that  prindiple  can  be  held  to  apply  in  cases 
(|f  this  kinc^,  for  here  the  company  has  pot  itself  in 
tjhe  position  of  the  Crown,  which  held  the  shore  along 
^hich  the  embankment  runs  (uly  .as  a  royal  trnatee; 
4nd  it  is  not  competent  for  the  Crown  to  boild  a  wall 

u&d  a  persbn^s  proper^;  and  that  being  so«  it  may 
a  question  whether  the  grantees  of  the  Grown 

luld  do  it,  or  whether  ii  was  not  an  implied  condi- 

ion  lUtached  to  that  grant,  that  compensatkm  should 
given  if  such  an  act  was  done. 

FnlQEaAU),  J,— I  would  desire  to  advert  to- the 
ebLtent  to  which' I  concur  in  the  decision  of  the  Court. 
The  question  as  to  compensation  for  land  takien  is  now 
out  of  the  case,  and  we  leave  it  to  the  counsel  to  settle 
the  order  in  that  reject.  The  Conrt  allows  the  man« 
damns,  leaving  it  to  Mn  Harrison  and  Mr.  Damies  to 
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settle  the  precise  terms  of  the  order;  and  the  qaes- 1 
Uon  DOW  is,  whether  a  party  is  not  entitled  to  com-  I 
pensation  if  his  lands  are  injorionsly  affected,  althoogh  | 
the  lands  are  not  taken,  and  the  rulway  does  not 
toach  his  lands;  and  we  are  all  of  opinion  that  the 
party  is  entitled  to  compensation  for  that  injary,  and 
that  leads  me  to  the  last  qaestiou, — ^what  is  an  inja- 
riooslj  affecting  of  lands.  I  am  willing,  for  the  par- 
pose  of  this  motion,  bat  only  for  that,  to  adopt  the 
argnment  that  the  test  is  whether  an  action  wonld 
have  lain  for  the  injury  irrespective  of  the  statute. 
Adopting  that  test  for  the  purpose  of  this  motion  it 
appears  to  me  that  in  respect  of  the  injuries  Nos.  4 
and  5,  that  Mr.  Brewster  stated  an  action  would  lie 
for  those  injuries,  not  in  respect  of  the  deprivation  of 
a  pnblic  right,  but  for  the  interference  with  the  party's 
private  right  to  get  over  his  own  land  to  the  sea  for 
those  lawful  purposes  which  were  stated.  It  appears 
to  me  that  an  action  would  hate  lain  for  those  inja* 
ries,  and  therefore  that  the  party  wd&ld  be  entitled  to 
compensation  for  them.  There  are  many  injuries  in 
respect  of  which  a  party  cannot  obtain  redress;  and 
I  offer  no  opinion  as  to  the  qnestions  with  respect  to 
the  loss  of  tight,  air,  and  prospect;  and  as  to  the  bemg 
overlooked,  in  fact  I  offer  no  opinion  save  as  to  Nos. 
4  and  5.  Then  the  order  being  made  absolute  for 
th(9  mandamns,  and  it  appearing  that  the  arbitrator 
below  declined  to  entertun  the  case  on  the  part  of  the 
prosocQtor  because  the  lands  were  not  taken,  it  fol- 
lows that  the  mandamus  must  go  to  direct  the  arbi- 
trator to  settle  the  accommodation  works  as  well  as 
to  assess  compensation,  both  because  the  arbitrator 
declined  to  give  accommodation  works  on  this  same 
gronnd  of  the  party's  land  not  being  taken;  and  also 
because  those  norks  may  go  to  reduce  almost  to  no- 
thing the  damages  to  which  the  prosecutor  may  be 
entided. 

Order  db9oltU€. 


Court  of  Common  ^Iras. 

fRtportad  by  J.  Fltid  JobBfton,  Biq.,  BftrrtttaruU.Lftw.3 

Bennett  v.  Scxyrr. — Jan.  22,  23, 

Dwtnion  of  a  water-course — Arintraiion'^Cosle — 
Common  Law  Prooedurt  Act^  185S,  «.  243— 
Common  Law  Procedure  Act^  1856,  e.  97. 

The  plaintiff  in  the  Jirat  count  o/  hie  eummons  and 
plaint  complained  that  being  poseeesed  of  a  mill^ 
and  in  virtue  of  (he  miU^  of  a  dam^  the  defendant 
removed  the  dam  and  caused  the  water  of  the  ad- 
joining stream  to  flow  against  the  mUL  Thesecond 
count  of  the  same  summons  and  plaint  complained 
that  the  plaintiff  being  possess^  of  a  dose  and 
water-mill^  (he  water  of  a  certain  stream  had  flowed 
and  ought  to  flow  in  a  smooth  manner  into  the  miUj 
and  from  thence  in  its  usual  channel;  and  that  the 
dtfendant  widened,  deepened,  and  enlarged  the  bed 
of  the  river,  and  kept  U  widened,  and  Aereby  pre- 
vented (he  water  from  running  in  its  smooth  man 
ner  into  and  past  the  plaintiffs  premises,  and  that 


thereby  the  water  flowed  in  a  different  dtreetion,  and 
with  violence,  against  the  plaintiff^s  premises;  and 
quantities  of  it  were  collected  against  the  wheel  of 
his  nUH  The  defendant  pleaded  (with  other  pleas) 
to  the  flrst  oj  these  counts  tfuxt  the  dam  was  a 
wrongful  obstruction;  and  that  to  aHotv  the  water 
to  flow,  as  of  right  it  ought,  past  the  defendanfe 
lands,  he  removed  it,  doing  no  unnecessary  damage. 
To  the  second  count  he  pleaded  that  to  allow  the 
water  to  flow,  as  of  right  it  ought,  past  certain  lands 
of  the  defendant,  he  removed  a  certain  dam,  weeds 
and  stones,  and  other  wrongful  obstructions,  and 
therdfjf  necessarily  soniewhat  widened,  deepened,  and 
enlarged  the  bed  of  the  riper,  but  not  beyond  what 
had  previoudy  been,  and  still  of  right  ought  to  be, 
the  width  and  depth  thereof  The  cause  having 
been  referred  by  consent,  after  the  jury  wereswom^ 
to  three  arbitrators,  to  whom  no  power  to  certify 
for  costs  was  reserved;  €md  the  arbitrators,  se- 
veral months  after  the  reference,  having  found  for 
the  defendant  upon  the  flrst,  and  for  the  plaintiff 
upon  the  second  of  these  defences,  with  50s.  da- 
mages, and  the  Court  having,  t^Km  an  applioation 
by  the  plaintiff  under  the  97th  section  of  the  Com- 
mon Law  Procedure  Act,  165(),  determined  thai 
they  were  bound  tof>Uow  the  deMon  ofacourt  of 
co-ordinate  jurisdiction  on  the  point,  and  to  hold 
that  there  had  been  no  trial  within  the  meaning  of 
the  97th  «.;  and  the  plaintiff  now  applying  that  the 
taxation  of  his  costs  might  be  reviewed,  and  fttU 
costs  allowed  to  him  under  the  243rd  s.  of  the 
Common  Law  Procedure  Act,  1853,  Hdd — 
(Christian,  J^  dissentients)  that  the  two  sections  in 
the  two  Common  Law  Procedure  Acts  being  io 
pari  materia,  ihe  Court  was  obliged,  m  consistency 
uM  their  former  decision,  to  hold  that  there  htA 
been  no  trial  within  the  meaning  of  the  103rtf  Ge- 
neral Order  made  under  the  243rd  section* 

Held  also,  (Christian,  J.,  dissentients)  that  under  the 
above  drcvmstanoes  the  243rd  s,  must  he  taken  to 
intend  same  mode  by  which  the  plaintiff^e  right  to 
full  costs  should  be  ascertained. 

Held  also,  (Christian,  J„  dissentienU)  that  there  was 
nothing  on  the  record  to  cotmect  the  grievances  m 
the  two  counts,  and  therefore  that  the  flntSngs  ef 
the  arbitratots  were  not  inconsistent;  and  there  being 
a  prima  facie  case  of  a  right  in  issue  more  extent 
sive  than  the  sum  sued  for,  that  the  case  should  be 
remitted  to  ihe  taxing  offiMr,  whose  du^  it  woe  to 
decide,  in  the  first  uutanoSt  whether  there  was  or 
noU 

Held,  (per  (Christian  J.)  that  the  award  of  the  arbi- 
trators was  tantamount  to  a  trial  uMin  the  mean- 
ing of  the  103rd  Geiiaeral  Order. 

That  the  tnability  itf  the  judge  to  give  the  eerUJtcaU 
directed  by  Vie  General  Order,  euppoeing  it  to 
exists  is  no  reason  for  withdrawing  Me  case  from 
the  operation  of  the  order,  and  that  the  plaintiff  ie 

remedHsss. 

That  M«  3  j-  4  Vice  24,  s.  2,  is,  for  thepwpooea 
oj  this  question,  identical' with  the  iiZrd^aection  ex- 
panded by  ihe  103rd  General  Order.  .*. 
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Thau  supposmg  the  103rd  order  otU  of  the  way^  the 
grieoance  compiamed  of  in  the  Jiret  count  Ufoa  the 
eatme  ma  that  comflainedoj  in  the  second  county  and 
that  the  taxing  officer  was  right  in  allowing  the 
plaintiff  only  half  costs. 

2%tt  a  judge  who  conatrs  m  holding  obligatory  on  a 
eo/urt  the  decision  of  a  court  o/co  ordinate  jurisdic- 
tion^ which  he  beUeves  to  be  erroneous^  is  not  com- 
muted to  the  subordinate  propositions  embodied  m 
emekdecukm. 

C  PaOeSt  for  the  plaintiff  in  this  case,  the  plead- 
ings and  particolan  of  which  will  be  found  reported 
in  7  Jr.  Jufm  N.  S.,  299>  applied  that  the  taxing  offi- 
cer mi^t  be  directed  io  re?iew  his  taxation  and  al- 
loir  full  coats  to  his  client.  .  The  Gonft,  in  giving 
jadgmenl  on  the  motion  for  a  certificate,  under  the 
97tli  section  of  the  Common  Law  Procedure  Act, 
1856,  had  expressly  declined  to  say  whether  the  costs 
should  be  half  costs  or  full  costs.*  This  is  not  an 
action  of  trespass  as  is  shown  by  the  sixth  issue.  Un- 
der the  243rd  section  of  the  Common  Law  Procedure 
Act,  1853,  no  certificate  b  necessary,  but  eyery  case 
falling  within  it,  and  not  fidllng  within  the  103rd 
General  Order  made  under  it,  is  properly  dealt  with 
on  a  motion  to  review  taxation — Rice  r.  2>.  j*  W. 
Railway  Co.  (8  Ir.  C  L.  Rep.  166).  lAfonahan,  (7. 
J, — In  thai  case  we  left  the  question  open.]  The 
243rd  section  divides  cases  of  costs  into  two  dasses, 
and  is  exhaustive;  one  part  of  it  cannot  apply  if  the 
other  does.  We  are  dther  entitled  to  full  costs  or  to 
no  oosti;  and  the  Court  has  no  discretion  to  say  half 
or  whole,  but  must  ascertain  if  we  fall  within  a  par- 
ticular daM.  [^Monahan^  C.J. — Assuming  that  that 
section  stood  by  itself,  and  that  no  general  order  had 
been  made,  sudi  as  was  afterwards  made,  what  do 
yon  say  would  be  the  consequence?]  That  the  sec- 
tion wonid  deal  with  the  prindple  and  not  with  the 
amount  of  oosta.  [Monahan^  CJ". — Which  is  ab- 
stract phraseology.]  The  general  rule  applies  only 
to  the  cases  within  it,  and  leaves  the  law  where  it 
was.  A  case  in  which  there  was  no  trial  falls  within 
the  section.  The  general  rules  are  made  under  the 
provisions  of  the  Act  and  so  are  part  of  the  Act; 
but  if  this  103rd  rule  were  to  be  understood  as  will  be 
contended  for,  it  would  have  the  effect  of  contradict- 
ing the  intention  of  the  Legisbture  expressed  in  the 
24drd  section.  The  latter  words  of  the  103rd  order 
sboir  that  it  contemplates  only  cases  in  which  there 
has  been  a  trial  {^Afonahan,  C.J. — If  the  order 
applied  only  to  a  portion  of  the  cases  coming  withiu 
the  section  it  would  seem  to  follow  thi^t  there  must 
be  some  mode  in  the  others  of  ascertaining  if  there 
was  a  right  in  issue  to  property  more  extensive  than 
the  snm  sued  for.]  And  then  the  taxing  officer's  de* 
sion  is  open  in  the  nsnal  way  to  the  revision  of  the 
Court.  Tliis  case  is  stronger  than  Concannon  v. 
Kdly  (7  Ir.  C.  L.  Rep.  133X  which  was  a  motion  to 
refer  the  costs  for  taxation,  and  in  which  the  defen- 
dant did  not  negative  the  plaintiff's  right.  Lefroy, 
G.  J.,  says, — ^  A  question  might  arise  whether,  under 
this  loose  form  of  pleading,  the  defendant  would  not 
be  entitled  to  say  at  the  uial,  *  I  did  not  do  the  act 

•  Sm  Bemnstt  v.  Scott  (7  Ir.  Jur ,  N.  S.,  304.) 


wrongfully  and  injuriously;  because  I  had  an  older 
title  than  the  plaintiff  I  was  entitled  to  pen  up  the 
stream."'     But  in  this  case  we  have  the  connter 
averment  on  the  defence.     [^Christian^ «/.— We  made 
our  former  order  on  the  ground  that  a  question  of 
right  was  involved  in  the  case;  and  that  although  the 
parties  lived  within  the  bamster^s  jarisdiction,  the 
plaintiff  was  entitled  to  costs.]     [^Afonahan^  C.J,^^ 
If  one  brought  an  action  against  a  party  for  destroy* 
ing  game  on  his  lands,  that  would  be  trespass  only; 
but  if  the  defendant  set  up  a  right  to  destroy  the 
game,  then  there  would  be  a  right  in  issue  more  ex- 
tensive than  the  sum  sued  for.] 

P.  Martin  (with  him  F.MacDonogh,  Q  C,  for  the 
defendant. — On  the  former  argument  the  English  cases 
were  cited.  Christian,  J.,  in  assenting  that  the  Court 
had  jurisdiction  to  entertain  the  motion,  said  he  did 
so  soK'ly  on  the  authority  of  M^AUtster  v.  CaUan. 
\Chri8tian^  J. — I  considered  there  was  a  clerical  error 
in  the  report  of  that  ease,  though  I  was  not  satisfied 
with  the  decision  of  the  Qaeen^s  Bench.]  A  decision 
in  the  defendant's  favbor  on  this  motion,  will  not  con- 
flict with  the  previous  decision  of  the  Court.  That 
did  not  conclusively  pronounce  that  any  right  was  in 
issue  between  the  parties,  but  that  the  case  was  fit 
to  be  tried  in  one  of  the  Superior  Courts.  The  Court 
determined  that,  under  the  97th  section  of  the  Act  of 
1 856,  they  would  give  such  order  as  is  there  specially 
provided.  The  statutable  jurisdiction  there  vested  is 
limited.  **  Trial,"  in  the  97th  section,  having  been 
held  to  mean  a  trial  at  which  a  judge  was  present  to 
give  the  certificate  required,  we  are  not  precluded 
from  saying,  that  though  there  has  been  no  tiial 
within  the  97th  section,  there  yet  has  been  a  trial 
The  record  tests  this  on  the  view  of  it,  stating  that 
the  jury  disagreed,  and  that  in  that  trial  in  which 
they  disagreed,  we  are  to  pay  half  costs.  Can  it  then 
be  said  th'is  case  does  not  come  within  the  2i3i*d  sec- 
tion? There  was  a  jadicial  interpretation  put  npon 
the  243rd  section  by  the  making  of  the  103rd  Gene- 
ral order,  prior  to  the  passing  of  the  97th  section  of 
the  Act  of  1856.  To  hold  with  the  plaintiff,  would 
be  to  repeal  that  which  the  Legislature  did  not  re- 
peal when  they  passed  the  latter  section.  The  au- 
thority to  certify  w^  not  taken  from  the  judge  who 
tried  the  case,  nor  was  there  anything  to  prevent  the 
plaintiff  from  applying  to  him. — Burgess  v.  The 
Guardians  oj  The  Mitchelstown  Union  (4  Ir.  C.  L. 
R.,  566);  175tb  General  Order.  The  proper  time 
for  asceitainiug  if  there  was  a  right  more  extensive 
than  the  sum  sued  for  was  when  the  plaintiff  served 
his  notice  in  Januaiy,  1862.  A  party  is  not  to  be 
heard  in  a  court  of  justice,  who  brings  forward  one 
part  of  his  case  at  one  time,  and  another  at  another 
time.  What  would  be  thought  of  a  plaintiff  who  to- 
day should  apply  to  set  aside  a  portion  of  a  defence, 
and  at  a  future  time  apply  to  set  aside  another  por- 
tion? [ifonoAan,  C.J. — ^The  answer  to  that  is,  that 
under  the  97th  section  the  Court  are  required  to  make 
the  order,  and  the  taxing  officer  would  not  be  able 
without  that  order  to  proceed,  but  under  this  section 
there  is  no  such  jurisdiction  given  to  the  Court.  They 
have  only  to  set  the  taxing  officer  right.  That  was 
the  view  we  took  on  the  former  argument;  we 
thought  the  present  question  could  be  raised  only  on 
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appeal  from  the  taxing  officer,  and  we  thoaght  the 
same  in  Rice  v.  The  D.  and  W.  Railway  Co  ]  I 
refer  also  to  RM  v.  Ashby  (13  G.  B.,  897);  Cooper 
V.  Pegg  (16  0.  B.,  2f>4);  Perry  v.  Dunne  (12  L. 
J^  Q.  B^  N,  S.,  361).  The  record  ia  an  estoppel  on 
the  question  of  a  right 

O.  PaUes  hi  reply. — [Mondkan^  C  t/l— It  is  con- 
tended that  we  may  hold  there  was  a  trial  nnder  the 
!U3id  section,  thongh  we  decided  there  was  none  for 
the  purposes  of  the  97th  sectioa     Christian^  J. — 
Also  that  the  record  is  concln^ve  to  show  there  was 
no  right  in  issne]     It  mnst  be  admitted  that  nnder 
the  97th  section,  no  trial  has  taken  place,  and  it  most 
be  shown  that  the  word  **  trial "  has  a  different  mean- 
ing in  the  I03rd  order  fh>m  what  it  bears  in  the  97th 
section.     Cooper  v.  Pegg  and  Rdd  v.  AMy  wonld 
equally  be  authorities  to  show  that  there  was  a  trial 
here  nnder  the  97th  section,  and  the  contraiy  of  this 
the  Court  has  akeady  decided.     The  words  in  the  3 
&  4  Vic.,  c.  24,  s.  2,  upon  which  these  cases  were 
decided,  are,  "judge  or  presiding  officer."     Costs 
dealt  with  by  the  97th  section,  are  necessarily  the 
subject-matter  of  the  24drd  section.    I  do  not  say 
the  sections  are  co-extensiye,  but  the  latter  b  at  least 
as  extensive  as  the  former.     It  is  said  the  General 
Order  is  a  judicial  interpretation  of  the  243rd  section, 
but  it  is  not.    Even  if  it  were  a  section  in  the  Act,  it 
eontams  no  words  which  cut  down  the  effect  of  the 
243rd  section.     By  **  case,"  in  the  commencement  of 
it,  it  clearly  means  such  cases  as  are  particularized  in 
the  end  of  it — such  cases  as  admit  of  the  thing  di- 
rected being  done.     It  deals  with  a  particular  class 
within  the  section.     It  makes  an  exception,  and 
in  that  particular  exception  transfers  the  jurisdiction 
from  the  taxing  officer  to  the  judge.    As  to  the  re- 
cord being  an  estoppel,  we  must  look  oui  of  the  re- 
cord to  find  whether  there  was  a  right  more  exten- 
sive than  the  sum  sued  for.     {Christian^  «/• — You 
must  look  out  of  the  record  to  find  how  valuable  was 
the  right,  but  not  to  find  if  there  was  a  right]  There 
is  nothing  in  the  pleadings  which  identifies  the  dam 
mentioned  in  the  second  plea  to  the  second  count  with 
the  dam  mentioned  in  the  first  count    The  second 
plea  to  the  second  count  says  the  rightful  flow  of  the 
river  was  what  the  defendant  had  reduced  it  to  by 
what  he  did.  If  that  plea  had  been  proved,  we  should 
have  been  obliged  for  ever,  as  long  as  the  river  flowed, 
to  have  allowed  it  to  so  flow.   It  does  not  appear  upon 
the  pleadings  that  the  right  was  not  more  extensive 
than  the  sum  sued  for. 

Cur.  adv,  tmlt 

* 

May  30. — Monahar,  C  J. — This  case  comes  on  an 
application  by  Mr.  Bennett,  that  under  the  243rd 
section  of  the  Common  Law  Procedure  Act,  1853,  he 
be  dcckred  entitled  to  fhll  costs.  The  circumstances 
are  these: — ^The  action  was  brought  for  the  divernon 
of  a  water-course.  The  injuiy  consisted  in  too  much 
water  going  to  the  plaintiff's  mill  The  case  came 
before  the  Chief  Justice,  and  a  jury  was  called.  It 
was  arranged  by  consent  that,  instead  of  trying  the 
case  at  Nisi  Prins,  three  of  the  jurors  should  be  se- 
lected by  lot,  and  the  matter  be  referred  to  them,  and 
that  the  issue-paper  should  be  filled  up  by  the  three, 
or  two  out  of  the  three.    The  case  was  before  the  ar- 


bitrators several  months.  It  waareapittad  to  them, 
and  ultimately  the  issue-paper  was  filled  up  ftom  Che 
findings  of  the  arbitrators.  The  verdiot  waa  finr  the 
plaintiff,  with  £2  lOa.  assessed  as  damifea.  An  ap* 
plication  was  made  to  the  Conrt  T%e  parties  le- 
aided  within  the  same  civil  bill  jurisdiolimi.  It  waa 
properly  argued  that  the  plaintiff  waa  n«t  eothled  to 
any  oosto  at  all,  unless  the  case  came  witUn  the  97th 
aeaion  of  the  Common  Law  Procedura  Act,  1856. 
That  section  enacts  that  ^  IC  in  any  action  ibr  any 
wrong  brought  in  the  Superior  Conrts,  wh«n  the  par- 
ties reside  within  the  jurisdiction  of  the  avfl  Kll 
Court,  the  pUdntiff  shall  recover  a  sum  not  exceeding 
five  pounds,  he  shall  not  be  entitled  to  any  costs,  un- 
less at  the  trial  the  judge  shall  certily  either  that  the 
case  was  one  which  conld  not  have  been  tiled  in  the 
Civil  Bill  Coint,  or  that  it  was  a  fit  case  td  be  tried  to 
one  of  such  Superior  Courts,  or  (in  case  there  shall 
be  no  trial)  unless  the  Conrt  or  a  judge  shall  make  an 
order  to  the  like  effect"  It  was  contendel  for  the 
deHbndant  that  we  had  no  jurisdiction  to  mnke  any 
order.  It  was  stated  that  if  we  took  the  tronble  of 
reading  the  record,  it  would  appear  that  thaie  was  a 
trial  and  a  verdict,  and  that  the  case  waa  disposed  of 
by  the  words  of  the  97  th  section.  It  was  not  pretended 
that  the  judge  had  certified.  It  was  oonfeei^  that  we 
would  have  had  jurisdiction  in  the  case  off  demorrer, 
and  other  cases.  Wehadtoconuderif  w^wereestop* 
ped  by  the  record,  or  were  at  liberty  to  inquire  mto  the 
fact  of  there  having  been  a  triaL  Sev^and  cases  were 
cited  on  oorrespondmg  Acts  of  Pariiament,  in  wfaidi 
it  was  held  that  where  the  parties,  by  consent,  allowed 
a  verdict  to  be  entered  up,  there  was  a  trial,  and  that 
if,  by  an  oversight  the  parties  had  not  applied  to  the 
judge  to  certify,  they  were  denied  their  costs.  The 
plaintiff  referred  us  to  AtAUister  v.  CaXkm  (4  Ir.  i 
Jur.,  N.  S.,  4).  The  report  was  insisted  on  as  inac- 
curate,, because  it  appeared  by  it  that  both  parties  hmd 
agreed  to  give  up  the  point;  but  I  procured  the  affi- 
davit myself  from  the  Conrt  of  Queen's  Bench,  and  it 
appeared  that  there  was  no  diffisrence  between  that 
case  and  the  present.  The  Conrt  of  Queen's  Bench 
thought  the  trial  mentioned  in  the  97th  section  was  a 
trial  at  which  a  judge  presided,  who  oonld  properlj 
give  a  certificate,  and  that  the  case  came  within  the 
other  part  of  the  Act  A&d  that  the  Conrt  ought  to 
give  the  certificate  which  the  judge  wonld  have  ^vea 
if  he  had  been  applied  to.  The  report  of  BetmeU  ▼• 
Scat  in  the  Ibish  Jubist  is  substantially  accorate. 
What  I  considered,  however,  was  this,  that  it  was  a 
matter  of  practice  in  which  we  were  bound  to  follow 
the  dedsion  of  a  Court  of  co-ordinate  jnrisdicdon. 
My  bi  other  Ball  and  my  brother  Keogh  both  acqui- 
esced in  my  judgment  that  we  had  no  occasion  to 
consider  whether  this  decision  of  the  Qaeen's  Bench 
was  right  or  wrong.  My  brother  Christian,  on  the 
other  hand,  expressed  his  opinion  that  the  order  made 
by  the  Queen's  Bench  was  not  right  bnt  he  acqui- 
esced in  holding  that  the  case  must  be  fcilowed.  file 
opinion,  therefore,  is  really  more  of  an  authority  in 
this  particular,  because  he  acquiesced  in  fbUowmg  the 
decision,  thongh  differing  from  the  decision.  The 
question  now  to  be  decided  is  one  of  half  costs  or  full 
costf.  The  former  question  arose  upon  the  Act  of 
1 866 ;  this,  upon  the  Act  of  1 853,  and  upon  ita  243id 
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0Dttioo.  Tho, words  of  that  sectioo  appear  to  me  to 
besubataniially  the  aame.  as  those  of  the  97th.  It 
enacts  that  **  in  case  the  plaiutiff  in  any  action  for  any 
wrong  or  iojaiy  shall  recover  a  snm  not  exceeding 
fire  poonds,  he  shall  be  entitled  to  no  more  than  one 
half  of  the  ordinary  costs,  unless  the  action  has  been 
broogbt  for  the  purpose  of  trying  a  right  to  property 
more  extensive  than  the  snm  sued  for."  Here  we  have 
a  general  provision;  no  more  than  half  costs  shall  be 
awarded  in  actions  of  a  certain  description.  But  the 
sectioo  is  silent  as  to  how  to  determine  if  the  matter 
in  dispnto  be  more  extensive  than  the  snm  sned  for. 
If  that  Act  had  rested  there,  and  the  mode  had  not 
been  fixed  by  a  general:  rule,  it  wonid  have  been  for 
the  taxing  officer  to  decide  as  ho  does  aoy  other  mat- 
ter  of  hoL  The  defendant  is  not  estopped  by  the  j 
residence  alleged  in  the  summons  and  plakt,  or  there  | 
may  be  two  readences,  and  then  there  is  an  appeal ! 
The  judges  made  the  103rd  General  Bnle  under  the , 
Act»  and  it  is  snbetantially  a  portion  of  the  Act  of 
ParijAment.  Th'is  rule  is  as  follows:  ''In  cases  M- ; 
ing  within  the  243rd  section  of  the  Common  Law  \ 
Frooedore  Amendment  Act,  1863,  thd  judge  shall, 
upon  the  application  of  the  plamtifl^  determine  whe-  , 
ther  the  phuntiff  is  entitled  to  full  costs;  such  appli- 
cadon  to  be  made  at  the  conclusion  of  the  trial,  or 
during  the  uttings  or  assiaes,  and  the  order  of  the  jndge 
shall  be  endorsed  on  the  record.**  It  is  pUun  that 
^*  judge"  here  does  not  mean  judge  of  the  Court. 
Suppose  «  case  arose  where  there  was  no  triaL  Sup- 
pose a  demurrer.  Suppose  an  action  brought  to  re- 
cover a  toll,  and  that  there  be  no  trial  but  a  demur- 
rer taken,  and  the  Court  be  of  opinion  that  there  is 
no  exemption,  and  give  judgment  for  sixpence,  and 
that  the  psrty  go  to  the  Court  of  £rror,  or  to  the 
Hoose  of  Livds,  is  the  plaintiff  to  get  his  costs?  I 
entertain  no  doubt  but  that  in  such  a  case  he  should 
gee  his  costs,  and  that  the  judge  would  have  no  right 
to  deprive  him  of  thenu  I  do  not  doubt,  nor  does  any 
member  of  the  Court  doubt,  that  in  a  clear  case  like 
that,  the  Court  wouki  have  a  right  to  award  full  costs 
instead  of  halfl  The  quesdon  remains — Has  there 
been  a  trial  here?  The  majority  of  the  Court  are  of 
q>inion  that  where  tiiere  is  no  trial  at  all  there  must 
be  a  mode  for  the  party  to  get  his  costs.  The  ma- 
jority are  also  of  opinion  that  we  must  bold  there  has 
been  no  trial  here,  unless  we  stultify  what  we  kid 
down  a  twdvemonth  ago«  These  acts  are  in  pari 
maUrid,  The  rule  is  a  provit»ion  of  one  of  these  Acts. 
HaviDg  already  decided  that  we  had  jurisdiction  to 
inquire  if  there  had  been  a  trial,  we  think  that  ac- 
cording to  the  rule  if  there  was  no  *^  conclusion  "  of 
the  trial  at  the  '*  sittings  or  assises,"  there  was  no 
**  trial  **  within  the  meaning  of  the  rule.  If  we  are 
not  estopped  by  the  record  from  inquiring  when  the 
trial  took  place,  when,  I  ask,  could  the  plaintiff  have 
applied  for  the  certificate?  It  was  impossible,  till  it 
wa3  knowtt.npon  what  Issues  the  plaintiff  recovered 
and  on  what  he  did  not*  There  was  no  opportunity 
then  to  apply.  The  assises  had  passed  months  be- 
fore. But  it  is  said  that  where  the  order  is  to  be 
made  at  the  sittinsfs  or  assises,  there  is  no  power  to 
make  an  order  after  the  assizes  or  sittings  areover. 
Unless  we  overrule  the  decision  of  the  Queen's  Bench, 
and  what  we  have  ahready  done  ourselves,  we  must 


hold  this  to  be  within  the  same  words,  the  same  prin- 
ciple, and  the  same  mischief — must  hold  that  we  hare 
jurisdiction  to  make  an  order  for  full  costs,  if  we  think 
the  case  comes  within  the  243rd  section.  We  are 
obliged  to  look  to  the  pleadings  to  see  if  irrespectively 
of  hiw,  it  does  come  in  point  of  fact  within  that  sec- 
tion. There  are,  I  may  say,  two  counts.  There  are 
four,  but  two  of  them  are  abandoned.  We  shall  deal 
with  the  case  as  if  there  were  only  twa  The  first 
count  compbdns  that  the  plaintiff  was  possessed  of  a 
certain  mill  and  premises,  with  the  appurtenances, 
near  unto  a  certain  stream  of  water  running  near  the 
said  mill  and  premises,  and  by  the  side  and  bank  of 
which  said  stream  there  was,  and  of  right  ought  to 
have  been,  and  still  of  right  ought  to  be,  a  certain 
dam  or  barrier  for  the  pnrpoae  of  preventing  the  water 
of  the  said  stream  from  running  to  the  said  mill ;  that 
the  defendant,  well  knowing  the  premises,  but  con- 
triving to  injure  and  aggrieve  the  plamtifi^  cut  open, 
destroyed,  and  removed  the  said  dam  or  barrier,  and 
thereby  and  otherwise  caused  divers  large  quantities 
of  the  water  in  the  said  stream  to  flow  to  the  said 
mill,  and  caused  and  procured  quantities  of  the  water 
of  the  sud  stream  to  be  penned  and  forced  back 
against  the  wheel  of  the  pluntiff's  mill  The  plaintiff 
chdms  to  be  entitled  to  the  mill,  and,  therefore  to  a 
dam  or  barrier.  This  is  the  only  right.  The  second 
count  is,  in  my  judgment,  a  totaUy  difierent  one. 
The  first  alleges  a  right  to  a  dam ;  it  says  nothing  of 
the  course  of  the  stream.  The  second  count  alleges 
that  the  plaintiff  was  possessed  of  a  certain  close,  and 
of  a  water-mill,  with  the  appurtenances,  in  which  mill 
he  had  used,  and  still  of  right  ought  to  use,  the  trade 
of  a  miller;  that  the  water  of  a  certain  stream,  from 
time  immemorial,  had  flowed,  and  still  of  right  ought 
to  flow  in  its  usual  or  regular  course,  or  its  usual 
calm,  moderate,  and  smooth  manner,  into  the  mill  of 
the  plaintiff,  and  from  thence  in  ite  usnal  channel; 
that  the  defendant  wrongfully  widened,  deepened  and 
enlarged  the  bed  or  channel  of  said  river,  and  kept 
and  continued  the  same  widened,  deepened,  and  en- 
larged, and  thereby  unlawfully  prevented  the  water 
of  the  said  stream  from  running  and  flowing  along  in 
its  usual  and  regular  course,  and  in  ite  usnal  calm,  mo- 
derate, and  smooth  manner,  into  and  past  the  lands  of 
the  plaintiff,  and  that  thereby  the  water  flowed  in  a  dif- 
ferent direction,  and  with  increased  violence  against  the 
premises  of  the  plaintiff,  and  that  divers  quantities  of 
the  water  were  penned  and  forced  back,  and  collected 
in  great  quantities  against  the  wheel  of  the  plaintiff's 
mill.  It  appears  to  me  on  reading  these  two  counts, 
that  there  is  no  connection  between  them.  The  first 
count  says,  **  I  have  a  right  to  a  dam;  yon  have  taken 
away  my  dam."  This  is  not  necessarily  widening 
the  stream.  The  stream  might  remain  of.  the  same 
width.  1  do  not  know  at  this  moment  that  the  two 
grievances  in  the  two  oounte  have  anything  to  do  with 
each  other.  The  one  complains  of  lowering  the 
dam,  the  other  of  widening  the  river.  The  defendant 
has  pleaded  to  the  first  that  the  plaintiff  had  no  right 
to  the  dam,  and  that  the  dam  was  an  incumbrance. 
It  is  true  he  says  he  did  no  unnecessary  damage,  but 
he  says  nothing,  as  the  count  says  nothing,  of  the 
widening  of  the  stream.  There  is  also  an  allegation 
in  the  first  count  of  a.  large  quantity  of  water  beinjg; 
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sent  to  the  milL  The  usae  npon  the  first  connt  re- 
specting the  dam,  has  been  found  for  the  defendant 
by  the  jary,  who  say  that  the  pUtntiff  had  no  anch 
right  to  the  dam.  How  they  came  to  that  conelosion, 
I  know  not — on  what  grounds,  whether  that  the  dam 
in  its  existing  state  was  not  the  plaintlff^s  right.  Bot 
I  take  it  to  have  been  rightly  found.  The  first  de- 
fence* to  the  second  count  states  that  the  defendant 
did  net  widen,  deepen,  and  enlarge,  as  alleged,  and  the 
jury  have  found  that  he  did  widen,  deepen,  and  enlarge, 
and  has  kept  the  bod  of  the  river  so  ever  since.  The  se- 
cond defence  to  the  second  connt  is  that,  for  his  kwfnl 
purposes,  the  defendant,  to  prevent  the  penning  np  of 
the  water,  and  to  allow  it  ,to  flow,  as  of  right  it  ought 
to  do,  by  his  lands,  cut  open  and  removed  a  certain 
dam,  weeds,  and  stones,  and  other  obstructions,  and 
thereby  necessarily  widened,  &c.,  the  bed  of  the  river, 
but  not  beyond  what  had  previously  been,  and  still  of 
ri^ht  ought  to  be,  the  width  and  depth  thei^eof.  It  is 
very  probable  that  the  dam  is  the  same  dam,  and  if  we 
were  at  liberty  to  go  into  all  the  facts,  we  might  find 
that  the  defendant  had  a  right  to  remove  it,  it  being  the 
same  dam.  ''  I  removed  the  dam,  I  admit ;  1  deepened, 
widened,  and  enUrged  the  bed  of  the  river,  I  admit, 
but  not  beyond  what  it  had  previously  been,  and  still 
of  right  ought  to  be.**  That  u  a  most  excellent  de- 
fence, provided  it  be  true;  but  one  essential  part  of 
it  is  this,  **  I  did  not  widen,  deepen,  or  enlarge,  a 
particle  more  than  I  had  a  right  to  do,  in  order  to 
restore  the  bed  of  the  river  to  its  original  condition." 
Then  tre  jury  have  found  that  that  plea  is  not  true 
in  substance  and  fact  They  say  you  did  deepen  and 
widen  more  than  you  ought,  and  find  50s.  damages 
against  yon.  Are  we  at  liberty  to  inquire  if  their 
finding  is  inconsistent  with  the  finding  on  the  second 
defence  to  the  first  count?  I,  for  one,  do  not  see  any 
inconsistency  between  the  two  findings.  I  take  no 
judicial  notice  of  the  fact  that  eminent  counsel  assisted 
npon  these  issues.  It  may  be  perfectly  true  that  the 
dam  had  no  right  to  be  where  it  was,  and  also  that 
the  defendant  did  no  unnecessary  damage  in  taking  it 
away;  but  we  are  of  opinion  that,  upon  the  second 
count,  there  is  t^prma  facte  case  of  a  right  in  issue  more 
extensive  than  the  sum  sued  for.  We  think  the  jury 
have  decided  that  the  defendant  had  not  a  right  to  keep 
the  river  in  its  altered  state,  but  in  its  ancient  state. 
If  the  right  to  keep  this  river  in  the  state  it  originally 
was  in  be  more  extensive  than  the  snm  sued  for,  the 
taxing  officer  will  so  determine;  and  if  he  be  of  this 
opinion,  he  will  allow  the  plaintiff  full  costs. 

CHKisTiAir,  J. — I  am  of  opinion  that  the  costs  have 
been  properly  taxed  in  this  case.  The  case  has  been 
fully  stated,  and  the  points  involved  in  it,  and  I  will, 
therefore,  only  give  my  reasons.  I  will  first  consider 
it  exclusive  of  M^AUiater  v.  CaUan,  and  our  own  de- 
cision on  the  former  occasion,  and  I  will  then  consi- 
der how  fiEU>  I  am  trammelled  by  these  decisions.  I 
do  not  think  that  the  1 03rd  order  narrows  the 
terms  of  the  243rd  section,  and  so  far  the  plaintiff  is 
right.  I  think  that  demurrer  and  other  cases  are  left 
as  they  were  before,  and  in  this  I  concur  with  the 


•  See  the  pleadhigs  in  Be$m9it  v.  Seoit  (>Ir.  Jar.,  N.  S., 
299),  where  the  first  sod  second  defences  to  the  second  coant 
are  described  respectively  as  the  fifth  and  sixth  defences. 


Chief  Justice.  But  in  the  one  case  to  which  this  or- 
der does  apply^-where  the  damages  have  been  reco- 
vered by  a  verdict  in  a  trial,  neither  the  taxing  officer 
nor  anyone  else  has  a  right  to  interfere  with  this  or- 
der, which  I  consider  the  same  as  part  of  the  section 
passed  by  the  Legislature.  Let  as  place  oniaelTea  in 
the  position  of  the  taxing  mastor.  The  present  mo- 
tion differs  from  one  under  the  97th  sectioooftbe 
Act  of  1 856.  There  we  have  an  original  jurisdiction. 
Here  we  have  only  to  determine  if  the  officer  waa 
right  He  takes  up  the  record,  finds  the  pUtntiff  has 
recovered  only  50s^  sees  thai  prima  fade  the  case  is 
one  for  half  costs.  **  I  am  about,*'  says  the  plaintiff, 
**  to  show  that  the  case  is  one  for  full  costs.**  Says 
the  taxing*afflcer,  ^*  I  must  know  how  this  508.  waa 
recovered.**  He  reads  upon  the  record,  ^^Before  tlM 
Chief  Justice,  &c,  and  the  jniy  also  come,  who  be- 
ing duly,  &&,  and  they  assess  the  plaintiff's  damagea, 
^  (Signed)  Thomas  Lefroy.'*  **  True,**  aaya  the 
plaintiff,  '*  but  I  will  show  you  by  extrinsic  CTideace 
that  this  was  not  so;  in  &ct  there  was  no  trial  before 
a  judge  so  as  to  bring  the  case  within  the  JOSid 
General  Order."  I  doubt  if  the  officer  ought  to  re- 
ceive that  foreign  evidence  against  the  record.  But  I 
do  not  rest  npon  that  Suppose  he  did  reoelTo  it, 
and  had  the  facts  as  they  occurred.  The  juiy  were 
sworn;  they  were  not  merely  called — they  were 
sworn,  and  had  viewed  the  premises.  A  consent  waa 
entered  into.  Long  subsequently  the  three  jurors 
gave  in  their  findings,  which  were  treated  as  an  award 
by  the  plaintiff,  who  moved  the  Conrt  to  enter  a 
judgment,  but  the  Court  refused  to  do  this,  and  did  as  if 
the  twelve  jurors  had  found  the  issues  on  an  ordinary 
podtea.  These  facts,  I  am  clearly  of  opinion,  do  show 
that  it  is  to  be  taken  to  all  intents  and  pnrposea  as  if 
the  case  had  been  tried  before  the  judge.  I  am  not 
aware  of  ariy  right  the  Court  possesses  capricioasJy  to 
set  aside  the  solemn  consent  the  parties  enter  inU». 
It  is  bound  to  follow  it,  whatever  the  consequences 
be.  The  case  is,  therefore,  within  the  class  for  which 
the  1 03rd  order  was  made.  It  is  said  the  jndge  could 
not  have  given  the  certificate.  I  will  give  no  opinion 
as  to  whether  he  could  or  not,  but  assuming  that  he 
could  not,  I  demur  altogether  to  the  conclusion  of  the 
plaintiff,  that,  therefore,  the  case  is  out  of  the  Gene- 
ral Order.  The  case  being  within  the  General  Order, 
the  plaintiff,  by  hia  own  act,  has  debarred  himself 
from  the  advantage.  He  should  have  refosed  to  con- 
sent to  the  reference,  or  made  terms  about  this  at  the 
time.  Otherwise  he  b  as  if  the  case  was  tried  before 
the  judge,  tie.,  he  is  within  the  General  Order.  He 
cannot  be  listened  to  in  averring  what  is  contradicted 
by  the  record.  The  English  authorities  are  donblj 
important,  first,  as  showing  that  what  took  place  here 
was  a  trial;  secondly,  as  showing  that  the  inability  of 
the  judge  to  gite  the  certificate  does  not  teke  the  case 
ont,  but  leaves  the  plaintiff  remediless.  The  Act  on 
which  these  decisions  wereihade,  diflfers,  no  doubt,  from 
oui-s,  but  it  is  impossible  to  make  any  distinction  be- 
tween the  243rd  section  of  the  Act  of  1853,  ex- 
panded by  the  General  Order,  and  the  section  in  Lord 
Denman*s  Act  That  section  (the  second  of  the  3  & 
4  Vict,  c.  24,)  enacta,  "that  if  the  plaintiff,  in  any 
action  of  trespass,  or  of  trespass  on  the  case,  shall 
recover,  by  the  verdict  of  a  jury,  less  damagea  than 
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fortf  ahlUings.  Buch  f^ntiff  shall  not  be  entitled  to 
neoirer  or  obtain  from  the  defendant  in  respect  of 
such  yerdict  any  costs  whateyer.'*  There  b  the  gene- 
ral enactment;  then  comes  the  saying  and  the  certi- 
ficate the  plaintiff  Is  to  get  (far  better  expressed  In 
that  Act  than  in  oars),  **  nnless  the  judge  or  presid- 
ing officer  before  whom  such  verdict  shall  be  obtained, 
shall  immediately  afterwards  certify  on  the  back  of 
the  record,  or  on  the  writ  of  trial  or  writ  of  inqoiry, 
that  the  action  was  really  brought  to  tfjr  a  right  be- 
sides the  mere  right  to  recover  damages  for  the  tree- 
pass  or  grievance  for  which  the  action  shall  have  been 
brought.*'  Here  the  English  Act  is  analogous  to  oars, 
and  iM»t  as  on  the  former  motion.  Betd  v.  AMy 
(13  C  B.,  8970  was  an  action  foi:  inivLTy  to  the 
plaiotiff's  party- wall.  At  the  trial  a 'verdict  was 
taken  Ibr  the  plaintiff  subject  to  an  award,  but  no  power 
was  reserved  to  the  arbitrator  to  certify  for  costs.  He 
directed  a  verdict  to  be  entered  for  the  plaintiff,  with  da- 
mages 20s.,  and  the  taxing  master  having  refused  to 
aUow  the  plaintiff  any  costs,  an  application  was  made 
precisely  similar  to  the  present.  The  taxmg  master  was 
held  to  be  right.  There,  as  here,  it  was  contended 
thai  the  damages  were  recovered  by  award,  and  not 
by  the  verdict  of  the  jury.  Jervis,  0.  J.,  says,  **The 
plaintiff  here  has  recovered  by  that  which  b  by  the 
consent  of  the  parties  substituted  for  the  verdict  of  a 
jury,  via^  the  award  of  the  arbitrator,  less  than  40s.*' 
So  one  there  contended  for  what  is  urged  here,  to  wit, 
that  we  are  bonnd  to  cany  out  the  Act  of  Parliament, 
nnce  this  case  was  withdrawn  from  the  judge  too 
soon  to  grsnt  the  certificate.  In  England  they  hold  a 
case  to  be  within  the  general  rule,  unless  it  be  within 
the  saving,  and  that  the  way  to  bring  it  within  the 
saving  is  pointed  ont,  and  that  if  that  be  not  followed, 
the  party  must  go  without  the  certificate,  and  so  go 
wirhoot  his  costs.  The  Court  have  no  more  right  to 
supply  the  want  of  the  certificate  than  the  judge  has 
if  the  party  omits  to  ask  for  it  at  the  triaL  In  Coo- 
per V.  Fegg  (16  a  P.,  264,)  the  pluntiff  daimed  to 
he  entitled  to  his  costs,  because  the  sum  was  recovered 
by  the  award  of  an  arbitrator.  Jervis,  C.  J.,  held 
that  the  defendant  was  entitled  to  have  the  postea 
made  up  according  to  the  finding.  Williams,  J., 
saysy  ^*  The  arbitrator  having  directed  a  verdict  to  be 
entered  for  the  plaintiff  with  one  fiuthing  damages,  it 
is  the  same  as  if  it  had  been  so  origmally  foimd  by 
the  jury;'*  and  Crowder,  J.,  says,  **  Where  a  cause 
is  refeired,  and  a  verdict  taken  in  this  way,  the  act 
of  tbe  arbitrator  in  dealing  with  the  verdict  is  the  act 
of  tbe  Jniy.'*  These  are  two  precise  authorities  upon 
a  precisely  similar  Act  of  Parliament,  and  precisely  si- 
milar applications  to  show  that  the  award  of  an  ar- 
bitntor  taking  the  case  ftom  the  judge  is  tantamount 
to  a  trial  AsUey  v.  Joy  (9  A.  &  E.,  702,)  was  de- 
cided before  Lord  Denman's  Act.  The  rule  which 
deprived  the  plaintiff  of  full  costs  contained  this  sav- 
ing, **  Provided  that  in  case  of  trial  before  a  judge  of 
one  of  the  Superior  Courts,  or  judge  of  asdae,  if  the 
jacJge  shall  certify  on  the  postea  that  the  cause  was 
proper  to  berried  before  him,  and  not  before  a  sheriff 
or  judge  of  an  inferior  court,  the  costs  shall  be 
uxed  upon  the  usual  scale."  The  case  was  referred 
to  an  arbitrator,  who  certified  for  a  sum  below  iS20, 
but  also  certified  that  the  cause  was  a  proper  one  to 


be  tried  by  a  judge.  The  plaintiff  thought  the  power 
to  certify  upon  this  last  point  was  not  delegated  to 
the  arbitrator,  and  that  his  certificate  was  of  no  va- 
lue, and  to  make  it  good  he  did  what,  perhaps,  the 
plaintiff  here  might  have  done.  After  getting  the 
arbitrator  to  certify,  he  went  to  tbe  judge,  and  endea- 
voured to  get  him  to  certify.  The  judge  was  ill,  and 
ultimately  died,  and  was  never  able  to  give  the  certi- 
ficate, but  otherwise  it  seems  he  probably  would. 
The  plaintiff  moved  the  Court  to  direct  a  certificate  to 
be  entered  on  the  postea.  Lord  Denman  interrupts 
and  asks,  **  Did  the  order  of  reference  here  give  the 
arbitrator  power  to  certify?**  and  another  judge  pro- 
nounces, **  We  haye  nothing  to  proceed  upon  here 
but  the  arbitrator's  opinion."  These  are  all  clear  au- 
thorities upon  the  two  qdestioni)  which  arise  upon  this 
motion-^  1.  Whether  the  parties  can  be  let  out  of 
their  agreement  th>it  the  arbitration  should  be  to  all 
intents  a  trial  before  a  judge  and  jury.  2.  Whether, 
because  a  judge  is  unable  to  give  the  certificate,  the 
Court  or  the  Master  has  any  jurisdiction  to  allow  more 
than  half  costs.  Thus  far,  on  reason  and  authority, 
if  nothmg  ebe  had  occurred  here.  But  it  is  argued 
we  have  already  made  an  order.  The  plaintiff  did 
not  choose  to  rest  on  an  estoppel,  but  went  into  the 
merits.  1  admit  I  would  not  make  an  order  contra- 
dictory to  a  former  one,  if  I  so  thought  it.  This  is  an 
appeal  from  the  taxing  officer.  The  97th  section 
giyes  two  modes  of  obtaining  the  certificate;  the 
243rd  giyes  only  one.  The  difficulty  is  much  greater 
under  the  Act  of  1866  than  under  the  Act  of  186.3. 
The  certificate  under  the  103rd  order  is  what  the 
judge  might  determine  to  give  upon  view  of  the  re* 
cord,  and  from  his  knowledge  of  the  case.  It  does 
not  follow  that  because  I  erred  in  an  order  before  so 
different  from  this,  I  am  bonnd  to  adopt  the  subordi- 
nate  propositions  embodied  ia  a  decision  I  concurred 
in  while  I  considered  it  erroneous.  I  deny  that  I  am 
bonnd  to  make  two  mistakes.  Consistency  in  error 
is  a  poor  style  of  oonsutency.  The  acts  are  different; 
the  modes  pointed  out  are  different.  The  Irish  pre- 
cedent is  wretchedly  reported;  the  English  authorities 
are  clear^they  are  all  in  favour  of  the  result  the  tax- 
ing master  has  arrived  at.  There  is  the  view  ex- 
pressed by  the  Chief  Justice,  which  takes  us  clear  from 
any  conflict.  Suppose  tbe  103rd  General  Order  had 
never  been  made,  Uie  taxing  officer  should  be  required 
to  hold  the  case  within  the  saving  of  the  section,  and 
therefore  within  tbe  general  enactment.  Is  the  case 
within  the  saving?  What  does  it  mean?  The  words 
^sum  sued  for"  plainly  mean  '"sum  recovered."  The 
'*sum  recovered"  must  be  in  connection  with  the 
right.  What  if  he  cannot  plainly  connect  the  sum 
with  the  damage  to  the  right?  Can  he  do  so  upon 
this  record?  We  might  examine  it  with  considerable 
care.  It  b  perfectly  impossible  to  connect  these  da- 
mages with  the  right.  Fairly  speaking,  there  are 
only  two  counts  in  the  summons  and  plaint.  As  I 
read  these  two  counts,  the  injury  complained  of  is 
the  same.  The  second  differs  from  the  first  only  in 
being  more  general,  as  is  the  custom  of  pleaders.  The 
first  defence  to  the  first  connt  is,  that  '*  there  was  not 
of  right,  nor  of  right  ought  there  to  have  been,  nor  of 
right  ouffht  there  to  be,  the  said  dam  or  barrier.** 
The  first  issue  is  in  the  terms  of  this  defence.     The 
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second  defence  to  the  flrat  cooot  Is,  that  tUe  defendant 
**  iras,  during  all  the  time  in  said  plaint  mentioned, 
and  still  Ls  seised  in  his  demesne  as  of  fee  of  and  in 
certain  closes  of  land  on  the  hani[  of  and  down  the  op- 
posite side  of  said  stream,  from  plaintiff 's  said  pre- 
mises, and  next  adjoining  to  the  said  stream  in  the 
plaint  mentioned,  and  also  entitled  to  one  of  the 
banks,  to  wit,  the  left  bank,  and  half  the  bed  of  said 
stream,  and  that  the  said  dam  or  barrier  in  the  plaint 
mentioned  had  been  wrongfnllj  erected  and  made^ 
and  was  at  said  time  standing  and  being  in  and  across 
the  said  stream,  and  pent  np  the  water  of  said  stream, 
and  hindered  the  said  stream  from  running  and  flow- 
ing in  its  usual  and  regular  course,  and  with  its  usual 
b(^y  and  yolnmer  of  water,  and  in  a  manner  as  of 
right  it  ought  to  have  done^  and  still  ought  to  do, 
from  and  by  the  said  buds  of  the  defendant.  Where- 
fore, the  defendant,  in  order  to  preyent  the  pennmg 
op  and  obstructing  of  the  water  of  the  sud  stream, 
and  to  slk>w  it  to  ran  and  flow  in  its  usual  and  regu- 
lar course,  and  with  hs  usual  body  and  volume  of 
water,  and  in  manner  as  of  right  it  ought  to  do,  from 
and  past  the  said  lands  of  the  defendant,  without  any 
intention  of  injuring  the  said  plaintiff  did  cut  open,  de- 
stroy, and  remoTO,  that  portion  of  said  dam  or  barrier, 
which  was  so  placed,  and  rested  upon  the  bank  and 
bed  of  the  stream  to  which  defendant  was  so  entitled, 
doing  no  unnecessary  damage  thereby.''  The  only 
question  here  is  the  right  to  remove  the  dam.  It  is 
first  complained  that  the  dam  had  no  right  to  be 
there-^that  it  caused  the  water  to  flow  as  it  ought 
not.  It  is  then  stated  that  the  effbct  of  the  defen- 
dant's removal  of  tho  dam  was  to  restore  the  water  to 
the  course  it  ought  to  flow  in,  and  that  the  defendant 
did  no  unnecessary  damage  Uiereby.  This  exhausts 
and  covers  the  whole  question  between  the  parties, 
and  if  the  defendant  succeeds  in  this,  he  succeeds  on 
the  whole.  The  arbitratidrs  have  found  these  propo- 
sitions all  in  his  favor.  The  fourth  defence  to  the 
first  count  is,  that  the  defendant  did  not  cause  or  pro- 
cure large  or  any  quantities  of  water  in  the  smd 
stream  to  flow  to  the  said  mill,  and  the  issue  upon 
that  defence  is  property  found  for  the  pkmtiff  because, 
no  doubt,  the  defendant  did  cause  water  to  flow 
against  the  milL  The  issue  on  the  first  defence  to 
the  second  count  is  property  found  for  the  plaintiff 
because  the  defence  is  a  traverse.  The  second  de- 
fence to  the  second  count  is  simply  a  repetition  of  the 
averments  in  the  second  defence  to  the  first  count, 
varted  only  by  some  alterations  In  the  language  to 
meet  the  second  count  instead  of  the  first.  It  states 
**  that  for  his  lawful  purposes,  and  without  any  inten- 
tion of  injuring  the  plmntiff,  in  order  to  prevent  the 
penning  up  of  the  water  of  the  sud  river,  and  to  allow 
of  same  running  and  flowing  in  its  usual  and  regular 
course,  and  with  its  usual  body  and  volume  of  water,  and 
in  manner  as  of  right  It  ought  to  have  done,  and  still  of 
right  ought  to  do^  from  and  by  certain  adjoining  lands 
of  the  defendant,  he  cut  open  and  removed  a  certain 
dam,  weeds,  and  stones,  and  other  obstructions,  which 
had  been  wrongfully  placed  in  and  across  said  river, 
and  a  portion  of  which  were  placed  and  erected  upon 
the  sMd  lands  of  the  defendant,  and  thereby  necessa- 
rily somewhat  widened,  deepened,  and  enlai>ged  the 
bed  or  channel  of  said  river  beyond  the  width  and 


depth  of  said  river,  at  the  time  in  s^d  second  oonnt 
mentioned,  but  not  beyond  what  had  previously  been, 
and  still  of  right  ought  to  be,  the  width  and  depth 
thereof,  as  he  lawfully  might."  That  be  did  not  alter 
beyond  what  had  previously  been  the  width  and  dqith 
of  the  river  is  the  same  averment  as  that  in  the  for- 
mer plea  that  he  did  no  unnecessary  damage.  What 
have  the  arbitrators  done?  Found  that  this  defence 
to  the  second  count  is  not  true.  One  of  the  three 
(one  is  not  surprised  to  find  it  so)  differed  from  the 
other  two.  I  think  the  findings  on  these  pleas  are 
capriciously  contradictory.  U  we  prefer  i9ordi  to 
things,  they  may  not  be  so,  but  if  otherwise,  the  find- 
ings on  the  first  count  cany  with  them  ess  neoesutaU 
the  new  words  inserted  into  the  second  count.  **In 
manner  as  df  right  it  eu|^ht  to  do  " — In  other  words, 
the  defendant  saya  be  dM  n&t  In  any  respect  whatever 
alter  the  previous  channel  of  the  river  from  what  of 
right  it  should  be,  were  it  not  for  the  nnUwfnl  ob- 
struction of  the  dam.  In  the  name  of  all  that  la  ha- 
tural,  how  can  the  findings  on  this  record  upon  the 
second  defence  to  the  first  connt»  and  the  second  de- 
fence to  the  second  count,  be  reconciled?  Aa  to 
saying  they  are  not  conversant  with  the  same  anb- 
ject  matter,  it  is  too  plain  they  aie.  The  one  juror 
who  concurred  in  saving  damages  on  the  first  coontt 
could  not  have  mtended  to  give  those  damages  for  a 
rig^t  which  he  would  not  recognise  upon  the  second 
count  The  right  is  not  fonnd  upon  the  record  at  alL 
There  is  no  case  for  the  saving  to  operate  npon* 
There  is  no  occasion  to  send  the  parties,  at  consider- 
able expense,  further  to  pursue  this  question.  I  re- 
gret the  course  the  case  has  taken.  I  r^ret  that  the 
decision  of  the  taxing  offioec  should  be  diatnifaed.  I 
think  he  did  what  he  ought  to  carry  out  the  Act 
Take  thia  case  as  you  wOC  look  at  it  as  yon  may,  the 
existence  of  the  dam  is  the  fnaterial  question  hersL 
The  right  to  that  dam  has  been  negatived.  From 
first  to  last  the  plaintiff  has  been  wrong;  but  by  aome 
mystification  whfeh  I  cannot  comprehend,  he  haa  got 
fifty  shiUings. 

The  other  members  of  the  Court  ccmcnned  in  the 
judgment  of  Monahan,  C  J. 

Ruk  accordingly.    Each  paHg 
to  oMtfe  Ai9  otPfi  oosti. 


Bailit  V.  lfAR<SUIS  OF  GoNTiiaBAM.— /oft  26,27; 
April  30. 

Landlord  and  Tenant  Law  Amendment  Acty  I860, 
S8.  3  j-  4 — Incorporeal  ienem»4. 

The  Marquis  of  Conyngkam^  by  hie  ageni^  by  parol^ 
agreed  to  let  to  the  plaintiff  a  JiAery  for  a  year  at 
a  rent  of  £150.  Held  {Christian^  /,.  dissenUente) 
that^  though  an  ine&rporeal  tenementf  the  intereti 
paeaed  to  the  plaintiff  under  the  3rd  4r  ^  eectiom 
of  the  Landlord  and  Tenant  Law  Amendment  Ad, 
I860,  eoaeto  enable  him  to  sue  for  the  disturbance* 

Held  also  (Christian,  J^  dissentientej  jSAof  tfts  3rtf 
section  of  that  statuU  impliedfy  rq^ealed,  the-  2nd 
section  of  the  StatuU  of  Frauds,  7  WiL  IlL  c  12, 
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And  per  ChrUtianj  J.,  that  the  2nd  section  of  the  estate  or  interest,  or  for  anj  definite  period  of  time 
SteOute  of  Frauds  is  not  repealed  by  the  3rd  eeo-  not  being  fh)m  year  to  jear  or  anj  leaser  period,  shall 
tion  of  the  Landlord  and  Tenant  Law  Amend-  ^  be  by  deed  execated,  or  note  in  writing  signed  by  the 


meat  Ao,  I860. 

Andthaithateeetumhemg  inJvU  force,  the  ^rdeection 
of  the  new  Act  wae^  in  any  event,  inappUcaMe, 
einee  ikie  latter  requires  an  agreement  bdween  the 
partiee  to  constOute  the  relation  of  landlord  and 
tenant;  which  agreement,  hg  the  2nd  section  oj  the 
Statute  ofFraudSt  mnst  be  m  writing. 

And  that  the  M  eeeUon  wae^  bg  its  very  terms,  incgjh 
pUeable. 

And  that  the  effect  pf  the  Zrd  seotion  of  the 
Landhrd  and  Tenant  Law  Anmadnmt  Act  is 
mn^g  this:  thflt  wherever  there  is  a  transaction! 
wUdkt  but  for  certain  technicalities,  would  have 
crmted  the  tfUation  of  landlord  and  tenant^  that 
rektionehail  he  deemed  to  haioe  been  created. 

And  that  there  is  nothing  in  the  law  of  England 
whiA  can  be  called  codifcation, 

P.  ifacdonogh,  0,0.  (with  him  J.  T.  Ball,  QX\), 
showed  caose  agidnst  maidng  absolute  a  conditional 
order  for  tnming  the  Terdiet  had  in  this  case  for 
the  pittotiff  into  a  verdict  for  the  defimdant.  The 
irsl  count  of  the  summons  and  plaint  complained 
thai  the  defendant  had  let  to  the  pUuntiff  the  Glen- 
tees  shootings,  and  the  fishery  for  one  year;  and 
that  he  lotermpted  and  hindered  the  plaintiff  from 
the  enjoyment  of  it  before  the  expiration  of  the  year. 
The  eontract  was  stated  in  four  different  waj-s.  The 
pluaW  had  seen  an  advertisement  from  the  Marquis 
of  Conynf^am  through  a  Mr.  Russell,  and  he  com- 
aenieaCed  with  the  latter,  who  replied  to  him,  «' You 
hare  berowith  particulars  of  the  Glentees  shootings 
and  the  fishery,  to  be  let  on  lease  for  three  or  five 
years,  at  £150  a  year.  The  services  of  the  house- 
maid go  along  with  the  shooting.  I  cannot  say  I 
have  power  to  let  on  lease  for  twenty-one  years.,  but 
if  let  agdn  after  the  five  years  are  expired,  you  will 
have  the  first  ofiter.**  They  subsequentiy  agreed  for 
a  period  of  three  years.  While  the  grant  was  being 
prepared  the  pldntiff  and  his  sons  went  out  and  found 
that  the  sport  was  very  indifferent;  and  it  was  then 
agreed  that  the  tenancy  should  be  finr  one  year,  begin- 
ning with  the  12th  August,  at  a  rent  of  £150  per 
annom.  £75  was  paid.  The  jury  found  that  it  was 
a  tenan<7  for  a  year.  The  Marquis  of  Conyngham 
had  brooght  a  cross-action  for  £75.  [MonAan,  C» 
J, — ^The  jniy,  considering  yon  had  virtually  suc- 
ceeded oo  the  cross-action,  found  for  yon  in  this,  but 
with  one  shilling  damages.]  We  showed  there  was  a 
eontract  for  a  fishery;  that  there  was  a  tenancy;  that 
an  action  for  use  and  occupation  would  lie;  that  eject- 
ment would  lie.  But  the  judge  thought  the  Landlord 
and  Tenant  Law  Amendment  Act,  23  k  24  Vice. 
154,  was  relevant,  and  reserved  liberty  to  turn  the 
verdict  into  a  verdict  for  the  defendant  in  case  it  should 
appear  that  an  instrument  under  seal  was  necessary. 
The  4tb  section  enacts  that  **  every  lease  or  contract 
with  respect  to  lands  whereby  the  relation  of  landlord 
and  tenant  is  intended  to  be  created  for  any  freehold 


landlord  or  his  agent  thereunto  lawfully  aathonsed  is 
writing."  If  that  stood  by  itself  it  would  relate  to 
corporeal  hereditaments  only,  but  the  glodsary  shows 
that  this  section  will  include  incorporeal  hereditaments. 
**  The  word  '  lauds  *  shall  indnde  houses,  messuages, 
and  tenements  of  every  tenure,  whether  eorporeal  or 
incorporeal^'  This  section  therefore  exempts  from  tho 
necessity  of  being  under  seal  contracts  relatuig  to  incor- 
poreal hereditaments  for  a  certain  period.  Wherever 
a  fireehold  interest  or  interest  beyond  a  tenancy  from 
year  to  year  is  given,  a  deed  or  note  in  writing  b  ne- 
cessary, but  where  a  tenancy  from  year  to  year  no 
writing  is  necessary.  Similarly  the  word  **  Umd  "  in 
the  glossaiy  of  the  Statute  of  Limitations,  3  &  4  WiL 
IV.  c.  27,  is  made  to  include  certain  incorporeal  here- 
ditaments. A  corporation  cannot  in  gsneral  contract 
but  under  seal,  yet  there  are  a  number  of  contracts 
which  they  can  enter  into  without  seal — Finlag  v. 
Bristol  and  Exeter  RaUway  Co.  (7  Exchequer  Bep. 
416).  [Christian,  J. — I  doubt  very  much  if  the 
word  ** lands"  in  that  section  includes  incorporeal 
hereditaments;  but  even  if  it  does  the  section  is  oon- 
versant  with  interests  higher  than  tenancies  from  year 
to  year.  The  words  in  the  glossaiy  are  ''  unless  there 
be  something  in  the  subject  or  context  repugnant 
thereto."  The  object  of  the  4th  section  is  to  impose 
the  necessity  of  a  writing  in  certun  cases  where  parol 
contracts  would  previously  have  sufficed.  It  provides 
they  shall  be  by  deed  executed  or  note  in  writing.  But 
your  argument  is  that  the  olyect  of  the  section  is  tu  take 
away  from  the  solemnity  of  the  transaction  instead  of 
adding  to  it.]  The  object  of  the  sUtnte  b  to  conso- 
lidate and  amend  the  law  of  kndlord  and  tenant- 
see  Dwarris  on  Statutes,  2nd  ed.  pp.  552  &  567,  as 
to  construing  Acts  of  Parliament  like  this.  If  tenan- 
cies from  year  to  year,  or  for  any  lesser  period,  be  not 
included  in  this  section  it  will  follow  that  a  fisheiy 
might  be  let  for  ninety-nine  yean  by  note  imwriting, 
but  not  for  two  days  widiont  a  deed.  \(:hristian,  J. 
— A  strong  reason  for  confining  the  word  ^  lands  ^ 
to  its  original  meaning  b  this, — that  otherwise  it  will 
follow  that  a  lease  for  lives  renewable  for  ever  might 
be  made  of  an  incorporeal  hereditament  by  a  note  in 
writing.]  A  fishery  b  a  tenement.  Trespass  will 
lie  for  an  injury  to  it  It  may  be  recovered  in  eject- 
ment—!^ King  v.  Old  Alretford  (J  T.  R.  361); 
Adams  on  Ejectment,  18.  Use  and  occupation  will 
lie  for  a  fishery— 2  Ghitty  on  Pleading,  7th  ed.  39. 
In  Doe  dem  Pennington  v.  Taniere  (12  Q.  B.  1013), 
the  corporation  were  not  allowed  to  rely  on  the  point 
that  they  could  not  contract  except  under  seaL 
IMonahan,  C7. .T.— The  pleading  was  upon  a  demise, 
not  upon  an  executory  contract]  Jones  v.  Reynolds 
(4  A.  &  E.  805);  Taylor  on  Evidence,  a.  899. 

Serjeant  Armstrong  (with  him  James  P.  Hwmlton) 
contra. — The  only  serious  question  b  the  alleged  ef- 
fect of  the  Landlord  and  Tenant  Law  Amendment 
Act  The  4th  section  of  that  Act  contrasted  with 
the  1st  section  of  the  Statute  of  Frauds,  7  WiL  IIL, 
c  12,  makes  the  substitution  of  one  year  for  three. 
In  nothing  else  is  any  change  made;  whereas,  leases 
for  three  years  are  excepted  hi  the  old  statute,  one 
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year  b  made  the  limit  ia  this.  '^Tenemento*'  ^nd 
**  herediuments  V  do  not  occor  in  the  4th  section  of 
the  new  Act;  they  do  in  tlie  Ist  section  of  the  old 
Act^.the  3M#te  of  Frauds.  '*  Tenement "  b  a  large 
word  and  will  include  everything  that  can  be  hold^, 
whether  corporeal  or  incorporeaL  Did  it  ever  occur 
to  anyone  that  the  effect  of  the  Statute  of  Fraads 
was  to  alter  the  old  common  law? — J>uke  ofSomer- 
Mt  V.  Fogwell  (5  B.  &  0. 876) ;  Bird  v.  ffiggiwon  (2 
A.  &  K.  696).  Thb  4tb  section  simply  repeats  the 
1st  section  of  that  statute,  only  shortening  the  term. 
^Christian^  J, — Was  it  ever  anggested  that  under  the 
old  statute  an  incorporeal  tenement  could  have  been 
granted  without  deed?]  Never.  [^Monahan^  C.J. 
— Suppose  the  words  *' incorporeal  tenement*'  were 
ia  terms  in  the  4th  aeotion  instead  of  being  only  in- 
cluded in  the  word  *'  lands,"  by  the  glossary?]  The 
words  are  to  be  taken  dbtribntively.  \_Chri$Han,  J. — I 
do  not  think  the  word  *'  lands  ^  means  incorporeal  he- 
reditaments m  the  4th  section  for  the  words  in  the  be- 
ginning of  the  glossary  are  *'  unless  there  be  some- 
thing in  the  subject  or  context  repugnant*']  That 
was  a  wise  rule  of  the  old  common  bw,  that  an  in- 
corporeal tenement  could  not  be  granted  without  a 
solemn  instrument,  for  without  such  an  instrument 
the  evidence  of  many  of  these  rights,  which  are  not 
used  for  a  long  time,  would  be  lost  The  cases  have 
all  arisen  where  there  was  possession  under  some  in- 
formal instrument,  but  no  one  ever  dreamed  of  filing 
a  bill  in  Chancery  to  compel  specific  performance  of 
a  parol  agreement  to  let  an  incorporeal  tenement 
The  object  of  the  Landlord  and  Tenant  Law  Amend- 
ment Act,  instead  of  relaxing,  was  to  make  more 
stringent  the  principles  of  the  common  law.  {^Mona- 
haHj  CJ. — To  say  that  begs  the  whole  question. 
Christian,  J. — There  b  a  subject-matter  here  which 
by  the  common  Uw  required  a  deed,  and  therefore 
the  oontezi  b  repugnant  ]  On  the  construction  of 
sututes  I  refer  to  the  judgment  in  Arthur  v.  Beken- 
Aom  (11  Mod.  161),  cited  in  Dwarrb  on  Statutes, 
668.  Express  words  only  can  repeal  a  principle  of 
the  common  bw.  IChristian,  /.—The  3rd  section 
does  include  incorporeal  tenements;  but  that  section 
means  to  dbpense  with  the  necessity  of  actual  demise. 
It  seems  to  me  we  are  involving  ourselves  in  unne- 
cessarily nice  considerations  if  we  travel  out  of  the 
grammatical  construction  of  the  4th  section,  which, 
as  it  were  in  terms,  says  it  has  nothing  to  do  with 
anything  but  freehold  corporeal  hereditaments  and 
leases  for  years.]— TTood  v  LeaeBfitter  (18  M.  ft  W. 
838);  Hol/ord  r.  Pritchard  (3  Exch.  Kep.  793). 

J.  T.  BcMy  QC^  in  reply. — The  new  statute  made 
this  transaction  equivalent  to  a  lease  for  a  year  of  the 
right  to  fish  and  shoot  I  will  first  consider  the  prin- 
ciples in  construing  statutes.  Thb  b  not  the  case 
of  a  statute  passed  to  repeal  another;  it  b  a  statute 
of  a  new  code.  It  commences  by  saying  it  b  expe- 
dient to  consolidate  and  amend  the  bws  relating  to 
landlord  and  tenant.  The  whole  bw  must  then  be 
taken  to  be  contained  within  it  If  thb  were  not 
held  upon  the  criminal  Acts  what  confusion  wonld 
follow?  The  expression  **  consolidate"  in  this  method 
of  legislating  by  codes  is  new ;  it  was  not  to  be  found 
formerly.  \Chri8lian,  J. — These  statutes  were  passed 
to  consolidate,  but  not  to  supersede,  the  common  bw 


but  to  operate  along  with  the  common  law.]  The 
opposite  doctrine  was  held  in  the  Bishop  of  Limenck's 
case.  The  Criminal  Act  incladas  the  whob  of  the 
criminal  bw  as  far  as  it  is  yet  published.  In  ffey- 
don^s  case  (3  Coke,  7)  It  is  laid  down,  that  for  the 
interpretation  of  statutes  four  things  are  to  be  consi- 
dered. 1.  What  was  the  common  bw?  2.  What 
was  the  mischief  and  ^defect?  3;  What  was  the  re- 
medy? 4.  What  was  the  reason  of  the  remedy? 
This  rule  b  applicable  to  the  present  day.  The  gram- 
matical construction  b  to  govern  unless  at  variance 
with  the  intention  to  be  collected  fram  the  statute,  <lr 
unless  it  leads  to  absurdity;  and  it  b  not  to  be  Air- 
ther  modified  than  so  as  to  avoid  such  inconveoienoe 
^Warhurtan  d.  Lavdand  v.  Ivie  (1  H.  ft  B.  648); 
adopted  by  f^e,  B.,  in  Sebb^  v.  SmOh  (2  M.  &  W. 
195);  Bacon's  Abridgm.  tit  Statute,  p.  459.  There 
are  sweeping  alterations  made  in  this  Act  without 
even  a  recitid,  as,  for  instance,  in  reference  to  the 
bw  of  apportionments.  The  1st  section  of  the  Sta^ 
tute  of  Frauds  is,  on  the  face  of  it,  inapplicable  to  in- 
corporeal tenements.  The  words  excluded  them  be- 
cause they  were  not  capable  of  being  granted  by  livery 
of  aebic.  Again,  there  was  a  mischief  m  the  old 
law;  the  old  bw  was  preposterous,  as  appeared  in 
Wood  V.  Leadbitter  (13  M^&  W.  838);  Year  Book, 
1 1  Henry  VII.  Why  should  there  be  any  anxiety 
to  uphold  the  policy  of  requiring  a  deed  where  the 
period  b  a  short  one?  The  3rd  section  of  the  new 
statute  meant  to  create  the  rebtion  of  bndlord  and 
tenant  in  respect  of  incorporeal  tenements.  It  says 
that  ^  a  reversion  shall  not  be  necessary  to  such  re- 
btion." In  two  instances  the  ecclesiastical  code  has 
been  extended  simply  by  the  construction  of  the  sta- 
tute. So  in  one  of  Mr.  Napier*s  ecclesiastical  atatotds 
perpetual  curate  was  held  to  mean  incumbent  The 
old  ideas  of  fends  are  intended  to  be  abolbbed.  **  Te- 
nement "  b  the  largest  word,  and  will  include  a  right 
of  fishing,  shooting,  &c — Coke  Littbton,  19i«  ThB 
statute  has  operated  in  two  ways.  I.  By  altering 
the  bw  of  landlord  and  tenant,  by  decbring  that  the 
relation  shall  not  depend  upon  tenure.  2.  By  making 
a  new  subject-matter  of  the  law  of  bndlord  and  te- 
nant If  only  the  3rd  section  exbted,  then  the  rela- 
tion of  bndlord  and  tenant  was  created  between  the 
Marqub  of  Conyngham  and  the  plaintiff  by  thb  trana- 
action.  There  was  a  legal  letting,  for  by  the  com- 
mon bw  an  agreement  did  not  want  writins.  There- 
fore under  thb  3rd  sec  f  if  it  had  stood  alon^  an  incor- 
poreal tenement  might  have  been  let  for  lives  renewable 
for  ever  by  parol ;  and  the  limitation  which  preventa 
this  is  to  be  found  in  the  4th  section,  which  declares 
that  bad  in  the  great  but  good  in  the  ^malL  The  ob- 
ject was  to  bring  everything  exercisable  within  the 
bnd  within  the  same  rules  as  the  laud  itself.  Assnm- 
ing  that  the  right  to  shoot  might  be  conveyed  bj 
writing,  then  if  it  be  given  for  a  year  for  £100,  and 
the  owner  be  willing  to  give  the  enjoyment,  and  the 
other  party  does  not  go  on  and  enjoy,  he  may  sue  for 
the  £100,  not  upon  the  enjoyment  but  upon  the  con- 
tract ;  upon  the  relation  of  landlord  and  tenant,  which 
is  created  by  thb  Act;  and  per  contra,  it  enables  the 
other  party  to  sue  for  the  breach.  It  is  not  true  that 
the  case'  b  wholly  denuded  of  a  written  document 
IMofMhanf  C./» — If  that  be  your  contract  your  lease 
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b  expredsed.]    The  coatract  b  not  the  writing;  the 
writing  18  eyidence  of  the  contract. 

The  Court  desired  to  hear  Serjeant  Armstrong 
npon  the  point  made  with  reference  to  the  8rd  section. 

Serjeant  Armstrong, — The  plaintiff's  counsel  has 
confounded  tenure  with  the  evidences  of  tenure.  The 
4tb  section  is  inserted,  because  the  Ist  section  of  the 
Statute  of  Frauds  is  repealed ;  and  were  it  not  for  it 
ifo  should  be  remitted  to  the  common  law.  The  4th 
section  is  no  exception  out  of  the  3rd  section. 
*'  Agreement  **  in  the  drd  section  means  a  legal  agree- 
ment. The  books  are  full  of  authorities,  telling  us 
that  fundamental  principles ,  of  the  common  law  are 
not  to  be  repealed  by  implication.  The  Argument  of 
the  plaintiff's  counsd  cannot  be  meant  to  be  serionslj 
offered  to  the  Court. 

Cur.  adv.  vutL 

AprU  30. — MoNAHAN,  C.J. — This  question  arises 
npoQ  a  recent  Act  of  Parliament.  Thecase  is  one  of  con- 
^enble  difficulty.  I  am  delivering  the  judgment  of 
the  majority  of  this  Court  The  action  was  brought  by 
Mr,  Buley  against  (^e  Marquis  of  Conyngham,  al- 
leging in  the  first  ooant  of  the  summons  and  plunt  the 
l^ng  and  the  disturbance.  The  second  count  is  sub- 
fltaotially  the  same.  The  question  was,  if  the  mar- 
quis, by  bis  agent»  had  agreed  to  let  the  fishery  in  a 
binding  manner.  It  was  agreed  between  the  parties 
that  the  letting^  which  was  originally  intended  to  be  for 
five  years,  should  be  for  one  year,  from  the  12th  Aug. 
in  oonsideration  of  £160.  £75  was  paid,  and  the  re- 
muttder  unpaid.  The  jury  found  that  the  letting 
was  for  a  year.  It  was  argued  that  this  was  an  in- 
corporeal hereditament,  and  could  not  pass  but  by 
deod;  Vid  I  was  asked  to  nonsuit  the  plaintiff.  It 
was  said  (and  this  is  the  question  we  have  to  deter- 
mine) that  the  Landlord  and  Tenant  Act  makes  a  dif- 
ference; and  that  this  interest,  not  exceeding  a  year, 
can  be  passed  without  a  deed.  The  majority  of  the 
Court  think  the  interest  would  pass.  We  must  con- 
ader  the  common  kw,  and  what  alteration  was  made 
in  it  by  the  Statute  of  Frauds.  In  relation  to  inoor 
poreal  hereditaments  no  estate  could  be  created  but 
by  grant.  No  freehold  estate  could  be  created  in 
lands  save  by  livery  of  seisin  or  by  deed;  no  freehold 
estate  could  be  created  by  mere  writing  unless  it  had 
what  implied  a  deed.  But  it  is  equally  certain  that 
a  valid  agreement  could  be  made,  either  by  parol  or 
by  writing,  without  seal,  for  the  sale  of  a  patent;  and 
I  doubt  not  that  a  contract  for  sale  of  a  fishery  or 
shooting  might  equally  be  created  by  parol  The 
Statute  of  Frauds  provided  that  no  estate  in  lands 
and  tenements  should  be  granted  but  by  writing,  ex- 
cept leases  whk^h  did  not  exceed  three  years;  and  an 
agreement  under  that  statute  needed  to  be  signed  by 
the  party  to  be  charged  thereby.  Under  that  Act  an. 
agreement  by  parol  was  not  binding,  but  an  actual 
lease  was  binding  if  not  exceeding  throe  years.  The 
first  observation  on  the  new  Act  is,  that  it  is  entitled 
'*  An  Act  to  Consolidate."  All  the  Acto  hi  Schedule 
B.  are  repealed  except  so  far  as  may  be  necessary  to 
support  or  .enforce  any  lease  made  or  contract  entered 
into  before.  That  schedule  includes  the  1st  section 
of  the  Statute  of  Frauds.  The  first  enactment  in  this 
new  Act  i8>  that  **  in  the  constmction  of  this  Act  the 


following  words  and  expressions  shall  have  the  force 
and  meaning  hereby  assigned  to  them."  Then  t^e 
word  *Mease"  shall  mean  any  instrument  in  writing 
whether  under  seal  or  not,  containing  a  contract  of  te- 
nancy in  respect  of  any  lands  in  consideration  of  a 
rent  or  return.  The  word  *'  lands  "  (that  is  mate- 
rial) shall  include  houses,  messuages,  and  tenements 
of  every  tenure,  whether  oorpornU  or  incorporeal 
The  word  '*  tenant "  shall  mean  the  person  entitled  to 
any  lands  under  any  lease  or  other  contract  of  te- 
nancy. The  word  *'  rent  **  (that  is  material)  shall  in- 
clude any  sum  or  return  in  the  nature  of  rent  payable 
or  given  by  way  of  competksation  for  the  holding  of 
any  Unds.  The  question  is,  is'^here  anything  in  the 
Act  which  enables  such  an  estate  or  interest  not  ex- 
ceeding a  year  to  be  created  without  a  deed?  What 
is  the  effect  of  the  third  and  fourth  sections?  The 
third  section  says,  '^The  relation  of  landlord  and 
tenant  shall  be  deemed  to  be  fi)unded  on  the  express 
Or  implied  contract  of  the  parties,  and  not  upon  tenure 
or  service;  and  a  reversion  shall  not  be  necessary  to 
such  reUtion,  which  shall  be  deemed  to  subsist  in  all 
cases  in  which  there  shall  be  an  agreement  by  one 
party  to  hold  land  from  or  under  another  in  conside- 
ration of  any  rent"  The  Act  makes  this  revolution 
in  the  law  that  the  relation  of  Undlord  and  tenant, 
snch  as  entitles  the  tenant  to  hold  the  lands  for  the 
term,  shall  be  created  by  the  mere  agreement  of  the 
parties.  If  the  matter  stood  there,  what  is  there  to 
say  that  this  relation  is  onlv  to  be  created  by  an  agree- 
ment in  writing?  Here  there  was  an  express  con- 
tract between  the  parties,  and  in  the  third  section 
there  is  nothing  which  requires  this  to  be  in  writing. 
But  conj^le  the  4th  section  with  it  (H1^  Lordship 
read  th^  4th  section.)  Is  it  inconsistent  with  the 
nature  of  an  incorporeal  hereditament  that  it  should 
be  conveyed  by  writing?  Is  it  not  dear,  that  under 
the  4th  section,  under  the  3rd  and  4th  together, 
wherever  the  relation  is  to  be  created  it  may  be 
done  by  an  agreement;  and  that  whether  the  agree- 
ment relates  to  incorporeal  or  corporeal  her^ita- 
ments  for  more  than  a  year?  If  so,  why  may  not 
this  relation  for  a  year  be  created  without  a  writ- 
ing? If  we  can  give  any  efiect  to  the  glossary, 
which  includes  incorporeal  hereditaments  in  the  term 
**  lands,"  we  mnst  so  construe  the  3id  and  4th  sec- 
tions. The  3rd  section  is  an  implied  repeal  of  the 
2nd  section  of  the  Statute  of  Frauds.  It  has  been 
held  several  times  that  the  express  repeal  of  one  sec- 
tion of  an  Act  does  not  prevent  the  implied  repeal  of 
another  section  if  the  terms  of  the  Act  imply  it  The 
Act  is  very  difficult  in  many  respects;  we  think  it 
puts  incorporeal  and  corporeal  hereditaments  on  the 
same  footing. 

Chbistian,  J. — I  agree  that  there  is  very  little  magic 
and  very  little  use  in  the  distinction  that  incorporeal 
hereditaments  lie  in  grant,  and  othera  in  grant  and 
livery  of  s«sin.  The  qne^on  is  if  the  Act^  however, 
has  made  the  alteration  contended  for.  It  appeared 
to  me  that  Mr.  M'Donogh  began  by  laboring  the  point 
upon  common  law  principles.  It  was  not  till  the 
plaintiff's  second  counsel  came  to  address  us  that  the 
3rd  section  was  mentioned.  The  argument  npon  the 
4th  section,  as  I  nndentood,  was  this, — that  it  is  to 
be  implied  that  estates  might  be  granted  for  a  year  or 
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kflser  period  witboot  either  deed  or  writing.  Bat 
from  this  flection  these  snudl  estates  are  compleCelj 
ezcladed;  therefore,  to  deal  with  these  smaller  estotes 
we  most  go  somewhere  out  of  the  4th  section.  If  to 
the  common  law,  the  answer  is  clear  enough.  Bat, 
says  Mr.  Ball,  the  3rd  section  has  altered  the  whole 
of  that  We  are  in  a  difficalty.  We  have  got  little 
or  no  answer  on  the  part  of  the  defendant  to  this  new 
argnment.  Serjeant  Armstrong  treated  it  as  too  trifling 
to  answer — a  most  dangerons  mistake,  as  the  result  of 
this  case  shows.  I  therefore,  without  an  argument,  have 
come  to  a  oonclasion ;  it  tarns  upon  the  words  at  the 
dose  of  the  3rd  section.  The  argument  in,  that  the 
4th  does  not  take  this  case  out  of  the  3rd  section.  It 
is  trne  that  the  4th  section  does  not  apply  to  this  case ; 
bat  I  say  the  2ad  section  of  the  Statute  of  Frauds  is 
not  repealed  by  this  Act  The  Legislature  draws  the 
line,  and  declares  that  such  and  such  parts  of  such  and 
such  Acts  are  to  be  repealed  as  are  set  forth  in  the 
schedule  to  the  Act  annexed,  but  not  otherwise.  And 
am  I  to  be  told  that  where  the  1st  section  is  expressly 
mentioned  to  be  repealed,  the  2nd,  which  is  not  men- 
tioned, is  repealed?  '  I  deny  this.  I  say  the  3nd  section 
of  the  Statute  of  Frauds  is  in  foil  force  and  is  not  re- 
pealed. One  of  its  provisions,  as  we  all  know,  is,  that  no 
action  shall  be  brought  upon  an  agreement  unless  the 
agreement  or  some  memorandum  or  note  thereof,  shall 
be  in  writing.  It  is  trifling  to  say  that  that  section  is 
repealed.  There  is  here  no  vidtd  agreement ;  and  ex 
vi  terminarwn,  this  3rd  section  is  inapplicable.  The 
counsel  knew  if  the  Court  k>oked  out  of  the  Act  his 
pdbt  must  perish;  and  he  did  not  say  there  was  an 
implied  repeal  of  the  Statute  of  Frauds,  but  resorted 
to  one  'of  riSB  ^ldef*t  arguments  used  in  a  c^urt  of 
in8tie&.  He  called  the  Act  a  code.  This  most  mean 
that  this  Act  has  suporsedcd  the  whole  body  of  land- 
loid  and  tenant  law,  written  and  unwritten.  A  code 
means  a  different  thing  from  consolidadon.  I  have 
yet  to  learn  that  we  have  got  the  length  of  codifica- 
tion. It  has  been  talked  of  much,  but  there  is  nothing 
in  the  law  of  England  that  can  bo  called  codification. 
Subject  to  the  partisl  alterations  it  makes,  this  Act 
leaTOs,  I  think,  the  whole  tew  of  landlord  and  tenant 
where  it  was.  Even  the  consolidation  is  partial;  it 
npeals  the  Ist  section  of  the  Statute  of  Frauds;  it 
leaves  the  2nd  section  unrepealed ;  it  remedied  two 
evil-'.  Its  eflect  is  simply  this, — that  wherever  there 
is  a  transaction  between  landlord  and  tenant  carried 
out  which  but  for  certain  technicalities  would  have 
created  the  relation  of  landlord  and  tenant  that  rehuion 
shall  be  deemed  to  have  been  created.  We  have  np- 
thing  here  left  to  look  to  bnt  the  common  law,  which 
requires  a  deed,  and  the  2nd  sectmn  of  the  Statute  of 
IVauds,  which  requures  a  writing.  Here  there  was 
bat  a  parol  agreement,  and  it  is  therefore  void.  It  was 
ar^ed  diat  under  the  4th  section  a  long  lease  for"  years 
of  an  bcorporeal  tenement  oould  be  granted  by  note 
in  writing.  'We  cannot  liave  reconrso  -to  a  fatidfhl 
mode  of  snpplying  the  Inconvenience  if  it  exists;  but 
I  do  not  say  that  this  ineongroity  or  inoontfOlieiiee 
follows;  bat  it  is  better  to  be  cautiooa  m  expressing 
an  opiui.n  of  this  new  Act,  and  so  I  shall  say  no 
mwe  on  tb\&  If  there  be  any  ca^  in  which  the 
common  law  iieqirires  a  writiog  the  new  Act  hsM^  h 
as  It  wasi  «od  fat  tlibway^he  Btatote^f  Frands  Wais 


construed.  It  was  neter  argued  that  that  Act  exempted 
from  writing  what  required  it  by  the  common  law.  It 
is  strange  to  me  if  the  present  argnment  be  welt 
founded  how  all  the  lawyers  who  flonrished  fai  both 
countries  for  the  last  two  centuries  were  blind  to  this 
very  point  which  mnst  have  arisen  equally  opon  the 
Statute  of  Frauds. 

StUe  discharged. 

M^Kbika  v.  Sbxtov. — Jaiu  3C. 

AcUan/arfaUe  repreeefiiaium — Demurrer. 
An  actum  for.  afaise  mpressnloftoM,  m  a  mmmons 
and  plaint^  of  the  rendence  of  a  party  to  an  action^ 
by  which  the  taxing  officer  ie  induced  to  aOaw  to 
the  eucceeejkd  party  half  the  costs  of  the  aetioH^  is 
unsustainable  white  the  judgment  remains  infuU 
force  amd  effecL 

This  was  an  action  brought  to  recover  damages  for  hav- 
ing in  Oct  1861,  bi  a  summons  and  plain t  served  to 
recover  a  debt  of  dBlO  10s.,  folsely  de<scribed  the 
plaintiff  as  having  a  residence  in  the  eoanty  of  Dablln, 
while  the  defendant  knew  that  he  had  a  reiddeiiot 
wi^in  the  dty  of  Dublin  and  had  no  residence  within 
the  county,  the  defondant  also  residing  wit^  the 
city  of  Dublin,  whereby  the  taxing  officer  was  indnoed 
to  allow  the  defendant  in  the  present  actiott  half  the 
costs  of  the  former  action.  There  was  judgment  by 
defonlt  in  the  former  action,  upon  which  the  plaintiff 
in  the  present  action  was  arrested.  The  defendant 
pleaded  that  the  judgment  referred  to  stffl  remained 
in  full  force  and  effect  and  not  In  the  least  annulled 
or  set  aside.     The  plaintiff  demurred. 

W.  Ryart,  in  support  of  the  demurrer. — Hie  exact 
point  involved  in  this  demurrer  thou^  often  glanced 
at  in  the  authorities,  seems  never  to  have  l)een  de- 
cided. IMonahan,  C^.^Then  is  no  doubt  that  the 
taxing  officer  may  inquire  where  in  fact  the  party 
liv^  and  that  the  present  plaintiff  was  not  estopped 
from  having  that  done  by  whit  the  defondant  did.] 
The  foct  of  having  a  collateral  remedy  is  no  bar  to 
maintaining  an  action.  Where  a  plabtiff  has  over- 
marked  a  judgment  the  defendant  may  apply  to  a 
judge  to  be  discharged  firom  custody  on  payment  of  the 
sum  really  due,  or  he  maf  file  a  bill  in  equity;  but  he 
has  also  his  action  for  the  over-mariiing.  The  facts 
set  out  in  the  sammons  and  pkint  giro  a  eaase  of  fto- 
Uon — Spencer  v.  Sampson  (6  Ir.  0.  L.  R.  637); 
Churdda  v.  Siggers  (3  EIL  &  BL  929);  &Mm  r. 
Casde(6A.kJL652).  [Monahan,  CJ^-^la  Seeton 
T.  Castle  the  execution  was  all  wrong,  bediase  the 
defondant  had  no  right  to  issue  it  nntil  the  costflf^irere 

riperiy  taxed.  It  is  the  judgment  in  your  <9sSe  that 
wrong,  if  anything.]  [CArueiaii,  J. — Does  not 
the  judgment  hi  giring  costs  yirtnally  dedde  that  the 
case  is  not  within  the  97th  siection  of  the  GonHntoa 
Law  Protedufe  Act  18567  As  long  as  it  i^tands  iniist 
it  not  be  assumed  that  the  case  is  Out  of  that  section  7] 
I  think  not  This  was  a  judgmeift  by  fl^iilt 
[Christian,  J. — Suppose  tbe  plaln^MT  in  an  ictioa 
serves  a  notice  of  an  interlocutory  mbtton,  ai<d  thir  de- 
fenilant'does  toot  appear,  and  the  plaintiff  malms  a 
folse  statteent  m  his  affidavit  to' ttqjiipert  the  moikm 
and  gets  the  ^ostsof  the  nidtion  and  afterMtfdbfeCa 
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jddgmeiit,  €kd  the  defendant  bring  an  action  for  the 
fidse  statement?  Monahcm^  C.J. — Is  there  any  cape 
In  whidi  an  action  was  brought,  not  for  over-mark- 
ing a  jndgment,  bnt  for  obtaining  a  jadgmcut  for  too 
large  a  sam?  Chrutian^  J, — While  the  judgment 
is  diere,  is  it  not  an  estoppel?  Monahan^  CJ* — 
Suppose  a  defendant  does  not  attend  on  a  taxation  of 
costs,  and  the  plaintiff  untruly  swears  that  he  gave 
briefi  to  connsel,  which  he  did  not  give,  and  had 
fbaiteeo  ^tnesses  at  the  trial  when  he  bad  onljr  one, 
will  an  action  lie  for  this?]  This  judgment  was  ob- 
tained by  a  fidse  statement  upon  the  record  of  what 
oonld  not  bare  been  given  in  evidence. 

JBL  Bejfing^  for  the  defendant,  was  not  called  on. 

MoNAHAii,  C  J— As  long  as  the  judgment  stands 
it  is  an  abjudication  that  the  costs  were  properly  due. 

BwwMTtr  werrvJUd 


tfonrt  of  Vroibatr. 

tR4P«t«d  bj  W.  B.  llUtar,Eiq^LL.D.,  B«rriiter.«t.Uw.] 

Fnui  V.  GoBMAir. — JvXy  9. 

Pra(ihe''^dminMsiration  pendente  lite. 

It  is  not  mtomaiTf  to  firumA  a  pakhn  in  order  to 
have  on  adminiilrator  pendente  lite  appointed.  It 
maof  he  done  on  motion  grounded  on  affidamU 

Qrifin  applied  to  the  Court  ex  parte  to  fix  a  day 
spedally  to  hear  an  application  he  wished  to  make  on 
bebalf  of  thft  defendant,  for  the  appointment  of  an 
administrator  jMRdente  Ute.  The  pUintiff,  he  alleged, 
was  ooB  verting  all  the  assets  into  cash,  and  was.abont 
going  to  America.  He  clumed  as  executor  nnder  a 
wilU  which  was  impeached  by  the  defendant  A  pe- 
tition woold  be  presented  stating  all  the  fiusts. 

Kiamroi^  J. — In  England  a  petition  is  generally 
adopted;  bot  here  I  will  not  put  parties  to  that  nn^ 
iteesary  expense.  Qive  notice  of  motion,  and  file 
an  affidavit,  and  I  will  dispose  of  it  on  an  early  day. 


BxRBT  V.  Bkbbt. 

DeerM— 20  j-  21  VieL,  c  79,  e.  66. 

Where  the  defendaM^  on  consent,  wUkdrew  his  pleas, 
the  Court,  under  the  66th  section  of  the  Probate 
Act  of  1857,  vsade  an  order  in  the  nature  of  a  de- 
cree, dedanng  the  validity  oj  the  wUl  to  be  proved, 
wkkomifmiher  proof 

E.  M.  KsBjf^  for  the  plaintifl^  moved  to  make  a  con- 
sent a  role  of  Court,  to  the  effbct  that  the  pleas  of  the 
defendant  should  be  withdrawn. 

Kbatihg^  J. — ^I  wiU  make  It  a  rule  of  Court,  and 
if  you  denre  it,  I  will  now  make  an  order  in  the  na* 
tore  ot  a  decree^  declaring  .the  will  proved,  which, 
under  the  66tii  section  of  the  Act  of  1857*  will,  in- 
my  opinion,  be  as  yalid'as  if  yon  went  regularly  to  a 
hearing.* 

Order  aooordimgly. 

*  Seetaon  66— *' Where  probate  of  looh  will  is  granted  after 
neh  proof  m  solemn  fonn,  or  where  the  validity  of  the  will  is 


In  the  goods  of  John  Lindut,  \dboia8Bihintbstatb. 
Survworship-^Presumption. 

Where  the  father  of  the  deceased  had  not  been  heard  of 
for  26  yeare,  and  was  believed  to  be  long  since  dead, 
and  the  deceased  died  recently,  the  Court  allowed 
administration  to  the  son^s  goods  to  issue  without 
extracting  a  grant  to  theftUher, 

Ince  moved,  on  behalf  of  Maria  Banfield,  the  sister  of 
the  deceased,  for  a  grant  of  letters  of  administration 
of  the  goods  of  the  deceased,  without  first  taking  out 
a  grant  to  the  goods  of  his  father.  It  appeared  by 
the  affidavit  that  George  Lindley;  the  father,  had  emi- 
grated to  America  26  years  ago,  having  left  his  wife 
and  the  deceased,  theur  only  child,  behind  him.  He 
arrived  at  New  Yo^  and  went  thence  to  Florida, 
whence  he  corresponded  with  his  wife  regularly  for  six 
years;  but  then  bis  letters  ceased,  and  though  several 
were  written  by  his  wife,  she  got  no  answer,  and  he 
never  was  heard  of  since.  His  last  letter  complained 
of  his  bad  health,  the  result  of  yellow  fever  and  ague. 
The  deceased,  John  Lindley,  was  by  trade  a  compo- 
sitor, and  when  he  was  32  years  of  age,  he  also  went 
to  America,  chiefly  to  search  after  hb  fetber.  He  re- 
niatned  there  six  years,  and  then  returned  to  Dublin, 
withoot  having  found  any  trace  of  bib  father.  The 
deceased,  John  Lindley,  died  on  the  26th  of  May  last, 
intestate,  without  wife  or  child:  his  mother  was  dead. 
The  appticant  was  one  of  the  next  of  kin,  and  the 
assets  were  very  small,  only  MSB  198.  6d.  in  a  sav- 
ings* bank.  In  the  Goods  of  AMI  (31  L.  J.,  Prob., 
39,)  ft  similar  order  was  made. 

Kejltingi,  J. — I  will  make  ibe  order.  Your  client 
may  sweai*  to  the  best  of  her  belief  that  George  Lind- 
ley died  before  the  deceased. 

Order  aocordinglg. 

Court  of  JBanitni^trs&rSnMltirnr:^^. 

tRcpo(t«d  by  John  Lcry.  Biq.,  BarrUtcr-aLlmr  ] 

[Befou  Ltnce,  J.] 

Rb  Patrick  O'BBlnv.— Jtme,  1863. 

Proof  of  debt  by  trustee  of  marriage  setUement-^ 

Wiffs  future  interesL 
A  wifife  fortune  upon  her  marriage  is  advanced 

otherwise  dedmred  bv  the  decree  or  ordtr  m  such  eontentioiis 
oanae  or  matter  at  aforesBid,  the  probate  decree  or  order  ihall 
enure  for  the  benefit  of  all  perMms  interested  in  the  real  estate 
aifeoted  by  Mob  will;  and  the  poltate  copy  of  each  wffl,  or 
the  letters  of  admlnistiation  wiui  snob  will  aonezed,  or  a  oomr 
thereof  remotiYely.  stamped  with  the  seal  of  Her  M iges^e 
Gonrt  of  Probate^  shall  in  all  courts  and  m  all  suits  and  pro- 
ceeding affecting  real  estate,  of  whatever  tenure  (save  pro- 
eeedlan  byway  of  appeal  endel'  ttds  Act>'6r  for  the  reveeatioa 
of  smS  prebale  or  adinlnistisllffciX  be  received  as  ocoBhisive 
evidence  of  the  validity  and  contents  of  sobh  will,  in  like  man- 
ner as  a  probate  is  reoeiTed  in  evidence  in  matten  relating  to 
the  personal  estate;  and  where  pvobate  is  refhsed  or  revmd 
on  the  gfonnd  -of  tfie'  faiinftlldtCy  of  the  wiS,  or  the  bvaUSity  of 
the  wilTie  otherwise  declared  by  decree  or  order  nsder  this 
Act,  sach  decree  or  order  shall  ennre  ior  the  benefit  of  the 
heiiHtt-law  or  ether  persons  agabist  whose  interest  In  leal 
estate  snch  wiH  might  operate^  and  soch  .will  shall  not  be 
leoeived  in  evidence  In  aay  salt  or  pieeeeding  fai  leMcn  to 
real  estate,  save  hi  any  pnetedlBt  bj  W17  of  appeal  6em  thoh 
deeriM  or  ordeis." 
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fo  the  huaband  upon  hia  bond  with  interest  at 
m  per  cmA^  the  bond  ia  put  in  eettiement  and 
vested  in  truateee  for  the  benefit  of  the  wife.  The 
conditions  of  the  seUUment  with  regard  to  the  payment 
of  interest  are^  that  it  shall  not  be  payable  except 
in  the  event  of  death,  bankruptcy^  insolvency,  or  a 
reasonable  apprehension  of  insolvency*  BaiUeruptcy 
takes  place.  Interest  is  proveable  by  the  trustees  of 
such  settlement  from  the  advance  of  the  money  to 
the  husband  up  to  the  date  of  his  bankruptcy. 

This  case  came  before  the  Ooart  apon  chaige  and 
dificharge;  the  facte  appeal*  In  the  jadgment. 

Keman,  Q.  (7.,  was  for  the  assignees. 

Campion  for  the  trosteasof  the  marriage  settlement 
of  the  bankmpt's  wifo. 

The  question  at  issue  was  the  right  to  prove  for  in- 
terest 

Ex  parte  Brenchley  (2  Gljnn  &  Jam.  174);  ex 
parte  Cooke  (8  Ves.  353);  Re  Meehan  (1  Sch.  ft 
Lef.  119),  were  cited. 

JuDGB  Ltnch,  in  giving  jadgment,  said — ^This  case 
is  before  me  on  proof  of  debt  bj  the  trustees  in  the 
marriage  settlement  of  the  bankrupt,  to  which  a  dis- 
charge has  been  filed  by  the  assignees.  The  point 
nused  appears  to  be  a  simple  one,  but  it  is,  neverthe 
less,  an  important  one,  as  the  marriage  settlements 
of  traders  who  become  bankrupt  are  very  frequently 
the  subject  of  discussion  in  this  Court  By  the  mar- 
riage settlement  in  this  case  the  fortune  of  the  wife, 
£300,  was  secnred  by  the  bond  of  the  bankrupt,  and 
that  bond  secured  to  the  trustees  the  fortune  of  the 
wife,  together  with  interest  at  six  per  cent  thereon 
from  the  date  of  the  bond,  and  the  trustee  now  claims 
to  prove  for  the  amount  due  according  to  the  terms 
of  the  bond.  Two  questions  are  raised  by  the  as- 
signees. First,  that  by  the  contract  of  the  parties 
the  bond,  or  any  judgment  thereon,  could  not  be  en- 
forced except  on  the  conditions  therein  stated,  one  of 
whwh  was  bankruptcy;  and  therein  it  was  agreed 
that  no  interest  was  to  accrue  until  this  event  hap- 
pened. In  my  opinion  the  agreement  is  quite  plain 
and  explicit,  namely — that  the  wife's  fortune  was  ad- 
vanced to  the  husband  on  the  express  contract  that 
he  gave  there  for  his  bond,  with  six  per  cent  interest 
from  the  daSe  of  the  advance.  That  the  enforcement 
of  repayment  was  postponed  to  the  events  stated 
therein;  bnt  that  the  repayment  when  enforced  was 
to  be  with  interest  thereon  from  the  date  of  the  bond, 
i^that  is,  fh>m  the  date  of  the  advance  to  the  hus- 
band. In  my  mind  the  contract  is  plainly  to  pay  this 
sum  with  intorest  from  the  date  of  the  bond  in  the 
event  of  bankruptcy.  The  second  question  raised  is, 
that  such  a  contract  is  void  to  the  extent  of  the  inte- 
rest thereof  contracted  to  be  paid,  as  in  effect  being  a 
settlement  of  so  much  of  the  bankrupt's  own  assets  to 
be  paid  to  the  trustees  in  the  event  of  bankmptey. 
No  cases  in  point  have  been  cited  to  me.  Mr.  Cam- 
pion has  argued  the  point  with  great  clearness  and 
precision,  and  has  convinced  me  that  I  overrule  no 
priodple  in  deciding  with  him,  and  that  the  allowance 
of  interest  in  this  case  does  not  violate  the  mle  in  such 
cases.  The  wife's  fortune  was  given  to  the  bankrupt 
to  be  repaid  with  interest  from  the  date  of  the  loan. 
This  interest  was  thQ  reasonable  accretion  from  the 
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holding  of  the  money  advanced,  and  wonld  have  re- 
sulted from  its  possession  in  the  hands  of  the  trustees, 
therefore  I  camiot  hold  that  thb  contract  is  any 
agreement  to  pay  any  sum  out  of  the  trader's  property 
in  the  event  of  his  bankruptcy.  Cases  were  stated 
of  interest  at  ten  per  cent  being  contracted  for;  and 
it  was  asked  how  the  Court  would  act  on  such  a  con- 
tract? These  cases,  fairly  put  in  argument  seem  to 
me  to  be  answered  by  saying  that,  if  under  the  pre- 
text of  interest  or  otherwise  the  reality  of  the  transac- 
tion is  to  make  over  the  assets  of  the  trader  in  the 
event  of  bankruptcy,  that  the  contract  is  void;  bat  if 
the  Contract  b  foirly  to  secure- the  wife's  fortune  with 
its  natural  accretion,  the  fair  value  of  the  money  ad- 
vance, that  it  does  not  violate  the  principle  admit- 
tedly applicable  in  cases  of  this  nature.  In  my  judg- 
ment therefore,  the  wife's  fortune  in  this  case  was 
advanced  to  the  husband  on  the  express  contract  that 
it  was  to  be  repaid  with  interest  from  the  date  of  the 
advance  to  the  trustees,  and  that  this  contract  is  a 
fair  and  legal  o^e  now  to  be  enforced ;  and  eonse- 
qnently  that  this  proof  shall  stand  for  the  original 
sum  and  the  interest  claimed. 


[Bkfors  Lthcb,  J.] 

Ri  Thqiias  M'Ilbot.*.— Ju/y,  1863. 

Pinal  examination — Reckless  trading — Forgery — 
Fraudutefd  prejerence — General  nusoondud  of 
bankrupt — TVtis  disclosure  of  his  estate  and  effects 
— Pvl^  prosecution. 

Although  a  bankrupt  may  make  a  fuU  and  true  dis- 
closure and  disoonery  of  his  estate  and  effexU^  still 
if  he  be  guilty  of  reckless  trading,  forgery^  and 
fraud  upon  his  general  creditors,  &e  Court  is  not 
bound  to  pass  the  final  examination,  for  if  that 
were  done,  the  bankrupt  would,  at  the  md  of  three 
years,  at  most,  be  entklsd,  under  the  lA^rd  sect^  to 
his  certificate^  no  matter  what  crimes  he  nuqf  have 
committed  Ihe  Court  has  perfect  juriscUctiion, 
under  uny  state  of  facts,  to  adjourn  the  examina- 
tion sine  die  under  the  140th  section. 

Where  the  only  evidence  of  a  bankrupt  having  com- 
mitted crimes  that  wotdd  subject  him  to  a  public 
prosecution,  has  been  obtained  by  his  own  admis- 
sions when  under  eaoamination,  the  Court  wHl  not 
order  a  prosecution  against  him. 

The  bankrupt  in  this  case  was  a  seed  merehant,  and 
had  been  several  times  before  the  Court  for  final  ex- 
aminationf 

Reman,  Q.C,  was  for  the  creditors;  and 

J^ney,  QC,  for  the  bankmpr. 

The  fkcts  appear  in  the  judgment  of  the  Court 

Ho  LcmssHiP  said:^Thia  case  is  now  before  me 
on  the  last  examination  of  the  bankrupt,  and  the  real 
questiou  I  am  to  determine  ia,  whether  I  am  bound 
to  pass  the  final  examination,  and  thereby  to  entitle 
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the  iMiaknipt  to  a  certificate,  after,  at  Ihe  latest,  a 
(fifee  jean'  suspenskm  tbereof*  The  case,  id  its 
httai  i  a  Teiy  simple  <mew  Tlie  banknipt  traded 
lai^Iy.ao^  reddesslj^  and  msCten  appear  hi  his  ac- 
coanCs  to  show  that  property  was  Saeiifioed  by  hhn, 
and  eertan  crswtors  had  preftreooe*  f^veti  to  thent  in 
a  Buamte^  destniclitiB  to  iUr  trades. '  An  esphoiatioit 
of  aoch  ooadacti  of  ocmrae,  was'  repaired';  and  apon 
aach  eiqflanaSxm  H  now  appears,  admlUediy'  that 
these  ipMHis  were  sacrifioed,  and  these  preferences 
were  gi^n  beteose  the  creditors,  were  the  headers  of 
bi!b  oTexdiaflge  drawn  by  the  biUikropti  withoot 
aathoffftf ,  Ihim  the  paities  whose  names  he -need; 
and,  ateoidiBgly,'  thiit' to  protect  himselT  from  thecon- 
seqaowes  resahmg  ifit>iD  forgeries  nttored  by  hiin,  fa^ 
saorifioad  bis  prop^rt/TOd  im^Ee  payments  in  fraad  of 
Ae  Isw.  Upon  ihese  disdosares,  made  here  hi  Gonrt,. 
am  I  boand  to  pass  the  final  elimination,  and  thereby 
tocflUddiUr'haftitle'to^certificato  fhmr  tins  Oonrt, 
10  wfiMi'tMifitee  i  most  expressff  state  my  optoion 
and  j«d|gment;  ^■'that  harmg  regard  to  1^  eondact  sti 
a  trailer  t^mfSi  as  wcA  sta  after  his  bankrnpt^,  tfao 
Coart ^dH  ttten  and tiiem findthe baokrapt  enticed t^ 
sacheeiiifierte?'*  Iflam  bonUdtogt^ethatceiii- 
fiGate,  I  ani  th^'boon^to  pat  qoy.hand  and  aQx  the 
seal'  of  thb  Goort'to  a  sta^ent  whadi  fa  tcjtaftjr 
hbe — and  a  statement  wlndi^  oooihig  ftom  this  tri- 
banali  meaiftt  io  be  protective  of  trade  and  coimn^ree, 
nrast  biiiig  seaadiA  on  tte  administration  of  jostice, 
Is-fof^geiy.  adoompaoied  by  frandnlettt  acts,  to  escape 
Ba'piBnaM^' eondact  in  a  tredbr  entttrmg  ^  to  ob- 
toin  the  piii^k^  ooofetcred  by  this  certificate?  Let 
me  ^'ffae  caiie  -       -  - 


judgment  in  Itet  case^  witboat  thereby  establishing 
sidl  a  prfaicipie  asfe  here  stated.  For  myself  I  mast 
soy  Oat,  as  long  aa  the  qpiestion  is  of  the  propriety  of 
my  decision  in  arrirhig  at  a  coadasimi  on  the  fads 
beifbreni^  or  the  propriety  of  the  exercise  of  my  dfa- 
cretion  hi  awarding  panfahment  or  affismg  Usabilities 
on  traders^  it  is  ahrays  to  me  a  gratifieaUon  to  see 
myjndgments'bron^  for  review  to  the  Coort  of 
AppeaL  Bat  the  case  is  qaite  different  when  the  pfo- 
poisftion  advaneed  is,  not  that  I  am  wrong  in  my  con- 
closions— not  that  I  have  exerebed  too  harshly  the 
powen  with  which  I  am  intmsted — bat  that  by  the 
statute  law  of  Irehmd  I  am  bonad  to  ootrage  my 
seme  of  whkt  is  right  in  acyndgmg  the  case,  and  that 
I  mast,  nnder  compalsien  of  law,  pr&noance  a  ftdse 
judgment,  and  accredil  it  by  the  seal  of  thia  Goort, 
committed  to  my  charge  for  the  intended  benefit  of 
Che  pnblie;  Bat  let  me  now  see  If  oar  Irish  Statate 
is  so  framed  as  to  compel  as  to  charge  upon  it  thia 
nuynsttoas  abanrdlty.  In  speaking  here  and  m  iecad- 
iifig'^b  case^  let  aienot  be  misanderstood  as  speaking 
of  any  dedsien  of  the  Oonrt  of  Appeal  wM  other 
thaa  the  dae  respect  attacMng  to  it.  I  bow  with  ftdl 
obedience  to  ito  eoatvollhig  dociai^mr,  and  adept,  aa  I 
aai^  boand  to  do,  ila  rrii^;  bnt  1  protest  agmnst 
eertaindednetionsmadelroBihan^ii^  and  Ireftise 
to  accept  them  at  present  aa  any  part  of  ito  oomddered 
ja^^iment,  even  if  eoonael  aoeainteiy  report  to  me 
sotee  obserratioos  made  ther^  The  passsbg  of 
the  last  examination  In  this  doart  is  generally  the 
completion  of  the  voaehiag  of  the  acoonnCs  of  the 
bankrapty  and  the  final  roffew  -of  hia  Astdosarcs,  in 

le  caije  to  ih^  height/ o^  .^ibsdnlity  to   older  that  the  jndgs  any  be  salMed  that  ther  banb- 

ir^AlM  ;0\)po8ftiod  n^ay'ascedd.;    Suppose  ^e   rnpthaalony^satisifhctorify,  aad.  traly  made  disdo^ 


iMalMJpt  Wn  convicted  felon,  safferhtg  penal  servitade 
for  Ma  cAbo^  am  I  boand  to  forwan}  to  him  i?  the 
Af oenl/of  TVisod;  or  other  convict  dqioti  itty  certifi^ 
caieandet' the  seal  pf  this  Gonrt,  appronng  o^  his 
coafinct  i^  a  tra^^oonduct  wldcfa,  while  approved 
of  by  thia  Odoit,  has  bn)Ogfat  hhn  throagh  the  Crfm!- 
nal  Oearts  ie  be.a  convicted  felon?  Such  a  priodple 
nt^Mieoeiildsayfii  right— ttmt  sfich  a  thing  ooaU 
happen  Mifif  only  be  by  ihe  l|unentaUe  Uandering 
aad  nqsl^^ehoe  j^f  the  legislation  on  this  sabject.  No 
soeh  moAhta  pmciple  can  arise  iq  Ehguad,  Scot- 
land,/^'ittywhero  else  bat  herOi    It  would  beape- 


soras  of  al  his  ealate  and  effscta,  and*  baa  made  fidf 
discovery  df  aDiUlatlera  inqaired  into  respecting  hfa 
tiilde  aad  badness.  ThestatotiMe  provisioasaa  to 
the  bst  examinatiott  am  contafawd  m  the  138tii  aad 
three  ft^Iowfog  sectlona  of  omr'  Aet,'90  &  21  Yict, 
capw  60.  'ThtfvfafaitheslatBtono  numdatorydhase 
as  to  the  pasafaig  oC  the  fast  exaannalioni  the  pnnri* 
sfans  are  only  as  to  the  matenafa  to  be  pieparedfor 
ily  and  ther»  fa  no  distinct  provinon  or  dhectiott  as  to 
diejddgeadealuig  with  it.  Of  ceaiae^  hi  practice, 
the  last  examhiatlon  m  ordinary  oasea  fa  only  a  pro- 
cedarefor  aArmaaoei)f  the  voochidg  idready  made; 


caliariy  lifaif  sliste  of  the  faw,  which  enfor^  a  false  | and  thd  ordihaiy  compiskite  against  trader^' via.,  the 
and  imniMrjadgmeni  fem  the  Bankrupt  Court  of 
IrckndL  A  caa^  has  beei|  referrsd  to,  as  decided  l^ 
the  Ooiirt' of  Appeal— /a  r0  Botinb^-^  wUeh,  as 
oonnael  ai^ue,  this  pomt  wa?  decided,  namely^  that 
no  matter  what  crime  is  dicdosed  by  the  bankrupt — 
no  matter  how  far  his  aocoonliug  may  be,  by  ihe  con- 
foanon  of  criminal  ^icte — yet  that  thfa  Court  must  ac- 
cept sueh  aoeounting  as  saffident,  and  mast  pass  the 
final  exalahiatiofi.  I  altogether  refuse  to  accept  thfa 
aa  a  true  faiterpretation  of  the  judgment  in  B<wrke*s 
caac  I  have  not  seen  any  authorised  report  of  that 
case,  bat  1  know  that  in  that  case  no  cnininal  offepce 
was  charged  upbn  or  admitted  by  the  bankrupt,  and 
my  brother  jadge  (Berwick)  dfsalt  with  it  as  the  mere 
ordinary  exeesses  of  a  trader  pushing  hfa  trade  beyond 
hfa  means,  aad  incurring  responsibilities  beyond  his 
ability  to  discharge  them.  There  may  have  been 
isundry  rciisons  infinendng  the  Court  in  reversing  the 


not  keeping  bedcs,  ovcrtm^ng,  preforences  to  parti- 
Cntar  creditors,  and  oljeotions  of  this  sort,  areprtH 
perty  most  generally  dealt  with  at  the  -certiffaate 
meeting,  whm  the  conduct  of  the  trader  fa  peculfariy 
Consi^faied,  and  at  which  meethig,  by  the  express  di- 
rection of  the  BtatutCb  the  judge  most  allow  &e  certi- 
ficate, the  judge  having  oiAj  the  discretion  as  to  ito 
suspoidott  for  a  period  not  exceedmg  thrse  yearr« 
Thfa  fa  the  ordinary  coarse  of  procedore^  right  and 
proper,  and  oonvenfani  in  all  tho  usual  cases  arfaing 
herOi  But  if  the  last  efiumination,  hy  its  necessary 
and  enforced  disclosures^  shows  conduct  in  a  trader 
ftandulent  and  crimuial  to  a  degree  which  makes  it  an 
immoral  act  to  decfare  that  such  trader  is,  by  reason 
of  his  conduct  as  a  trader,  entitled  to  tho  certificate,  I 
ask  most  rcfrpectfuliy,  where  fa  the  provision  in  sec- 
tion 138,  or  dsewhcre,  whfah  makes  It  imperative  on 
me  to  do  an  act,  the  necessary  consequence  of  which 
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i«,  that  I  must  prooonnce  a  false  jodgmeDt?  In  mj 
jadgment,  tho  next  aeetion  bat  one,  stall  oonvereant 
aboat  this  yery  subject,  the  last  examination,  actoallj 
in  verj  terms  provides  for  this  yeiy  case.  Section 
140  is~''ItBhaU  be  lawfal  for  the  Conrt,  at  the 
time  appointed  for  the  last  examination  of  the  bank- 
mpt»  or  at  any  enlargement  or  adjonrnmsnt  thereof, 
to  adjoom  snch  examination  sine  dieJ*  The  adjonm- 
ment  of  the  last  examination  sine  die  is  thns  expressly 
declared  to  be  lawfal;  no  limit  is  stated— no  state  of 
facts  under  whieh  it  may  be  done  is  stated,  but  with- 
out limitation  in  the  very  sections  conversant  with  the 
last  examination  this  power  is  expressly  conferred  on 
this  Court.  Mueh  concision  may  arise  in  the  mind 
by  looking  at  the  course  of  English  procedure  (adopted 
under  an  entirely  different  code  in  this  respect)  as 
any  means  whereby  to  construe  out  of  its  phun  mean- 
ing such  simple  Iraguage  as  this;  and  even  in  the 
same  direction,  though  in  less  degree^  may  arise  oon- 
fasion  by  regarding  the  reasonable  ordmary  proce* 
dure  of  this  Court  as  compuhKMj  in  all  posdble  cases, 
even  when  it  appears  and  is  admitted  to  lead  to  re- 
sults so  absurd  and  so  scandalous  as  I  have  shown  it 
must  do  in  a  case  like  the  one  now  before  me. 
Ought  we  to  be  astute  to  find  out  reasons  by  con- 
struction for  enforcing  a  false  jadgment  from  a  court 
of  justice  under  pressure  of  the  Legislature?  I  can 
see  no  foundation  for  tho  astuteness  which  would  con- 
strue this  Act  to  so  monstroos  an  exercise  of  autho- 
rity over  the  conscience  of  the  judge  aa  to  compel 
him  to  certify  what  he  knows,  and  what  everyone 
admits  to  be  false  and  immoral  Why  should  this 
be  said  by  way  of  construction  of  words  which  plainly 
themselvessayexactlythecontrary?  Istheproposition 
contended  for  here  this — that  the  judge  of  this  Court 
must  by  this  statute,  affirm  that  a  person  guilty  of 
forgery  (nay,  even  if  under  sentence  therefor),  is,  hav- 
ing Tf^gjud  to  snch  conduct,  entitled  to  the  certificate, 
which  was  meant  as  a  protection  for  the  unfortunate^ 
and  not  as  a  false  character  for  the  criminal;  and  ox- 
press  words,  which,  simply  read,  prevent  such  a  re- 
sult, are,  by  construction,  to  be  made  out  as  enfordng 
this  scandal  on  the  administration  of  justice?  I  have 
had,  nnfortanately,  on  former  occasions  to  use  this 
power  conferred  on  me  by  section  140.  Hitherto 
my  decisions  have  been  unquestioned.  It  is  only  in 
extreme  cases  I  have  ever  so  osed  this  power,  and, 
indeed,  very  rarely,  except  in  cases  where  forgery  was 
established.  The  crime  of  forgery  I  regard  as  the 
greatest  crime  against  trade  and  against  the  well-be- 
ing  of  society  at  large  that  can  be  committed.  Until 
within  a  recent  period  it  brought  the  peoalty  of  the 
life  of  the  offender;  and  although  the  extreme  rigour 
of  its  panishmeat  is  mitigated,  yet  that  has  been  done, 
not  because  of  any  different  views  now  entertidaed  of 
its  enormity,  but  that  its  repression  might  be  mo.re 
certain,  by  reason  of  the  greater  certainty  as  to  the 
prosecution  of  its  perpetrator.  Is,,  then,  the  Irish 
Court  of  Bankroptcy  to  be  pUced  in  the  ridiculous 
position  of  affirming  to  the  traders  of  Ireland  that  for- 
gery is  condact  entitliog  a  bankrapt  to  the  certificate 
of  this  Court?  Now,  in  giving  my  jadgment  adjoarn- 
ing  this  last  examination  sine  die,  of  coarse  I  do  so 
on  the  ground  that  in  my  opinion  so  heavy  a  penalty 
on  this  trader  is  a  fair  and  reasonable  jadgment  on 


the  facts  disclosed  in  this  case.    Of  course  the  Court 
of  Appeal  will  most  properly  consider  whether  I  have 
arrived  at  my  conclnsion  reasonably,  and  I  will  be 
pleased,  indeed,  if  under  their  sanction  and  on  their 
responsibility  I  am  able  to  deal  more  leniently  with 
this  bankrupt    If,  on  a  review  of  the  facts,  they  are 
able  to  come  to  the  conclusion  that  forgery  was  not 
sufficiently  proved  as  agunst  the  bankrapt  (thoogfa 
hercb  in  paa««ing,  I  must  say  that  this  was  not  dlspated 
here,  and  the  able  counsel  of  the  bankrapt  only 
claimed  at  my  hands  that  I  should  not  direct  a  prose- 
cution, inasmodi  as  the  only  knowledge  I  had  of  the 
forgery  was  derived  from  the  examinatian  of  the 
bankrupt);  but,  of  coarse,  if  this  be  doubted,  the 
very  foundation  of  my  judgment  will  be  in  question. 
Again,  if  the  Appellate  Court  thinks  that  this  pmiish- 
ment  is  too  great  fo;  the  offence,  and  that  I  am  wrong 
in  thinking  that  forgery  deserves  the  adjooniment  of 
the  last  examination  sme  die^  I  will,  with  becoming 
respect,  receive  from  them  and  make  it  their  met,  t)m 
measure  of  punishment  in  this  Court  for  soeh  an  of- 
fence.   But  if  the  Appellate  Court  shonld  agree  with 
me,  tbmkiag  that  my  decision  is  right  in  princiidA, 
that  forgery  committed  by  a  trader  oilled  for  this  and 
even  for  greater  punishment— >that  the  ftdjoursmenl 
sine  die  is  right  if  it  b  lawfal-*that  it  would  be  a 
scandidous  act  in  any  Court  to  give  a  certificate  of 
character  to  one  stained  by  such  gnlit,  then  I  do  ear- 
nestly entreat  that  great  deliberation  may  be  given  to 
the  matter  before  it  b  fiated,  aa  the  opmion  of  so 
high  a  tribunal,  that  by  the  statute  law  here  I  am 
bound  to  do  an  act  of  such  iniquity  as  falsely  to  affirm 
what  they  know  as  well  aa  I  do  ia  untrue.     But  I 
say  most  confidently  that  I  expect  no  sock  dtddmem; 
and  I  now  adjourn  this  last  examination  me  die* 
Another  matter  in  this  case  yet  remains — namely, 
whether  I  shonld  direct  a  prosecution.    As  to  this,  I 
was  for  some  time  doubtful  as  to  the  course  I  should 
take.    Mr.  Sidney,  on  behalf  of  the  bankrupt,  8ub> 
mitted  to  me  that,  as  my  knowledge  was  obtained 
from  the  baokrnpt  himself,  and  through  means  of 
questions  put  to  him,  and  to  which  he  gave  answers 
freely  and  openly,  I  should  not  use  these  disclosures 
now  against  him  by  directing  sach  a  proaecutioo.  The 
assignees  have  also  asked  me  not  to  direct  this  prose- 
cution on  knowledge  thus  obtained,  for  reasons  stated 
by  them,  and  the  cogency  of  which  I   feeL     I  also 
myself  feel  that  it  might  be  a  wrong  done  to.  this 
bankrupt  to  use  the  examination  here,  taken  witlioot 
any  caution  given,  and  withoat  appiising  bim  of  the 
oonseqaences  that  might  follow  from  his  disclosnres, 
by  acting  on  it  now,  to  direct  a  prosecution.     But  in 
addition  to  these  reasons,  I  must  add  that,  while  the 
qoestion  chiefly  considered  by  me  in  this  jadgment  is 
depending,  I  would  be  slow  to  direct  a  prosecndon, 
inasmoch  aa  it  would  add  very  considei-ably  to  the 
absurdity  of  the  law  so  construed  if  I  was  to  direct  a 
prosecution — and  while  it  was  pending  that  I  was  to 
give  my  certificate  of  approval  of  the  act  for  which  I 
had  directed  him  to  be  criminally  prosecuted.      I, 
therefore,  do  not  dii'ect  any  prosecation,  but  adjourn 
the  examination  sine  die. 
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Court  of  Sl99ral  in  Cj^anteri;* 

CRcportfld  bf  Edmund  T.  Bewtej,  E^-*  Banlft«..at.Uw.3 
[BXFOBB   THB  LoED  GhAMCELLOR  AND  TBI  LOBD  JUS- 

Tics  OF  Appeal.] 

Pemhepatbsb  9.  Bolton.— «7tffM  \6th. 

Pradiee^Wajid  defauU— Agent— Sefirenee. 

In  a  peliHon  praying  a  reference^  on  the  ground  of 
wUfid  default  on  the  part  oj  a  land  agents  held, 
thca  th4  rule  which  requires  some  specific  metanee 
of  tvUful  deJauU  to  be  charged  woe  net  sufficiently 
fulfilled  by  a  reference  in  the  petition  to  certain  any- 
counts  put  in  evidence,  on  the  face  ofwhu^  such 
wilfid  default  was  alleged  to  be  apparent. 

Pennefiither  t^  Bolton  (8  Ir.  Jur.  N.  S,  45)  reversed^ 

This  was  an  i^peal  from  a  decretal  order  of  the  Mas- 
ter of  the  Rollfl.  The  cause  petition  in  this  matter 
was  filed  by  Mrs.  Jane  G.  Pennefiither  as  adminis- 
tratrix  of  Major  SlngsmiU  Pennefather»  against  Kd« 
ward  J.  Bolton,  who  for  many  years  had  been  the 
land  agent  of  Major  Pennefiither.  The  petition  prayed 
that  H  might  be  declared  that  Edward  J.  Bolton  was 
boond  to  fhmish  the  petitioner  with  an  accoont  of  the 
rents  recetyed  by  him  daring  the  period  while  he  was 
sndi  agent,  and  of  his  disbursements  and  payments; 
and  that  an  acoonnt  might  be  taken  of  the  rents  which 
he  mf^  without  wilful  defiinlt,  have  receiyed  during 
the  Bidd  period;  and  that  he  might  be  declared  to  be 
chargeable  with  snch  rente;  and  that  he  might  be 
boond  to  pay  to  the  said  petitioner  the  balance,  if  any, 
which,  npon  taking  snch  accounts,  should  appear  to 
be  in  his  hands  as  chargeable  against  him.  Affidavits 
haying  been  filed  by  Edward  J.  Bolton  in  answer  to 
tins  petition,  and  on  behalf  of  the  petitioner  in  support 
of  the  petition,  the  matter  came  on  to  be  heard  before 
the  Master  of  the  BoUs,  and  by  an  order  of  his 
Boaatj  bearing  date  the  27th  of  January,  1863,  it 
was  ordered  that  it  should  be  referred  to  the  Master 
of  the  Gonrt  in  rotation,  to  take  an  account  of  the 
rents  and  profits  of  the  estates  of  Major  Eingsmill 
PennefiUher  recdyed  by  the  respondent,  while  he  was 
the  agent  and  receiver  of  the  said  Major  Kngsmill 
Pennefkther,  or  by  any  other  person,  by  the  order  or 
for  the  one  of  the  respondent,  and  how  the  same  rents 
and  profits  had  been  applied  and  disposed  of;  and  also 
an  account  of  the  payments  that  had  b6en  made  during 
such  agency  by  the  respondent  to  or  for  the  use  of  the 
said  l^  Major  Eingsmill  Pennefather;  and  that  the 
Master  should  give  the  respondent  all  just  credits  and 
strike  a  balance.  And  it  was  further  ordered  that 
the  Bttd  Master  should  inquire  and  report  whether 
the  arrears  of  rent  appearing  on  the  accounts  marked 
••A,7**B,»and"G,"  given  in  evidence  in  the  said,matter, 
and  referred  to  m  the  said  cause  petition,  which  ac- 
cmed  while  the  respondent  was  agent  of  the  said 
Major  Eingsmill  Pennefather,  or  any  and  what  part 
thereof,  were  remitted  by  the  said  Major  Eingsmill 
Pennefather,  or  by  his  authority;  and  whether 
any  and  what  p»rt  of  the  siud  arrears  of  rent 
had  been  lost  by  the   wilful  neglect  and  defiinlt 


of  the  respondent.*  The  respondent,  admitting  the 
right  of  the  petitioner  to  an  account  of  the  rents  and 
profits  of  the  estate,  now  appealed  from  so  much  of 
the  fi>regoing  order  as  directed  a  reference  as  to  whe- 
ther the  arrears  of  rent  appearing  in  the  above  men- 
tioned accounts  were  remitted  by  Major  Eingsmill 
Pennefather  or  by  his  authority,  and  whether  any  part 
of  the  siud  arrears  Was  lost  by  the  wUful  neglect  or 
defkutt  of  the  respondent.  In  1848,  Major  Eingsmill 
Pennefiither,  being  then  rendent  on  the  Gontinent,  ap- 
pointed Edward  John  Bolton  his  land  agent,  to  re^ 
ceive  the  rents  of  the  lands  of  Golden  and  Enockin* 
glass.  In  1851  Major  Pennefather  went  with  his 
family  to  reside  in  Australia,  where  he  contmued  to 
reside  until  1858,  when  he  died  there,  leaving  his 
widow  (the  respondent  hi  the  present  appeal)  and 
three  infiuit  children  him  surviving.  The  respondent 
having  returned  firom  Australia,  was  informed  by 
Messrs.  Winter  &  Williams,  solicitors,  London,  that  m 
August,  1850,  they  had  obtained,  on  behalf  of  a  cre- 
ditor of  Mijor  Pennefather,  an  account  of  the  receipte 
of  Edward  J.  Bolton  aa  such  land  agent,  firom  the 
date  of  his  appomtment  in  1848  up  to  May,  1850. 
This  account  had  been  seen,  though  not  settled,  by 
Major  Pennefather  before  his  departure  for  Australia, 
and  was  the  account  referred  to  as  "A,"  in  the  cause 
petition,  and  in  the  order  of  the  Master  of  the  Rolls. 
Messrs.  Winter  &  Wlltiams  also  informed  the  respon- 
dent that  subsequently  they  were  furnished  by  Ed- 
ward J.  Bolton  with  a  second  account,  signed  by  him, 
and  dated  the  26th  of  April,  1862,  being  an  account 
of  the  receipte  from  May.  1850,  up  to  November, 
1851.  This  was  the  account  marked  «'B,"  audit 
had  never  been  communicated  to  Major  Pennefather 
in  any  way.  The  respondent  having  obtmned  letters 
of  administration  with  the  will  annexed  to  Major 
Penne&ther's  estete,  applied  to  Edward  J.  Bolton  for 
his  agency  account;  and  npon  the  2':rd  of  December, 
1861,  he  furnished  an  account  referred  to  as  account 
<•  G,"  purporting  to  include  the  whole  period  from 
September  and  November,  1851,  up  to  the  death  of 
Major  Pennefather. 

The  Solidtor-Oeneral  (with  him  Serjeant  SuUwan 
and  Owen)  for  the  appellant— No  specific  instance  of 
wilful  default  is  stated  in  the  cause  petition  or  proved 
in  this  matter,  and,  therefore,  the  portion  of  the  Mas- 
ter of  the  Rolls'  Older  appealed  from  is  unsustainable. 
The  only  stetemento  with  respect  to  wilful  default  in 
the  cause  petition  are  the  followmg,  via: — In  the  21st 
paragraph  it  is  steted  "  that  the  said  account,  *  G,' 
omito  to  bring  forward  a  hirge  portion  of  arrears  of 
rent  shown  to  be  due  by  account  *  B; '  and' your  pe- 
titioner believes  and  charges  that  a  large  portion  of 
snch  arrears  have  been  lost  by  the  wilful  default  of 
the  said  Edward  John  Bolton,  and  that  he  should  be 
charged  with  the  same.*'  In  the  22nd  paragraph  it 
is  steted  '*  that  the  said  account  *  C '  shows  a  large 
amount  of  arrears  of  rent  to  have  been  allowed  to  ac- 
cumulate during  the  period  comprised  in  said  account, 
especially  upon  the  lands  of  Enockin^^ass,  npon  which 
two  years  of  rent  are  shown  to  be  due  by  the  tenants. 
And  your  petitioner  charges  that  the  accumulation  of 
such  arrears  was  owing  to  the  wilful  defiinlt  of  the 

•  Pennefather  v.  BoHon  (8  Ir.  Jur.  N.  S.,  45). 
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said  Edwatd  J.  BoUod,  inasmuch  as  the  lands  were 
set  at  fetsonable  rente,  which  the  teoanto  were  well 
able  to  imy;  and  your  petitioner  sabmits  that  the 
said  Edward  J.  Bolton  shoald  be  charged  with  these 
arrears.^'  And  in  the  27th  paragraph  it  is  stated 
'^  that  your  petitioner  sabmits  that  the  said  Edward 
J.  Bolton  is  bonnd  to  acconnt  with  yoor  petitioner  for 
the  rents  which  he  received,  or  which,  but  for  his 
wilful  default,  he  might  have  received  out  of  the  lands 
during  the  whole  period  while  he  was  Major  Pennefa- 
therms  agent.  And  yonr  petitioner  charges  that  the 
said  Edward  J.  Bolton  was  guilty  of  gross  and  wilful 
default  in  allowing  the  large  amount  of  arrears  to  re- 
main uncollected,  which  appears  by  all  the  said  ac- 
counte ;  and  also  in  omitting  to  bring  forward  arrears 
of  rent,  and  in  taking  upon  himself  to  remit  arrears ; 
and  your  petitioner  refers  to  the  separate  items  in  said 
accowUs  as  evidence  of  such  wilful  default"  Here 
there  is  not  any  instance  of  wilful  default  or  neglect 
alleged,  nor  any  item  stated  of  rent«  alleged  to  be 
lost  by  wilful  default  or  neglect.  The  evidence  in  the 
matter,  too,  shows  that  the  arrears  of  rent  appearing 
in  the  accounts  were  remitted  by  Major  Pennefather, 
or  by  his  authority.  The  account  ^  A  "  shows  se- 
veral instances  of  arrears  of  rent  forgiven ;  and  al- 
though this  account  was  seen  by  Major  Pennefather, 
he  never  objected  to  it ;  but,  on  the  contrary,  after 
he  bad  seen  it,  be  expressed  himself  to  be  perfectly 
satisfied  with  the  rental  and  account,  and  with  the 
anagt^Oreut  of  the  estate.  The  following  letter  was 
written  by  Major  'Pennefather  to  Richard  Bolton,  the 
appellant's  father,  who  was  then  joint  agent  with  the 
appellant: — 

London,  Feb.  7th,  1851. 

My  dear  Shr, — I  have  only  time  to  writ^  you  a  few 
lines  to  teU  you  1  leave  here  to-morrow,  at  10  o'clock, 
for  Graresend,  then  to  embark  and  sail  with  the  after- 
noon tide.  During  my  absence  I  place  the  greatest 
confidence  in  yon,  and  expect  you  will  exerdse  yonr 
abilities  in  the  management  of  my  estates  in  my  for 
distant  abode  as  yon  have  during  my  nearer  residence. 
Whatever  money  yon  can  put  together  for  my  use, 
send  me  a  bill  for  it,  and  direct  it  under  cover  to 
Messrs.  Winter,  Williams,  &  Co.,  16  Bedford-row, 
London,  who  will  forward  the  same  and  other  letters 
to  mOi    I  remain,  my  dear  Sir.  your  obedient  servant, 

n.  1.     :i  n  1^         r?  KlNOSMILL  PENNEFATHER. 

Richard  Bolton,  Esq. 

This  letter  was  proved  and  given  in  evidence  in  this 
matter,  and  it  shows  the  degree  of  confidence  placed 
in  his  agents  by  Major  Pennefather.  The  following 
letter  written  by  Major  Pennefather  to  Richard  Bol- 
ton was  also  proved  and  given  in  evidence:— 

••Ouchy,  Nov.  16,  1849. 
'*  My  Dear  Sir,— I  have  just  received  your  letter  of 
the  loth  in^t.  I  see  by  it  that  I  have  more  and 
more  reason  to  congratulate  myself  on  my  good  luck 
in  having  obtained  a  man  of  yonr  abilities  and  firm- 
ness as  my  agent  I  really  feel  very  gi  ateful  to  you 
for  all  your  exertions  on  my  pait,  for  yon  have 
saved  myself  and  my  family  from  ruin.  My  confi- 
dence in  you  has  already  been  fully  justified,  besides 
which,  1  have  heard  you  veiy  highly  spoken  of  in  sc 
veral  quarters.     I  pity  poor  James  R^all.     1  [will 


leave  the  matter  in  your  hands,  to  do  what  yon  think 
fit  and  fair,  knowing,  as  yon  do,  the  state  both  of  us 
and  of  our  unfortunate  country.  If  possible,  I  should 
like  to  accede  to  his  request,  for  he  has  been  a  good 
tenant  hitherto.  Next  year,  please  God,  these  press- 
ing difficulties  will  be  all  over.  .  •  •  .  I  re- 
main, my  dear  sir,  yonr  obedient  servant, 

'*  KiNGsiiiLL  Pennefather." 

The  principle  that  specific  instances  of  wilful  de- 
fault must  be  charged  in  the  cause  petition  is  now 
well  established.— 5onrf  v.  M'Watty  (7  Ir.  Jnr., 
N.S.,  315;  13  Ir.  Ch.,  174);  Brw>he  y.  Eilim  (^ 
Ir.  Ch.,  310);  Lambert  v.  Lambert  (10  Ir.  Ch., 
600);  Coope  v.  Carter  (2  De  G.  M'N.  &  G.,  297): 
Sleight  v.  Lawson  (3  K.  &  J.,  298)— the  laet  case 
showing  that  Lord  Eldon's  rule  was  not  intended  to 
be  relaxed  by  Coope  v.  Carters  Maaey  v.  Massy  (1 1 
W.  R.,  19;  13  H  J.,  N.  S.,  Ch,  13);  Jonee  v.  Mor- 
rotf  (2  Sim.,  N.S.,  241). 

Brewster^  Q*C,  (with  him  Chatterton^  Q-C^  and 
Twigg^)  for  the  respondent. — Acconnt  "  A."  shows 
that,  at  the  time  that  Edward  J.  Bolton  became 
agent  to  Major  Pennefather,  less  than  a  half  yearns 
rent  was  due  on  Golden,  and  a  little  more  than  a 
half  yearns  rent  on  Knockinglass.  Accounts  **A." 
and  ^'  B."  show  that  a  very  large  amount  of  arrears 
was  allowed  to  accumulate  upon  Golden  and  Knock- 
inglass, and  a  very  large  portion  of  the  arrears  known 
to  be  due  by  account  ^'  A."  is  not  brought  forward 
into  acconnt  *'  B."  James  H.  Ryall,  in  the  rental  of 
Knockinglass,  appears,  by  account  ^*  A.,*'  to  be  the 
largest  tenant  upon  the  land,  holding  at  a  yearly  rent 
i267  Ids.  Id.,  and  it  appears  further,  by  the  same 
account,  that  no  rent  whatever  was  due  by  him  at 
the  time  when  Edward  J.  Bolton  was  appointed  agent. 
Account  '*  A."  returns  Ryall  as  £194  4s.  1^  la 
arrearup  to  the  1st  of  May,  1850,  tho  period  at 
which  tho  account  doses,  and  in  the  observation  an* 
nezed  to  the  account,  Edward  J.  Bolton  says  of 
Ryall,  '*  This  b  an  excellent  and  respectable  tenant, 
who  laid  out  a  large  sum  in  improving  his  lands, 
which  were  mostly  of  a  light,  poor  deecription,  and 
deserves  to  get  a  temporary  abatement:^'  In  acconnt 
**B."  the  arrear  of  £194  4s.  1^.  is  brought  for- 
ward, but  Ryall  is  charged  with  an  abated  rent  of 
£222  a  year  only;  and  this  acconnt  returns  bim  as 
J6254  10s.  8j^  in  arrear  up  to  the  1st  of  November, 
1861.  The  observation  appended  in  this  account 
states  in  reference  to  Ryall's  rent — *'  This  rent  was 
reduced  20  per  cent,  by  Major  Pennefather  him- 
self, when  last  on  the  lands — it  is  still  too  highly 
rented.''  Account  "C."  continues  to  debit  Ryall 
only  with  the  abated  rent  of  £222  per  annum,  and 
wholly  omits  to  bring  forward  the  arrear  of  £254 
10s.  8^d.  shown  to  be  due  by  account  ''  B.,"  and  in 
an  observation  £dward  J.  Bolton  states — **  This  was 
a  very  old  tenant  on  the  estate;  his  rent  was  always 
far  too  high,  therefore,  the  arrears  in  last  acconnt 
were  forgiven,  and  the  abatement  of  20  per  cent  con- 
tinned."  The  arrears  accordingly  on  Knockinglass, 
which  are  shown  by  account.  "  B."  to  bo  £6SS  63- 
4d.,  arc  returned  in  account  ''C."as  only  £303 
16s.  3d.,  being  less,  by  £254  10s.  8^.,  than  the 
amount  of  arreai-s  forgiven  to  Ryall.  The  case  of 
Ryall  wSj  one  of   the  grossest  instances  of  wilful 
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defiuilt,  ioftsmoch  as  the  lands  wore  let  at  reasonable 
reatdt  which  had  been  abated  20  per  cent^  and  which 
the  tenant  was  able  to  pay,  and  iaasmnch  as  Edward 
J.  Bdton  had  no  antboritj  to  forgive  snch  arrears,  and 
this  case  was  selected  by  the  petitioner  as  a  specific 
instance  of  arrears  of  rent  lost  by  the  wilfnl  default  of 
Edward  J.  Bolton.  Accordingly,  in  reference  to  it, 
the  fbnowing  danse  was  inserted  in  the  caase  petition, 
▼iz.,  paragraph  21 — '*That  the  account  of '  G.^  omits 
to  bring  forward  a  large  portion  of  arrears  shown  to 
be  doe  bj  aocoant  "  B.,"  and  year  petitioner  believes 
and  charges  that  a  krge  portion  of  such  arrears  has 
been  lost  by  the  wilful  default  of  the  said  Edward  J. 
Bolton«  and  that  he  ought  to  be  charged  therewith.'' 
The  only  arrears  omitted  to  be  brought  forward  from 
aocoant  **  B.*'  to  account  "  G."  are  RyalPs  arrears, 
and  tkereibre  this  is  a  specific  instance  of  wilful  de- 
holt  charged  in  the  cause  petition.  Again,  in  para- 
graph 27,  the  petitioner  charges  Edward  J.  Bolton 
with  gross  and  wilful  default,  and  in  allowing  a  large 
amonnt  of  arrears  to  remain  uncollected,  and  abo  in 
ooutting  to  bring  forward  arrears  of  rent  The  ac- 
counts were  referred  to,  and  an  examination  of  them 
was  nnffident  to  show  the  truth  of  these  charges. 
[The  Lard  Chancdlar, — You  refer  in  the  cause  peti- 
tion to  the  accounts  as  evidence  only  of  wilful  de- 
fiudt^  There  is  no  evidence  in  the  case  to  show 
that  Edward  J.  Bolton  had  any  authority  to  remit 
arreaxSi  while  these  accounts  acknowledge,  in  several 
instances,  that  arrears  were  forgiven  by  him.  [ITie 
Lord  CkcmceOor.' — Do  you  charge,  in  any  part  of  the 
petition,  that  Mr.  Bolton  had  no  authority  to  remit 
rents?  Are  these  charges  in  your  petition  equivalent 
to  an  allegation  that  in  every  instance  where  the  ap- 
peflant  states  he  remitted  arrears,  be  had  no  aathority 
to  do  so?  If  80,  yonr  general  charge  would  be  too 
large  if  there  was  any  mstance  of  remission  that  was 
right  nnder  the  peculiar  circumstances.] 

Serjeant  SuUivan  in  reply. — This  Ryall,  whose 
case  is  the  foundation  of  the  diarge  of  wilful  default, 
is  not  eren  once  mentioned  in  the  whole  cause  peti- 
tion. In  ftct,  there  is  not  a  single  instance  of  wilfnl 
defimH  charged  in  the  petition. 

Tbb  Lobd  Ghamckllob.— I  think  the  order  of  the 
Master  of  the  Rolls  is  not  justified  under  the  circum- 
stances of  the  case.  Speaking  in  the  first  place  of 
the  general  merits,  when  I  consider  the  great  rcspon- 
nbility,  the  great  aathority  that  appears  to  have  been 
pbused  in  the  hands  of  Mr.  Bolton  by  Major  Pennef*- 
ther,  I  can  hardly  come  to  the  condusion  that,  so 
long  as  Mr.  Bolton's  conduct  was  honest  and  bona 
fide,  he  oonld  be  fairly  held  chargeable  with  the  ar- 
rears of  rent  alleged  to  have  been  lost.  I  asked  the 
oonnsei  for  the  respondent  whether  it  was  maintamed 
that  Mr.  Bolton  had  acted  in  collusion  with  this  te- 
nant Ryall,  and  whether,  in  abating  the  rents  or  re- 
mitting the  arrears,  he  was  doing  so  in  any  way  foi 
his  own  benefit  No  snch  case,  however,  was  at- 
tempted to  he  put  forward.  When  we  go  now  into 
tho&cts,  it  seems  to  me  that  it  would  be  too  strong 
to  hold  that  even  in  the  case  of  Ryall,  there  was  that 
default  which  would  properly  be  called  wilfnl.  It  was 
a  mere  remission,  and  when  we  consider  the  many 
drcumstancea  which,  in  the  unfortunate  state  of  the 
coontry  at  that  timci  might  have  caused  this  remis- 


sion to  be  made,  we  cannot  look  on  this  as  wilful 
default  or  neglect  on  the  part  of  an  agent  in  Mr. 
Bolton's  position,  especially,  too,  when  we  are  igno- 
rant whether  this  remission  may  not  have  been  di- 
rectly authorised  by  Major  Fennefather,  or  at  least 
allowed  by  the  general  discretion  and  authority 
vested  by  him  in  Mr.  Bolton.  But  this  is  not  the 
question  upon  which  the  case  depends.  Wo  must  de- 
cide whether  the  allegation  of  wilful  default  is  suffi- 
ciently specific  within  the  wdl-known  rule  which  re- 
quires a  specific  instance  of  wilful  default  to  be 
charged  and  proved.  All  the  Gouits  have  long  since 
decided  that  such  a  course  is  necessary,  that  you 
should,  in  fact,  lay  your  finger  on  some  particular 
item  by  which  your  case  should  stand  or  falL  Now 
here  is  a  reference  to  certain  accounts,  which,  if  sup- 
posed to  refer  even  to  all  the  items  of  the  accounts, 
can  be  considered  nothing  more  than  a  genei-al  charge 
of  default.  It  is  impossible  to  say  that  in  several  in- 
stances, when  the  matter  went  before  the  Master,  the 
remissions  might  not  be  held  to  be  perfectly  justifia- 
ble, and  unless  wilful  default  was  proved  in  every 
case,  this  charge  would  amount  to  nothing.  All  this 
shows  the  necessity  for  selecting  some  particular  in- 
stance, which  admittedly  might  have  been  done  with 
perfect  ease  in  the  present  case.  Under  such  circum- 
stances the  order  of  the  Gourt  below  must  be  re- 
versed. 

Lord  Justics  cf  A»rsjtL. — The  respondent  here 
has  not  complied  with  the  rule  now  so  well  esta- 
blished. It  is  admitted  that  a  specific  charge  might 
have  been  made,  while  this  reference  to  the  accounts 
is  just  as  general  as  can  well  be.  The  accounts  them- 
selves aro  vague  and  general,  and  to  hold  that  wilful 
default  was  satisfiictorily  charged,  would  only  be  to 
depart  from  a  rule,  whose  j  ustice,  wisdom,  and  policy, 
are  now  well  recognised. 

Order  hdow  reversed. 


[BsfORE  THE  Lord  Guancellor  and  the  Lord  Jus- 
tice OF  Appeal.] 

West  v.  Lawdat. — June  16. 

-  WiU — ConsfrucetoA— Falsa  demonstratio. 

M,,Jbemg  eefeed  of  the  lands  of  A,  F.,  O^  and  O, 
by  virtue  of  a  leaae  of  lives  reneunAle  for  ever, 
made  a  will  to  the  f plowing  effect: — ^*  Being  poa- 
sessesaed  of  a  leaae  ^  Uvea  renewable  for  ever  of 
certain  lands  in  the  Co*  of  £".,  which  aaid  lands  are 
denominated  B^  C,  and  JP.  •  .  .  Thereby 
require  that  the  aforesaid  landa  should,  as  soon 
after  my  decease  as  possible^  be  sold  in  the  Incwn- 
bered  Estates  Courts  and^  after  the  payment  of 
all  my  just  debts^  be  equally  divided  betweenX.  and 
T.  as  tenants  in  common  .  .  .  and  I  appoint 
the  said  X  residuary  legatee  of  aU  my  real  and 
personal  estate,^  ITie  testator  did  not  possess  any  real 
estate,  except  ihe  lands  of  J9.,  F^  G^  and  C,  and^ 
all  of  these,  including  ^  denomination  oj  O.  not 
specificaUy  mentioned  in  the  wQl,  were  alike  subject 
to  the  payment  of  the  testator's  d^ts.    Held,  that 
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the  lands  of  O.  passed  hy  the  specific  devise^  and 
not  hy  the  residuary  devise  in  the  wUL 

The  caase  petition  in  thia  matter  was  filed  on  tbe 
24thof  Jaly,  1861,  and  prajed  that  the  trasts  of 
the  will  of  St  John  Mason,  the  testator  in  the  peti- 
tion named,  might  be  carried  ont  nnder  the  directions 
of  the  Conrt,  and  that  the  real  and  personal  estate  of 
the  testator  might  be  administered  under  the  orders 
of  the  Coart,  and  proper  accoants  taken,  and  that  it 
might  be  ascertained  and  declared  what  the  petitioner, 
James  West  (the  appellant  in  the  present  appeal),  and 
Susannah  Lawdaj  were  respectively  entitled  to  nnder 
the  said  will,  and  particularly  what  the  said  James 
West  was  entitled  to  nader  the  residuary  bequest  and 
devise  contained  in  the  said  will ;  and  the  appellant 
^^amed  the  said  Susannah  Lawday  as  respondent  to 
tli'e  aald  petition.  It  appeared  that  the  testator,  St 
John  MaseOt  b^ing  seised,  by  virtue  of  a  fee-farm 
grant  of  the  hlM  oi  Ballydowney,  Farranaspig, 
Groyne,  and  West  Cliny,  iu  the  Co.  of  Kerry,  and 
being  posseased  of  no  other  real  estate  whatever, 
made  and  executed  his  last  will,  dated  the  16th  of 
Mdrch,  1858,  which  will,  after  revoking  all  former 
wills,  was  as  follows — '*  Being  possessed  of  a  lease 
for  lives  renewable  for  ever  of  certain  lands  in  the 
County  of  Kerry,  Ireland,  which  said  lands  are  deno- 
minated Ballydowney,  Cliny,  FaiTanaspig,  all  situate 
in  the  parish  of  Aghadoe,  near  Killarney,  in  the  said 
County  q{  Kerry,  and  being'  kTso  induced  to  requite 
the  ser\  ices  of  those  persons  who  have  shown  me  an 
unbounded  regard  during  a  long  period  of  time  np  to 
the  present  moment,  among  whom  are  Mr.  James 
West,  of  No.  10  Dorset-place,  Charing  Cross,  Lon- 
don, and  Mrs.  Susannah  Lawday,  of  No.  4  King's 
Mead  Town,  from  Bath,  widow  of  Frederick  William 
Lawday,  late  of  Bath,  I  do,  therefore,  hereby  re- 
quire that  the  aforesaid  lands  should,  as  soon  after 
my  decease  as  possible,  be  sold  in  the  Incumbered 
Estates  Court  in  Ireland,  and  after  the  payment  of 
all  my  just  debts,  be  equally  divided  between  the 
said  James  West  and  Susannah  Lawday  as  tenants  in 
common,  and  not  as  joint  tenants  .  .  .  and  I 
appoint  the  said  James  West  residuary  legatee  of  all 
my  real  and  personal  estate.''  Tbe  testator  died  a 
few  days  after  the  date  of  this  will,  and  the  will  was 
subsequently  duly  proved  by  the  appellant  and  Susan- 
nah Lawday.  Proceedings  were  then  taken  in  the 
Landed  £states  Coart,  by  virtue  of  which  the  said 
lands  of  Ballydownoy,  Farranaspig,  and  Cliny,  were 
sold  under  the  orders  of  the  Court,  and  the  debts  of 
the  testatof,  together  with  the  legacies  bequeathed  by 
the  will,  were  paid  out  of  the  produce ^.of  this  sale. 
Differences,  however,  arose  between  tlie  appellant  and 
Susannah  Lawday  as  -to^^heir  rights  to  the  lands  of 
Groyne,  not  n&med  in  the  above-mentioned  will,  the 
appellant  alleging  that  the  same  passed  to  him  under 
the  residuary  clause  of  the  will,  while  Susannah  Law- 
day  contended  that  these  lands,  being  held  ander  the 
same  title  as  the  other  lands  of  the  testator,  passed 
by  the  specific  devise  in  tbe  will,  and  that,  therefoi*e, 
8*  e  was  entitled  to  one- half  of  the  said  lands.  By  an 
order  of  tbe  Court  of  Chancery,  made  on  the  23nl  of 
November,  1861,  it  was  referred  to  Master  Brooke  to 
proceed  on  this  petition,  and  tbe  matter  having  been 


investigated  by  the  Master,  a  decretal  order,  dated  Jan. 
6,  1862,  was  made  by  him  in  this  matter,  wberebj 
he  declared,  amongst  other  things,  *'  that  according 
to  the  true  construction  of  the  wUl  of  St.  John  Ma- 
son in  the  said  petition  mentioned,  the  lands  of 
Groyne  therein  mentioned  did  not  pass  to  the  said 
petitioner  or  respondent  under  the  specific  devise 
therein  contained,  bnt  the  said  lands  passed  to  and 
became  the  property  of  the  said  petitioner  under  the 
residuary  clause  in  the  said  will  contained."  The  re- 
spondent, Susannah  Lawday,  having  appealed  from 
this  order  to  the  Master  of  the  Rolls  his  Honor,  by 
an  order  bearing  date  the  17th  of  April,  1863,  was 
pleased  to  order  that  the  said  decretal  order  of  Master 
Brooke  should  be  varied,  and  the  Court  declared  that, 
under  the  true  construction  of  the  will,  the  lands  of 
Groyne  passed  nnder  the  specific  devise  in  the  will 
contained,  and  that  the  respondent  was,  therefore,  en- 
titled to  a  moiety  of  these  lands.  From  this  order 
of  the  Master  of  the  Rolls  James  West  now  ap- 
pealed. 

Serjeant  Sullivan  (with  him  Brewster,  Q-C^  and 
Bickson)  for  the  appellant. — The  lands  of  Groyne, 
and  those  of  Ballydowney,  Farranaspig,  and  Cliny, 
were  always  in  the  time  of  the  testator  and  his  pre- 
decessor treated  as  separate  and  distinct,  and  set  to 
separate  tenants  and  at  separate  rents.  On  the 
Ordnance  Survey  they  are  all  marked  as  distinct  and 
separate  townlauds.  By  an  indentare  dated  the  1 6th 
of  July,  1840,  the  lands  of  Groyne  had  been  demised 
by  the  testator  to  Richard  S.  Gorham,  for  three  lives, 
with  a  covenant  for  perpetual  renewal,  at  a  rent  of 
£70  per  annum,  leaving  tbe  testator  in  substance  only 
a  rent  or  annuity  out  of  the  lands.  The  whole  of  tbe 
lands  of  the  testator  were  held  by  him  nnder  a  re- 
newal  of  an  original  lease  for  three  lives  renewable 
for  ever,  bearing  date  the  10th  of  October,  1764, 
and  in  the  memorial  of  the  origiuiil  lease  (the  lease 
itself  had  been  lost)  the  lands  are  described  as  ^  All 
That  and  Those  the  town  and  lands  of  Ballydowney, 
with  its  sub-denominations,  and  Farranaspig  and 
Groyne,  with  the  three  Gneeves  of  West  Cliny,  situ- 
ate, lying,  and  being  in  the  barony  of  Magoniley  and 
County  of  Kerry,  witn  their  rights,  members,  and 
sub  denominations  and  appurtenances.  Tbe  question, 
however,  in  this  case,  really  depends  on  the  conatmc- 
tion  to  be  given  to  the  language  of  the  wilL  Can  it 
be  said  that  if  tbe  lease  comprised  one  hundred  deno- 
minations of  land  instead  of  four,  by  an  enumeration 
of  three,  the  remaining  ninety-seven  would  pass? 
This  is  a  fiUr  test  of  the  case  put  forward  by  the  re- 
spondent. [The  Lord  Chancellor, — Tbe  testator 
says  that  he  is  poesessed  of  a  lease  of  '*  certain  lands,** 
meaning  all  the  lands  held  nnder  the  lease,  '^  which 
sud  lands  "  are  denominated  Ballydowney,  &c.  Is  it 
not  a  case  of  falsa  demonsiraliofi  On  the  contrary, 
we  maintain  that  the  use  of  the  word  ** certain** 
shows  that  the  testator  only  intended  by  this  devise 
to  pass  some  of  the  lands  contained  in  the  lease.  He 
then  proceeds  specifically  to  point  ont  the  lands  de* 
vised.  The  principle  of  ^^  falsa  demenstratio  **  is  one 
that  reqnires  great  caution  in  its  application.— 1 
Jarm.  on  Wills,  749.  In  HaU  v.  Fisher  (1  Coll., 
47),  Vice- Chancellor  Knight  Bruce  asks,  'Ms  there 
any  case  in  whichy  there  being  a  subject  to  which  the 
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words  of  the  will  properly  and  correctly  apply,  they 
have  been  held  to  apply  also  to  another  sabject?*' 
and  be  decided  that  that  case  was  not  one  of 
Jaita  demcnstratio,  althoagh  he  thought  it  likely  that 
thereby  he  was  defeating  the  intentions  of  the  testa- 
tor.— QuennellT.  Turner  (\ 3  Beav.,  240);  Ooodti- 
tier.  Southern  (1  M.  &  S.,  299);  Slingahy  v,  Orain- 
ger  (7  H.  of  L.  Oa.,  273;  28  L,  J.  Ch.,  616); 
Ahbott  Y.  Middkton  (7  H.  of  L.  Ca.,  68);  PuUin  y. 
Pfdim  (3  Bing.,  47;  10  J.  B.  Moo.,  464);  Stanley 
▼.  StatOey  (2  John.  &  Hem.  491);  WMy.  Byng  (1 
K.  &  J.,  580);  Harriaon  ▼.  Hyde  (4  H.  &  N.,  805), 
The  SoUdtor-Oenercd  (with  him  Oitborne)  in  sap 
port  of  the  order  of  the  Master  of  the  Rolls. — ^I'he 
testator  plainly  intends  to  devise  all  the  lands  in  the 
lease,  bat  not  having  the  lease  before  him,  the  deno- 
minations are  misplaced,  and  one  is  accidentally  omit- 
ted. That  all  the  lands  were  to  be  included  in  the 
devise  to  the  respondent  and  appellant,  is  evident 
from  the  ftct  that  in  a  sabsequent  part  of  the  will, 
the  testator  refers  to  the  lands  specifically  devised  as 
thoee  sabject  to  hb  debts,  these  debts  being  jadg- 
ments  affecting  all  the  lands,  inclnding  the  lands  of 
Groyne.  Ag»in,  the  lands  specifically  devised  are 
directed  to  be  sold  for  the  payment  of  the  testator^s 
debts,  while  all  the  lands,  not  excepting  Groyne,  are 
alike  sobject  to  one  common  head-rent,  and  to  the 
payment  of  these  debts. — Llewellyn  v.  Jersey  (11 
M.  &  W.,  183). 

Oebamef  on  the  same  side,  cited  Jioe  d.  ConoUy  v. 
Vernon  (5  East.,  80);  Bodenham  v.  Pritchard  {2 
Bow.  &  Ry.,  508) ;  Doe  d.  Campion  v.  Carpenter 
(16  QB^  181);  Cunningham  v.  BuiUr  (3  Giff.,  37). 
hreweter^  Q*C^  in  repIy.-=— Upon  the  construction 
contended  for  by  the  respondent,  the  residuary  devise 
will  lose  Its  effect.  The  testator  had  no  real  property 
except  that  held  under  the  lease.  By  interpreting 
^certain"  as  "some,"  which  is  the  meaning  to  be 
foond  in  Johnson's  Dictionary,  Class  7,  eveiy  word 
of  the  will  can  bear  a  strictly  accurate  and  legal  con 
stmction.  The  question  put  by  the  Vice- Chancellor 
in  H(tU  V.  Fisher  (nbi  supra)  is  the  true  test  to  be 
applied. — MorreU  v.  f'lsher  (4  Exch.,  591);  Doe  d. 
RyaU  V.  BeU  (8  T.  R,  579);  Doe  d.  TyrreU  v.  Ly- 
ford  (4  M.  &  S..  550);  Doe  d.  Browne  v.  Greening 
(3  M-  &  S.,  171;;  Griffiths  v.  Penson  (9  Jur.,  N.S , 
385).  The  conditions  to  be  fulfilled  by  the  lands  de- 
vised are  expressed  to  be  these: — I.  They  are  in- 
dnded  in  a  certain  lease.  2.  They  are  sabject  to  the 
testator's  debts.  3.  They  are  situate  in  a  certain  pa« 
rish.  The  three  denoiuiuations  of  Ballydowney,  Far- 
ranaspig,  and  Cliuy,  fulfil  all  these  conditions. 

The  Lord  Chancellor. — It  is  difficult,  where  so 
many  contrary  opinions  exist,  to  feel  satisfied  that 
the  judgment  one  arrives  at  is  perfectly  right  How- 
ever, as  judges  have  differed,  so  judges  will  differ,  and 
upon  considering  the  language  of  the  will,  it  appears 
to  me  that  the  construction  given  to  it  by  the  Master 
of  the  Bolls  is  the  correct  one.  The  question  lies 
within  a  very  narrow  compass,  being  in  fact  a  ques- 
tion as  to  which  of  the  conteuding  parties  is  the  de- 
visee of  the  hinds  of  Groyne  under  the  will  of  St. 
John  Mason.  Proceeding  to  an  examination  of  this 
will,  the  first  words  to  look  at  are  those  whereby  thn 
testator  directs  that  ^^  the  aforesaid  land  should  be 


sold."  Going  back  from  these  to  the  last  antecedent, 
to  ascertain  to  what  *'  aforesaid  "  refers,  we  come  to 
the  expression,  "  which  said  lands  are  denominated 
Ballydowney,''  &C.,  and  as  this  brings  us  back  to 
another  antecedent,  we  find  then  that  the  lands  are 
first  referred  to  in  the  following  manner,  "  being  pos- 
sessed of  a  lease  for  lives  renewable  for  ever  of  cer- 
tain lands  in  the  County  of  Kerry."  Now,  if  the 
testator  had  said,  '*  being  possessed  under  a  lease  of 
certain  lands,"  &&,  the  construction  contended 
for  by  the  appellant  might  be  more  easily  sas- 
tained ;  but  as  the  expression  is,  ''  being  possessed 
of  a  lease,"  when  we  come  to  consider  what  is  meant 
by  this  language,  the  prima  facie  signification  would 
appear  to  be,  **  I  am  possessed  of  certain  lands," 
('*  certain  "  being  equivalent  to  **  that  which  can  be 
ascertained  by  reference  to  the  lease,") — *'  1  hold  all 
the  estate  I  derive  by  that  lease,"  or,  as  giving  a 
description  of  his  pi  operty,  these  words  would  mean, 
^*  I  have  property  in  all  that  is  demised  by  the  lease." 
If  the  will  then  had  stopped  at  "  County  of  Kerry, 
Ireland,"  no  doubt  could  have  arisen  as  to  the  lands 
referred  to;  but  then  next  is  a  statement  which,  in 
fact,  is  merely  a  description  of  the  lands,  and  which, 
as  it  omits  one  of  the  denominations  and  transposes 
others,  manifestly  shews  that  the  testator  was  giving 
this  description,  not  from  a  document  before  him,  but 
from  memory.  Groyne  having  been  omitted  from  the 
lands  enumerated,  was  omitted  either  by  mistake  or 
as  a  restriction.  We  must  look  then  to  the  whole 
scope  of  the  will  to  ascertain  whether  the  testator 
meant  this  as  a  restriction  or  a  mere  enumeration  of 
the  lands  held  by  the  lease.  We  find  that,  subse- 
quently, he  speaks  of  the  lands  devised  as  subject  to 
certain  debts,  and  all  parties  agree  that  these  lands  of 
Groyne  wore  liable  to  bis  judgment  debts  as  well  as 
the  other  denominations.  He  makes  no  provision  for 
the  payment  of  the  head-rent  of  Groyne,  nor  for  the 
exoneration  of  it  from  the  payment  of  his  debts,  and 
thus  we  are  led  most  naturally  to  the  conclasion  that 
this  enumeration  is  not  intended  as  a  limitation  or  re- 
striction of  the  estate  demised  by  the  lease.  The 
testator  probably  had  either  forgotten  the  names  of 
the  denominations,  or  was  mistaken  in  reference  to 
them,  and,  therefore,  I  cannot  find  anything  that 
would  warrant  me  to  say  that  the  Master  of  the  Rolls* 
judgment  was  wrong.  The  argnment  founded  on  the 
residuary  djvise  is  but  weak.  Very  often  the  resida- 
ary  devise  is  thrown  in  only  ex  majori  cauiela,  and  it 
is  impossible  to  say  that  it  should  cut  down  or  con- 
trol any  previous  devise.  The  order  of  the  Master  of 
the  Bolls  must,  therefore,  be  affirmed* 

Lord  Justice  of  Appeal. — 1  also  am  clearly  of 
opinion  that  the  judgment  of  the  Master  of  the  Rolls 
should  be  affirmed.  The  testator  speaks  of  *Uhe 
aforesaid  lands,"  and  when  we  look  to  the  next  pas- 
sage of  the  will,  we  find  that  the  debts  affecting  these 
lands  are  specified.  Now,  these  debts  are  found  to 
affect  all  the  lands,  and  this  makes  it  neceasary.  for  us 
to  conclude  that  the  benefit  to  be  conferred  was  co- 
extensive with  the  liability  to  the  testator's  debts. 
When  he  states  that  he  is  '^  possessed  of  a  lease  of 
certain  Uuds,"  he  may  very  reasonably  be  supposed 
to  refer  to  *'  all  the  estate  and  interest "  that  he  de- 
rives by  the  lease.  Order  below  affirmed. 
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^ourt  of  €tanttts. 

CBepoittd  by  Edmund  T.  Bewtoy,  Eiq ,  Barrliter^.Law.  J 

Bbereton  V.  Babbt. — May  28. 

Practice — Privilege — Junior  couneeL 

When  a  case  comes  before  the  Court  for  hearing  on 
rqnnij  exceptione^  and  merits^  junior  counsel  must 
be  instructed  on  both  aides. 

This  case  haTing  been  set  down  for  hearing  on  re- 
port, exceptions,  and  merits, 

P.  Keogh  (with  him  The  Solicitor •  General  and 
Brewster,  Q.  C.,)  for  the  petitioner,  on  behalf  of  the 
Junior  Bar,  objected  to  the  case  being  proceeded  with 
without  junior  counsel  for  the  respondent,-  who  was 
represented  only  hy  Warren,  Q.O.,  and  Latdess,Q.C, 

Thb  Lord  Chamcellob  held  that  junior  counsel 
should  always  be  employed  on  both  sides  in  such 
cases,  and  postponed  the  hearing  nntil  junior  counsel 
for  the  respondent  should  be  instructed. 


Phibbs  y.  O'Dokel. — June  1 1,  12. 

Practice — Decree  of  dismissal — Privileged  commu- 
nication— Adverse  possession — Statute  of  Limi- 
tations. 

A  former  decree  dismissing  a  billon  the  hearing  Jor 
want  ofthepktkAijPs  appearance  is  not  a  bar  to 
ano&iST  suit  for  the  same  demand 

Confidential  latere  written  before  the  commencement 
of  a  suit  by  one  of  the  parties  to  his  solicitor,  in 
reference  to  the  subject  matter  in  disptUe,  are  pri- 
vileged, and  cannot  be  given  in  evidence  at  the 
hearing  by  the  opposite  party, 

A.,  being  erUitled  bg  settlement  to  a  life  interest  in  a 
charge  of  £800,  with  interest,  at  &e  rate  of  £50 
per  annum,  in  accordance  with  the  provisions  of  the 
settlement,  entered  into  possession  of  the  lands  of  O., 
for  the  purpose  of  carrying  out  the  trusts  of  the  set- 
tlement. It  appeared,  however^  that  at  the  same 
time  he  also  took  possession  Jor  the  same  purposes 
of  the  lands  of  T,,  ether  lands  of  the  settlor,  which 
were  not  mentioned  in  the  deed  of  settlement,  but 
which,  from  the  earliest  times,  always  went  together 
with  the  lands  of  0.  The  rents  and  profits  of  O. 
and  T.  together  amounted  to  about  £50  per  annum, 
and  no  claim  for  any  balance  of  interest  was  ever 
made  by  A.  A*  having  continued  in  occupation  of 
the  lands  for  more  than  twenty  years,  in  a  suit  in- 
etUuted  by  the  representative  of  the  settlor  for  re- 
demption of  the  lands  of  0.  and  T.,  Held,  that  A. 
w<is  estopped  from  contending  that  the  lands  of  T, 
were  not  comprised  in  the  settlement,  and  from  re- 
lying on  the  StcUute  oj  Limitations  as  a  bar  to  the 
redemption  of  the  lands  of  T. 

By  indenture  dated  the  17th  of  June,  1802,  Mervyn 
Archdall,  for  the  considerations  therein  mentioned, 
oonveyed  the  town  and  lands  of  Ohambeg,  and  a  plot 
in  Tubbercorry,  all  situate  in  the  County  of  Sligo,  to- 


gether with  all  houses,  buildings,  and  improTements 
thereon,  with  the  appurtenances,  unto  John  Phibbs, 
his  heks  and  asugns,  for  ever.     By  another  mdentaro, 
bearing  date  the  2ist  of  August,  1802,  John  Phibbs, 
in  consideration  of  natural  love  and  affection,  con- 
veyed  these  lands  of  Ohambeg  and  the  plot  in  Tab- 
beroony  to  his  pephew,  Richaid  Phibbs,  grandfather 
of  the  petitioner  in  the  present  case.    Richard  Phibbs 
being  so  seised  of  the  lands  of  Ohambeg  and  of  the 
plot  of  Tubberoorry,  and  being  also  seised  of  the  lands 
of  Sweetwood  in  the  County  of  Leitrim,  by  an  mden- 
ture,  dated  the  28th  of  March,  1818,  made  between 
Richard  Phibbs  and  Maiy  Napper  Phibbs,  his  daugh- 
ter, of  the  first  part.  Con  0*Donel  of  the  second  part, 
and  Richard  Phibbs  Irwin  and  James  Johnston,  tnu- 
tees,  of  the  third  part,  reciting,  amongst  other  thinga. 
that  a  marriage  was  a^ut  to  be  solemnized  between 
Con  O'Donel  and  Mary  Napper  Phibbs,  and  thai 
Richard  Phibbs,  her  father,  had  agreed  to  chai^ge  the 
lands  of  Ohambeg  with  the  sum  of  £800,  being  her 
marriage  portion,  Richard  Phibbs,    in  oonsideration 
of  the  intended  marriage,  and  for  the  purpose  of  se- 
curing unto  Con  O^Donel  this  sum  of  £800,  together 
with  the  sum  of  £50  per  annum  mterest  thereon, 
granted,  released,  and  confirmed  nnto  the  tmsteSs  and 
their  heirs  the  lands  of  Sweetwood  and  Ohambeg, 
upon  trust,  to  permit  Con  O'Donel,  his  heirs  or  as- 
signs, to  receive  the  rents  and  profits  of  the  hnds  of 
Sweetwood  for  and  during  the  life  of  Richard  Phibbs, 
in  discharge  of  £40  per  annum,  towards  the  Ilqoida- 
tion  and  payment  of  £50  per  annum,  the  interest  on 
the  aboYe-mentioned  sum  of  £800,  and  on  fiirther 
trust  to  levy  and  raise,  by  sale  or  mortgage  of  the 
sud  premises,  the  sum  of  £800,  for  the  sole  use  and 
benefit  of  Mary  Napper  Phibbs;  and  l^chard  Phibbs 
thereby  covenanted  to  pay  to  Con  O'Donel,  his  hein 
and  assigns,  the  sum  of  £10  per   annum,  being  the 
residue  of  the  interest  on  the  sum  of  £800;  and  in 
case  this  sum  of  £800,  and  all  Interest  due  thereon, 
should  not  be  levied  and  paid  over  l>efore  the  death  of 
Richard  Phibbs,  then  that  all  the  lands  and  promises 
before  mentioned  should  be  liable  to  the  payment  not 
only  of  £800,  but  also  of  the  entire  interest,  until  the 
same  was  raised  and  pdd.     Upon  the  execution  of 
this  indenture.  Con  O'Donel  (called  *'the  elder")  en- 
tered into  possession  and  receipt  of  the  lands  of  Sweet- 
wood, and  continued  in  such  possession  until  the 
deatii    of   Richard    Phibbb,   which    took   pkoe  in 
month  of  August,   1822.     Richard  Phibbs,  having 
died  intestate,  left  his  eldest  son,  Richard  Phibbs  the 
younger,  a  younger  son  named  John  Phibbs,  and  fonr 
daughters,  him  surviving;     On  the  death  of  Richard 
Phibbs  the  elder.  Con  O'Donel  lost  the  possession  of 
the  lands  of  Sweetwood,  John  Phibbs,  the  second  son 
of  lUchard  Phibbs,  being  entitled  thereto.  Con  O'Do- 
nel then  entered  into  possession  and  receipt  of  the 
rents  of  the  lands  of  Ohambeg,  and  the  plot  of  ground 
in  Tubberoorry,  for  the  purpose  of  receiving  payment 
of  the  interest  upon  the  said  charge  of  £800,  and  con* 
tinned  so  in  possession  nntil  August,  1825,  when  he 
died,  leaving  Mary  Napper  0'D>oneI,  his  widow,  and 
Con  O'Donel;  the  younger,  his  only  child  and  heii^at- 
law,  him  surviving.    Mary  Napper  O'Donel  then  en- 
tered into  possession  of  the  lands  of  Ohambeg,  and 
houses  and  plot  in  Tubberoorry,  for  the  purpose  of 
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receiTing  pajment  of  the  charge  of  £800,  and  the  tn- 
tereet  dae  thereon,  and  from  that  time  ap  to  the  date 
of  the  present  suit  she  and  her  son,  the  respondents  in 
the  preseot  cause,  continued  m  possession  ezclnairelj. 
On  the  death  of  Richard  Phibbs  the  elder,  the  lands 
of  Ohamb^  and  Tnbbercony  descended  upon  Richard 
Phibbs  the  yonuger,  his  eldest  son  and  heir-at-law, 
and  Richard  Phibbs  the  younger  having  intermarried 
with  Rose  0*DoneL  there  were  issue  of  the  marriage 
Richard  Phibbs  the  eldest  son,  the  petitioner,  and  two 
younger  children.    In  July,    1840,  Richard  Phibbs 
the  younger  died,  and  the  petitioner  thereupon  be 
came  entitled  to  all  bis  father's  estate  and  interest  in 
the  lands  of  Ohambeg  and  Tabbercorry.     On   the 
23rd  of  July,  1846,  the  petitioner  filed  a  bill  in  the 
Court  of  Chancery  aga'nst  Mary  Nap|)er  O^Donel  and 
Cob  O^Donel  the  younger,  praying  that  the  trusts  of 
the  indenture  of  the  28fh  of  March,  1818,  might  be 
carried  into  execution,  and  that  an  account  might  be 
taken  of  what  was  due  for  principal  and  interest  on 
foot  of  the  charge  of  £800,  and  of  the  rents  received 
by  Con  O'Donel  the  elder  during  his  lifetime,  or  by 
Maiy  Napper  O^Donel  or  Con  O'Donel  the  younger 
since  his  decease.    In  the  answer  filed  by  Mary  Nap- 
per O'Donel  and  Con  O'Donel  the  younger  to  this 
bill,  it  was  admitted  that  Con  O'Donel  had  been, 
and  that  they  then  were,  in  possession  of  the  lands  of 
Ohambeg  (the  annual  rental  whereof  they  stated  was 
only  £28),  for  the  purpose  of  paying  so  far  the  into* 
rest  npou  the  charge  of  £800,  but  as  to  the  houses 
and  pk>t  in  Tubbercorry,  tbey  alleged  that  they  were 
distinct  and  separate  land.i,  not  charged   with   the 
£800  by  the  deed  of  the  28th  of  March,  1818,  or  at 
ail,  ttad  that  Con  O'Donel  had  been,  and  that  they 
wen,  in  advent  possession  of  the  said  houses  and 
plot  io  Tubbercorry  for  more  than  twenty  years,  and 
they  relied  upon  the  Statute  of  Limitations  as  a  bar 
to  the  relief  sought  by  the  petitioner;  and  they  said 
that  ev«L  if  th^  were  to  enter  into  an  account  of  the 
rents  and  profits  of  the  said  houses  or  plots  of  ground 
in  Tnbberoorry,  which  had  been  received  from  time  to 
time,  the  whole  of  the  said  sum  of  £800,  with  a  large 
anear  of  interest,  would  be  found  justly  due.   Excep- 
tions having  been  taken  to  this  answer  for  insufficiency, 
and  a  further  answer  haying  been  filed,  as  the  respon- 
dents insisted  that  the  arrears  of  interest  due,  together 
with  the  whole  charge  of  £800,  should  be  redeemed 
beforte  delivering  up  to  the  petitioner  the  possession 
even  of  the  lands  of  Ohambeg,  the  petitioner,  not 
having  means  to  redeem  them,  did  not  bring  this  suit 
to  a  hearing,  and  the  respondents  having  set  down  the 
caase  for  dismiss,  the  petitioner  not  appearing,  a  de- 
cree was  made  on  the  31st  of  May,  1849»  dismissing 
the  petitioner's  bill  for  want  of  prosecution.    The 
petition  now  alleged  that,  smce  the  dismissal  of  the 
former  bill,  in  the  month  of  August,  1861,  he  for  the 
first  time  discovered  that  Constantino  O'Donel  the 
yonnger,  m  November,  1845,  furnished  a  rental  and 
an  account  of  the  rents  of  the  lands  of  Ohambeg 
and  Tnbberoorry  to  Thomas  Mostyn,  and  also  wrote 
to  Thomas  Mostyn  two  letters,  bearing  date  the  1st 
and  11th  of  November,  1845,  respectively,  in  which 
rental  and  letters  he  described  and  mentioned  the 
houses  and  plots  of  Tubbercorry  as  being  held  by  him 
under  the  same  title  as  Ohambeg,  and  liable  to,  and 


as  security  for,  the  charge  of  £800.  The  (>etitiou, 
having  stated  the  foregoing  facts,  prayed  for  a  re- 
demption of  the  lands  of  Ohambeg  and  Tubbercorry. 
The  answering  affidavit  of  Maiy  Napper  O'Donel  aud 
Con  O'Donel  the  younger,  after  admitting  the  princi- 
pal facts  as  set  forth  in  the  cause  petition,  denied  that 
Con  O'Donel  the  elder  had  entered  into  possession  of 
Tubbercorry  for  the  purpose  of  receiving  payment  of 
the  interest  on  the  charge  of  £800,  and  thei*espondonts 
maintained,  as  in  their  answer  to  the  former  bill,  that 
the  lauds  of  Tubbercorry  were  not  comprised  in  the 
settlement  of  the  28th  of  March,  1818,  and  relied 
on  the  Statute  of  Limitations  as  a  bar  to  the 
relief  sought  by  the  petition  in  reference  to  the  lands 
of  Tubbercorry.  With  redpoct  to  the  rental  and  letters 
sent  to  Thomas  Mostyu,  the  respondents  stated  that 
Con  O'Donnell  the  younger,  for  his  own  private 
purpose  to  obtain  a  small  loan  of  money,  and  without 
the  knowledge  or  sanction  of  Mary  Napper  O'Donel, 
wrote  the  letters  mentioned  in  the  petition  to  Thomas 
Mostyn,  his  solicitor,  and  did  so  regarding  Thomas 
Mostyn,  as  his  professional  and  intimate  fiiend  and 
adviser,  in  whom  he  placed  the  greatest  confidence; 
and  the  resi)ondents  submitted  that  the  letters  and 
rental  should  not  be  received  in  e^'idence  as  being  pri- 
vileged and  confidential  commnuications  between  soli- 
citor aud  client  The  respondents  further  alleged 
that  the  statements  contained  m  these  letters  were  ^ 
wholly  inaccurate  and  untrue. 

The  Solicitor- General  (with  him  Lawless,  Q.(X, 
and  White)  stated  the  case  for  the  petitioner,  and  wa3 
proceeding  to  read  the  letters  from  Con  O'Donel,  the 
respondent,  to  Mr.  Mostyn,  referred  to  in  the  cause 
petition,  when 

Serjeant  SuUivan,  on  behalf  of  the  respondents, 
objected  to  their  being  received  in  evidence,  on  the 
ground  that  they  were  privileged  communications. 

The  SoUcitor-GeneraL-^Black  v.  GalmorUiy  (2 
Gifi;  453),  a  recent  case  before  Vice  Chancellor  Stuart, 
decides  that  communications  made  before  the  com- 
mencement of  a  suit  by  a  client  to  a  solicitor  concern- 
ing the  subject  matter  in  dispute,  are  not  generally 
privileged.  [The  Lord  Chancelhr. — I  thought  this 
point  had  been  carefully  considered  in  England  by  the 
jndgCii,  and  that  there  was  a  rule  laid  down  by  Lord 
Denman  to  the  contrary  effect.  However,  I  shall  re- 
ceive the  evidence  for  the  present  de  bene  esse,  subject 
to  my  own  obuection  to  its  admissibility.  My  present 
impression  certainly  is  that  it  cannot  be  receivcdj 
It  will  be  urged,  no  doubt,  on  the  other  side  that  the 
former  decree  in  this  matter  is  a  bar  to  the  present 
suit.  Such,  however,  is  not  the  case.  In  Jb/y  y. 
Swijt  (1 1  Ir.  Eq.  410)  it  is  laid  down  that  a  former 
decree  dismissing  a  bill  if  not  enrolled  and  pleaded,  is 
not  an  absolute  bar  to  another  suit  for  the  same  de- 
mand.  With  regard  to  the  question  of  adverse  pos- 
session the  present  case  resembles  a  Welsh  mortgage, 
and  the  Statutes  of  Limitation  accordingly  do  not  ap- 
ply. Time  is  no  bar  to  redemption  in  the  case  of  a 
Welsh  mortgage  unless  twenty  years  afto  principal 
and  interest  have  been  paid  by  the  perception  of  the 
rents  and  profits— J^oitricil;  v.  Beed  (1  Mer.  114); 
Fisher  on  Mortgages,  p.  88. 

Serjeant  Sullivan  (with  him  Brewster,  Q,C^  and 
Dames),  for  the  respondents. — Wc  contend  in  tho 
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first  place  timt  the  former  decree  of  dUmisBal  is  a  bar 
to  the  present  salt.  Johj  v.  Sxoift  was  under  the  old 
system  of  pleading.  Then  this  otjectioo  could  onlj 
be  taken  advantage  of  by  plea ;  now  the  same  may  be 
done  by  the  answering  affidavit.  The  fact  of  the  de- 
cree not  being  enrolled  is  of  no  moment;  an  unen- 
rolled  decree  is  good  until  altered.  In  JontB  v.  Nioron 
( 1  Young  Eq.  Exch.  359)  a  plea  of  a  former  suit  and 
decree  signed  and  enrc  lied  in  the  Court  of  Chancery 
in  respect  of  the  same  matters  was  allowed,  although 
the  bill  in  the  Court  of  Chancery  was  dismissed,  not 
on  the  merits,  but  for  want  of  evidence.  [The  Lord 
Chancellor. — The  matter  is  not  a  res  judicata.  In  2 
Haddock  Ch.  Pr.  403,  you  will  find—''  If  a  cause  is 
not  heard  on  the  merits  and  the  circumstances  dis- 
cussed, but  is  disoiis^ed  on  the  hearing  for  want  of 
the  plaintiflTs  appearance,  such  decree,  it  seems,  could 
not  be  pleaded,  ior  such  dismissal  is  not  res  judicata; 
it  is  not  an  absolute  determination  of  the  Court  that  the 
plaintiff  ha  i  no  title.''  You  must  proceed  with  your  case.] 
Tobbercuriy  and  Ohambeg  have  always  been  regarded 
as  disiinct  and  separate  denominations;  and  by  no 
legitimate  construction  can  the  former  be  held  to  be 
included  in  the  indenture  of  1818.  That  being  so, 
there  is  nothing  to  prevent  the  Statute  of  Limitations 
from  running  as  to  the  lands  of  Tobbercurry,  of  which 
the  respondents  and  Con  O'Donel  (he  elder  have  in- 
disputably held  adverse  possession  for  more  than 
twenty  years — Kirkwood  v.  lAoyd  (1 1  Ir.  Eq.  561). 
The  case  of  the  petitioner  must  come  to  this,— that  if 
a  man  enters  into  possession  of  lands  for  the  payment 
of  interest  on  a  mortgage  debt,  he  cannot  acquire  any- 
title  by  the  Statute  of  Limitations  to  any  other 
lands,  even  in  another  county,  if  they  happen  to 
belong  to  the  mortgagor.  It  cannot  be  contended 
that  Tobbercnrry  passed  as  one  of  the  ■*  appurte- 
nances''  of  Ohambeg,  though  this  case  was  endea- 
voured to  be  made  in  the  former  bill.  [Th»  Lord 
Chanc^lor  — It  is  singular,  however,  that  in  all  the 
old  deeds  these  two  plots  appear  always  to  go  together, 
and  are  always  mentioned  together.] 

Lawless y  Q»C.^  for  the  petitioner. 

June  12. — Brewster^  QC,  for  the  respondents. — 
A  grant  of  a  sub-denomination  cannot  include  the 
principal  denomination ;  nor  can  this  be  regarded  as  a 
Welsh  mortgage.  [^The  Lord  Chancellor, — It  is  a 
trust  estate.]  If  so,  as  a  direct  trust  cannot  be  crca 
ted  by  parol,  it  must  be  a  constructive  trust ;  and  if 
a  constructive  trust,  then  then  the  statute  runs  and  it 
is  barred— 3  &  4  Will.  4,  c  27,  s.  25. 

Dames^  for  the  same  parties,  dted  Petre  v.  Petre 
(I  Drew,  371). 

jP.  White  in  reply  cited  Waterpark  v.  Fennel  (7 
H.  of  L.  Ca.  650),  and  Lord  Wcusleydalc's  judgment 
in  it  at  pp.  684  &  685;  The  AitorneyGenaal  v. 
Drummond  (1  Dr.  &  War.  368);  Linco'n  v.  Wright 
(4  De  G.  &  J.  16;;  Kirkwood  v.  Lloyd  (12  Ir.  Eq 
685);  BurreU  v.  Lord  Egremont  (7  Beav.  237); 
FaUofi  V.  Dillon  (2  Sch.  &  Lef.  20);  The  Life  Asso 
Ciaiion  of  Scotland  v.  SiJdcd  (3  De  G.  F.  &  J.  58) ;  3 
&  4  Will.  1,0.  27, 8. 7* 

Thk  Lord  Chancellor. — I  am  very  strongly  in 
cliued  to  hold  that  the  case  is  not  affected  by  the  Sta 
tute  of  Limitations.    Having  regard  to  the  facts,  from 
the  earliest  times,  it  appears  that  these  two  deuomi 


nations  of  Ohambeg  and  Tobbercurry  went  together, 
Ohambeg  being  originally  a  sub-denomination  of  Tob- 
bercurry.    In  all  the  old  deeds  they  are  spoken  of  u 
Ohambeg  and  "  a  plot,"  or  "  the  plot,''  in  Tobber- 
curry  \  and  by  annexing  them  thus  to  one  another  it 
might  be  easily  understood  that  in  course  of  time  the? 
came  to  be  looked  ou  as  a  single  denomination.    It 
was  first  contended  that  in  point  of  legal  oonstrnction 
the  plot  in  Tobbercurry  did  not  pass  by  the  deed  of 
1818.     Now,  the  words  of  the  deed  are  of  significant 
importance;  the  language  employed  is  very  nansual 
and  unnecessary  if  Ohambeg  alone  waji  intended  to 
pass.     First,  there  is  the  following  recital:— ."And 
whereas  the  said  Richard  O'Donel  is  seised  of,  and  en- 
titled to,  and  possessed  of  the  lands  of  Ohsmhcg,  si- 
tuate in   the  barony  of  Liney,  and  county  of  Sligo  ' 
aforeeaid,  together  with  the  houses,  offices,  and  tene- 
ments and  appurtenances  thereunto  belonging."   And 
afterwai*ds  when  describing  the  parcels  the  deed  pro- 
ceeds:— *'  All  that  and  those  the  said  town  and  lands  of 
Sweetwood  and  Ohambeg,  together  with  their  and 
each  of  their  respective  appurtenances  thcrentito  be- 
longing or  in  any  way  appertaining."     Such  language 
is  rarely  found  in  a  recital;  and  though,  of  course,  it 
is  a  mere  presumption  to  suppose  that  Tobbercurry 
was  intended  to  be  conveyed  by  this  deed,  yet  we  find 
that  this  deed  is  in  itself  rather  ambiguous.    The 
lands,  however,  were  held  together  by  the  same  party 
from  a  very  early  period  down   to  the  present  time. 
This  common  possession  of  them  has  always  continned 
too  from  the  year  1818;  and  the  question  now  is  in 
what  right  has  it  existed.     By  the  deed  of  1818  the 
lands  were  conveyed  to  trustees;  and  it  is  very  im- 
portant to  consider  the  limitations  to  which  they  were 
thus  made  subject.     ( His  Lordship  stated  the  princi- 
pal provisions  of  the  indenture  ot  settlement)    Con 
O'Donel's  right  to  the  charge  of  £800  for  his  life, 
with  remainder  to  his  sou,  would  explain  the  subse- 
quent dealings  of  himself  and  of  the  respondents  with 
the  lands.     In  1822  we  find  Con  O'Donel  the  elder 
going  into  possession  of  the  lands  in  question  when 
the  property  of  Sweetwood  fell  out  of  the  settlement; 
and  we  find  also  that  the  lands  of  Ohambeg  produced 
only  an  annual  rental  of  £28,  while  the  rents  and 
profits  of  Tobbercurry  would  make  up  the  difference 
between  this  £28  per  annum  and  the  interest  payable 
on  the  charge  of  £800.     There  was  never  any  com- 
plaint made  on  the  ground  of  deficiency,  nor  any  claim 
made  by  the  parties  in  possession  for  any  balance  of 
interest  due;   and    that  being  so,  can  there  be  a 
stronger  case  for  coming  to  the  conclusion  that  when 
Ohambeg  waa  entered  upon  in  accordance  with  the 
provisions  of  the  settlement,  Tobbercurry  waa  also 
taken  possession  of  at  the  same  time  for  the  same  pur- 
pose.    Now,  if  the  tnistees  had  done  this,  could  they 
have  set  up  this  case  of  the  Statute  of  LimiUtions? 
They  would  be  estopped  from  contending  that  the  plot 
did  not  in  some  way  or  another  pass;  and  if  they 
took  it  as  a  part  of  trust  premises  they  would  be  held 
express  trustees  of  it  for  the  pui-poses  of  the  settle- 
ment.    Here  the  cestui  que  trust  takes  possession  for 
the  purpose  of  carrying  out  the  trust.    His  possession 
was  the  possession  of  the  trustees,  and  it  comes  round 
in  a  circle  to  the  former  position.     As  the  trustees 
would  be  estopped  from  making  thb  case,  so  w  he 
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estopped  also.  There  is  no  tenaDcy  at  will  as  between 
the  (rnstees  and  the  cestui  que  trusts;  that  U  the  ex- 
press saving  of  the  7th  section  of  the  Statute  of  Limi- 
utioDs.  At  the  time  that  Con  O'Donei  entered  on 
Tobberctirry  no  tenancy  existed ;  it  is  at  most  a  parol 
mortgage — an  agreement  acted  on  ever  since  by  the 
parties.  Here  possession  is  given  under  the  full  be- 
lief, I  suppose,  that  Tobbercurry  formed  a  portion  of 
the  premises  included  in  the  deed  of  1818.  Such  is 
the  construction  pot  upon  this  deed  by  the  acts  of  the 
parties,  or  by  their  acquiescence  and  coucurreuce. 
Thst  being  so,  I  canuot  refuse  the  petitioner  the  relief 
he  seeks.  .  I  have,  read  the  case  before  Vice-Gbancel- 
lor  ^^toart,  Black  v.  Galsworthy  (nbi  supra),  and  find 
that  it  regai-dd  a  question  of  a  totally  different  nature. 
It  is  a  good  c;ise,  but  quite  unconnected  with  the 
poiat  before  me« 

Decrufor  redemption  accordingly. 


HoIIs  CToutrt 

C  Reported  by  J.  L  Whittle,  Esq.,  BaniBter-at-Uw.] 
FrTZGERALD  V.  MaSST  AND  OTHERS. — April  2^th, 

Partition — Occupying  owner. 

Where  the  Commissioners*  return  to  a  writ  of  parti 
tion  varied  in  some  respects  from  the  directions  given 
in  the  Master^s  report;  and  also  made  no  provision 
for  the  allotment  to' an  owner  in  own  possession  of 
portion  which  he  had  purchased  pendente  lite,  the 
Onai  rtfused  to  set  aside  the  return,  the  other 
owners  not  objecting  to  the  allotments  made  to  them, 
oi^d  no  misoonduct  on  the  part  of  the  Commis- 
sioners being  proved. 

Monoir  to  set  aside  return  to  writ  of  partition The 

petition  had  been  presented  Jan.  4th,  1857.  The 
order  of  reference  lx)re  date  the  18th  June,  1857. 
By  the  Master's  report  of  2 1st  July,  1859,  it  was  found 
that  five  sisters — Margaret,  Henrietta,  Barbara, Helena 
tad  Anna  Maria  Hickman — were  seised  as  tenants  in 
common  of  the  lands  in  the  four  schedules  annexed  to 
the  report  set  forth.  The  lands  in  each  of  the  sche- 
dules were  held  upon  different  tenures:  aud  the  Mas- 
ter had  directed  that  the  respective  representatives  of 
each  of  the  sisters  should  have  a  portion  of  the  lands 
contained  in  each  of  the  four  schedules;  and  ^ here 
one  sister  had  more  than  one  representative,  that  the 
several  representatives  of  such  sister  should  be  allot- 
ted adjacent  shares.  Margaret's  portion  was  to  be 
allotted  as  follows: — One  tenth  of  each  of  the  sche- 
dules to  Rebecca  Goldwin,  another  one-tenth  of  each 
of  the  schedules  to  Ash  and  Mulcahy,  who  had  been 
respondents  to  the  original  snit,  but  were  now  repre  • 
seated  by  the  respondent,  James  Shannon,  who  had 
purchased  from  them  after  the  writ  of  partition  had 
issoed,  and  had  been  made  a  respondent  by  sugges- 
tion. This  respondent  held  part  of  the  lands  of  Ga- 
heraderry,  one  of  the  snbdenominations  in  the  4th 
schedule,  nnder  lease  of  29th  Jan.  1825,  from  the  re- 
presentatives of  C.  O'Callaghan  (now  represented  by 
A.  Lysaght  and  W.  H.  M'Grath),  whose  interest  was 


derived  from  the  owners  of  the  entire  estate,  but  who 
had  served  notice  of  surrender,  by  which  the  interest 
of  Shannon  would  be  determined  pending  the  present 
suit.  Long  previous  to  such  determination  Mr.  Shan- 
non had  built  a  house  and  made  other  substantial  im- 
provements. The  commission  of  partition  issued  20th 
December,  1859.  On  the  3rd  July,  I860,  and  be- 
fore the  determination  of  his  lease,  Mr,  Shannon 
bought  up  the  interest,  of  Ash  and  Mulcahy ;  but  only 
acquired  the  full  legal  title  on  May  8tl)^  186) .  By  or 
der  of  the  Master  of  July  ^ih\\662,  Mr.  'Shaonou  was 
made  a  party  defendant  to  tlie  suit.  In  July,  186*1, 
!  Mr.  Shannon. made  application,, first  to  t>yo,  and  then 
to  one,  of  the  three  ComniidSiouers  to  be  aUowcd  to 
I  prove  his  claim  to  have  the  lot  he  occupied  assigned 
as  his  share  of  the  lands  in  schedule  4 ;  but  this  ap- 
plication was  coupled  with  certain  statements  respect- 
ing the  fitness  of  the  third  Commissioner  (who  was  the 
land-agent  of  M'Grath)  for  his  office;  and  the  Com- 
missioners made  their  arrangements  without  having 
any  interview  with  Mr.  Shannon,  or  anyone  on  his 
behalf;  and  by  their  return,  none  of  the  lands  Mr. 
Shannon  held  were  allotted  to  him ;  nor  were  the 
lands  allotted  Mr.  Shannon  adjacent  to  those  allotted 
to  Mrs.  Goldwin,  the  other  representative  of  Marga- 
ret Hickman. 

Brewster,  Q.C.  (with  him  Sherlock^  C^C,  and 
Mark  C Shaughnessy),  for  Shannon,  moved  to  set 
aside  the  return.  The  return  violated  the  Master's 
directions  by  not  allotting  adjacent  shares.  The  ge- 
nei-al  principle  long  established  is  that,  where  practic- 
able, the  occupying  owners  shall  be  entitled  to  have 
their  own  holdings  allotted  to  tbem — Story  v.  John- 
ston (1  Y  &  C.  538,  Excheq.)  The  case  of  Ddmege 
V.  Barrington  (not  reported)  was  also  cited.  There 
it  had  been  specially  directed  in  the  Master's  Report 
that  a  castle  and  demesne  a  long  time  in  the  occupa- 
tion of  one  of  the  parties,  should  be  allotted  to  that 
party. 

Sullivan,  Serjeant  (with  him  Warren,  Q.C,  and 
G-  Cathrew)  in  support  of  the  return — Coippliance 
with  the  Master's  Kepoit  was  impossible,  from  the 
number  of  subdivisions.  No  plan  was  suggested  by 
Mr.  Shannon  for  carrying  out^his  object. '  Mr.  Shan- 
non's holding  was  more  than  he  was  entitled  to. 
The  commissioners  must  act  on  their  own  judgment. — 
Pews  V.  Nickham  (19  Beav.,  316).  No  regular  ap- 
plication was  made  by  respondent  to  commissioners. 
The  Courts  will  refuse  to  set  aside  partitions  made 
bona  fide,  even  though  thei*e  be  errors  of  judgment, 
whether  of  law  or  of  fact. — Jones  v.  Tutty  (1  Sim., 
136;;  Manners  v.  Charlesworth  (1  Mil.  &  K.,  330). 
The  respondent  applied  to  the  commissioners  for  pre- 
ference as  representing  the  eldest  daughter,  but  no 
such  right  exists, — Canning  v.  Canning  (2  Dr.,  434). 
At  the  time  of  the  commission  issuing,  there  was  only 
a  species  of  right  in  the  respondent  not  worth  an> 
thing  in  substance.  Could  he  afterwards,  by  buying 
up  the  reversioner's  interest,  combine  the  two  rights 
pendente  lite,  and  upset  the  arrangements  ahready 
made? 

Brereton,  Q.  C,  and  JeUett,  for  respondent, 
M'Grath. — No  nndue  inflnence  had  been  used  with 
the  commissioners,  whose  conduct  had  been  impeached. 

SIterlock,  in  reply,  cited  Dan.  Ch.  Pr.,  p.  869,  as 
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to  datj  of  commissioners  to  consult  the  owners.  In 
Canning  v.  Canning  it  is  lud  down  that  the  commis- 
uoners  may  take  the  circam^tance  of  one  of  the  par- 
ties being  the  eldest  daughter  into  accoant  in  coming 
to  a  decbion,  even  though  the  eldest  daughter  has  no 
prioritj  of  choice. 

The  Master  of  the  Rolu  said  that  the  case  was 
greatly  embarrassed  bj  the  unnsoal  directions  con- 
tuned  in  the  Master's  report  bj  which  the  Master 
was  made  to  assume  the  functions  of  a  Commissioner 
of  Perambulation.  According  to  that  report,  the  re- 
spondent eould  not  get  his  farm,  but  the  report  was 
DOW  confirmed  bj  lapse  of  time.  The  suit  ought  to 
haye  been  instituted  la  the  Landed  Estates  Court, 
where  matters  could  have  been  set  right  at  an j  stage, 
without  the  difficulty  of  a  confirmed  report.  No  right 
vested  in  Mr.  Shannon  as  tenant,  but  the  landlord's  and 
tenant's  coinbined  formed  a  reasonable  claim  if  it  had 
been  pnt  forward  by  a  regular  notice  to  the  commission- 
ers; but  considering  Mr.  Shannon's  irregularity,  that 
there  was  nothing  wrong  in  the  conduct  of  the  com- 
missionerii,  that  all  the  other  parties  were  satisfied, 
his  llonor  refused  the  motion  with  costs. 


Ucportod  by  J.  Field  Jobnttoo,  Eiq.,Banlfter^.law.3 

[Coram  Lefeot,  GJ.,  O'Brien,  Hates,  Fitzgerald, 
JJ.,  Fitzgerald^  Hughes,  Deast,  BB.] 

Mo2frooMERr  v.  Miodleion  and  Pollexfen. 

A  contract  Jor  the  aaU  of  a  cargo  of  mixed  maize^ 
then  on  Ua  way  from  New  York  to  Sligo^  contained 
a  condition  that,  should  the  vessel  which  carried  it 
not  arrive  at  Sligo  on  or  before  t/ie  'zOth  ofJune^ 
1861,  ^  contract  should  be  void.  Held  (affirm- 
ing the  judgment  of  two  of  the  judges  of  the  Court 
of  Common  FleasX  that  in  trying  an  action  brought 
by  the  plaintiff  for  non-acceptance^  to  which  the  de- 
fendants pleaded  that  the  condition  was  not  per- 
formed^ the  judge  should  have  left  to  the  jury  the 
question  whttJier  on  or  before  the  20th  June,  1861, 
the  vessel  had  arrived  at  Sligo  within  the  intent  and 
meaning  of  the  contract  (Hayes,  J.,  dissentiente). 

This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  the  Court  of  Common  Pleas,  making  absolute 
a  conditional  order  for  a  new  trial,  which  wiU  bo  found 
reported,  with  the  pleadings  and  particulars  of  the 
case,  in  7  Ir.  Jur.  N.S.  370,  and  13  I.  C.  L.  Rep.  173. 

F,  M'Donough,  CIC^  for  the  appellants. 

/>.  Heron^  Q.(7.,  for  the  respondent. 

Cur.  adv,  vulL 

AprU  28 — Deast,  R,  having  stated  the  contract 
and  the  facts,  added — I  think  that  the  decision  of  the 
Court  of  Common  Pleas  was  right.  Unless  there  be 
a  distinction  between  "arrival"  and  "departure," 
••  arrival,"  in  the  present  case,  must  prima  facie  mean 
arrival  at  the  port  of  Sligo — Moir  v.  Royal  Exchange 
Assurance  Company  (4  Campbell,  84,  and  3  Maule  ^ 
Selwyn,  461).  In  Lindsay  v.  Janson  (4  H.  &  N., 
699),  and  Jarmaw  v.    Coape  (13  East,,  dy4),  the 


quesUon  was  left  to  the  jury.  I  am  unable  to  see  any 
distinction  between  the  stipulation  to  depart  and  to 
arrive,  such  as  that  one  is  to  be  construed  by  the  Court, 
and  the  other  by  the  jury.  Brawn  v.  Johnson  (10 
M.  &  W.,  331),  and  K^  v.  Anderson  (10  M.  &  W., 
498),  are  distingubhable  from  the  present  case.  There 
an  arrival  where  the  discharge  should  take  place  was 
contemplated.  Where  a  word  in  a  contract  admits  of 
more  meanings  than  one,  its  meaning  is  a  questiou  fur 
the  jury.  The  words  "  at  Sligo  ^  are  uudonbtedly 
susceptible  of  difierent  meanings. 

Fitzgerald,  J. — We  have  the  advantage  of  a  ve7 
full  report  of  this  case  in  the  Common  Pleas,  and  es- 
pecially of  the  judgments  which  were  given.    There 
is  some  embarrassment  in  the  way  the  case  comes  be- 
fore the  Court     It  is  not  a  8i>ecial  case,  nor  a  case 
reserving  liberty  to  the  Court  to  draw  inferences,  nor 
is  it  a  bill  of  exceptions,  but  a  combination  of  all  three. 
There  is  very  little  controversy  as  to  the  geoeral 
principles  which  ought  to  govern  the  decision,  hot 
there  baa  been  as  to  some  of  the  authorities  od  the 
construction  to  be  put  upon  them.    Much  of  the  ar- 
gument addressed  to  us  might  hare  been  rery  forcible 
if  used  to  a  jury.    But  there  is  no  controversy  as  to 
the  correctness  of  the  rule  laid  down  by  Baron  Parke 
in  NeHson  v.  Harford  (8  M.  &  W.,  823).    The  rale 
to  be  deduced  from  that  and  other  cases  is,  that  except 
in  the  case  of  libel,  the  construction  of  a  documeDt  id 
entirely  for  the  Court,  bnt  where  the  instrument  con- 
tains words  of  art,  these  are  submitted  to  the  J07, 
and  when  they  have  ascertained  their  meaning,  the 
Court  draws  the  inferences  which  ought  to  folloir. 
The  defendants  allege  that  the  conation  means  that 
the  vessel  should  arrive  at  one  of  the  quays.    We 
have  thus  the  parties  at  issue  uj>on  the  meaning  of 
the  words  "  arrive  at  Sligo."    By  themselves,  the 
words  do  mean  the  port  or  harbour  of  Sligo,  as  the 
plaintiff  contends.    If  there  were    nothing  to  contra- 
vene this,  the  plaintiff  would  bo  entitled  to  a  direction. 
The  defendants  say  not  only  did  the  promiser  mean, 
but  the  promisee  understood  him   to  mean  the  qoay 
of  Sligo.     The  defendants'  contention  being  that  plaos 
of  arrival  andplace  of  discharge  are  the  same,  thing,  it 
is  to  be  observed  that  this  contract  fixes  no  time  ei- 
ther for  the  commencement  or  the  completion  of  the 
discharging.     It  might  have  been   any  time  after  the 
20th.     Therefoi-e,  "  arrival "  and  "  discharge  "  do  not 
here  mean  the  same  thing.     Again,  neither  party  was 
aware  of  the  draught  of  this  vessel     There  was  no 
statement  of  the  tonnage,  and  if  there  had  been,  that 
would  not  tell  what  water  she  would  draw.    Again, 
there  were  no  materials  from  which  it  could  be  told. 
Again,  as  to  the  documents  in  payment,  a  distbction 
is  to  be  taken  between  the  time  of  arrival  and  of  dis- 
charge.    Upon  this  contract,  open  to  these  obser^*" 
tions,  let  us  see  what  are  the  facts  which  the  defen- 
dants   contend   exempt   them  from   accepting   this 
cargo,     1.  The  vessel's  arrival  was  within  the  na- 
tural port  and  harbour  of  Sligo,  and  where  a  certain 
class  of  vessels  discharge  all  their  cargo,  and  where 
others  discharge  a  part,  and  then  go  up  to  the  qnay 
to  discharge  the  remainder.     2.  She  was  bound  ^ 
report  herself  when  she  arrived  at  Oyster  Island.    * 
By  the  contract,  having  regard  to  the  usage  of  the 
port,   she  was   bound  to   discharge   at    the  qoa^i 
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tod  the  defeDdants  were  not  bound  to  accept  else- 
where^ The  defendants  relied  very  mach  on  the 
correspondence  preliminary  to  the  oontiact,  especially 
(be  letter  of  the  15th  May,  1861.  Bat  the  contract 
is  to  be  fonnd  in  the  bonght  and  sold  notes  aloae^ 
which  were  subseqnent  to  the  letters.  If  it  be  doabt- 
fhl,  these  letters  may  be  taken  as  extrinsic  evidence 
by  the  jury,  to  explain  its  meaning,  bnt  the  Gonrt  can- 
not look  into  this  letter.  The  Chief  Jostice  would  not 
leare  it  to  the  jury  to  say  if  there  had  been  an  arrival 
within  the  meaning  of  the  contract,  but  took  it  as  a 
matter  of  construction,  and  his  mode  of  putting  the 
ease  to  the  jury  amounted  to  this,  that  **  arrival "  and 
**  discharge  "  meaning  the  same  thing,  and  the  vessel 
not  having  arrived  at  the  quay,  the  defendants  were 
entitled  to  a  verdict.  If  the  question  had  gone  to  the 
jary,  in  what  sense  did  the  plaintiff  when  using  the 
expression  *'  arrive,''  understand  it,  and  in  what  sense 
did  the  vendor  understand  the  vendee  to  use  it  when 
entering  into  the  contract,  they  might  have  found  that 
**  arrival '  meant  arrival  within  the  port  and  harbour 
of  Sligo,  and  in  such  a  finding,  if  it  had  been  given, 
there  woold  hove  been  nothing  to  correct.  It  would 
have  been  fiur  and  sensible.  The  Surf  was  in  safe 
andiorage;  she  was  liable  to  port  and  anchor  dues. 
The  defendants  could  examine  the  cargo.  If  the  jury 
had  so  found,  I  for  one  should  say  it  would  be  Yery 
difficult  to  quarrel  in  fact  ?rith  the  decision.  The 
question  ought  to  have  been  sent  as  in  the  case  in  2 
Man.  &  Granger.  There  extrinsic  evidence  was  ^ven 
on  both  sides  to  enable  the  jury  to  understand  tlM  ex- 
pressioii.  There  the  jury  were  not  directed  to  find 
the  extrinsic  facts,  and  then  leave  them  to  the  Court, 
but  they  were  directed  to  construe  the  words  by  the 
extrinsic  eridsnce.  What  was  the  question  sent? 
The  aeaee  in  which  -  the  term  was  used.  This  was 
considered  to  be  right.  If  the  present  question  is  to. 
be  detenniaed  by  the  contract  itself,  then  the  plaintiff 
has  fulfilled  his  part  of  it  by  showing  that  the  vessel 
had  arrived  within  the  port  and  harbour  of  Sligo; 
bat  if  extrinsic  e?idence  be  necessaiy,  then  the  ques- 
tion should  have  gone  to  the  jury,  and  they  might 
have  given  an  answer  of  either  description. 

Uooaas,  B. — I  think  that  the  Court  of  Common 
Pleas  was  right.  The  fourth  paragraph  omits  the 
words  '^  at  Sligo.*'  My  opinion  is,  that  it  was  within 
the  province  of  the  judge  to  tell  the  jury  that  the 
words  ** at  Sligo"  were  to  be  inserted  there.  But 
having  ascertained  that  the  words  were  capable  of  dif- 
ferent meanings,  it  was  his  duty  to  submit  the  ques- 
tion to  the  jury,  and  ask  them  which  of  the  meanings 
of  these  words  was  in  the  fourth  paragraph  to  be  ap- 
plied to  them.  I  think  there  was  an  error  in  tUs 
respect^  and  that  a  new  trial  should  be  had. 

FixzQEBALD,  B._I  havo  found  considerable  diffi- 
cnltj  in  this  case.  The  agreement  was  not  the  char- 
ter-iparty  of  the  vQBseL  We  must  assume  there  was 
evidence  that  the  agreement  was  made  with  referenoe 
to  the  usage  of  the  harbour  of  Sligo.  There  are  se- 
veisl  piaces  for  dischai^e,,qusys  for  vessels  of  a  lighter 
draught,  and  Oyster  I^and  for  vessels  of  a  heavier 
draaghL  We  must  take  it  as  found  that  the  vessel 
had  not  arrived  at  the  quay  before  the  20^  of  June. 
Whether  she  had  arrived  at  the  port  of  SMgo  within 
the  meaning  of  the  contract)  ought  to  have»  been  left 


to  the  juiy,  and  I  think  no  authority  is  necessary  to 
be  cited  for  that.  My  difficulty  is  this,  that  the  spe- 
cial case  is  partly  a  statement  of  law  and  partly  a 
statement  of  fscts.  The  Chief  JuStice  directed  the 
jury  to  find  a  verdict  for  the  defendants,  on  the  ground 
thai  the  Surf  was  bound  to  deliver  the  cargo  at  the 
quay,  fle  does  not  ascertain  the  meaning  of  the  ex- 
pression, but  attempts  to  do  so  indirectly  by  another 
part  of  the  contract.  It  was  for  the  jury  to  ascertidn 
what  was  the  meaning  of  the  part  of  the  contract  in 
controversy.  It  was  for  the  defendants  to  make  ontf 
by  parol  evidence  that  what  occurred  was  not  an  ar^ 
rival  at  the  port  of  disdiarge.  It  was  for  the  jury  to 
say  whether  or  not 

HAviBs,  J. — I  differ  from  the  other  members  of  the 
Court,  and  think  that  the  conditional  order  ought  to 
have  been  discharged*  It  is  said  that  the  Chief  Jus- 
tice ought  to  have  left  it  to  the  jury  as  a  question  of 
fact  to  say  if  this  vessel  had  arrived  before  the  20th 
June  within,  the  true  intent  and  meaning  of  the  con- 
tract. The  Chief  Justice  would  not  do  this,  and  I 
think  he  was  right.  ** Arrival"  or  *' departure," 
generally  speaking,  is,  I  think,  a  pure  question  of  fact, 
but  when  special  words  are  used,  then  it  becomes  a 
question  of  mixed  law  and  fact,  and  such  questions  are 
exclusively  for  the  Court,  for  though  it  may  call  in 
the  aid  of  a  jury  to  explain  certain  words  in  the  con- 
tract, yet  that  duty  of  the  jury  is  merely  andllary  to 
the  determination  of  the  Court.  One  of  two  modes 
may  be  adopted  at  the  trial.  The  judge  may  deter- 
mine the  law  upon  certain  points,  and  leave  the  rest 
to  the  jury,  or  the  jury  may  present  the  fiicts,  and 
leave  it  to  the  Court  to  apply  the  law  to  those  facts. 
The  latter  was  the  course  adopted  here.  Eveiy  ma* 
terial  fact  was  given  in  evidence.  What  remidned  to 
be  done?  Two  things.  First,  the  judge,  assuming 
the  facts  to  be  true,  was  to  ascertam  the  meaning  of 
the  contract  Secondly,  the  juiy  were  to  say  if  the 
terms  of  the  contract  so  interpreted  had  been  com-* 
plied  with.  But  this,  their  remaming  dnty^  was  more 
ministerial  than  otherwise.  It  was  simple.  The  case 
was  one  for  a  direction.  Assuming  the  judge  to  have 
been  right  in  the  coarse  he  took,  and  the  jury  to  have' 
found  otherwise  than  they  have  done»  I  think  the 
Court  above  must  have  set  aside  their  verdict.  The 
Chief  Justioe  said  that  as  the  Surf  was  obliged  to  de*" 
liver  her  cargo  at  the  quay,  she  was  obliged  to  be  at 
the  quay  by  the  20thi  I  have  read  the  correspon- 
dence. The  letter  of  the  23rd  of  May  pointedly  re^ 
fers  to  the  offer  of  the  defendants  as  the  one  accepted 
by  the  plamtiff  I  look  at  that  letter  as  indicative  of 
the  intention  of  the  parties,  and  as  explicatory  of  any 
doubt  uponthecontract  There  are  these  words, ''  As  the 
cargoof  the  Snrf  is  not  larger  we  are  willing  to  give  3ls«' 
6d.  for  it  delivered  here,  so  far  as  in  good  order,"  &c 
Any  place  but  that  of  discharge  and  delivery,  seems 
to  have  been  wholly  out  of  the  defendants'  contempla- 
tion. The  price  was  to  be  calculated,  not  on  the 
quantity,  of  grain  brought  to  Sligo,  bnt  to  the  quay. 
It  was  not  oontempiated  that  the  vessel  should  be* 
where  she  might  be  detained  days  to  the  great  injury 
of  the  defendants.  I  do  not  find  anything  in  the 
bought  and  sold  notes  to  contradict  the  terms  of  this 
letter,  and  what  I  have  said  of  the  letter  applies  to 
the  bought  and  sold  notes,  though  I  have  additssedit 
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to  the  letter  as  more  folly  expressiDg  the  intention  of 
the  putiee.  I  think  the  Chief  Justice  wa9  quite  right, 
and  that  there  was  enough  of  evidence  to  rebut  the 
prima  fade  prefttflnptiou  on  the  face  of  the  contract. 
I  do  not  thuik  it  necessary  to  cite  the  cases  which  are 
all  well  settled.  The  difficulty  is  in  applying  them. 
Upon  my  best  consideration,  I  think  that  the  verdict 
for  the  defendants  ought  not  to  be  disturbed. 

O^Bbuen,  J. — I  shoald  be  sorry  to  encroach  upon 
the  settled  principle  which  leaves  the  construction  of 
a  document  to  the  Court,  and  not  to  the  jury;  bat 
that  principle  is  subject  to  several  exceptions.  The 
rule  laid  down  in  Neilion  ▼.  Harford  is  this:  that  *'  the 
construction  of  all  written  instruments  belongs  to  the 
Court  ak>ne,  whose  duty  it  is  to  construe  all  such  in- 
struments as  soon  as  the  true  meaning  of  the  words 
in  which  they  are  couched,  and  the  surrounding  cir* 
cumstances,  if  any,  have  been  ascertained  as  facts  by 
the  jury.  And  it  is  the  duty  of  the  jury  to  take  the 
constraction  from  the  Court,  either  absolutely,  if  there 
be  no  words  to  be  construed  as  words  of  art  or  phrases 
used  in  commerce,  and  no  surrounding  drcnmstanoes 
to  be  ascertained,  or  conditionally,  when  those  words 
or  circumstances  are  necessarily  referred  to  them." 
In  the  present  case  the  whole  question  is  this, — was 
it  for  the  Court  or  for  the  jury  to  determine  what  was 
the  meaning  of  the  words,  '*  arrive  at  Sligo,'*  for  we 
all  think  the  fourth  paragraph  is  to  be  rei^  as  if  the 
woi-ds  "at  Sligo "  were  in  it.  The  defendants'  ar- 
gument is  and  must  be,  that  the  contract  was  so  framed 
as  to  lead  to  the  condnsion  that  whatever  b  the  place 
of  discharge,  that  is  the  place  of  arrival  within  the 
meaning  of  the  contract.  Looking  at  the  contract,  I 
cannot  think  that  is  the  meaning  of  it.  The  place  of 
arrival  is  not  identical  with  the  place  of  discharge. 
Payment  is  to  be  made  either  by  cash  or  by  bills; 
and  a  reduction  is  to  be  allowed,  which  can  only  be 
when  the  cargo  is  delivered.  I  think  that  the  con- 
tract defines  the  place  of  arrival  to  be  Sligo,  whatever 
the  pUuse  of  discharge  might  be.  If  it  appears  that 
beskles  Sligo  there  are  three  landing^)laces,  we  are 
obliged,  even  upon  the  defendants'  own  showing,  to 
cali^m  this  extrinsic  evidence  to  construe  the  contract; 
and  the  instant  we  do  this  the  question  becomes  one 
entirely  for  the  jury.  If  there  was  any  question  on 
usage,  that  question  was  deariy  to  be  left  to  the  jury. 
There  was  a  usage  as  to  the  place  of  discharge,  there 
fore  the  question  of  that  usage  was  for  the  jury.  The 
prima  facie  meaning  of ''  arrive  at  Sligo ''  being  *^  ar- 
rive at  the  port  of  Sligo,  "  the  defendants  contending 
that  it  meant  something  else;  and  there  being  evi- 
dence of  usage,  I  think  it  should  have  been  left  to  the 
jury  to  say  with  what  meaning  and  intention  the  par- 
ties used  the  expresuon,  "  arrive  at  Sligo." 

Lefrot,  C  J.— There  are  two  questions  on  the  ikce 
of  the  record  which  we  are  called  on  to  decide,  1. 
Whether  the  Chief  Justice  was  right  in  giving  a  di- 
rection. 2.  Whether  his  direction  was  right.  The 
latter  is  waived,  because  the  parties  forego  it;  and 
the  only  question  we  have  to  decide,  unless  we  choose 
to  volunteer  a  decision  not  rendered  necessary,  is 
whether  the  Chief  Justice  was  right  in  directing  the 
juiy  as  to  the  nature  of  the  contract  between  the  par- 
ties. If;  adverting  to  topics  given  in  evidence,  he  had 
id  to  the  jury,  "These  are  matters  well  deserving 


of  your  consideration  in  determining  the  sense  intended 
by  the  word  'arrive,*"  I  should  see  no  objection  to 
that.  It  would  have  been  for  theoi,  takbg  their  en- 
tire knowledge  and  their  mercantile  experience,  to  saj 
what  was  the  meaning  of  the  contract  In  sUting 
the  grounds  on  which  I  give  my  opinion  agunst  a  di- 
rection, I  shall  confine  myself  to  the  one  qnestion,  be- 
cause it  b  enough  for  a  judge  to  be  exposed  to  the 
chance  of  being  in  enor  on  that  upon  which  lie  is 
called  on  to  decide,  without  adding  tluU  upon  which  he 
is  not  called  on  to  decide.  With  all  respect  to  my  bro- 
ther Chief  Justice,  I  entertain  a  strong  opinion  on  this 
case.  Ad  qucestionem  facti  respondent  Juratores,  ad 
qwBdionem  legis  retptrndnt  judex.  What  does  this 
contract  import  npon  the  face  of  it?  What  are  the 
grounds  in  it  for  the  construction  put  upon  it,  and  on 
which  the  jury  were  told  they  should  act?  It  is  not 
enough  to  show  that  one  party  understood  the  sense 
of  a  particular  term.  A  man  cannot  reserve  to  him- 
self the  right,  according  to  circumstances,  of  saying 
"  I  will  use  that  term  in  a  sense  which  I  did  not  tell 
to  the  other  party."  It  might  be  very  convenient  to 
him  to  say,  "  I  meant  at  the  island,"  or  "  at  the 
quay."  What  is  there  here  to  show  in  what  sense 
the  word  was  used?  As  to  time  there  is  not  any  am- 
biguity nor  doubt — the  day  of  the  month  is  giren. 
W  hat  are  the  terms  of  the  bought  and  sold  notes? 
There  are  two  preliminary  matters  as  to  which  the 
contract  gives  us  the  meaning  of  both  parties;  and 
then  comes  the  passage  of  it  in  which  the  ambiguoai 
term  is  to  be  found.  All  the  incidents  with  reference 
to  the  performance  of  the  contract  are  referable  to  "  at 
Sligo; "  and  the  condition  is,  ''  Should  the  vessel  not 
arrive  at  Sligo  aforesaid  on  or  before  the  20th  Jane, 
1861,  the  contract  to  be  void."  What  in  pomt  of 
law  is  the  meaning  of  the  arrival  of  a  ship  if  there  be 
not  something  to  alter  that  meaning?  It  means  ar- 
rival at  the  natural  port  and  harbour.  The  defen- 
dants tell  us  that  the  construction  of  arrival  at  Sligo 
is  arrival  at  the  quay  of  Sligo.  That  b  a  sense  dif- 
ferent from  its  enlarged,  its  legal  meaoiog.  Why, 
then,  when  they  made  the  contract  did  they  not  say 
so?  I  take  it  that  when  a  man  uses  a  term  he  must 
be  held  to  use  it  in  its  legal  meaning,  unless  there  be 
something  in  the  contract  to  show  that  he  did  notnse 
it  with  that  meaning.  The  defendants  say  that  the 
other  incidents  show  that  they  meant  the  qnayoj 
Sligo.  These  incidents  might  attach  to  tbearriral 
at  the  quay,  but  there  could  not  have  been  a  perform- 
ance of  the  contract  if  arrival  was  not  arrival  at  the 
harbour  of  Sligo.  Upon  the  authority  of  that  well- 
established  decision  quoted  before,  the  arrival  being 
the  Jadum  on  which  the  only  ambiguity  arises,  the 
party  cannot  be  allowed  to  interpose  a  different  con- 
struction from  that  usually  imported.  It  is  for  the 
jury,  as  men  conversant  with  the  habits  of  their  trade, 
to  say  whether  it  is  for  the  defendanU  to  deal  thas 
with  their  brother  merchant — to  reserve  to  themsclres 
a  diflferent  meaning  of  the  word  "arrive;"  to  say 
*'you  shall  be  bound  by  our  secret  understandingof  tbtf 
term."  There  are  many  cases  in  which  a  constrnc- 
tion  does  belong  to  the  Court;  but  the  import  of  an 
expression  in  a  contract  which  has  an  apparent  mean- 
ing, which  bears  several  senses,  is  for  the  jury;  an 
I  am  glad  to  find  by  the  cases  which  occupy  hail  a 
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|Mge  of  the  report,  tbat  we  have  come  back  to  the 
proper  understandiDg  of  the  dictum  which  I  have 
qnotAd,  and  which  was  departed  from  in  tbat  case  be- 
fore Byles,  J.  The  judgment  of  the  Goort  of  Com- 
mon Pleas  is  affirmed.  Let  there  be  a  new  trial,  in 
which,  I  am  sure,  the  qaestion,  with  all  proper  direc- 
tiooa»  will  be  Icfl  to  the  jnry. 

Judgment  affirmed. 


Court  of  dueen'0  IStttr]^. 

CReportad  by  VfWUm  Woodlock,  Ei4..Bunlatcr..aUmr.3 

M^ExNNA  V.  MouTRAT. —ifa^  23,  June  1. 


Pleading — Departure — ConstrucHan  of  lease. 

A  departyre  in  pleading  is  stiU^  even  since  the  passing 
of  the  Common  Law  Procedure  Acty  1853,  ground 
of  general  demurrer. 

Dmee  of  a  farm  of  land  in  the  townland  of  C, 
**  togeAer  wM  half  an  acre  of  bog,  during  the 
contiwianee  oj  the  demise^^  wUh  a  covenant  by 
the  lessor  for  quiet  enjoyment  of  the  demised 
premiaes  with  the  appurtenances.  The  lessee  hav- 
ing been  disturbed  in  the  enjoyment  of  the  bog 
allotted  to  him  brought  an  a:tion  on  the  cove- 
nanL  Held  per  O'Brien,  J.,  and  Fitzgerald,  J., 
that  whether  the  clause  in  the  lease  relating  to  the 
half  acre  of  bog  amounted  to  an  actual  demise  of 
the  aoU  or  to  a  grant  of  turbary^  it  was  in  either 
case  too  vague  and  uncertain  to  suitain  an  action* 

Per  Ha/e^  J.,  that  the  covenant  for  quiet  enjoyment 
extended  to  the  Jarm  only,  and  therefore  that  no 
action  on  that  covenant  could  be  brought  for  a  dis- 
turbance of  the  enjoyment  of  the  half  cure  of  bog. 

DofUHSEB. — The  summons  and  plaint  complained 
that  William  Anketell,  of  Mount  Anketell,  in  the 
countj  of  Monaghan,  by  deed,  bearing  date  the  1 7th 
Febroary,  1843,  demised,  set,  and  to  farm  let  to  the 
plaintiff  ail  that  and  those  that  farm  of  land  in  the 
townland  of  Corry,  containing  12a.  3r.  lip.,  Irish 
plantation  measure,  be  the  same  more  or  less,  situate 
in  the  barony  of  Trough  and  county  of  Monaghan 
aforesaid,  together  with  half  an  acre  of  bog,  daring 
the  continuance  of  said  demise,  to  hold  the  said  pre- 
mised, with  the  rights,  members,  and  appurtenances 
thereunto  l>elonging  or  in  anywise  appertaining  unto 
the  plaioti^  from  the  1  at  day  of  November,  1842,  for 
and  during  the  term  of  99  years  from  thenceforth, 
fully  to  be  completed  and  ended,  subject  to  the  yearly 
rent  of  Jgl6  sterling;  and  by  the  said  deed  the  said 
William  Anketell  did  thereby  for  himself,  his  heirs, 
executors,  administrators,  and  assigns,  covenant,  pro- 
mise, and  agree  to  and  with  the  said  plaintiff  that  he, 
the  said  plaintiff,  paying  the  said  reserved  yearly  rent, 
and  performing  the  covenants  in  the  sud  deed  con- 
tained, should  and  might  peaceably  and  quietly  have, 
hold,  and  enjoy  the  said  demised  premises,  with  the 
appurtenances,  during  the  term  thereby  granted,  with- 
out any  let  *hindrance,  interruption,  or  disturbance  of 
the  said  William  Anketell  or  his  assigns,  or  any  other 


person  or  persons  claiming  or  deriving  from  or  under 
him,  them,  or  any  of  them,  and  afterwards  during  the 
said  term  all  the  reversion  of  the  said  WDliam  Anke- 
tell in  the  said  farm  of  land,  with  the  appurtenances, 
vested  in  the  defendant  by  divers  conveyances  and 
asttgnments;  and  afterwards,  during  the  said  term, 
the  said  plaintiff  paid  to  the  said  defendant  the  said 
reserved  yearly  rent,  and  performed  all  the  covenants 
in  the  said  deed  contained  on  his  part  to  be  performed, 
yet  the  said  plaintiff  could  not  peaceably  and  quietly 
have,  hold,  or  enjoy  half  an  acre  of  bog  (being  a  por- 
tion of  the  said  demised  premises);  and  the  said  de- 
fendant refused  and  declined  to  allow  the  said  plaintiff 
to  have  and  enjoy  half  an  acre  of  bog,  or  any  portion 
of  bog  whatsoever;  but  hindered  him  from  having 
same,  contrary  to  the  said  covenant  in  that  behalf 
made  as  aforesaid,  to  the  damage  of  the  plaintiff  of 
£150.  To  this  the  defendant  pleaded,  thirdly,  that 
at  the  time  of  the  making  of  said  demise  in  said  writ 
mentioned  the  said  William  Anketell  was  seised  in 
his  demesne  as  of  fee  of  and  in  certain  lands  and  bogs 
called  the  lands  and  bogs  of  Cnllamore,  adjoining  the 
said  lauds  of  Corry ;  and  after  the  making  of  the  said 
demise,  and  in  pursuance  of  the  provisions  in  said  in- 
denture contained,  the  said  William  Anketell  allotted 
to  the  plain: iff  half  an  acre  of  bog,  part  of  the  said 
lands  and  bog  of  Cnllamore ;  and  the  plaintiff  entered 
upon  the  said  half  acre  of  bog,  and  enjoyed  same  by 
cutting  turf  thereon ;  and  afterwards,  and  while  so  in 
possession  and  enjoyment  of  the  said  bog,  the  plaintiff 
surrendered  and  gave  up  possession  of  the  same  to 
the  said  William  Anketell;  and  the  said  William 
Anketell  afterwards  allotted  to  the  plaintiff  one  other 
half  acre  of  bog,  part  of  the  said  lands  and  bogs  of 
Cnllamore;  and  the  plaintiff  entered  upon  the  said 
last-mentioned  half  acre  of  bog,  and  enjoyed  the  same 
by  cutting  turf  thereon ;  and  the  defendant  said  tbat 
he  did  refuse  and  declined  to  allow  the  plaintiff  to  have 
or  enjoy  any  portion  of  bog  of  or  belonging  to  the  de- 
fendant, for  he  said  that  the  pUiintiff  had  neglected 
and  refused,  and  still  neglected  and  refused,  to  give 
np  to  the  defendant  the  possession  of  said  last  men- 
tioned half  acre  of  bog  or  of  the  soil  thereof,  contraiy 
to  the  condition  in  said  indenture  of  demise  contained. 
To  this  defence  the  plaintiff  replied  that  he  did  not 
sun*ender  or  give  up  the  possession  of  the  half  acre 
of  bog,  part  of  the  lands  of  Cnllamore,  as  firstly  in 
the  said  third  defence  alleged;  and  he  said  that  tUe 
premises  demised  to  him,  as  in  the  summons  and  plaitit 
alleged,  consisted  of  a  dwelling  house  and  Und  situaie 
in  the  townland  of  Corry  and  not  elsewhere;  and  that 
after  the  allotment  to  him  of  the  said  half  acre  of  bog 
firstly  in  the  said  third  defence  mentioned,  and  before 
the  said  defendant  became  entitled  to  the  rent  and  re- 
version of  and  in  the  said  demised  premises,  the  said 
William  Anketell,  being  also  seised  of  the  said  lands  and 
bogs  of  Cnllamore,  as  in  the  said  defence  stated,  con- 
veyed the  same  for  valuable  consideration  to  one  John 
6.  Richardson,  without  any  exception  of  the  bogs 
therein  or  of  any  part  thereof;  and  the  said  John  G. 
Richardson  thereupon  entered  into  the  possession  of 
the  said  lands  of  Cnllamore  and  evicted,  expelled,  and 
removed  the  add  plaintiff  from  the  possession  and  en- 
joyment of  the  said  half  acre  of  bog;  and  the  plain- 
I  tiff  further  said  that,  save  as  aforesaid,  no  bog  what- 
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soever  was  ever  allotted  or  appointed  to  him,  or  poa- 
aessed  or  enjojed  by  him  pnrsaaQt  to  the  provisions 
of  the  deed  of  demise  in  the  said  sammons  and  plaint 
mentioned.  To  this  replication  the  defendant  demur- 
red, alleging,  as  groands  of  demurrer,  that  the  said 
replication  was  a  departare  from  the  canse  of  aciion 
in  the  sammons  and  plaint  stated;  and  that  the  same 
did  not  contain  any  saJQident  gronnd  of  reply  to  the 
matter  of  defence  in  the  third  defence  pleaded;  and 
that  the  said  replication,  by  the  facts  therein  stated, 
displaced  the  liability  of  the  defendant  in  the  snmmons 
and  plaint  stated  as  alleged. 

Jackson  (with  him  Harrison,  Q.  C.)»  for  the  de- 
fendant to  support  the  demurrer. — Two  oonstrnctions 
may  be  put  on  the  words  "  together  with  half  an  acre 
of  bog,"  in  the  lease.  Either  they  are  a  demise  of 
half  an  acre  of  bog,  or  they  are  a  grant  of  turbary  re- 
stricted in  its  use  to  half  an  acre.  In  either  case  the 
demise  on  the  one  hand,  or  the  grant  of  turbary  on 
the  other,  is  void  for  uncertainty.  It  is  not  stated 
where  the  bog  is — 0*Hare  r.  Fahy  (10  Ir.  0.  L.  Rep. 
318).  If  it  is  a  demise,  no  liability  can  attach  on  the 
defendant  in  respect  of  a  demise  of  land  which  he 
never  posdessed — Ist  Furl.  L.  &  Ten.  312.  The  plea 
is  in  substance  good,  and  the  replication  b  no  answer 
to  it.  Then  the  replication  is  a  departure.  It  states 
facts  inconsistent  with  the  facts  stated  in  the  summons 
and  plaint— ^arete<  v.  WeOs  (31  L.  J.,  Q.  B.,  N.  S., 
57) ;  Brine  v.  The  Cheat  Western  RaUway  Company 
(31  L.  J.,  Q.  B.,  N.  S.,  101).  We  must  take  aU  the 
pleadings  together;  and  if,  on  the  record  as  it  stands, 
it  appears  that  the  plaintiff  has  not  a  good  cause  of 
action  he  must  be  put  out  of  Court.  The  reversion, 
which  in  the  pleadings  is  alleged  to  have  passed  here, 
was  the  reversion  in  the  farm  and  not  the  reversion 
in  the  half  acre  of  bog.  The  word  *'  bog  "  signifies 
a  particular  description  of  land,  and  a  grant  of  it 
will  pass  the  soil  and  fraehold — Boyk  v.  Olpheris  (4 
Ir.  £q.  Rep.  241). 

Shegog  and  Law,  Q.(7.,  for  the  plaintiff. — The 
summons  and  plaint  is  good,  and  discloses  a  sufficient 
cause  of  action — Common  Law  Procedure  Act,  1853, 
8.  81.  The  meaning  of  the  words  '*  together  with 
half  an  acre  of  oog,''  &c.,  is  that  the  landlord  was  to 
supply  the  tenant  with  as  much  turf  as  half  an  acre 
would  rear  as  long  as  the  lease  lasted.  A  covenant 
to  supply  premises  with  water  is  one  that  will  run 
with  the  revei-sion — Jourdain  v.  Wilson  (4  B.  &  Aid. 
266);  St.  23  &  24  Vic  c  154,  s.  13.  The  word 
*'  farm,"  which  occurs  in  the  lease  necessarily,  implies 
a  capital  messuage  and  dwelling-house,  for  the  {use  of 
which  the  supply  of  turf  was  necessary — Sheppard, 
Touch,  p.  93.  **  Half  an  acre  of  bog  during  the  con- 
tinuance of  this  demise,"  conferred  on  the  tenant  the 
privilege  of  cutting  turf  on  such  part  of  the  lessor's 
bogs  as  the  lessor  might  from  time  to  time  appoint, 
not  being  less  than  half  an  acre.  O^Hare  v.  Fahy 
cannot  rule  this  case,  because  there  was  nothing  there 
to  limit  the  right  at  all;  the  words  there  were  merely 
**  a  right  of  common  " — Meicalf  v.  Rorke  (8  Ir.  L. 
Rep.  137).  The  privilege  becomes  immediately  ap- 
purtenant to  the  house  when  once  it'  is  granted.  The 
word  *'  bog "  is  not  a  technical  i^ord  with  a  certain 
ascertained  signification.  The  question  is,  what  sig- 
nification will  the  Coart  put  on  the  word  here.    Boyle 


V.  Olpherts  does  not  apply  here.  There  aU  bogs  had 
been  excepted,  and  the  action  was  to  recover  the  aoil 
under  them  when  they  had  been  cut  out — &ammm 
V.  Dixon  (7  East.  200);  Tomlinson  r.  Day  (2  Br. & 
Bingh.  680). 

Harrison,  Q.(7.,  in  reply,  referred  to  Boyk  v.  Oi- 
pherts  {ub.  «ttp.),  and  Piatt  on  Covenants,  p.  706. 

Curado.vtdL 

June  1. — O^Brioi,  J.  having  stated  the  pleadings 
proceeded  to  say:  One  of  the  grounds  of  objection  to 
the  replication  is  that  it  is  a  departure.     It  will  be 
observed  that  by  the  replication  the   plaintiff  admits 
that  Anketell  was  at  the  time  of  the  lease  seised  of 
the  lands  and  bogs  of  Cullamore,  and  that  under  the 
provisions  of  the  lease  he  allotted  to  the  pUintiff  half 
an  acre  of  bog,  part  of  said  lands  and  bogs  of  Gnlla- 
more.     The  replication  also  states  that  Anketell  con- 
veyed the  lands  and  bogs  of  Cattamore  for  valnable 
consideration  to  Richardson  before  the  defendant  be* 
came  entitled  to  the  rent  and  reversion  of  and  in  the 
demised  premises.     This  replication  I  thhik  is  dearly 
bad  on  the  ground  of  its  being  a  departure  from  the 
summons  and  plaint:  the  plaint  stating  that  it  was  the 
defendant  who  hindered  the  plaintiff  from  having  the 
bog;  while  the  replication  states  that  it  was  Richard- 
son who  did  so,  and  the  cases  which  were  cited  in  the 
course  of  the  argument  shew  that  a  departure  is,  even 
since  the  passing  of  the  Common  Law  RrooedoreAct, 
a  ground  of  demurrer.     The  replication  then  being 
bid,  the  plainUff  contended  that  the  defence  was  bad 
also,  and  pointed  out  various  defects  in  it.    The  de- 
fence appears  to  be  a  very  singnlar  one,  bot  it  is  on- 
necessary  to  consider  how  far  it  can  be  supported,  as 
I  am  clearly  of  opinion  that  the  summons  and  plaint 
is  also  bad,  and  that  it  does  not  disclose  any  canse  of 
action.    The  summons  and  plaiait  states  the  demise  to 
have  been  of  ''all  that  and  those  that  farm  of  land  ia 
the  townland  of  Gorry,  containing  12a.  3r.  11[k  Irish 
plantation  measure,  be  the  same  more  or  less,  situate 
in  the  barony  of  Trough,  and  county  of  Monaghan, 
together  with  half  an  acre  of  bog,  during  the  continu- 
ance of  the  dembe,"  and  the  way  the  plaintiff  snstaina 
his  case  is  thb:  he  contends  that  thb  b  not  a  demise 
of  half  an  acre  of  bog-land  in  addition  to  the  ftnn, 
but  is  a  grant  of  turbary,  which  right  was  to  continQe 
during  the  dembe  for  the  benefit  of  the  occapier  of 
the  farm,  and  that  if  the  first  half  acre  was  cnt  away 
or  exhausted,  he  had  a  right  to  get  another  half  acre 
and  so  on;  and  he  then  says  that,  this  being  the  na- 
ture of  the  contract,  he  relies  upon  Jourdain  v.  Ir  «*• 
son  (4  B.  &  Add.  266)  as  shewing  that  he  mm 
maintain  an  action  of  covenant  against  the  assignee  (» 
the  reversion.    It  appears  to  me  that  that  case  wonW 
not  assist  him,  and  I  have  no  doubt,  that  this  '^^^^ 
to  be  considered  as  a  demise  of  the  soil  of  the  bog. 
We  cannot  speculate  on  what  may  have  heeb  the  m- 
teation  of  the  parties  except  as  it  appears  onthele^ 
itself,  and  there  b  nothing  to  anthoriae  usto  pnt  «» 
these  woi-ds  "half  an  acre  of  bog"  any  o'^®'  ^JT^ 
pUiin  ordinary  construction.     We  were  w^?^ /: 
Boyle  V.  Olpherts  (4  Ir.  Eq.  Rep.  241)  shewing  m 
a  giant  of  bog  would  be  a  grant,  not  merely  of  a  ngn 
of  turbary,  but  would  be  a  grant  of  the  soil    in  ^ 
present  case  J  am  at  a  loss  to  find  any  thing  to  cowro 
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the  ordinary  meaning;  the  words  'Muring  the  con- 
tiDoance  of  said  demise,"  are  not  sufficient  to  do  so. 
They  may  have  been  introdaced  for  the  purpose  of 
diewing  that  the  demise  of  the  bog  was  to  be  as  ex- 
tensiye  as  that  of  the  farm.  Then  the  objection  comes 
that  the  demise  is  void  for  uncertainty  as  not  shew- 
uig  where  the  bog  lies.  It  cannot  be  said  that  the  nn- 
certainty  is  of  that  character  which  may  be  made 
good  by  the  election  of  the  lessee:  that  may  be  where 
there  is  a  demise  referring  to  various  lands,  and 
then  a  demise  of  one  of  them  without  saying  which. 
There  a  subject  matter  is  denoted,  and  the  grant  can 
be  made  good  at  any  time,  but  there  is  no  case  in 
which  a  grant  in  such  vague  terms  as  the  present  can 
be  made  good  by  election.  It  is  said  it  may  be  con- 
strued this  way,  that  tha  lessor  intended  to  give  half 
an  aoe  of  bog  somewhere,  and  that  it  could  be  got 
from  his  lands  wherever  they  were,  but  such  a  con- 
struction is  impossible. — Shepp.  Touchst  260,  251; 
Bac  Ab.  Giant,  H.  There  is  this  further  in  the  case 
that  the  summons  and  plaint  does  not  shew  the  defen- 
dant to  be  the  assignee  of  the  reversion  of  that  por- 
tion of  the  premises  in  respect  of  which  the  action  for 
the  breach  of  the  covenant  for  quiet  enjoyment  is 
brought  It  IS  plain  that  the  bog  is  distinct  from  the 
ftrm,  and  the  summons  and  plaint  states  only  that 
AnketelPfi  reversion  in  the  farm  vested  in  the  defend- 
ant, withont  shewing  that  the  reversion  in  the  bog 
did  so  likewise.  By  referring  to  the  subsequent  plead- 
ing it  appears  that  Ri^ardson  was  the  person  against 
whom,  as  assignee  of  that  part  of  the  lands  the  action 
should  have  been  brought.  Twining  v.  Pickford  (2 
B.  &  Add.)  lays  down  the  law  on  that  subject.  On 
these  grounds  I  have  no  hesitation  in  saying  that  the 
summons  and  plaint  is  bad  in  the  view  that  these 
words  openUed  as  a  demise.  Suppose  now  that  the 
words  amount  not  to  a  demise  but  to  a  grant  of  tur- 
bary, the  objection  for  uncertainty  would  equally  ap- 
ply in  that  view  of  the  matter,  and  the  case  of  0*ffare 
V.  Fahjf  f  10  Ir.  0.  U  Rep.  318)  would  apply.  It 
was  proved  or  assumed  there  that  the  pleading 
amounted  to  a  statement  that  the  party  was  in  pos- 
session of  a  right  of  turbary  from  particular  lands,  and 
that  this  was  to  be  referred  to  what  he  then  had  in 
his  posseasion,  and  that,  but  for  that  reference,  the 
grant  of  tarbary  would  have  been  void.  Thus,  I  think 
on  any  construction  the  summons  and  plaint  is  bad, 
and  the  demnrrer  must  be  allowed. 

Hates,  J. — I  concur  in  the  judgment  pronounced 
by  my  brother  O'Brien  that  the  demurrer  must  be  al- 
lowed, bat  I  di£fer  from  him  as  to  the  grounds  on 
which  1  have  arrived  at  that  conclusion,  and  I  con- 
fess that  inasmnch  as  my  views  are  not  shared  by  the 
other  members  of  the  Court,  I  entertain  them  with 
great  difiMence.  Questions  have  arisen  both  upon  the 
ooDstmction  of  the  lease,  and  on  the  pleadings.  With 
respect  to  the  lease,  this  lease  first  demises  a  farm  of 
land  eoDtainiag  i2a.  Sr.  11  p.  Irish  plantation  measure, 
be  the  same  more  or  leas,  so  that  so  far  as  the  farm 
of  land  is  eoacemed,  no  question  arises.  Then  comes 
the  daose  *<  together  with  half  an  acre  of  bog  dnrmg 
the  eontinnance  of  this  demise."  Now  the  first  de- 
mise IS  of  a  farm.  If  we  adopt  the  explanation  of 
the  word  **fiurm»»  given  m  Shepperd's  Touchstone,  it 
hardly  Ilea  in  the  mouth  of  the  defendant  to  say  that 


the  plaintiff  did  not  demise  a  house  to  which  common 
of  turbary  might  attach,  I  think  it  may  be  presumed 
that  at  the  time  of  the  demise  there  was  a  house  on 
the  land,  and  that  with  that  half  an  acre  of  bog  might 
be  granted,  and  I  also  think  it  is  plain  that  what  the 
parties  were  arranging  for  was  a  supply  of  turf  for 
that  house.  If  the  words  were  "  a  sufficient  quantity 
of  bog  for  the  use  of  the  said  farm,''  there  would  be 
little  difficulty  in  understanding  what  was  meant,  be- 
cause though  the  word  «'bog"  in  Ireland  means  land, 
as  was  held  in  Boyle  v.  Olpherta^  in  the  case  which  I 
have  put  the  meaning  would  manifestly  be  to  give  a 
grant  of  turbary.  As  I  have  said  the  parties  were 
arranging  for  a  supply  of  turf.  Is  it  reasonable  to 
suppose  that  that  would  be  done  by  granting  the  soil 
of  half  an  acre,  and  is  it  not  more  reasonable  that  the 
tenant  should  have  contracted  that  he  might  always 
have  the  use  of  a  piece  of  bog-land,  and  that  when 
the  piece  should  be  cut  out,  he  might  call  on  the 
landlord  to  assign  him  some  other  piece  of  bog-land 
for  domestic  purposes,  that  very  thing  being  part  of 
the  consideration  for  the  rent?  On  the  other  hand  it 
has  been  insbted  that  the  construction  ought  to  be 
that  the  parties  intended  to  convey  the  soil,  and  free- 
hold, and  that  as  they  have  left  it  uncertain  where  it 
is  to  be  the  whole  thing  is  void  for  unceitainty,  and 
0*Hare  v.  Fahy  b  cited.  I  am  not  prepared  to  say 
but  that  that  case  may  apply  where  the  Court  is  so 
embarrassed,  that  the  only  resource  it  has  is  to  hold 
a  particular  clause  in  a  deed  void;  but  that 
ought  to  be  only  done  in  the  last  resort,  and  where 
the  language  of  the  grant  leaves  the  matter  wholly 
vague  and  uncertain.  In  all  other  cases  the  rule  ap- 
plies, which  is  laid  down  in  Broom's  Legal  Maxims, 
p.  645,  **  Although  a  patent  ambiguity  cannot  be  ex- 
plained by  extrinsic  evidence,  it  may,  in  some  cases, 
be  helped  by  construction,  or  a  careful  comparison  of 
other  portions  ef  the  instrument,  with  that  particular 
part  in  which  the  ambiguity  arises;  and  in  others  it 
may  be  helped  by  a  right  of  election  vested  in  the 
grantee  or  devisee,  the  povver  being  given  to  him  of 
rendering  certuu  that  which  was  before  altogether 
uncertain  and  undetermined.  For  instance,  where  a 
general  grant  is  made  of  ten  acres  of  ground  adjoin- 
ing or  surrounding  a  particular  house,  part  of  a  larger 
quantity  of  ground,  the  choice  of  such  ten  acres  is  in 
the  grantee,  and  a  devise  to  the  like  efiect  is  to  be 
considered  as  a  grant,  and  if  I  grant  ten  acres  of 
wood  where  I  have  one  hundred,  the  grantee  may 
elect  which  ten  he  will  take,  for  in  such  a  case  the 
law  presumes  the  grantor  to  have  been  indifferent  on 
the  subject."  This  passage,  I  may  observe,  is  cited 
in  Hargrove  v.  Lord  CongUton  (12  Ir.  C.L.R.,  362). 
I  am  of  opinion,  then,  that  we  ought  not  to  treat  the 
words  in  question  as  void  for  uncertainty,  but  as  the 
grant  of  the  privilege  of  cutting  turf  on  land  other 
than  the  land  demised,  and  that  the  pkce  was  de- 
signedly omitted.  I  come  now  to  consider  the  ques- 
tion of  the  pleadmgs.  The  plaint  sets  out  the  mate- 
rial part  of  the  lease,  and  then  states  the  breach  of 
covenant.  (His  Lordship  read  the  defence).  This 
plea  shows  no  matter  of  defence,  but  the  pkhitiff 
treating  it  as  a  defence  files  a  replication.  (His 
Lordship  read  the  replication.)  This  replication  has 
been  demurred  lo  as  bemg  a  departure,  and  so  it  is. 
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The  pUunt  was  groanded  on  the  disturbance  by  the 
defendant  as  assignee  of  Anketell,  while  in  the  repli- 
cation be  enters  on  a  matter  with  which  the  defend- 
ant had  little  to  do.  The  replication  being  bad,  and 
the  defence  also  bad,  the  question  is,  can  the  plaint 
stand.  Mr.  Law  insists  that  the  half  acre  was  within 
the  covenant  for  quiet  enjoyment,  and  that  the  ob- 
ject of  the  covenant  was  to  secure  the  quiet  enjoy- 
ment of  everything  in  the  lease.  I  think  that 
is  not  so,  and  if  authority  is  wanting  it  will  De 
found  in  the  case  of  Warn  and  Wife  v.  Beck 
ford  (9  Price,  43).  My  judgment,  therefore  is, 
that  the  summons  and  paint  discloses  no  cause  of 
action,  and  therefore  that  there  must  be  judgment 
for  the  defendant 

FiTzaERALD,  J. — I  also  concur  to  this  extent  that 
the  summons  and  plaint  is  bad,  and  that  the  defend- 
ant is  entitled  to  judgment  on  that  ground.  I  am  of 
opinion  with  my  brother  O'Brien  that  the  demise  of 
bog  is  void  for  uncertainty  as  a  demise  of  land;  also 
that  it  is  equally  void  for  uncertainty  if  it  is  to  be 
treated  as  a  grant  of  turbary;  also,  that  taking  it 
either  way  on  the  pleadings,  whether  the  plaintiff  has 
or  has  not  a  remedy  against  Anketell,  his  lessor,  he 
has  none  against  the  defendant. 


Court  of  Common  ^Iras. 

r  Reported  by  J.  Field  Jobneton,  Eiq.,  Berrlc(er^t.L«wJ 

DsLMOR  v.  M*Gabe. — Jan,  27. 

Covenant — Demurrer — Estoppel. 

Indenture  of  letAfarch^  1862,  reciting  that  under  in- 
denture oj  conveyance  of  nth  July^  1841,  between 
the  defendant  and  CD,  the  defendant  was  seised  and 
possessed  of  the  premises  thereinafter  mentioned;  and 
reciting  that  the  defendant  had  agreed  with  thepUnn- 
Ufffor  the  sale  of  allthe defendants  estateandinterest 
under  the  conveyance  of  the  \7th  July^  1841,  to  the 
plaintiffs  witnessed  that  the  defendant  did  grant,  har^ 
gain,  seU^  and  assign  unto  the  plaintiff,  his  heirs,  eoce- 
cutors^  administrators,  and  assigns,  a  certain  dwel- 
ling-house and  premises,  to  hold  the  same  unto  the 
plaintiff,  his  heirs,  executors,  administrators,  and 
assigns  for  ever.  Covenant — That  the  defendant 
then  had  in  himself  good  right,  full  power,  and 
lawful  authority  to  make  that  conveyance  of  his 
estate  and  interest  under  the  conveyance  of  the  nth 
July,  1841,  to  the  plaintiff,  his  heirs  executors,  ad- 
ministrators, and  assigns.  Held — TThat  this  was 
not  a  covenant  that  the  party  had  power  to  convey 
a  freehold  estate,  but  a  covenant  that  he  had  pouter 
to  convey  such  estate,  as  he  took  under  the  indenture 
of  the  nth  July,  1841. 

CovEKART. — ^The  first  paragraph  of  the  summons  and 
plaint  complained  *'  that  the  defendant,  by  deed  made 
the  1st  of  March,  1862,  between  the  defendant  and 
plaintiff,  reciting  that  the  defendant  was  seised  of  a 
tenement  with  the  appurtenances  in  Liffey-street,  in 
the  city  of  Dublin,  under  a  certain  indenture  of  jcon- 
veyance  of  the  17th  July,  1841,  for  the  considerations 
therein  mentioned,  granted  to  the  phuntiff,  his  heirs, 
and  ass'gns  the  said  tenement  with  the  appurtenances, 


together  with  all  the  estate  and  inheritance  of  the  de- 
fendant therein,  to  hold  to  the  plaintiff,  bin  heirs,  and 
assigns  for  ever.    And  the  said  defendant  did  by  said 
deed  covenant  with  the  plaintiff  that  be,'  di^fendant, 
then  had  good  right,  full  power,  and  lawfal  aothoritj 
to  make  that  conveyance  of  his,  the  defendant's  estate 
and  interest,  under  the  said  conveyance  of  the  ITth 
July,  1841,  to  the  plaintiff;  hb  heirs,  and  assigns. 
And  the  plaintiff,  in  fact,  says  that  the  defendant  had 
not  then  any  right,  power,  or  authority  to  make  aoj 
conveyance  to  the  plaintiff  and  his  heirs  of  any  estate 
or  interest  in  the  said  premises.    And  for  a  further 
breach  the  plaintiff  says  that  the  defendant  bad  not 
then  any  right,  power,  or  authority  to  make  any  con- 
veyance for  ever  of  any  estate  or  interest  in  the  said 
premises.     And  for  a  further  breach  the  pUintiff  says 
that  the  defendant  had  not  then  any  right,  power,  or 
authori^  to  make  any  conveyance  of  any  estate  of  io- 
heritance    in  the   said   premises."     The  defeodant 
pleaded,  *'that  by  indenture,  dated  the  17th  day  of 
July,  1841,  and  made  and  executed  between  and  by 
one  Catherine  Darcy  of  the  one  part,  and  the  defendant 
of  the  other  pai-t,  after  reciting  that  the  said  Cathe- 
rine Darcy  was  then  seised  and  in  possession  of  a 
small  dwelling-house  and  premises  in  Lower  Liffey- 
street,  in  the  city  of  Dublin  (being  the  honse  and 
premises  in  the  said  first  paragraph  mentioned),  for 
the  period  of  17  years  from  the  date  thereof  then  last 
past;  and  that  the  said  Catherine  Darcy  had  agreed 
to  sell  and  assign  all  her  right',  title,  and  interest  in 
the  said  dwelling-house  and   premises  for  the  som  of 
£3  10s.  unto  the  defendant,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  the  said  Catheri'je  Darcy 
did  in  consideration  of  the  said  sum  of  £3  10s.  their 
paid  to  her  by  the  said  defendant,  grant,  baipuD,scIl. 
and  assign  to  the  defendant,  his  heira,  execoton,  ad- 
ministrators, and  assigns  the  said  dwelling-hoiae  and 
promises,  to  have  and  to  hold  the  same  unto  the  de- 
fendant, his  heirs,  executors,  administrators,  and  as- 
signs, together  with  all  and  singular  the  rights,  mein- 
bers,  and  appurtenances  thereunto  belonging,  or  in 
anywbe  appertaining,  for  ever.     And  the  said  Cathe- 
rine Darcy  did,  by  the  same  deed,  covenant  with  the 
defendant  that  he,  the  said  defendant,  his  heirs,  exe- 
cutors, admhiistrators,  and  assigns  should  and  wonld, 
from  time  to  time,  and  at  all  times  for  ever  thereafter, 
peaceably  and  quietly  have,  hold  occupy,  possess,  and 
enjoy  the  said  dwelling-house  and  premises,  and  have, 
receive,  and  take  the  rents,  issues,  and  profits  thereof 
without  the  let,  suit,  hindrance,  or  denial  of  her,  the 
said  Catherine  Darcy,  her  heirs,  executors,  admiDi- 
strators  or  assigns,  or  of  any  other  person  or  persons 
claiming  or  deriving  by,  from,  or  under  them,  or  ^ 
of  them.     And  the  defendant  avers  tliat  be  beeane 
entitled  to  and  entered  into  possession  of  said  hoaM 
and  premises  under  the  said  last-mentioned  indenton 
and  not  otherwise,  and  continued  in  such  possessioa 
until  the  execution  of  the  indenture  next  hereinafter 
mentioned;  and  that  by  deed,  dated  the  1st  of  March, 
1862.  made  between  the  defendant  and  the  piailltlt^ 
being  the  deed  in  the  said  fir^t  paragraph  mentioned 
after  reciting  that  by  indenture  of  conveyance  dated 
the  17th  of  July,  1841,  being  the  indenture  herein- 
before stated,  the  defendant  was  seised  and  possessed 
of  the  preuiises  thereinafter  mentioned  being  the  pre- 
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mises  in  the  said  first  paragraph  mentioned,  and 
that  the  defendant  had  contracted  and  agreed  with 
the  plaintiff  for  the  sale  of  all  his,  the  said  defendant's 
estate  and  interest  under  the  said  conveyance  of  the 
17th  Jaly,  1841,  to  the  plaintiff,  the  said  defendant 
did  grant,  bargain,  sell,  and  assign  nnto  the  plaintiff, 
bis  heirs,  executors,  admiuistratoi-s,  and  assigns  the 
said  dwelling-honse  and  premises,  to  ho^d  the  same 
nnto  the  plaintiff,  his  heirs,  ejcecators,  administrators, 
and  assigns  for  ever.  And  the  defendant  did  by  the 
said  indenture  covenant  with  the  plaintiff  that  he,  the 
defendant,  then  had  in  himself  good  right,  fall  power, 
aod  kwfDl  anthority  to  make  that  conveyance  of  his 
estate  and  interest  nnder  the  said  conveyance  of  the 
17th  Jaly,  1841,  to  the  said  plaintiff,  his  heirs,  exe- 
cutors, administrators,  and  assigns.  And  the  defen- 
dant avers  that  the  plaintiff  immediately  npon  the 
execotion  of  the  said  last-mentioned  indenture  of  the 
1st  day  of  March,  1862,  entered  into  possession  of 
aod  became  and  was  entitled  to  the  possession  of  the 
said  boose  and  premises  under  and  by  virtue  of  the 
said  last  mentioned  indenture.  And  the  defendant 
avers  that  he  had,  at  the  time  of  the  entering  into  by 
him  of  the  said  covenant  in  the  said  last-mentioned 
mdentore  contained,  good  right,  full  power,  and  law- 
ful authori^  to  make  the  said  conveyance  of  his  estate 
and  interest  under  the  said  conveyance  of  the  17th  of 
Jaly,  1841,  to  the  plaintiff,  his  heirs,  execators,  ad- 
ministrators, and  a88igns  as  in  the  said  covenant  con- 
tuned.''  llie  plaintiff  demurred  to  this  plea,  because 
it  did  not  thereby  appear  that  the  defendant,  at  the 
time  of  the  execution  of  the  conveyance  of  the  1st  of 
March,  1862,  had  any  estate  of  freehold,  or  any  estate 
whatever  in  the  premises;  and  because  the  averments 
contaioed  in  it,  if  true,  afforded  no  answer  to  the 
cause  of  action. 

W.  Sidney  (with  him  Samuel  Ferguson^  Q.CJ,  in 
support  of  the  demurrer. — The  question  is,  if  the  de- 
feodant  professed  to  pass  the  feo-simple  in  this  pro- 
perty, or  only  such  estate  as  he  had  under  the  deed 
of  1841 ;  and  if  only  the  latter,  whether,  he  is  not 
estopped  firom  denying  that  he  was  seised  of  an  estate 
ID  fee-simple.  If  there  be  an  estoppel  there  is  a 
breach  of  covenant.  This  defence  was  probably  framed 
under  the  authority  of  Cooke  v.  Founds  ( 1  Levins,  40.) 
The  recital  will  not  help  the  defendant  if  it  professes 
to  show  be  had  an  estate  in  fee-simple.  The  defen"- 
dant  is  estopped — Laznson  v.  Treniere  (1  A.  &  £. 
792);  BounnanY.  Taylor  (2  A.  &  EL  278);  "and 
possessed  ^  will  not  make  equivocal  the  meaning  of 
"  seised,' '  because  a  term  of  years  and  a  freehold  may 
subsist  in  the  same  person  without  merger  if  held  in 
different  nghts^  Jones  v.  Davies  (5  H.  &  N.  766). 
"  Seised  and  possessed  "  may  mean  that  the  defen- 
dant was  seised  and  was  also  in  possession— -/Slto<<  v. 
StoU  (16  East.  343).  The  recital  that  Catherine 
T>arcy  was  seised  and  in  possession  for  the  period  of 
17  years,  means  that  she  had  been  in  possession  for 
17  yeaiB  previously.  [^Afoncdum^  Ct/^-^Can  the 
words  iQ  the  conveyance  of  1841  be  taken  into  con* 
lideration  in  construing  this  one?]  I  think  not.  The 
Court  will  take  into  consideratiou  the  whole. instru- 
ment. The  words  "seised  and  possessed"  are  not 
ambiguous;  but  if  they  are,  then  they  are  to  be  taken 
mostfltroagly  against  the  eovenantor.    ICbristianf  J. 


— Is  there  any  authority  for  this, — that  theall^ation 
of  being  seised  is  an  estoppel  from  showing  a  less 
estate,  such  as  a  life  estate?]  I  have  not  found  any. 
— BradshawU  case  (5  Coke,  pt  9,  60  b.) 

J.  E.  Walsh,  Q.a,  and  C.  H.  Tandy,  contra.— 
Browning  v.  Wright  (2  B.  &  Pull,  13,)  is  a  modifi- 
cation of  the  doctrine  that  covenants  shall  be  con- 
strued against  the  grantor,  ffowdl  v.  Richards  (11 
East.,  633,)  takes  a  distinction  between  covenants 
for  title  and  covenants  for  quiet  enjoyment — Foord 
V.  Wilson  (8  Taunton,  643).  These  cases  are  all  col- 
lected in  the  last  edition  of  Sugden  on  Vendors  and 
Purchasers,  pp.  605«  606.  [^Christian,  J, — .If  a 
grantor  covenants  generally,  there  is  no  presumption 
of  law  which  cuts  down  the  intention,  but  if  he  means 
to  covenant  only  to  a  certain  extent,  he  must  say  so. 
BaU,  J, — Must  not  "  seised  "  import  an  estate  of 
freehold  of  some  8oA7J  It  does  not.  The  words 
show  that  the  defendant  did  not  know  what  estate  he 
had,  and  what  follows  shows  that  what  he  intended 
was  to  convey  whatever  estate  was  acquired  under 
the  deed  of  1841.  The  conveyance  is  to  the  plaintiff, 
his  heirs,  executors,  administrators,  and  assigns.  In 
Cooke  V.  Founds,  there  wa^  an  express  covenant  that 
the  defendant  had  seisin.  We  gave  nothing  but  what 
we  had,  and  we  covenant  we  have  done  nothing  to 
lessen  that  We  might  have  a  tortious  sebin. 
[JfonoAan,  C.  J. — ^Then  yon  might  plead  that  yon 
were  seised  in  fee.]  No ;  because  it  would  be  only  a 
tortious  fee.  A  man  could  not  be  both  seised  and 
possessed.  [^Christian,  J. — If  the  word  "  possessed  " 
were  out  of  it  would  you  admit  that  there  must  be 
an  estate  of  freehold  imported?]  No;  because  the 
seisin  might  be  tortious.  The  recital  that  the  defen- 
dant was  seised  and  possessed,  does  not  create  an  es- 
toppel. There  is  no  rule  that  a  recital  is  to  be  con- 
f  stmed  strictly  to  create  an  estoppel,  but  the  contrary. 
The  cases  cited  were  cases  of  particular  recitals. 
Lainson  v.  Treniere  and  Bowman  v.  Taylor  only  go 
to  show  that  a  recital  may  be  an  estoppel.  These 
cases  are  both  treated  of  in  the  notes  to  the  Duchess 
of  Kingston's  case  (2  Smith's  L.  C,  705);  Viner's 
Abridgement  Estoppel,  P.  6,  9t  15,  and  16;  Estop- 
pel, M.  7;  Dyer's  Reports,  196,  note.  It  is  a  rule 
that  an  estoppel  should  be  certain  to  every  intent-^ 
Right  dem.  J^erys  v.  Bucknell  (2  B.  &  Ad.,  281); 
Kepp  V.  Wiggett  (IOC.  B.,  53).  This  recital  Is  de- 
ficient in  the  first  element  that  of  certainty.  This 
recital  of  the  contract  for  sale  runs  thus,  that  the  de- 
fendant had  contracted  and  agreed  with  the  plaintiff 
for  the  sale  of  all  the  defendant's  estate  and  interest 
under  the  conveyance  of  the  17th  of  July,  1841, 
which  shows  the  Intention  of  the  conveyance.  The 
covenant  which  follows  is  a  guarded  one ;  that  the  defen- 
dant had  in  himself  good  rights  full  power,  and  lawful 
authority,  to  make  that  conveyance  of  his  estate  and 
interest  under  the  said  conveyance  of  the  17th  July, 
1841.  Jones  v.  Davies  only  shows  that  a  man 
might,  under  certain  circumstances,  have  both  a  free- 
hold and  a  term  of  years  in  him. 

S.  Ferguson,  CIC.,  in  reply. — ^The  recital  is  an 
estoppel ;  it  is  sufficiently  particular,  and  the  covenant 
that  the  defendant  had  good  right  to  convey  removes 
any  difficulty.  The  cases  cited  were  on  the  old  rule 
of  law,  which  does  not  now  apply. — Doughty  y.  NeaU 
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(I  Saaader*8  Rep.,  214);  Kfjwne  y.  Prfiker  (Groke 
Jamea,  375).  The  Datare  of  the  possesaioa  is  shown 
by  the  statemeat  of  occapation.  The  statement  is 
that  of  a  person  seised  tliat  he  is  in  occnpation. 
**  Seisin  "  cannot  be  applied  to  a  smaller  estate  than 
one  of  freehold.  It  is  a  word  of  art,  and  has  a  speci* 
fie  meaning. — Coke  Littleton,  200,  b;  Bnrton  on 
Real  Property  (60).  The  word  "  seised  "  has  been  the 
key  to  the  constmction  of  the  Statute  of  Uses  for  three 
hundred  years.  [(/Arisfiaii,  J. — What  do  yon  say  to 
a  tortious  seisin,  and  to  this  that  the  whole  may  mean, 
I  am  in  rightly  or  wrongly,  and  whatever  it  be,  I  will 
convey  that  7 J  An  intention  of  this  kind  must  be 
clear  on  the  face  of  the  instrument.  A  vendor  is  not 
to  be  taken  as  holding  himself  out  to  the  man  who 
gets  his  money  as  a  disseisor  or  a  trespasser.  The 
covenant  is  a  covenant  that  the  defendant  has  good 
right  to  convey  to  the  plaintiff  and  his  heirs  that  es- 
tate  of  freehold  of  which  he  has  already  recited  him- 
self to  have  the  sebin.  The  conveyance  from  Cathe- 
rine D*Arcy  is  a  conveyance  to  hold  to  M'Gabe,  his 
hews  and  assigns,  for  ever.  {ChrUtianj  J, — To  look 
at  that  deed  is  inconsistent  with  the  former  branch  of 
your  argument  £stoppel  means  to  exclude  the 
truth,  but  to  look  at  that  conveyance  would  show  that 
Catherine  DUrcy  had  no  estate.]  The  Court  is 
asked  to  turn  the  word  «*and"  into  *«or;"  but 
there  are  intelligible  words  sufficient  to  give  the  mean- 
ing of  the  parties.— Piatt  on  Covenants,  142;  Do€ 
dem  Spencer  v.  Godwin  (4  Man.  &  Selw.,  265).  The 
onus  of  showing  the  intention  contended  for  lies  on 
the  defendant.  His  covenant  would  then  amount  to 
this — I  covenant  to  do  what  I  covenant  to  do.  It 
would  be  an  illusion.  lOhrutiajij  Jl— It  would  be  a 
breach  of  that  covenant  if  he  had  conveyed  to  ano- 
ther.] It  would  be  nugatory.  [C%ruttan,  J* — It 
would  mean,  I  had  something  or  nothing,  and  that 
somethmg  or  nothing  which  I  had,  I  still  have.] 

Cur,  odk  vttft. 

Mdjf  I.-— MoNAHAir,  G.  J. — ^The  summons  and 
pUnnt  is  very  short  It  complains  that  the  defendant 
«« did  by  said  deed  covenant  with  the  plaintiff  that  he, 
defendant,  then  had  good  right,  full  power,  and  lawful 
authority,  to  make  that  conveyance  of  his,  the  defen- 
dant's estate  and  interest  nnder  the  said  conveyance  of 
the  17th  of  July,  1841,  to  the  pUintiff,  his  heirs  and 
assigns,  and  the  plaintiff  in  fact  says  that  the  defen- 
dant had  not  then  any  right,  power,  or  authority, 
to  make  any  conveyance  to  the  plaintiff  and  his  heirs, 
of  any  estate  or  interest  in  the  said  premises,  or  any 
oouveyanoe  for  ever  of  any  estate  or  interest,  or  any 
conveyJGince  of  any  estate  of  inheritance."  The 
breaches  assigned  are  substantially,  that  the  defendant 
had  no  power  to  convey  an  estate  of  inheritance,  or 
any  freehold  estate  of  any  kind,  in  the  premises.  The 
defeoce,  in  other  words,  says  that  the  defendant  did 
not  covenant  to  give  a  freehold,  but  only  such  estate 
as  he  had  the  power  to  grant,  and  did  grant. 
According  to  the  practice,  though  it  is  set  out 
in  the  defence,  we  have  thought  it  right  to  refer 
to  the  deed  itself,  a  copy  of  which  I  have  before  me. 
What  is  the  covenant?  Is  it,  I  have  good  right,  full 
power,  and  lawful  authority,  to  convey  the  estate  I 
got  under  the  deed  of  the  17tbof  July,  1841,  or  is  it, 


I  have  power  to  convey  aH  estate  for  ever,  or  at  all 
events,  a  freehold  estate.  The  deed  is  very  gbort 
The  plaintiff  says  that  it  is  recited  here  that  the  de- 
fendant is  seised  and  poessssed  of  certain  premises 
under  a  certain  indenture,  and  that  the  legal  meaniog 
of  being  seised  is,  that  he  had  at  all  events  a  freehold 
estate.  No  doubt  that  b  the  legal  meanmg.  What 
is  the  meaning  of  adding  **  posrossed?''  There  is  a 
possibility  of  a  man  having  a  freehold  and  a  diafttel 
which  would  not  merge,  and  it  was  argued  that  tlids  was 
the  meaning  here.  It  was  also  argued  that  the  meaniog 
might  be  that  the  defendant  was  seised  and  wss  in  pos- 
sesion. Bnt  the  word  **  possessed  "  would  then  be  on- 
necessary,  because  **  seisin  '*  implies  possession.  The 
plaintiff  insists  that  the  defendant's  recitiDg  he  is 
seised,  is  equivalent  to  saying  he  conveys  a  freehold 
estate,  and  that  the  meaning  of  the  instrument  is,  1 
covenant  that  I  have  the  power  to  convey  what  I  re- 
present in  the  deed,  I  have,  to  wit,  a  freehold  es- 
tate. Though  the  rule  is  not  so  general  as  formerly, 
yet  the  Court  is  at  liberty,  in  constmmg  a  deed,  to 
substitute  the  copulative  for  tho  disjunctive  conjan^ 
tion,  and  vice  vered.  The  title  here  is  alleged  to 
have  been  gotten  under  a  smgle  instrument  There 
is  no  rule  of  law  which,  nnder  such  a  single  iostni- 
ment,  would  allow  an  estate  to  exist  over  and  above 
the  one  which  is  given  to  a  man,  his  hens  and  as- 
signs. Therefore,  from  the  recitals,  I  hold  the  word 
**  and  "  to  be  *'  or,"  and  that  the  meaning  is.*where- 
as  I  am  either  seised  or  possessed,  &C.  There  is  nothing 
in  this  to  show  the  certainty  of  the  estate,  whether 
freehold  or  chattel.  What  estate  will  pass  to  a  man's 
heirs,  executors,  and  administrators,  for  ever?  I 
think  the  defendant  meant  by  this  instrument,'*! 
will  sell  whatever  I  have.^  If  the  previous  recitals 
mean,  **  I  have  either  a  freehold  or  chattel  estate,^ 
the  subsequent  words  would  mean,  ^  I  will  giTe  that 
such  as  I  have."  There  was  formeriy,  and  bA^Ui  * 
rule  that  under  the  word  demiee  a  covenant  is  implied. 
But  it  is  a  very  restricted  rule.  But  it  is  veiydoabt- 
fnl  if,  in  a  grant  of  fee  simple  state,  the  word  '*  grant" 
implied  a  covenant  Whatever  doubt  might  have 
existed,  is  set  at  rest  by  the  8  A  9  Vict,  c  106,  s. 
4,  whidi  enacts  **  that  the  word  *  give '  or  the  word 

*  grant '  in  a  deed  shall  not  imply  any  covenant  in 
law  in  respect  of  any  tenements  or  hereditaments, 
except  so   far  as   the  word   'give'  or  the  word 

*  grant '  may  by  force  of  any  Act  of  Parliament  im- 
ply a  covenant"  Yet  if  a  man  is  -guilty  of  fr»«i 
and  falsely  recites  that  he  is  sdsed  in  fee-simple,  and 
it  turns  out  that  he  knew  he  was  not,  is  he  to  keep 
the  purchase-money?  No;  but  the  remedy  for  that  is 
an  action  for  deceit,  not  an  action  of  covenant  This 
doctrine  is  much  canvassed  in  the  recent  case  of  M^- 
neypenny  v.  Moneypenny^  where  tlie  House  of  Lords 
held  that  everything  depends  upon  the  true  constmc- 
tion of  the  express  covenant  What,  then,  is  the  ex- 
press covenant  here?  Is  it  a  covenant  that  the  partj 
has  power  to  convey  a  freehold  estate?  It  occurs  to 
us  that  it  is  no  such  thing  but  a  covenant  that  he  has 
power  to  convey  such  estate  as  he  got  under  the  deM 
of  1 841.  The  next  covenant  in  the  deed  is  the  ordi- 
nary one  agiunst  incumbrances,  and  it  is  confined  to 
mcumbrances  created  by  the  party  himself,  and  those 
claiming  under  him.    An  incumbruioe  by  a  former 
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owner  would  not  be  a  breach  of  this  covenant.  It 
most  be  one  created  by  himself.  If  he  had  convejred 
the  estate  he  got,  there  would  be  a  breach  of  the  for> 
mer  coreDaDt,  in  the  same  way  if  he  had  incambered 
it  there  woold  be  a  breach  of  the  latter  covenant 
Cooke  T.  Founds  (1  Lev,  40,)  was  refeired  to  by  the 
plaintift'4  connaeL  The  piaintiflf  in  that  case  alleged 
that  the  defendant  covenanted  he  was  seised  of  a 
good  estate  in  fee-simple.  There  was  a  plea  like  the 
plea  in  the  present  case,  that  the  true  meaning  of  the 
covenant  was,  that  the  'defendant  had  a  power  to 
grant  whatever  he  got.  The  plaintiff  had  judgment 
(referred  to  by  Lord  St.  I^eonards  in  his  work  on 
Vendora  and  Purchasers),  **  for  the  covenant  is  abso- 
lute that  he  is  seised  of  a  good  estate  in  fee."  So 
there  there  was  an  absolute  covenant  that  the  party 
was  seised  in  fee.  Here  there  is  not,  and  we  give 
judgment  for  the  defendant. 

Demurrer  overruled. 


WALKmaiofr  v.  Greer — AprU  20. 

Setiitig  aside  eummona  and  plaint  as  embarrassing, 

A  summons  and  pUdnt  contained  two  counts^  one  upon 
a  bill  of  exchange,  and  another  for  goods  sold  and 
delivered,  making  together,  £96  lOf.  Id.  The 
prayer  of  the  plaint  prayed  judgment  for  £106 
lOtf.  ^d^  and  interest  The  bUl  of  particulars  in- 
dudsd  a  sum  for  interest  upon  the  bUl  of  exchange, 
whichj  when  added  to  the  two  sums  claimed  in  the 
two  counts^  amounted  to  £106  lOs.  Td.  The 
Omii  refused  to  set  aside  the  summons  and  plaint 
as  eoAcarrassing. 

A.  M,  Porter  moved  that  the  summons  and  plaint  in 
this  eaae  m^ht  b^  set  aside  as  embarras^ng,  inas- 
much as  the  amount  ckimed  in  it  did  not  correspond 
with  the  amount  for  which  judgment  was  prayed  in 
the  prayer.  There  were  two  counts  in  it,  one  upon  a 
bill  of  exchange  accepted  by  the  defendant,  and  the 
other  Sor  goods  sold  and  delivered,  and  the  sums 
claimed  in  these  counts*  when  added  together,  amounted 
to  £96  10s.  7d.  The  prayer  of  the  plamt  prayed 
judgment  for  £106  10s.  7d.,  and  mterest.  The  bill 
of  particulars  contained  a  sum  for  interest  on  the  bill 
of  exchange,  and  this,  when  added  to  the  sums 
set  oat  in  the  body  of  the  summons  and  pldnl 
amounted  to  £  1 06  1  Os.  7d.  This  summons  and  plaint 
violates  the  1 0th  section  of  the  Common  Law  Procedure 
Act,  1 853.  It  may  be  said  that  the  bill  of  particulars 
cures  this  to  a  certain  extent,  but  the  Legislature 
never  intended  that  it  should  be  in  this  way.  {Boil, 
J' — ^If  the  plaintiff  mariLed  judgment,  it  would  be  in 
fact  for  compound  mterest?]  Yes.  \Monahan, 
C.L — ^It  would  not.  The  plaintiff  would  have  to 
make  an  affidavit  of  what  was  due.  BaU^  J. — If  he 
swore  to  compound  interest  being  due,  he  might  mark 
judgment  for  it?]  Yes.  [Christian,  j;— He  would 
have  to  giive  particulars,  and  if  it  appeared  that  com- 
pound interast  was  claimed,  he  could  not  mark  judg- 
ment for  it.]  The  plaint  cannot  be  pleaded  to. 
[Christian,  J. — ^The  body  of  the  plaint  is  set  right  by 
the  bill  of  particulars.  No  summons  and  plaint  is  to 
be  set  aside  for  thit  which  formerly  was  the  subject- 
matter  only  of  special  demurrer.     Monahan^  C.J.— 


Plead  any  pleas  to  the  two  counts,  and  there  is  an  end 
of  the  case.]  The  defence  would  be  bad  if  it  did  not 
plead  to  what  is  virtually  a  third  count.  [ChrisHan^ 
J. — Has  it  not  been  held  that  you  may  plead  to  the 
endorsement  of  particulars  as  part  of  the  plaint?] 
It  never  was  intended  that  the  defendant  should  have 
a  count  against  him  unpleaded  to,  or  else  have  judgment 
marked  against  him  for  a  larger  sum  than  was  really 
due.  This  form  never  Jias  been  used  before;  it  em- 
barrasses the  defendant  now,  and  will  embarrass  the 
trial. 

M.  Harrison,  QC,  contra. — ^Though  this  sum- 
mons and  plaint  is  not  signed  by  counsel,  not  a  word  is 
put  in  or  left  out  of  it  that  onght  not.  Interest,  by 
the  custom  of  merchants,  goes  without  mentioning  it. 
The  claim  could  not  amount  to  a  claim  for  compound 
interest;  there  ia  nothing  to  prevent  interest  from 
running  on  the  goods  sold  and  delivered.  [Christian, 
J. — ^Is  there  a  custom  that  interest  be  upon  interest?] 
In  the  margin  of  the  printed  form  which  is  used,  there 
is  an  asterisk  with  the  words,  *'  if  interest  be  claimed,*' 
&a  It  was  in  that  way  that  this  occurred.  The  de- 
fondant's  counsel  does  not  say  that  he  does  nof  under- 
stand the  plaint  If  he  destroys  the  two  claims  in  the 
two  counts  of  the  plaint,  he  destroys  the  whole  plaint. 
If  this  motion  be  granted,  the  Court  ought  to  make 
an  order  that  every  plaint  in  future  be  signed  by 
counseL 

MoNAHAN,  C.  J«-^We  think  that  this  is  special  de- 
murrer sought  to  be  revived.  If  we  yielded  to  the 
present  motion,  we  should  do  the  same  with  evwy  si- 
mihir  motion. 

Motion  refused. 

Batss  v.  MCormick  AMD  ANOTHER. — May  6. 

Cruelty  to  animalS'^Construction  of\2^  13  Fife,  c 
92,  s.  d. 

To  cause  one  cock  to  fight  another  is  an  offence  punish- 
able under  the  2nd  sect,  oj  the  12  i' 13  Vic,  c,  92. 

A  cock  is  an  *^ animal^*  within  the  meaning  of  the 
2nd  section. 

Coyne  v.  Brady  (7  Ir.  Jur.  N*  S.  66)  distinguished. 

The  2nd  section  of  12  ^  13  Vic.  c.  92,  deals  with 
offenders,  who,  xf  the  offence  were  a  fdony^  would 
be  principals  in  the  first  degree;  the  3rd  with  those 
who  would  be  accessories  before  the  fact  or  princi" 
pals  in  the  second  degree  (per  Christian,  J.) 

This  was  a  case  stated  by  the  justices  of  the  peace 
for  the  county  of  Longford,  assembled  at  Longford, 
for  the  opinion  of  the  Court  of  Common  Pleas,  pur- 
suant to  20  <&  21  Vic  c.  43,  s.  2.  The  case  stated 
that  at  a  petty  sessions  holden  on  tbe  13th  April, 
1863,  the  defendants  were  charged  by  a  certain  sum- 
mons for  that  they  on  the  17th  of  March  last,  at 
Longford,  were  guilty  of  cruelty  to  animals  in  having 
encouraged,  aided,  or  assisted  in  fighting  cocks  con- 
trary to  the  2nd  section  of  the  12  &  13  Vio.  c.  92; 
that  at  the  hearing  of  the  said  complaint  it  was 
proved,  on  the  part  of  the  complainant.  Constable 
Henry  Bates,  of  Longford,  that  the  defendants  cmelly 
treated,  abused,  and  tortured  certain  cocks  by  fighting 
ssme  on  the  17th  of  March  last;  that  it  was  con« 
tended  on  the  part  of  the  defendants  that  cock-fighting 
did  pot  come  within  the  meaning  of  the  second  sec- 
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tioA  of  the  Act;  that  the  jofltieed  bdsg  of  opinion 
that  the  oftnee  bo  committed  rendered  the  defendants 
legally  liable  under  the  statute,  gave  judgment  against 
them,  and  adjudged  that  each  of  the  sud  defendants 
should  paj  respectiTclj  the  sum  of  £1  Is.  as  a  fine, 
and  one  shilling  cost^ 

WiO^a  ("with  him  SerjeatA  Sullivan)  ddmed  to 
be  heard  first  in  support  of  the  conviction,  and  cited 
Bridge  y.  Parsons  (32  L.  J.,  N.  8.,  Mag.  Gas.  95). 

J,  A.  Curran^  jun»  (with  him  W.  Irvine)  con- 
tended that  the  appellants'  counsel  had  a  right  to  be 
heard  first,  and  cited  W.  ^  L.  Railway  r.  Kearney 
(12  Ir.  0.  L.  Rep.  224);  Fasberry  v.  W.  ^  L.  Rail- 
way Co,  (8  Ir  Jnr.,  N,  S.,  64) ;  and  Coyne  v.  Brady 
(7  Ir.  Jnr.,  N.  S.,  66).  [Christian,  Jl— It  is  a  mis- 
take to  call  the  parties  appellants  and  respondtets  at 
lill ;  it  Is  a  matter  between  the  justices  and  the  Court] 
It  was  suggested  by  the  Court  that  the  counsel  in 
support  of  the  conyiction  should  not  press  the  point 
nntU  the  members  of  the  Court  had  communicated 
with  the  other  judges. 

•/".  A,  Curran,  jun,  dted  Cl(wke  v.  Hague  (8  Coz*s 
Crim.  Cases,  824);  Coyne  v.  Brady  (7Ir.  Jnr.  N.S. 
66) ;  and  Morley  ▼.  Oreenhalgh  ^32  L.  J.,  N.  S.,  Mag. 
Cas.  99)-  These  were  all  decided  on  the  3rd  section,* 
the  concluding  part  of  which  would  be  perfectly  use- 
less if  under  the  more  general  words  of  the  second 
section  cock-fighting  could  be  put  down  in  any  place. 
[Monahan,  C.J. — ^The  third  section  applies  to  any- 
one who  aids,  encourages,  or  assists;  but  the  charge 
against  your  clients  is  that  they  fought  the  cocks 
themselves.]  In  Bridge  v.  Parsons  (32  L.  J.,  N.  S., 
Mag.  Ca€i.  96),  which  will  be  relied  on  on  the  other 
side^  one  cock  had  its  leg  broken,  and  therefore  was 
tortured;  but  though  two  cocks  were  fought  they 
were  not  b<»th  tortured.  [Monahan,  CJ* — Was  it 
put  upon  the  defenceless  condition  of  the  cock?]  Tes. 

Serj^  Sullivan  and  Walters  contra. — As  a  matter 
of  fact  it  is  found  in  this  case  that  the  defendants  tor- 
tured the  cocks  by  fighting)  and  the  quantum  of  tor- 
ture has  nothing  to  do  with  the  question.  There  are 
two  points  of  law  to  be  considered:  whether  fighting 
is  torturing  within  the  second  section,  and  whether  a 
cock  is  an  animal  within  the  second  section.  Bridge 
v.  Parsons  is  conclusive.  The  point  of  that  decision 
did  not  lie  in  the  fact  that  one  cock  was  disabled  as 
has  been  stated.  Upon  the  argument  that  there  had 
been  cruelty,  Wightman,  J.,  says,  **  You  may  assume 

*  12  &  18  Vic.  0.  92,  sea  2.  And  be  it  enacted  that  if 
any  person  shall,  from,  and  after  the  passing  of  this  Act, 
cmefiy  beat,  ill-treat,  overdrive^  abnse,  or  tortare,  or  oanse  or 
procure  to  be  craeUv  beaten,  ill-treated,  over-driven,  abnsed, 
or  tortured,  any  animal,  every  sn^  offender  shall  for  evexy 
snch  offence  forfeit  and  pay  a  penalty  not  ezoeedlnff  £5. 

Sec  8.  And  be  it  enacted  that  every  penon  who  snail  keep, 
or  use,  or  act  in  the  management  of  any  place  for  the  purpose 
of  fighting  or  baiting  any  bull,  bear,  badger,  dog,  cock,  or 
other  kind  of  animal,  whether  of  domestic  or  wild  nature;  or 
f^^ill  permit  or  suffer  any  place  to  be  so  used,  shaU  be  liable 
to  a  penalty  not  exceeding  £5  for  every  day  he  shall  so  keep, 
or  use,  or  act  in  the  management  of  any  such  place,  or  per- 
mit or  sufifor  any  place  to  be  used  as  aforesaad.  Provided  al- 
ways that  every  person  who  shall  receive  money  for  the  ad- 
mission of  any  otW  person  to  any  place  kept  or  used  for  any 
of  tho  purposes  aforesaid,  shall  be  deemed  to  be  the  keeper 
thereof.  And  every  person  who  shall  in  any  manner  encou- 
rage, aid,  or  assist  at  the  fighting  or  baiting  of  any  bull,  bear, 
liadger,  dog,  cock,  or  other  animal  as  aforesaid,  shall  foifeit 
and  pay  a  penalty  not  exceeding  £6  for  every  such  offences 


ihat  that  was  so;  but  thd  more  difficnlt  question  is, 
whether  the  cock  n  an  aahttal  inthm  the  meaning  of 
the  statute."  It  was  held  that  he  was^  and  Wight- 
man,  J.,  in  ginng  judgment  says,  *'  The  Legialatore, 
therefore,  may  have  intended  to  exdnde  from  sectioB 
2  animals  of  a  wild  natore,  fuch  as  foxes,  for  instance, 
so  that  no  one  should  be  liable  for  inractisiDg  the  or- 
dinaiy  sports  of  the  field;  and  therefore  they  have 
limited  the  operation  of  section  2  to  animals  of  a  do- 
mestic nature.  I  think,  therefore,  that  this  case  &lla 
within  the  2nd  and  29th  sections;  and  I  am  well  dis- 
posed to  put  such  a  construction  npon  the  words  of 
the  Act  if  that  eonstmction  may  have  the  effect  of 
preventing  such  cruelty  as  we  find  described  in  thia 
case.''  Fighting  is  torturing;  and  the  cod[  is  an 
animal  As  to  Coyne  v.  Brady ^  this  Court  decided 
that  case  upon  the  3rd  section;  but  it  never  expressed, 
and  never  meant  to  express,  any  opinion  on  the  se- 
cond. It  is  as  great  cruelty  to  set  cocks  fighting  in  a 
private  yard  as  in  a  place  ixgg/t  for  the  purpose. 

W.  Irvine  in  reply* — ^If  the  argument  on  the  other 
side  were  to  hold  good,  there  would  be  no  use  in  the 
third  section  being  added  to  the  second.  It  is  8^ 
sumed  that  fighting  cocks  and  torturing  them  are  the 
same  thing,  but  the  true  assumption  is  the  re?ene. 
The  justices  have  stated  in  the  case  that  the  defen- 
dants have  tortured  the  cocks  by  fighUng;  bnt  the 
English  courts  have  decided  tbat  that  can  onlj  take 
pUioe  in  a  place  kept  for  the  purpose.  The  jostioeg 
do  not  aid  themselves  by  jnmb&ng  together  the  second 
and  third  sections.  Unless  Coyne  v.  Bra^  is  0Te^ 
ruled  this  conviction  must  be  quashed.  Bridgty* 
Parsons  was  decided  on  its  own  merits.  A  great 
deal  of  weight  was  attached  to  the  fact  that  the  cod 
was  manned  and  disabled.  Ipeo  facto  that  code  was 
tortured.  In  the  present  case  thei-e  is  not  even  men- 
tion made  of  spurs  bdng  used.  To  allow  tbe  coci[  to 
follow  its  own  wicked  nature  is  not  torturing  it. 

Monahan,  0.  J. — ^We  do  not  entertain  any  donbt 
bu^  that  thb  case  comes  within  the  second  section  of 
the  1 2  &  1 3  Vic.  &  92.  Coyne  v.  Brady  was  decided 
in  reluctant  obedience  to  a  case  in  England,  in  which 
it  was  held  that  the  latter  part  of  the  third  section  re 
ferred  to  publicly  fighting  cocks  in  a  place  kept  for  the 
purpose.  It  is  not  necessary  to  consider  that  now, 
for  the  present  cioe  is  stated  under  the  second  section 
(his  Loixlship  read  the  section).  In  Bridge  v.  Parsm 
it  was  decided  that  a  cock  is  an  animal  within  this 
section,  and  we  think  that  was  rightly  decided.  The 
next  question  is,  whether  tho  causing  one  cock  to 
fight  another  is  causing  or  procuring  the  animal  to  be 
tortured.  We  do  not  doubt  but  that  doing  so  in  the 
manner  described  in  this  case  is  an  offence  within  the 
second  section. 

Chbistian,  J. — ^The  second  and  third  sections  deal 
with  distinct  classes  of  offenders.  The  second  deab 
with  those  who.  If  the  offence  were  a  felony,  wonld 
be  prinicipals  in  the  first  degree.  The  third  deals  with 
those  who  would  be  accessories  before  the  fact  or 
principals  in  the  second  degree.  I  fasten  on  the  words 
"  cruelly  abuse."  Unless  fighting  cocks  be  not  cmeliy 
abusing  them  this  conmtion  must  be  affirmed. 

Conviclion  affirwid. 

This  being  the  first  case,  ttud  the  Crown  being  the 
prosecutor,  no  costs  were  given. 
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Court  of  Slpipral  in  C|^atK(r|i. 

CReport«d  by  Edmund  T.  Bevrley,  Eiq.,  BafrifCer.jA.l^w J 
[B0OBS    THB    LOBD    ClUNCCLLOR     AND    TBB     LOBD 

JusncK  OF  Aptsal] 

SwxBiT  o.  Fleming.— i\ro9. 17, 1862,  Jan.  26, 1863. 

EceMaaiioai  benefice-'-JudgmmU — Eeoenftr'^Can' 
MrueUon  0/  3  4r  ^  Vk.^  cap.  105,  Hca.  19, 
21,  22. 

A  judgment  does  not  operate  a$  a  ^arge  upon  an  eo- 
denastkal  hen^ce^  under  the  3  i'  A  Vic  cap, 
105,  eec.  22,  md  thejudgmefU  creditor  is  nU  en- 
titled  to  have  a  receiver  appointed  over  the  profits 
of  the  benefice. 

Winter  V.  Hoaum  (6/r.  C%.  4l9)overruUd;  Hawkins 
V.  Gatbereole  (6  De  O.  M'N  ^  0.  1)  considered 
and  acted  upon. 

The  pedlioner  being  possessed  of  a  judgment  against 
the  respondent,  who  was  rector  of  the  parish  of  Kil- 
fine»  presented  a  petition  under  the  15  th  section  of 
the  Chancery  Regulation  Act,  for  the  purpose  of 
raising  the  amount  uf  the  judgment  by  the  appoint- 
ment of  a  receiver  over  the  tithe  reut-charge  and 
other  ecclesiastical  dues  of  the  parish.  The  matter  of 
the  cause  petition  having  been  referred  by  the  Lord 
Ghaooellor  to  Haater  FiuGIbbon,  the  question  was 
niaed  as  to  whether  the  cooct  had  power  to  appoiiit 
a  msmr  nte  the  22Bd  see»  of  the  3  &  4  Vic.  cap. 
105  (Root's  Act),  over  the  rents  and  profits  of  an  ec- 
clesiastical benefice,  and  Master  FitsGibbon  on  the 
authority  of  irawl:NM  v.  Gathereole  (6  De  O.  M'J^4; 
G.  1)  (his  attention  not  havbg  been  caUed  to  the  re* 
cent  deeisionsof  the  Irish  Gonrt  of  Ghaaceiy  on  this 
point)  held  thai  under  this  Aok  a  receiTer  eoahiaot  be 
appointed.  Master  FttEOibbQn  havh^f  sidtseqaentiy 
disooreied  thai  the  contrary  .had  been  decided  by  the 
Lord  CShanoellor  in  the  case  of  Winief  t.  Boman  (6 
Lv  Ch.  479).  apptied  to  the  parties  lo  hare  the  mat- 
ter re-argned  before  him,  and,  on  their  refusing  to 
eenaeiii  to  this,  extended  the  tfano  for  appealing  to 
the  Master  of  the  Bolls.  The  Master  of  the  B<^ 
affirmed  the  order  of  the  Master  pn>y<rma,  and  from 
his  Honor's  dedrion  aa  appeal  was  now  bmiight. 

J.  Chreene  for  the  appeUant^^The  langiuge  of  the 
Act  of  Parliament  is  sofficiently  clear.*  By  the  22nd 

*8  &.4  yjet  cap.  10& 

Saa  19.-^**Aiid  whsreaitha  Mrtiag  kw  is  dsMlys  m 
Doi  proriding  adequate  means  for  eoaUhig  judgment  creditors 
to  oUain  latiifaetioii  from  the  property  of  their  debton,  aod 
It  11  ezpecBent  to  give  mdgment  mditore  'more  e£footnal  re- 
medUee  against  the  real  and  peraooal  estate  of  their  debton 
than  Ihey  poaww  under  the  extsUng  law;  be  it  therefore 
eoacted,  that  it  it  shall  be  Uwftd  for  &»  sheriff  or  otlier  offi- 
eer  to  vhom  auj  writ  of  ele^  or  any  precept  in  pursaanoe 
thereof  shall  be  direeted  at  the  suit  of  any  person  upon  any 
ja4gaMOt  whioh,  at  the  thne  appdnted  for  the  oommenoeiuent 
ef  this  Act,  shall  have  been  Mcovered,  or  shall  be  thereafter 
naovered,  in  any  action  in  any  of  her  Mijestyli  Sapeiior 
Courts  at  Dablin,  to  make  and  dellTcr  execution  nnto  the 
par^  in  that  behalf  soing,  of  all  snoh  lands^  tenements,  reo- 
tories,  tithes,  rents,  and  hereditaments,  including  lands  and 
hereditaments  which  may  be  of  eonyhold  tennrri  as  the  penon 
against  whom  exeontion  is  so  sueo,  or  any  person  in  tmst  for 
hiiD,  shall  have  been  seised  er  possessed  at  thethns  of  enter- 


section  it  b  enacted  that  Judgments  shall  operate  as  A 
charge  upon  all  lands,  tenements,  rectories,  advow- 
sons,  tithes,  -rents,  and  hereditaments,  and  further  that 
e^ery  judgment  creditor  shall  have  the  same  remedies 
against  the  hereditaments  charged  by  virtue  of  the 
Act  aa  he  would  be  entitled  to  in  case  the  person 


up  the  said  judgmentf  or  at  any  time  afterwards,  or  over 
oh  such  person  shall  at  the  time  of  entering  up  such  judg- 
ment, or  at  any  time  afterwards,  haye  aqy  disposmg  power 
whieh  he  mi/i^t,  without  the  assent  of  any  other  person,  ex- 
ercise for  his  own  benefit,  in  like  manner'  as  the  sheriff  or 
other  officer  may  now  make  and  deliver  execution  of  one 
moiety  of  the  lands  and  tenements  of  any  person  against 
whom  a  writ  of  elegit  is  sued  out;  which  lands,  tenementi', 
rectories^  tithes  rents,  and  hereditaments,  bv  force  and  Vutue 
of  Bath  execution  shall  accordingly  be  held  and  ei\joyed  by 
the  party  to  whom  sueh  execution  shall  be  so  made  and  deli- 
vered, subject  to  such  account  in  the  Court  out  of  which  such 
exeoiiJtion  shall  have  been  sued  as  a  tenant  by  elegit,  is  now 
subject  to  in  a  Court  of  Equity:  Provided  alwa^-s,  that  such 
party  suing  out  execuUon,  and  to  whom  any  copjliold  lands 
may  be  so  delivered  in  execution,  shall  be  liable  and  is  hereby 
required  to  make,  perform,  and  render  to  the  lord  of  the  manor 
or  other  person  entitled  all  such  and  the  like  payments  and 
serrices  as  tlie  person,  against  whom  such  execution  shall  be 
issued,  would  have  been  bound  to  makO)  perform,  and  render 
in  case  such  execution  had  not  issued ;  and  that  the  party  to 
suing  out  such  execution,  and  to  whom  any  such  copynoM 
lands  shall  have  been  so  delivered  in  execution,  shall  he  enti- 
tled to  bold  the  same  until  the  amount  of  such  payment  and 
the  value  of  such  services,  as  well  as  the  amount  of  the  judg- 
ment, shall  have  been  levied :  Provided  also,  that  as  against 
purchasers,  mortf^agees,  or  creditors,  who  shall  have  become 
Sneh  before  the  tuie  i4)pointed  for  the  commencement  of  this 
Act,  snob  writ  of  e%t<  diaU  have  no  greater  or  otiier  effect 
than  a  writ  oteleffH  would  have  had  in  case  this  Act  had  not 
passed.** 

Sfl&  21.—"  And  be  it  enacted,  that  it  shaQ  'be  Uwfu!  fbr 
any  person  entitled  to  sue  out,  or  who  has  already  sued  out,  a 
writ  of  ele^  upon  any  judgment  recovered  in  any  of  her  Ma- 
je8ty*s  Courts  at  DubUn,  or  to  issne,  or  who  has  issued,  exe^ 
cution  in  any  suit  or  nroceeding  on  any  recognizance  there  to 
appiy  by  petirion  to  the  Court  of  Chancery  or  to  the  Court  of 
Ex^eqner  at  the  equity  side  for  est  oider  that  a  receiver  ma^ 
be  appointed  over  any  lands,  tenements,  rectories,  tithes,  an- 
nuities, rents,  or  hereditaments  by  this  Act  made  liable  to  be 
seized,  extended,  nppraised  or  taken  in  execution  on  any  sud^ 
judgment;  and  also  (after  such  order  shall  have  been  ob* 
tained  as  hereinafter  mentioned)  all  Government  stock,  fundi^ 
or  annuities,  or  stock  or  shares  of  or  in  any  public  company, 
or  the  diridends  or  proceeds  thereof  to  which  any  pei^n  or 
persons  against  whom  such  judgment  may  have  been  obtained, 
or  who  may  be  liable  to  pay  the  same,  or  any  person  or  per- 
sons in  tmst  for  him  or  them,  or  any  of  them,  may  be  enti- 
tled, or  to  order  that  any  receiver  appointed,  before  the  pass- 
ing of  this  Act,  over  the  property  of  any  judgment  debtor 
may  be  extended  to  the  matter  of  the  new  petition;  and  that 
in  proeeeiin^  under  thd  Act  passed  in  the  sesnonof  Padiament 
held  m  the  fifth  and  sixth  years  of  his  late  Migesty  Kuig  Wil^ 
l&Dizh  the  Fourth,  entituled  An  Aetfir  fueilUatingAe  appoimt- 
metU  ofehetiffk  ta  Ireland,  and  ike  more  effectual  audit  and 
pautng  tkeir  aecounU ;  and  for  ike  more  tpeedy  reUtrn  and  re- 
covery ofJSnei,  feei^forfeitm^,  reoognixanctej  ponalOeM^  and 
demandt ;  and  to  abolish  certain  oficet  in  the  Court  of  Eaeke^ 
quer  tn  Irelandi  and  to  amend  the  laws  relaOnff  to  grante  m 
euitodiam  and  recovery  o/debtt  in  Ireland s  €md  to  amendon 
Act  of  the  second  and  thud  gears  q/*  his  present  Mqfetig  /or 
tratitferring  the  powers  and  duties  qf  the  Cpmmissioners  of 
JPubUc  Accounts  in  Irehnd  to  the  Commissioners  far  auditing 
the  Public  Accounts  of  Great  Britain:  Snd  this  Act,  the  s4i<{ 
Court  of.Chaucery  and  Court  of  ElxcheqUer,  at  the  equity  sid^' 
therpof,  shall  have  power  to  ap^int  or  extend  a  receiver  in  a 
sammsJry  way  on  a  petition,  at  the  instance  of  such  person 
over  any  property  of  such  judgment  debtor  which  such  credt- 
tor  would  or  could  make  available  for  the  payment  of  his 
judgment  debt,  by  filing  (after  a  wtit  uf  execution  had  been 
issued  and  returned  at  law  upon  each  judgment^  a  bill  in  a 
Court  of  Equity  or  by  any  wnt  of  execution  at  law  or  (sub- 
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agdoat  whom  raeh  jadgment  snail  have  been  eofeered 
up  had  power  to  charge  the  aame  hereditaments,  and 
bad  by  wriUng  onder  his  hand  agreed  to  charge  the 
same  with  the  amount  of  the  jodgment  debt  and  in- 
terest thereon.  Now,  in  Ireland  a  clergyman  had 
power  before  the  passing  of  this  Act  to  charge  his  be- 

ject  to  Um  piovifo  b«rniiaft«r  oontatiMd)  bj  petitioa  under 
the  provisions  of  thb  Aet.  And  it  shall  be  lawful  for  tbe  said 
.  Conrta  respectively  to  appoint  or  extend  a  receiver  accordingly 
.over  the  whole  thereof,  or  over  so  much  thereof  as  shall  ap- 
pear to  be  soflScient  for  the  parpose  of  paying  tlie  sum  due  on 
■och  judgment  or  recognizance;  and  eveiy  such  petition  shall 
sttite  the  judgment  or  reoogniianoe,  and  the  sum  due  thereon, 
and  diall  be  verified  by  the  affidavit  of  the  person  interested. 
or  by  such  other  affidavit  as  the  Court  shall  direct,  stating  the 
turn' due  for  principal,  interest,  and  costs  over  and  above  all 
just  and  fair  allowances ;  and  it  shall  be  lawful  for  the  said 
Court  to  require  proof  by  the  affidavit  of  the  party  applying 
for  such  order,  or  by  so^  other  affidavit  or  affidavitti  or  evi- 
dence as  it  shall  require,  of  the  particulars  of  such  property 
over  which  such  receiver  shall  he  sought,  and  the  nature  and 
amount  in  value  thereof  and  where  situate^  at  to  such  Court 
iliall  appear  just  and  reasonable;  and  the  proceedings  on  any 
■uch  peUtion  may  from  time  to  time  be  oontmued  by  or  against 
the  representatives  of  the  orij;iual  parties  or  other  persons  in- 
terested or  liable  respectively  in  nsspect  of  such  judgment  in 
the  same  manner  as  proceedmgt  under  the  said  recited  Act, 
may  now  be  oonUnued;  and  that  it  shall  not  be  necessair  in 
prooeedlnff  under  the  last-mentioned  Aet  of  the  fifth  and  sixth 
years  of  his  late  Migestv  Kmg  ¥rilliam  the  Fonith,  or  this 
Act,  at  any  tidie  during  the  sittmgs  of  either  of  the  laid  Courts 
of  Chancery  or  Sxchequer,  to  present  a  petition  in  order  to 
obtain  an  order  of  the  Court  in  suoh  matter  after  an  order 
•hall  have  been  made  by  suoh  Courts  respectively  on  tbe  firet 
peution  presented  in  any  snoh  matter;  and  no  ooets  of  any 
•uch  petition  so  presented  after  an  order  on  roch  first  petition 
•hall  be  allowed.^ 

.    Ska  22;— <^And  be  it  enacted,  that  a  jud^ent  aheady  en- 
tered up  or  to  be'  hereafter  entered  up  agamst  any  person  in 
any  of  her  Majesty's  Superior  Courts  of  law  at  Dublin,  shidl 
operate  as  a  charge  upon  all  lands,  tenements,  reotoriee,  ad- 
vowaons,  tithes^  rents,  and  hereditaments,  including  lands  and 
bereditamente  of  oopyhold  tenure  of  or  to  which  such  ^prwaa 
•hall  at  the  time  of  entering  up  suoh  jud^pncint,  or  at  any  tima 
afterwards,  be  seised,  possessed,  or  entitled  for  any  estate  or 
interest  whatever  at  law  or  equity,  whether  in  possession,  re- 
version, remainder,  or  expectancy,  or  over  which  such  person 
•hall  at  the  time  of  entering  up  such  judgment,  or  at  any 
time  afterwards,  have  any  dUposing  power  which  he  might, 
without  the  asseut  of  any  other  person,  exercise  for  hia  own 
benefit,  and  shall  be  bindiiig  as  against  the  person  against 
whom  judgment  shall  be  so  entered  up  and  agamst  all  daim- 
ing  under  him  after  such  judgment ;  and  shall  also  be  bindmg 
as  aguiist.the  issue  of  his  body  and  all  other  persons  whom 
he  mighti  without  the  assent  of  auy  other  person,  out  off  and 
debar  from  any  remainder,  reversion,  or  other  interest  in  or 
out  of  any.of  the  said  lands,  tenements,  rectories,  advowson«, 
tithes,  rents,,  and  hereditaments;  and  that  every  judgment 
creditor  shall  have  snoh  and  the  same  remedies  in  a  Court  of 
Equity  against  the  hereditaments  so  ohaiged  by  virtue  of  this 
Act  or  any  part  thereof  as  he  would  be  entitled  to  in  case  the 
person  agpunst  whom  suoh  judgment  shall  have  been  so  en- 
tered up^  bad  power  to  charge  the  same  hereditaments,  and 
bad,  bv  writing  under  his  hand,  agreed  to  charge  tbe  same 
irith  the  amount  of  suoh  judgment  debt  and  interest  thereon : 
Provided  that  no  judgment  creditor  shall  be  entitled  to  proceed 
in  equity  or  to  obtam  the  benefit  of  such  charge  under  this 
Act  un^  after  the  expuation  of  one  year  from  the  time  of 
•ntering  up  such  judgment,  or  in  oases  of  judgment  ahready 
enterea  up  or  to  be  entered  up  before  the  time  appointed  for 
the  oommenoement  of  this  Aot  unUl  after  the  expiration 
of  one  year  from  the  time  appointed  for  the  commence - 
me.it  of  this. Act ;  nor  shall  suoh  charge  operate  to  ^ve 
the '  judgment  creditor    any    preference    in    case    of  the 
bankruptcy  of  the  person  against   whom  judgment  shall 
have  been  entered  np^  nnloM  such  judgment  •hail  have  been 
entered  up  one  year  at  lea^t  before  the  bankruptcy;  provided 
abo»  that  ••  reipuds  pui  chasers,  mortgagees,  or  creditore  who 


nefice:  the  operatkm  of  a  jodgment  by  this  Aet  tab- 
tended  to  be  oo-exteottTe  with  the  power  to  chti|re, 
and,  therefore,  as  before  the  Act  a  clergyman  oonld 
charge  directly  by  deed,  so  now  he  coold  charge  in- 
directljT  by  jodgment.  The  Kngitsh  cases  on  the  oor- 
respomling  statote,  \  &2  Vic.  cap.  110,eaDnotthen 
be  taken  as  anthorittes  on  the  Iru»h  law,  for  by  the 
13  Elia.  cap.  20,  the  English  clergy  were  prohibited 
from  cfaargbg  their  benefices  by  deed.  On  the  other 
band,  the  10  A  11  Chas.  L  cap.  3,  which  is  the 
Irish  Aet  analogous  to  the  statote  of  Eliaabetb,  hu 
been  repealed.  In  Digby  ▼.  Irvine  (6  Jr.  Eq.  149); 
and  Lymherry  y.  BeUhem  (I  Ir.  Ch.  623),  the  m\j 
qnestions  involved  were  questions  of  remedy  and  not 
of  right,  and  it  was  decided  that  the  estates  in  those 
cases  respectively  did  not  come  within  the  scope  of 
the  5  &  6  W'dL  IV.  cap.  55  (the  Beceivera  Act). 
In  l^mbeny  t.  BieMam^  the  Master  of  tbe  Rolb, 
remarks,  ^  It  is  right  to  observe  that  if  a  bill  or  caiue 
petition  was  filed  nnder  circamatances  similar  to  those 
in  Hawkins  r.  OathereoU^  the  question  would  be  dif- 
ferent, as  Sur  K  Sngden  decided  in  Wise  v.  Sertsfird 
that  a  charge  upon  a  benefice  for  the  life  of  an  in- 
cumbent was  not  prohibited  by  the  statute  law  of 
Ireland."  In  Hiwkina  v.  GaihereoU  (I  Sim.  X.  S.  63) 
it  was  decided  by  Lord  Cranworth  that,  notwithstand- 
ing the  13  Elii.  cap.  20,  a  judgment  entered  op 
against  a  beneficed  clergyman  was  a  charge  upon  his 
benefice  under  the  1  db  2  Vic  cap.  110,  and  that 
the  creditor  was  entitled  to  have  a  receiver  appointed 
over  the  rents  and  profits.  In  Hale  v.  CarpeKdak 
(5  Ir.  Jur.  121),  it  was  also  held  by  tbe  Lord  Chan- 
cellor that  a  judgment  was  a  valid  charge  upon  ai 
ecdesiasdcal  benefice  onder  the  3  &  4  Vict.  cap.  105, 
sees.  19,  21,  22,  and  that  tbe  Court  in  a  plenary  salt 
will  grant  a  receiver  over  the  benefice.  Hawbmi  r. 
OathereoU  (6  De  G.  M'N.  db  G.  IX  having  eome  be- 
fore theOonrt  on  appeal,  the  decisioa  of  the  Oonit  be- 
low was  reversed,  but  it  will  be  seen  that  the  ratio 
decidendi  was  the  previous  state  of  the  Uw  in  Eng- 
land. In  the  judgment  of  Knight  Bruce,  LJt  the 
major  premiss  of  his  syllogism  is,  that  before  tbe  Act 
a  benefice  could  not  be  charged  dhnectly  by  deed,  and 
hence  he  very  fiurly.  draws  the  ooneknion  that  after 
the  Act  it  could  not  be  charged  by  judgment.  Winter 
V.  Haman  (6  Ir  Gh.  479)  was  dedded  after  all  then 
cases,  and  the  Lord  Chancellor  in  refterring  Co  Hawkh^ 
V.  ChAmsoUf  observes  :  «'  It  is  true  that  that  case 
has  since  been  overruled,  but  the  reasons  for  so  doing 
are  so  entirely  based  on  the  Engluh  statute  of  Elisa- 
beth, that  I  cannot  help  feeling  that  save  for  that 
statote  the  opinion  of  the  Court  would  have  been 

•hall  have  baoome  •ach  before  the  tune  appmnted  forth* 
commeDoemeot  of  this  Aot  siiohjndgmont  •hall  not  affect 
Innd^,  tenements,  or  hereditamenU  otherwito  than  as  tlie  Mffio 
would  have  been  affected  by  soch  judgment  if  thU  Act  bad 
not  passed;  proyided  alio,  that  nothing  herein  contained  itiaU 
be  deemed  or  taken  to  alter  or  afftsot  any  doctrine  of  Courts  or 
Equity  whereby  protection  b  given  to  onrohaisert  for  viliabw 
oonnderation  without  notice:  providea  also  that.nothi^g^ 
this  Act  contained  shall  take  away  or  prejudice  any  i^^/ 
or  proceeding  which  any  judgment  creditor  roay,orifthtt 
Act  were  not  passed,  might  have  or  take  in  rehition  to  hu 
indgmenti  but  such  creditor  shall  be  at  Itbertv  to  proceed  st 
law  or  equity  for  recoyery  of  any  sum  secured  by  or  dnsupon 
any  suoh  judgment,  whether  before  or  after  ench  penoa  ts 
aforeaaid,  as  ff  this  Act  had  not  been  passed." 
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changed,  apd  the  decision  of  the  Conrt  beIo#  wonld 
not  have  been  disturbed.  As  I  consider  that  case>  it 
can  hardly  be  deemed  a  decision  upon  this  statute;  it 
vas  decided  pnrelj  upon  the  English  statute  of  Eliza- 
beth, and  I  do  not  think  that  the  difference  between 
the  statute  lavr  of  England  and  Ireland  was  then 
mentioned  as  bearing  on  th6  case  at  alL  My  idea  is 
that  I  cannot  assert  that  Hawkins  r.  CMircoU  (1 
Jor.  N.  S.  481),  as  it  now  stands,  rests  on  grounds 
which  are  applicable  here,  or  that  there  is  anything 
to  show  that  the  former  dedsion  would  have  beeu 
distarbed  if  the  statute  law  of  England  had  beeb  the 
same  ms  the  law  of  this  country; "  and  his  Lordship 
then  proceeds  to  hold  nnder  circumstances  simflar  to 
^lose  in  the  present  case,  that  the  judgment  was  a 
charge  on  the  benefice. — Lang  v.  Siorie  (3  De  Q& 
Sm.  308);  Wise  v.  Beres/ord  (3  Dr.  &  War.  276: 
5  Ir.  Eq.  407);  Wynne  r.  Eobinson  (4  Bligh.  N.  S. 
27);  Vinceni  ▼.  HtJsham  (4  Jr.  Jnr.  213). 

Serjeant  SuUivan  and  W.  R.  SfiHth  in  sup- 
port of  the  ruling  of  Master  Fitzgibbon.  —  The 
1  &  3  Vict^  cap.  110,  England,  and  the  3  &  4  Vict 
cap.  105,  Ireland,  are  analogous  statutes;  the  II th 
and  13th  sections  of  the  English  Act  corresponding 
respectively  with  the  19th  and  22ud  sections  of  the 
Irish.  The  sections  are  indeed  identical,  with  the 
exception  of  one  or  two  yerbal  difibreuces  not  worth 
mentioning.  We  find  also  that  the  words  **  lands, 
tenements,  rectories,  tithes,  rents,  and  hereditaments,'' 
mentioned  in  the  19th  section  are  repeated  in  the  22nd. 
A  question  then  arises  as  to  what  is  the  meaning 
of  ^  rsetbry"  m  the  19th  section,  and  if  we  establish 
that  it  is  there  used  in  a  restricted  sense,  it  muat 
follow  chat  it  bears  the  same  meaning  in  tho  22nd 
section.  Soeh  is  the  principle  laid  down  m  Ridgeway 
y.  AfunUtiHck  (I  Dr.  ft  Warr.  93)  where  Bir 
Edward  Sngden  states;  **  It  b  a  well  settled  rule  of 
construction,  and  one  to  which,  from  its  soundness,  I  shall ' 
always  strictly  adhere,  nerer  to  put  a  different  con  ' 
stmction  on  the  same  word  when  it  occurs  twice  or 
oftener  in  the  same  instrument,  unless  there  appear  a 
dear  intention  to  the  contrary."  According  to  the  | 
19th  section,  the  sheriff  b  to  deliver  to  the  judgment 
creditor  execution  of  the  rectories,  tithes,  ftc.,  of  thd 
judgment  debtor.  By  the  second  clause  of  the  22nd 
section  it  b  enacted,  that  the  judgment  creditor  **  shall 
have  mch  and  the  same  remedies  in  a  court  of  equity 
against  the  herediaments  so  charged  hy  virtue  of  this 
Aet^Qit  any  part  thereof,  as  he  wonld  be  entitled  to  in 
case  the  person  agunst  wbonrsuch  judgment  shall 
have  been  so  entered  up  had  power  to  charge  the 
same  hereditaments,  and  bad,  by  writing  under  hb 
hand,  agreed  to  charge  the  same.'*'  Lookhig  back  to 
the  first  clause  of  tbb  section,  we  see  that  the  lauds, 
tenements,  rectories,  tithes,  rents,  &c.,  of  the  judg- 
ment debtor  form  the  subject  matter  which  b  charged 
hy  virtoe  of  thb  Act  It  b  eyident,  therefore,  that  if 
the  prior  portion  of  this  section  has  not  charged  a 
rectory,  the  subsequent  portion  is  inapplicable.  In 
other  words,  the  charging  power  in  the  first  clause  b 
eoextensive  with  the  remedy  in  the  second.  With 
regnrd,  then,  to  the  meaning  of  **  rectories,"  in  the 
l9th  section  it  b  plain  that  mu  t^mean  *^  by  rectories,'' 
for  admittedly  ecclesiastically  rectories  were  not  extend- 
ible nnder  an  degtU    Such  is  the  decision  virtually  of 


the  Lord  Justice  of  Appeal  in  Digby  v.  Irvine  (6  Ir. 
Eq.  149)^  whera  he  expresses  himself  thus:  **  There 
is  not  a  single  intimation  of  an  intention  of  the  Legb- 
lature  to  enlarge  the  description  or  change  the  cha- 
racter of  the  estates  which  might  be  extended  upon 
an  degU  under  the  statute  of  Westminster  or  the 
statute  of  Frauds."  This  decbion  is  approved  of,  and 
the  point  in  question  expressly  decided  in  Hawkins  ▼• 
Oathercole  (6  De  6.  M'N.  &  6.  25).  If  then,  ''  rec- 
tories "  means  '*  lay  rectories  "  in  the  19tii  section,  it 
must  bear  the  same  meaning  in  the  22nd  Section. 
When  the  language  of  one  statute  is  enbodied  in 
another,  in  the  latter  it  must  be  construed  as  it  waa 
in  the  former.  Eyre  v.  McDowell  (7  Ir.  Jur.  N. 
S.  45).  At  the  time  of  the  decision  in  Hale  v.  Car- 
pendale  the  Lord  Chancellor  had  doubts  as  to  tho 
validity  of  the  decbion  in  Hawkins  v.  Oathercole 
as  it  then  stood,  and  hb  lordship  thus  prefaces  hb 
judgment:  **  I  would  have  great  difficulty  in  coming  to 
the  conclusion  that  the  case  of  Hawkins  v.  Gather' 
colcj  dedded  by  Lord  Granworth,  was  wrong;  that 
case  was  a  more  difficult  one  than  the  present,  as  ui 
thb  countiy  it  had  been  establbhed  prior  to  the 
passing  of  the  3  &  4  Vict,  c  105,  that  a  clergyman 
could  charge  his  benefice,  the  Act  of  10  &  11 
Chas.  I.,  analogous  to  the  13  Ells.  c.  20,  having 
been  repealed,  while  the  EnglbhAct  remains."  Lord 
Sl  Leonards,  in  the  last  edition  of  hb  Vendors  and 
Purchasers,  p.  523,  in  nohJf,  expresses  it  as  hb  opinion 
that  the  bw  of  England  and  Ireland  on  thb  point  b 
now  the  same,  and  that  the  final  decision  in  Hawkins 
V.  Oathercole  is  equally  applicable  to  both  countries. 
/.  Greene  in  reply. 

Cur.  adv.  vulL 

Jan.  26,  1863.— Tkc  Lord  Ohakcellor^ — ^Thb 
case,  which  has  been  very  ably  and  fully  discussed, 
involves  a  question  as  to  the  construction  of  a  certain 
section  of  an  Act  of  Parlbment  which  relates  to  the 
operation  of  judgments  on  ecclesiastical  benefices.  It 
turns  upon  the  construction  of  the  3  &  4  Vict  c  1 05, 
which  came  before  the  Rolb  in  Lymberry  v.  Helsham 
and  Digby  v.  Irvine^  and  was  abo  discussed  in  a  case 
heard  before  myself  that  apparently  involved  a  con- 
tradiction to  the  other  decisions.  The  sections  of  the 
Act  are  the  same  as  those  which  were  in  question  in 
the^ariier  causes,  namely,  the  19th,  21st,  and  22nd* 
The  19th  section  of  the  3  &  4  Vict  a  105.,  after 
reciting  that  the  existing  law  was  defective  in  not 
providing  adequate  means  for  enabling  judgment  cre- 
ditors to  obtain  satisfaction  fh>m  the  property  of  their 
debtors,  and  that  it  was  expedient  to  give  judgment 
creditors  more  effectual  remedies  against  the  real  and 
personal  estate  of  their  debtors,  proceeded  to  enact 
that  the  sheriff  might  deliver  execution  to  the  party 
suing,  of  all  snch  lands,  tenements,  rectories,  tithes, 
rents,  and  hereditaments,  as  the  person  against  whom 
execution  b  so  sued,  or  any  person  in  trust  for  him 
shall  have  been  seised  or  possessed  at  the  time  of 
entering  up  the  judgment,  or  at  any  time  afterwards, 
**  in  like  manner  as  the  sheriff  or  other  officer  may 
now  make,  and  declare  execution  of  one  moiety  of  the 
lands  and  tenements  of  any  person  against  whom  a 
writ  of  degit  b  sued  out."  The  effect  of  thb  section 
WJ8  obviously  to  enable  the  sheriff  to  give  execution 
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of  a//  th«  UdcIs,  teneiMOts,  Ac,  of  a  judgment  debtor, 
itrherc  pievioo'^Iy  he  coald  only  deliver  execation  of  a 
m&iet^.  In  the  Rolls  the  right  confltruption  was  pat 
upon  it  both  by  the  Lord  Justice  of  Appeal  and  the 
present  l^aster  of  the  Rolls,  and  it  was  decided  tbat 
the  operatipD  6f  it  was  not  such  as  to  extend  to 
ecclesiastical  property  rights  which  did  not  exist 
before.  For  the  soundest  reasons  fnlly  givca  in  Lvm- 
bfrry  v.  HeUham  (\  Jr.  Gh.  633),  it  was  there  held 
that  this  section  did  not  affect  ecclesiastical  recto- 
ries, which  hi^d  never  been  extendible  under  an 
eUgiL  There  is  a  subsequent  section,  however,  which 
diflfers  in  its  aspect  from  the  19th,  and  gives  remedies 
of  a  different  character  firooi  those  which  existed  ail 
Common  Law.  1  refer  to  the  22nd  section,  which 
has  nothing  to  do  with  executions,  but  is  an  enact- 
inent  that  a  judgment  shall  operate  as  a  charge  on  pro- 
perty. Its  language  is  as  follows:  *'  that  a  judgment 
already  entered  up,  or  to  be  hereaffcer  entered  up, 
affalnst  any  person  in  any  of  her  Majesty*s  Courts 
or  Law  in  Dublin,  shall  operate  as  a  charge  upon 
fU  lands,  tenements,  rectories,  advowsons,  tithes, 
rents,  and  hereditaments,  including  lands  and  hero- 
4itaments  of  copyhold  tenure,  of  or  to  which  such 
person  shall  at  the  time  of  entering  up  such  judgment, 
9r  at  a!)y  time  afterwards,  be  seised,  possessed,  or 
entitled,  for  any  estate  or  interest  whatever  at  law  or 
in  equity,  whether  in  possession,  reversion,  remainder, 
or  expectancy,  or  over  which  snch  person  shall,  at 
the  time  of  entering  np^  such  judgment,  or  at  any  time 
afterwards,  have  any  disposing  power  which  hamight, 
without  the  assent  of  any  other  person,  exercise  for 
Lis  own  benefit,  and  shall  be  binding  as  against  the 
person  against  whom  snch  judgment  shall  bo  so  en- 
tered up,  and  against  all  claiming  under  him  after 
such  judgment,^  &o.  Now,  if  that  section  stood  alone, 
it  would  be  di£Bcult  to  exclude  from  its  operation  the 
property  in  question.  This  difficulty  was,  so  to  speak, 
the  basis  of  the  opinion  of  Lord  Cranworth  in  Maw- 
kins  V.  Gathercoie  (1  Sim.,  N.  a,  63),  where,  not- 
withstanding the  fact  that,  by  the  settled  law  of  Eng- 
land, a  clergyman  could  not  incumber  his  benefice,  it 
was  held  that  this  section  of  the  Act  overrides  the 
existing  law.  When  the  point,  then,  came  before  me 
m  the  case  of  Hafe  ▼.  Carptndali  (ubi  supra),  I  had 
before  me  tlie  Irish  law,  the  Irish  Act,  and  Lord 
Cranworth^s  decbion  on  the  construction  of  the  Eng^ 
llsh  Act,  which,  if  right,  was  ajortiori  an  authority 
as  to  the  interpretation  of  the  Irish  statute.  Accord- 
•  ingly,  I  then  decided  that  a  judgment  was  a  charge 
on  an  ecclesiastical  benefice,  and  m  doing  so  I  followed 
the  decision  of  the  Lord  Chancellor  of  EngUnd  in  a 
case  so  much  stronger.  The  judges  in  England  hav 
ing  felt  embarrassed  by  this  decision  in  Uawkiiu  v. 
OathercoU,  Stuart,  V.C^  in  the  case  oi  Baker  v.  Bro- 
thers (2  Sm.  &  Giff ,  609),  expressed  his  dissent  from 
the  opinion  of  Lord  Cranworth,  and  as  his  Lordship's 
judgment  was  under  review,  dismissed  a  motion  for  a 
receiver,  holciing  that  the  statute  of  Elizabeth  pi-e- 
▼ented  a  clergyman  from  incumbering  his  benefice. 
The  only  difficulty  experienced  in  England  seemed  to 
be  the  existing  state  of  the  law  as  tu  incumbrances  on 
ecclesiastical  property,  and  as  that  did  not  apply  to 
Ireland,  the  docision  hei*e  in  Hale  v.  Carpendale  was 
a^ted  on  for  many  y«*ars,  and  so  loattcr;)  remained  uu 


•I 


til  Hawkins  v.  GathercoU  (6  De  6.  M*K  &  G;  24 
L.  J..  Ch.,,N.  S.,  3321)  came  before  the  Lords  Jus- 
tices on  appeal.  The  deciuon  of  Lord  Craowonh 
was  then  reversed,  and  the  Court  held  thtt  *'  recto- 
ries," in  the  13th  sec^  of  the  1  &  2  Vict,  c  110, 
was  equivalent  to  *'  lay  rectoriea,^  ironi  comptri^a 
with  the  11th  section,  and  from  the  principle  of  cod- 
struction  that  when  a  word  occurred  in  the  early  put 
of  a  statute,  nnless  thero  was  a  manifest  repogmmgr, 
it  should  be  taken  as  having  the  same  meauing  io 
any  subsequent  section.  The  case  again  came  bdbre 
me  in  Winter  ▼•  Homan  (M  snpra);  perhaps  my  at- 
tention was  not  sufficiently  directed  io  Hawldntj. 
OcUhifPOoU  as  then  finally  decided,  and  ceitamly  thii 
case  had  not  theu  made  its  appearance  in  thejegnlir 
reports.  As  the  decision  turned  on  the  Irish  law,  I 
thought  I  was  actuig  right  in  following  the  anthod- 
ties  which  had  been  so  long  acted  on,  nnlen  thej 
should  be  shown  to  be  distinctly  erroneous.  The  case, 
however,  has  now  been,  brought  before  us  again,  and 
we  must  examine  into  the  principle  of  the  decision  ia 
Hawkins  ▼.  Oathercole^  and  ascertain  whether  there 
is  in  reality  any  diflbrenoe  between  the  law  of  Ireland 
and  England  on  this  questioa.  The  way  m  which  this 
came  before  us  by  appeal  from  Master  FitaGibboD  ap- 
peared at  first  sight  strange.  However,  it  seems  that 
Winter  v.  Homan  was  not  mentioned  to  the  Master 
at. the  hearing,  but  that  having  found  it  afterwards 
himself  in  the  oonrae  of  his  private  reading,  he  applied 
to  both  parties  to  have  the  eaae  re-heard  before  bun, 
\n  onler  that  he  might  follow  the  existing  decisioo  of 
this  Court  The  parties,  however,  refused  to  have  it 
re-heard,  and  henoe  the  whole  matter  is  very  aatisfac- 
torily  explained.  On  looking  mtoHawkinsy.  Goii^ 
ooU,  we  find  that  the  distinction  between  the  Koglish 
law  and  the  Irish,  although  an  argument  ftr  the  ooq- 
struction  of  the  words,  was  not  the  basis  of  the  deci* 
sion.  Where  **  rectories  **  oocnrred  in  ooesectioii, 
and  had  a  recuved  and  definite  meaning;  it  waa  rerj 
properly  held  that  the  same  interpretation  sboold  m 
pnt'onitmanother  partof  theaame  Act.  Nowtheri 
is  nothing  on  the  foce  of  the  aections  difiereot  in  the 
Irish  Act;  but  in  Ireland  then  (he  law  allowed  derfif- 
men  to  incumber  then:  bmiefices.  However,  it  is  om 
duty  to  reconcile  the  different  dausas  of  the  Act  of 
PariiamenI;  where  we  find  the  word  "rectories"  osed 
in  one  section  in  a  limited  sense,  we  should  pat  tbe 
same  meaning  on  it  in  another  section,  whose 
language  is  almost  identical,  nnless  we  are  eoa- 
strained  to  act  otherwise.  I  think  these  wordi  ^'reo- 
tories,"  "  tithes,*'  can  be  so  construed  in  tbe  22Da 
section,  anil  by  giving  to  them  the  meaning  of  "l^y* 
rectories  "and  'May-tithes,"  we  shall  reconcile  this 
section  with  the  interpretation  already  put  on  tbe 
19th.  )  am  satisfied  now  that  the  judgment  of  tht 
Court  OQ  this  question  originally  was  wroDgiV4 
lookiog  at  the  reasons  that  have  been  adduced,  I  oso- 
not  see  any  sound  or  satisfactory  distinction  between 
the  law  in  the  two  countries.  The  judgment  of  Mu- 
ter FitsGibbon  must,  therefore,  be  affirmed;  hot  no 
costs  ought  to  be  (pvon,  as  the  appellant  came  hen 
relying  upon  the  decisions  of  this  Court. 

The  Lord  JuancB  of  Appial.— I  concur  in  tbs 
judgment  of  the  Lord  Chancellor  for  tbe  resaoniM 
fully  stated  by  him.    This  appeal  was  absdutely  ao- 
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cesaiy  for  the  purpose  of  settling  the  law  on  this  sab- 
jecty  and,  therefore,  each  party  most  bear  his  own 
ooits  hi  the  Ckmrt  below. 


[BdOBI  THS  L0B2>  OSAHCEtLOB  iilD  TBS  I/A»  JuniCl 
OrAPPKAL.] 

IX    m  MATTIB    or   TBK    ttTATl    OV    JOHH    RORKB, 

owMn;  sx  pabtIi  Mabu  TaA»Kf.T.A  Llotd^  psn- 
TiQifSB.    Jfoy  7»  8. 

NotSoe — Comiructwe  or  TmptUed-^Priari^ — Segti- 
Ironofiv 

df  the  owner  of  an  eetate^  and  aieo  a  eoUdtdrt  ecoe- 
aOed  a  morigage  to  B^  dated  the  2Qtk  ofMarch^ 
1856,  and  registered  the  3rd  of  April,  1859.  On 
the  let  oj  March,  1859,  a  leaee,  on  fine,  of  the 
mme  lands  was  executed  hy  A  to  0,  and  this  woe 
registered  on  the  I6ih  of  March,  1859*  This 
lease  was  drawn  and  registered  hy  A,  for  which 
he  was  paid  by  C  the  cosU  out  of  podcdt.  Held 
the^  A  having  drawn  and  registered  the  lease,  was 
theselic&ar  ofO  in  the  trtUisaotion,  and  thai  C. 
therefore,  had  noiiee  through  A  of  the  prior  un- 
registered  mortgage  to  B. 

Tms  was  an  appeal  from  an  order  of  Judge  Longfield, 
made  wider  the  fbUowbg  circltimstances.  The  ease 
eame  before  the  Goort  below  on  the  motion  of  Maiy 
Stein,  Maigaret  Read«  Teresa  Ennis,  and  Anthony 
Biowna,  mortgagees,  who  sought  that  the  lands  of 
Tjrndbtowa,  being  a  part  of  the  lands  ordered  to  be 
sold  m  this  natter,  should  be  sold  discharged  from  a 
eertam  lesss  bearing  date  the  7th  of  March,  1859. 
This  motioB  was  opposed  by  Patriek  liaher,  the 
lessee  in  the  said  lease  and  the  appeUant  in  the  present 
appeal  By  a  deed  of  mortgage,  dated  the  29th  of 
March,  1856,  John  Rorke,  the  owner  in  this  matter, 
couTcyed  the  knds  of  Tynllstown  amongst  others  to 
Mary  Stein,  Margaret  Beid,  and  Teresa  Ennis,  to  secnre 
ih»  r^Mfcyment  of  a  sum  of  £4,000,  with  interest 
thereon  at  the  rate  £5  per  oent  per  annnm,  and  this 
mortgage  was  registered  on  the  3rd  of  A[^  1859. 
By  an  other  indentnre  of  mortgage  dated  the  1st  of 
Febmary,  1859,  John  Rorke  granted  the  knds  of 
Tyrellstown,  with  others,  to  Anthony  Browne,  to 
secnre  the  repayment  of  a  sum  of  £3,000  with  in- 
terest at  the  rate  of  £5  per  cent,  per  annnm.  This 
mortgage  was  registered  on  the  23rd  of  March,  1859. 
By  an  indenture  of  lease,  bearing  date  the  7th  of 
March,  1859»  John  Rorke  demised  the  said  lands  of 
Tyrrdlstown  to  Patriek  Maker,  the  appellant,  for  a 
term  of  thirty  years^  at  a  yearly  rent  of  £845,  the 
ksaee  at  the  same  time  paying  one  yeai'srent  in 
adTsaoe  and.  a  fine  of  £1,500.  This  lease  was 
registered  on  the  I6th  of  Mait^h,  1859*  The  owner, 
John  Rorke,  was  a  solicitor,  and  it  was  alleged  in 
sn|>port  of  this  motipn,  that  on  the  occa:«ion  of  granting 
this  %ue  of  the  7th  of  March,  1859,  he  had  acted  as 
solicitor  for  the  lessee  Patrick  Maber.  On  the  other 
hand  an  affidavit  was  filed  by  Patiick  Maker,  in 
which  he  stated  ho  had  never  employed  John  Rorke 
as  his  solictor  on  this  or  any  otiier  occasion ;  but 
that,  on  the  supposition  that  such  wa^  the  custom  of 


the  country,  he  had  allowed  his  hindlord  to  prepare 
the  lease,  and  had  merely  paid  him  the  expenses  out  of 
pocket  hicurred  in  the  preparation  of  the  lease.  Such 
beuig  the  facts  of  the  case,  the  mortgagees  mam- 
tained  that  their  mortgages  were  endtled  to  priority 
over  the  lease  to  Maher,  notwi^tandfaig  the  prior 
registry  of  the  lease,  on  the  grounds  that  the  mort- 
gagor had  notice  of  the  mortgages  execnted  prior 
to  the  lease;  and  that  the  lessee  was  constmotively 
affected  by  this  notice,  inasmuch  as  he  had  employed 
the  mortgagor  as  his  solidtor  in  the  preparation  of  the 
lease.  The  matter  having  been  fnUy  aigned,  Judge 
Longfield  rule4  that  the  hmds  in  question  should  be  sold 
discharged  of  the  lease  to  Patrkk  Maher,  with  liberty 
for  hun  to  app^  for  compensation  at  tlra  settling  f  f 
the  schedule,  if  there  should  be  any  funds  remaining 
after  payment  of  prior  incumbrances.*  From  this 
ruling  of  Judge  Longfield  Patrick  Maher  now  ap- 
peal^ 

Serjeant  SulUvan  (with  him  Sir  Colman  OPLogh- 
ten,  Q.(7.,  and  Palles),  for  the  appeUant— The  anth^- 
rities  as  to  constructive  notice  have  changed  of  U|o 
years— -Lord  St  Leonards'  Vendors  and  Pnrehasersi 
14th  ed.  768;  Perry  y.ffoU  (2  DeQ^¥.&  J.  38); 
Espin  y.  Pemberi^m  (3  De  O.,  and  J.,  547;  4 
Drewry,  333)-,  Perry ^Herrick  v.  Atwood(2  De  G. 
&  J.  21);  In  re  Burmester  (9  Ir.Gh.  41);  Tucker  y. 
ffenzia  (4  Ir.  CL  513)  foUowmg  Majoribanks  y. 
Hovenden  (6  Ir.  Eq.  238). 

May  S.— Flanagan,  Q,C.  (with  him  M.  (yZogh- 
kn)^  in  support  of  the  ruling  of  Judge  Loogfield. 

Rorke  acted  as  solicitor  for  Maher  in  this  transac- 
tion, end  therefore  in  accordance  with  the  authorities 
on  this  pomt  Maher  must  be  held  to  be  affected  with 
notice  of  the  prior  mortgages — Atkins  v.  Deltnege  (12 
Ir.  Eq.  1);  Twycross  y.  Moore  (13  Ir.  Eq.  250); 
Tubker  y.  HenziU  fhbi  supraj;  Kennedy  y.  Chreene 
(3  MyL  &  E.  699);  AUerbury  y.  WaUU  (8  De  G. 
M'N.  &  G.  454);  Dryden  y.  Frost  (3  Myl.  k  Cu 
670):  Eyre  v.  Burmester,  (8  Jur.  N.S.  1019). 

Sir  CMman  O'Loghien,  Q,C^  in  reply. — The  pHn- 
cipal  question  in  the  case  is,  whether  Rorke  b  to  be 
considered  the  attorney  of  the  appellant  That  he 
was  not  the  actual  attorney  is  manifest;  if  anything, 
he  can  only  be  regarded  as  the  constructive  attorney. 
The  earliest  case  on  this  subject  is  Sheldon  y.  CoX; 
(Amb.  624),  where  notice  to  an  agent  was  held  to  be 
notice  to  the  principal;  but  there  it  was  admitted  thst. 
Cox  had  acted  as  attorney  to  Drummond  and  Mark- 
ham.  Although  the  older  cases  may  appear  to  be 
strict  on  this  point,  they  are  virtually  overruled  by , 
later  decisions.  In  fact  it  may  now  be  laid  down 
that  a  party  taking  under  a  subsequent  conveyance 
will  only  be  affected  with  notice  of  prior  incumbrances, 
so  far  as  a  knowledge  of  their  existence  could  have 
been  acquired,  if  he  had  employed  an  independent  so-, 
licitor— J^^n  v.  Pemberton  (ubi  supra);  Bwke  v. 
SmUh  (9  Ir.  Eq.  137);  1  Furlong's  LandL  &  Ten.^ 
379;  Baker  v.  Meryweather  (2  Carr.  &  Kir.  737); 
Chandos  v.  Brownlow  (2  Ridg.  P.  C,  845);  Frail 
V.  Ellis  (16  Beav.  350);  Ware  v.  Egmont  (4  De  G. 
M-N.  &  G.  473);  GrisseUx.  Robinson  (3  Bing.  N.C. 
10). 

•In  re  John  Rorkt's  Estate  (8  Ir.  Jar.  N.S.  63;  13 
Ir.  Ch.273) 
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TuK  Lord  Chamcsllor.— This  Is  an  important  ease. 
It  involires  two  qaestions*  both  of  great  importaDoe. 
And  in  the  first  place,  as  to  whether  Mr.  Rorke  was 
the  agent  or  solicitor  of  Maber  in  this  matter,  I  con- 
s'der  it  nnqaestionable  that  in  form  he  was.     He  en* 
grossed  the  lease  by  Maher's  direction;  no  draft  of  it 
was  submitted  to  anj  other  solicitor;  and  in  every 
waj  he  acted  entirely  as  if  solicitor  for  the  tenant.  A 
great  deal  has  been  said  as  to  the  eastern  of  the  land- 
lord's solicitor  preparing  the  tenant's  lease;  bnt  this 
case  goes  farther;  this  is  a  pnrchase  more  than  a 
lease.    However,  this  lease  after  delivery  was  regis- 
tered by  Rorke;  snd  even  though  it  may  be  custom- 
aiy  for  the  landlord's  solicitor  to  prepare  the  lease, 
without  doubt  it  is  the  part  of  the  tenant's  solicitor 
I  *  register  it.    This  transaction  b  all  done  by  Mr. 
Rorke;  is  all  for  the  benefit  of  the  tenant,  and  b  all 
done  as  solicitor.    Thb  b  not  the  ordinary  case  of 
no:iee.  In  the  case  in  Ridgeway,  Chandos  v.  Brown- 
low  (ubi  supra),  Pescod  was  not  the  person  who  con- 
veyed the  estate  to  the  tenant.  The  lease  too  was  submit- 
t  jd  by  the  tenant  to  his  co-lessees  in  Ireland,  and  a  new 
draft,  as  approved  of  by  counsel  in  Ireland,  was  subse- 
quently sent  back  to  £ngland,and  executed  by  the  lessors. 
Thb  case  then,  does  not  go  to  establbh  the  position 
conteuded  for  by  the  appellant.    Iq  the  present  ease 
Mr.  Rorke  was  substantially  the  tenant's  soltdtor  in 
the  registration,  and  the  registration  b  the  very  act 
complained  oC     In  Majoribanks  v.  Hovendm  (ubI 
snpraj  notice  to  the  attorney  is  held  to  be  sufiicient 
notice  to  the  client ;  and  as  such  b  sufficient  to  dis- 
place a  deed  on  the  regbtry.    Here  Rorke  had  un- 
doubtedly that  notice.    A  question  then  arises  as  to 
how  far  thb  general  principle  b  modified  by  the  fact 
that  the  lease  would  not  have  been  executed  if  the  te- 
nant had  actual  notice  of  the  prior  incumbrances.     A 
dbtinction  is  sought  to  be  made  between  the  present 
case  and  those  cited;  and  Sir  Golman  O'Loghlen  has 
endeavoured  to  establbh  the  principle  that  when  the 
fact  b  one  which  might  have  been  discovered  by  or- 
dinary diligence,  if  an  independent  solicitor  had  been 
employed — and  in  such  a  case  only — the  tenant  will 
be  a£fected  by  notice.    It  does  not  strike  me  that 
any  such  dbtinction  exbts.     In  Espin  v.  Pemb^ion 
<3  Do  0.  &  J.,  554),  Lord  Chelmsford  observes, 
**  The  notice  which  a£fects  the  prindpal  through  a  so- 
licitor, does  not  depend  upon  whether  it  is  communi- 
cated or  not.     If  a  person  employs  a  solicitor  who 
either  knows  or  has  imparted  to  him  in  the  course  of 
hb  employment,  some  fsct  which  affects  the  transac 
tion,  the  principal  b  bound  by  the  fact,  whether  it  is 
communicated 'or  concealed  from  him If  the  mort- 
gagee b  imprudent  enough  to  entrust  hb  interests  to 
the  mortgagor,  being  a  solicitor,  he  may  do  so  and 
take  ail  the  consequences."    Thus,  the  principal  b 
affected  by  notice  of  a  fkct  which  b  cither  known  or 
imputed  to  be  known,  and  this,  too,  in  a  caae  of  ac- 
tual  fraud,  as  in  Kennedy  v.  Greene.    Espin  v.  Pern- 
bertan  was  a  somewhat  simiUr  case,  but  there  there  were 
facts  which  dbplaced  the  position  thatPemberton  acted 
as  solicitor  for  Browne.      In  the  present  case  plainly 
kiiowlvMJge  exbted  on  the  part  of  Mr.  Rorke,  and  from 
the  circumstances,  it  abo  appears  that  he  acted  as  so- 
licitor for  Mabcr.    Therefore,  however  one  may  re* 
gret  the  doctrine  of  notice,  this  appears  to  me  to 


come  within  the  recognised  antborities.  The  decUion 
of  the  Court  below  must  be  affirmed,  but  withoat 
coats. 

Tbx  Lobd  Justkb  of  Afpkal. — I  am  entirely  of  the 
same  opinion.  The  caae  b  perfectly  dose  to  the  ao- 
thorities  on  thb  pdot.  Withont  going  into  it  b  de- 
tail, it  b  enough  to  say  that  the  appelUnt  paid  Mr. 
Rorke  the  charges  for  regbtering  hb  lease.  The  act 
of  regbtration  was  done  as  agent  for  Maber,  and  this 
b  the  act  wherein  oonsbts  the  gronnd  of  the  fraud. 
If  there  had  been  no  registration,  thb  question  would 
not  have  arisen.  The  very  ad  which  constitates  the 
claims  of  Maher,  b  that  which  subverts  the  natural 
priority  of  the  deeds.  Order  bdow  afirmecL 

NoTB. — ^Ai  to  the  doctrine  of  oomtrnctive  noto  throng 
a  solicitor,  Tide  WpUkr.P^tbm  (2  N.  R.  fiOO;  9  L  T.,  NJ. 
71;  11  W.  B.  1081>— Rip. 


CTourt  of  duern^0  Mtnt^. 

CRcported  by  WUltom  WoodlodlE.  Eiq.,  Barri0l«r.^la«.] 

Grown  Side. 
[Coram  O'BRiBr,  Hates,  and  FrTZOiRAU\  JJ.*] 

The  QaREN  at  the  pROSBCirnoir  of  Joseph  Can  «. 
The  Midland  Goontrs  and  Shannon  JuiicnoR 
Railwat  Compant.— i\rov.  12,  Dec  13,  1862. 
Mandixmue — Traneftr  cf  Shares  io  Pauper  fir  fur- 

poee  of  getting  nd  of  liability. — Consideration, 
A  conditioned  order  for  a  memdamus  to  register  a 
transfer  of  shares  m  a  railway  compamf  mik 
absolutSy  although  it  appeared  that  t&e  troMfer 
which^  however^  was  a'  tranter  out  and  out,  not 
subject  to  any  secret  truttjor  the  transferor,  ve$ 
made  to  a  pauper^  m  order  to  enable  the  transferor 
to  get  rid  of  UdbiUty^  amd  that  the  eonsHtratm 
money  stated  in  the  deed  tMW  a  mere  fidson  (Da* 
bitante  Fttzqerald^  J.) 
This  was  a  motion  on  behalf  of  tlie  Midbnd  Goonlies 
and  Shannon  Junction  Railwav    Company  to  sherr 
canse  against  a  conditional  order  for  a  mandamas, 
bearing  date  the  17th  January.  1862,  whereby  it  was 
ordered   that   a  writ    of  mandamus   should  issoe 
directed  to  the  Midknd  Counties  and  Shannon  JDn^ 
tion  Railway  Company,  directing  them  by  their  seem- 
tary  to  enter  in  the  register  of  transfers  of  said  com- 
pany, a  memorial  of  the  transfer  to  the  said  Joseph 
Crea  by  one  George  Barton  as  a  shareholder  in  the 
said  company,  of  the  shares  of  him,  the  said  George 
Barton,  in  the  said  company,  by  deed  duly  execated 
in  that  behalf  by  the  said  George  Barton,  bearing 
date  the  30th  October,  1861,  and  to  endorse  snch 
entry' on  the  deed  of  transfer  aforesaid,  pursuant  to 
the  requisition  of  the  said  Joseph   Crea,  and  the 
requirement  of  the    statutory  enactments   in  that 
behalf  unless  cause  shown.    The  affidavit  of  Joseph 
Crea,  the  prosecutor,  stated  that  he  had  been  informed 
by  George  Barton,  and  believed  that  some  time  at 
the  end  of  the  year  1860  or  eariy  in  the  year  1861> 
he,  said  George  Barton,  at  the  earnest  solidution  of 
certain  gentlemen  then  interested  in  an  undertaking 
for  constructing  a  railway  for  communication  between 

*  The  Lord  Chief  Justice  wm  preMnt  daring  the  atjgamaou  in 
this  and  the  following  case,  but  todi  no  pari  in  tbo  jtt4gineiits. 
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Bftnagher  and  Meelick  in  the  King's  Conntj  and  the 
Great  Southern  and  Western  Railwaj  at  the  town  of 
Giara  in  the  said  connt7,  was  indaoed  to  subscribe  for 
ten  shares  in  the  said  undertaking,  the  capital  of  which 
▼as  to  consist  of  12,000  shares  of  £10  each,  the  com- 
pany to  be  called  '*the  Midland  Counties  and  Shannon 
Jnnction  Railwaj  Company;"  that  deponent  had  also 
been  informed,  and  belieTed,   that  the  proirisional 
directors  of  the  said  undertaking  procured  an  Act  of 
Parliament  to  be  obtained  and  passed  on  the  6th 
August,  1861,  being  cap.  246  of  the  24  and  26  Vict., 
and  shortly  describ^  as  *'  The  Midland  Counties  and 
Shannon  Junction  Railway  Act,  1861,"  whereby  the 
subscribers  therein  named  were  united  into  a  com- 
pany for  the  purpose  of  said  undertaking  under  the 
name  and  title  aforesaid,  and  were  by  that  name 
Gon«iitated  a  body  corporate,  with  perpetual  succes- 
sion and  a  common  seal;  and  the  Companies  Clauses 
Consolidation  Act,  1845,  the  Lands  Clauses  Consoli 
dation  Act,  1 845,  and  other  statutes,  were  incorpo- 
rated with  the  said  Act;  that  after  the  incorporation 
of  the  company  the  directors  made  the  first  call  of 
£2  per  share,  payable  on  or  before  the  Ist  of  No- 
vember, 1861,  and  no  further  call  had  since  been 
made;  that  Mr.  Barton,  on  the  requirement  of  certain 
of  the  sud  directord,  on  the  22nd  October,  1861,  paid 
into  the  Bank  of  Ireland,  to  the  credit  of  the  said 
company  the  sum  of  £20,  being  the  amount  of  She 
B^  call  of  X2  per  share  on  his  said  shares,  and 
theieapon  received  a  written  receipt  therefor,  signed 
by  Clviatopher  Dolier,  on  behalf  of  the  Governor  and 
Company  of  the  Bank  of  Ireland;  that  the  said 
Barton  having  afterwards  agreed  with  the  prosecutor 
for  a  transfer  to  him  of  the  said  ten  shares  of  him  the 
said  Barton;  he,  the  said  Barton,  did  executa  under 
Iu3  hand  and  seal,  pursuant  to  the  providons  of  the 
Companies  Clauses  Consolidation  Act,  1845,  a  deed 
of  transfer  of  the  said  ten  shares  to  deponent,  and 
that  deponent  who,  thereupon,  under  his  hand  and 
seal,  subscribed  and  affixed  to  the  said  deed  of 
tnosfer  accepted  the  said  transfer,  and  the  said  deed 
was  executed  and  bore  date  the  30th  October,  1861 ; 
that  on  the  4th  November,  1861,  the  first  half-yearly 
meeting  of  the  shareholders  of  the  said  company  was 
held  at  the  office  of  their  solicitor,  at  Upper  Ormond- 
qoay,  in  the  city  of  Dublin,  and  pursuant  to  a  resolu* 
tJOQ  pa8s*ed  at  the  said  meeting,  the  common  seal  of 
the  company  was  affixed  to  the  register  of  share- 
holders;  that  on  the  1st  of  November,  t861,  a  gentle- 
man named  Joeeph  Kent,  on  behalf  of  deponent  and 
others,  wrote   a  letter  to  Mr.  Robert  Hacket,  of 
Firbane,   in  the  Kings's  County,  secretary  of  the 
company,  and  therewith  enclosed  to  him,  amongst 
others,  the  sud  deed  of  transfer,  for  the  purpose  of 
the  same  being  registered,  and  required  him,  as  such 
secretary,  to  let  him,  the  said  Kent,  have  the  certi- 
ficate of  the  registry  of  such  transfer  at  his  earliest 
conreoienoe;  that  in  reply  to  this,  Mr.  Hacket,  on  the 
2nd,  November,  1861,  wrote  to  Mr.  Kent  a  letter 
merely  returning  the  transfers ;  that  Bir.  Kent  then  wrote 
to  Mr.  Hacket  askiug  for  his  reasons  for  not  register- 
ing the  transfers,  to  which  Mr.  Hacket  leplied  on  the 
8th  of  November,  1861,  referring  Mr.  Kent  to  Mr. 
Meldan  the  solicitor  for  the  company,  and  adding:  **  1 
may,  however,  tell  you  that  we  look  upon  the  matter  as 


a  fraudulent  transaction  towards  the  above  eompanyt 
and  I  have  in  my  possession,  a  letter  from  one  of 
your  acceptors  of  the  transfers  declining  to  have  any- 
thing further  to  do  with  it,  and  requesting  his  ngna- 
ture  to  the  so-called  transfer  cancelled:  1  suppose  he 
does  not  fancy  a  term  of  imprisonment;**  that  after 
deponent  ^ad  accepted   the  transfisr  irom  George 
Barton,  and  after  same  had  been  sent  to  be  registen^ 
a  person  called  on  deponent  at  his  place  of  businesa 
in  Clara,  and  told  him  that  Mr.  Hacket  had  sent  for 
him,  and  that  he  was  waiting  for  him  at  the  Clara 
Railway  Station,  and  that  deponent  forthwith  went  to 
the  smd  railway  stition  and  there  saw  Mr.  6reer« 
with  whom  deponent  was  acquainted,  who  then  intro- 
duced him  to  the  said  Hacket,  saying  to  the  said  Hacket: 
**  this  is  one  of  the  young  men  who  has  accepted  the 
transfers,"  or  words  to  that  effect;  whereupon  the 
said  Hacket  addressed  deponent,  asking  him  did  he 
know  the  danger  he  incurred  by  accepting  said  trans- 
fers, and  the  said  Hacket,  after  holding  out  various 
threats  to  him,  finally  stated  that  he  would  be  ifO- 
prisoned  for  life  if  he  had  anything  to  do  with  the 
said  transfers,  and  he,   the  said  Hacket,  strongly 
recommended  and  urged  him,  in  order  (as  he  stated) 
that  deponent  should  save  himself  ftom  such  imprison- 
ment, that  he  should  withdraw  from  the  matter,  and 
that  the  only  way  he  could  do  so  would  be  by  writing 
a  letter  to  the  solicitor  of  the  company,  that  he  would 
have  nothing  to  do  with  the  transfer,  and  also  request- 
ing him  not  to  register  same;  and  that  deponent 
being  greatly  frightened  and  alarmed,  wrote  such 
letter  to  the  solicitor.    The  affidavit  also  referred  to 
language  used  at   the  half-yeariy  meeting,   which 
was,  deponent  believed,  calculated  and  designed  to 
intimidate     unduly   and    unreasonably    any  parties 
who  should  contemplate  to  accept,  or  might  have 
accepted  transfers  of  any  shares  in  the  company;  and, 
finally,  stated  that  deponent  was  now  ready  and  willing 
to  abide  by  the  shares  transferred  to  the  deponent,  and 
that  the  application  for  a  mandamus  was  made  with 
the  knowledge  and  full  concurrence  of  George  Barton. 
The  deed  of  transfer  of  the  shares,  which  bore  date 
the  30th  October,  1861,  purported  to  be  mpde  in 
consideration  of  the  sum  of  £15  sterling  paid  to 
Barton  by  Joseph  Crea.    There  was  an  affidavit  by 
Mr.  Hacket,  in  which  that  genUeman  suted  it  to  be 
positively  untrue  that  he,  after  holding  out  various 
threats  to  the  prosecutor,  finally  stated  that  the  said 
prosecutor  would  be  imprisoned  for  life  if  he  had  any- 
thing to  do  with  the  transfers.     The  account  which 
Mr.  Hacket  gave  of  the  transaction  was  as  follows: 
that  it  was  perfectly  true  that  he  did  send  for  said 
Joseph  Crea  as  stated,  and  asked  him  if  he  were 
really  going  to  buy  Mr.  Barton's  shares;  that  Crea 
replied  that  he  was;  that  deponent  then  asked  him  if 
he  were  really  going  to  take  them  and  to  pay  up  the 
calls  on  them;  and  Joseph  Crea  then  said  he  knew 
nothing  about  them,  that  Mr  Barton  asked  him  to 
sign  the  paper,  meaning  the  transfers,  and  that  he 
did  so,  but  that  ho  had  no  money  or  intention  to  pay 
anything  on  them;  that  deponent  then  told  him  that 
by  signing  that  paper  he  placed  himself  in  Barton's 
shoes,  and  that  deponent  knew  very  well  the  railway 
company  would  look  to  him  for  the  payment  of  the 
shares  and  press  the  matter  by  law,  and  that  he 
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fthoald  either  pay  the  amomit  or  go  to  gaol,  and  that 
from  what  deponeot  learned  of  the  law  of  each  a  ease 
that  ho  wonld  not  come  oat  nnder  the  Insolvent^  Act, 
and  moat  tikelj  would  have  to  be  in  gaol  for  life,  as 
it  was  OTidentlj  a  fhradnlent  traqsaction;  that  said 
Joseph  OroA  then  expressed  a  wbh  to  have  nothing 
more  to  do  with  it,  on  which  deponent  advised  him 
not  to  be  guided  bj  anything  deponent  had  said,  that 
ho  should.consnlt  with  a  lawyer  on  the  subject  and 
take  tho  best  advice  as  to  how  he  should  act;  that 
deponent  also  gave  him  Mr.  Meldon*s  address,  and 
deponent  positively  sidd  that  to  the  best  of  his  recol- 
lection the  foregoing  was  all  tho  conversation  that 
pas«ed  between  him  and  the  said  Joseph  Grea,  and- 
that  it  was  not  his  intention  to  use  any  intimida- 
tion whatever,  his  object  being  merely  to  explain 
to  Grea  the  liability  he  incurred  by  accepting  a 
transfer  of  the  shares,  that  he  was  acting  entirely  on 
his  own  responsibility  in  sending  for  and  speaking  to 
said  Grea,  and  that  he  had  received  no  instructions  to 
dg  so,  either  from  any  of  the  directors  or  from  the 
solidtor  for  the  company.  The  affidavit  farther  stated 
that  Joseph  Grea  was  a  shopman  or  apprentice  to  sud 
George  Barton,  and  was  entirely  dependent  on  him,  and 
was  a  person  without  any  means  of  paying  up  the  calls 
on  the  said  shares;  it  also  stated  the  belief  of  deponent 
that  the  sum  otS\6  mentioned  in  the  deed  of  transfer 
as  the  consideration  motiey  for  said  transfer  never  was 
paid  or  intended  to  to  be  paid  by  the  said  Joseph  Crea 
to  said  George  Barton,  but  that  the  sole  object  of 
said  transfer  was  to  rid  smd  George  Barton,  who  was 
a  solvent  and  respectable  man,  from  his  liability  on 
foot  of  said  shares  by  transferring  them  to  a  pauper. 
The  affidavit  of  Mr.  Meldon,  after  shortly  referring  to 
the  formation  of  the  company,  went  on  to  state  that 
the  fifth  paragraph  of  the  subscription  contract  pro- 
vided that  a  deposit  of  £1  per  share  should  be  paid 
by  each  subscriber  at  the  time  of,  or  previous  to, 
signing  the  deed;  that  said  deed  was  duly  executed 
by  G^rge  Barton;  that  on  the  25th  of  January, 
1861,  the  provisional  directors  made  a  call  of  10s. 
per  share,  being  a  portion  of  £1  per  share  provided 
by  said  contract  to  be  raised,  and  that  deponent  im- 
mediately after,  and  before  the  Act  was  passed, 
applied  to  said  Barton  for  payment  of  the  amount; 
that  the  provisional  directors  met  on  the  28th  July, 
1861,  and  previous  to  the  Act  obtaining  the  royal 
assent,  a  resolution  was  passed  calling  for  payment  of 
10s.  per  share,  being  the  balance  of  the  deposit  of 
£1  per  share;  that  the  Act  of  incorporation  received 
the  royal  assent  on  the  6th  August,  1861,  and  a 
call  of  £2  per  share  was  soon  after  made;  that  the 
said  George  Barton  referred  to  in  prosecutor's  affi- 
davit had  duly  executed  the  subscription  contract,  but 
had  never  paid  up  any  portion  of  the  £1  per  share 
provided  to  be  paid  by  It;  that  about  the  4th  Novem- 
ber, 1861,  deponent  received  from  the  prosecutor  a 
letter  of  which  the  following  was  a  copy:  **  Glara,  No- 
yember  3rd,  1861,— J.  D.  Meldon,  Esq.;  Sir,  I  have 
signed  my  hand  to  a  form  accepting  of  ten  shares  in 
the  Shannon  Junction  Railway,  transferred  to  roe  by 
George  Barton  of  Glara,  not  then  knowing  the  liabil- 
ties  nnder  which  I  was  bringing  myself,  and  since 
that  I  have  ascertained  information  letting  me  know 
iangors  to  which  I  exposed  myself,  and  as  1  am 
3  to  pay  any  sum  of  money  which  may  be  called 


for,  I  win  decline  it,  if  it  may  please  yon  to  do  so. 
Hoping  that  you  will  proceed  no  further,  and  that  70a 
will  have  my  name  crossed  oS,  I  am,  Sk,  yonr  moat  obe- 
dient humble  servant,  Joseph  Crea.**  -  Seponeottheiii 
on  behalf  of  the  company,  submitted  that  the  oon- 
ditional  order  should  be  £sdiarged  for,  amongrt 
others,  the  following  reasons:  1st,  that  the  d^KMh  of 
£1  per  share  reqmred  by  the  subscription  contract 
was  never  paid  by  Barton;  2nd,  that  the  transfer  wis 
colourable  only  and  fituidnlent  for  the  purpose  of 
evading  liability,  and  that  the  consideration  of  £15 
stated  in  the  deed  to  have  been  paid  never  was,  in 
fact,  paid  by  the  prosecutor  out  of  his  own  money  if 
pidd  at  alL 

Beri>n^  dC  (with  him  Barry,  Q.C.  and  Finck 
WhUe)  for  the  oompany.^We  resist  the  applicafioa 
for  a  mandamus  on  the  ground  that  the  £1  por  share 
was  not  pidd,  and  also  on  the  ground  that  the  tnnsfisr 
is  colourable,  and  that  neither  transferor  nor  transferee 
has  complied  with  the  express  proviuons  of  the  Act 
of  Pariiament,  by  whidi  it  is  required  that  in  traasfen 
the  consideration  for  the  transfer  shall  be  truly  stated 
in  the  deed.    The  statement  in  the  deed  is  that  the 
consideration  vras  £  1 5 ;  we  say  that  nothing  was  paid, 
and  that  b  not  denied.    This  is  not  the  case  of  a 
band  fide  transfer.   ChMhU  Case  (2  De  G.  F.  and  J. 
362).    rcyBrien,  /.—What  do  yon  look  upon  as  the 
test  of  bona  fides  in  an  assignment?]    A  h(mA  fide 
intention  on  the  one  part  to  take,  and  on  the  other  to 
part  with  the  shares.    That  does  not  exist  here, 
because  Grea  himself,  after  taking  time  to  consider, 
deliberately  calls  the  transaction  a  form.    Then  the 
consideration  is  untruly  stated;  st.  8  and  9,  Vict. 
c  16,  s.  14.    rOTBrien,  Jl— The  consideration  it  is 
true,  is  directed  by  the  Act  to  be  truly  stated,  hot  is 
that  so  mandatory  that  a  deed  of  assignment  which 
states  the  consideration  untruly,  is  not  to  be  pe- 
tered?   As  ft  matter  of  fact  there  is  scarcely  a  d^ 
of  transfer  which  states  the  consideraUon  tmly  as 
between  the  transferor  and  trsnsferee.    There  are 
generally  several  assingnments,  and  the  last  is  the  one 
for  which  the  consideration  is  stated.]    The  words  io 
reference  to  that  are  as  mandatory  as  any  in  any  of 
the    sections  relating  to    the    transfer   of  shares. 
[(yj^rten,  v.— The  consideration  might  be  reqaired 
,  to  be  stated  for  the  purpose  of  the  Stamp  Laws].    A 
.shareholder  has  not  an  absolute  right  to  transfer  his 
shares,  hb  right  to  do  so  is,  by  the  14th  section  of 
the  act,  8  and  9,  Vict.  c.  16,  subject  to  the  regola- 
tions  of  the  company."     [-ffayss,  J".— Does  yonr  case 
go  to  this,  that  even  if  there  was  a  registry  of  the 
transfer  the  transfer  would  be  bad,  because  the  consi- 
deration was  not  truly  stated?]     No,  becanse  the 
company  would  have  accepted  the  shareholder,  and 
would  have  waived  its  right  to  insist  upon  the  want 
of  consideration.      Ex  parte  Budd,  (10  W.  R.  51, 
s.  c  31  L.  J.  N  S.  Gh.  4),  is  an  important  case  npon 
the  statement  of  consideration.     The  question  in  this 
case  is  not  so  much  as  to  Barton's  liability  as  whether 
this  is  a  case  where  the  Gourt,  having  a  discretion, 
ought  to  exercise  that  discretion  by  granting  a  oaa- 
damus.     The  party  has- power,  under  tho  Common 
Law  Procedure  Act  of  1856,  to  issue  a  summons  and 
plaint  claiming  a  mandamus,  and  he  ought  to  be  left 
t  >  that  remedy. 

Sullivan,  Serjt.  and  Phillips  for  the  prosecutor.— 
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The  only  meaaiug  of  the  s^tioa  as  to  stating  the 
eoMideration  is,  that  a  less  snoi  shall  not  be  stated  to 
kave  been  paid  tbap  hu  actually  been  paidt  and  that 
b  for  the  purposes  of  the  Stamp  Lawa.  Cheaie  v. 
Ktmward  (  3  De  G.  d^  J.  27),  showa  that  the  fact  of 
sothing  having  been  paid  on  the  shares  will  not  inva* 
lidate  aa  arrangement  to  accept  a  transfer  of  them. 
Ex  parte  Budd^  and  the  other  cases  cited  on  the 
other  side*  were  all  cases  under  the  Winding-up 
Acta»  and  the  qoestioii  in  them  was,  whether  there 
was  Dot  sorao  secret  trost  in  existence.  .There  is 
no  case  of  the  kind  made  here.  The  transfer  here 
was  intended  to  be  a  traosfbr  out  and  oat  The  pay- 
meat  of  the  deposit  is  not  a  ooncUtioii  precedent.to  the 
party  being  entitled  to  be  looked  npon  as  a  share* 
hoVler.  The  only  condition  precedent  to  a  transfer 
impo:ied  by  the  16th  section  of  the  Act  of  Parlia- 
neut  ia»  that  all  caUs  shall  have  been  paid;  a  deposit 
is  a  different  thing  from  a  calL  Mr.  Barton  never 
was  asked  to  pay  anything  but  the  ten  shillings.  If 
the  transfer  was  made  for  the  bond  Jide  purpose  of 
passing  an  interest  we  are  entitled  to  be  put  on  the 
register  of  shareholders,  no  matter  whether  the  inten- 
tion was  to  get  rid  of  a  liability  or  not— -Z^s  Paaa's 
Case  (4  De  6.  &  J.  544).  The  test  is,  does  the 
assignor  retain  any  bterest,  or  is  it  btended  that  he 
shoold  part  entirely  with  the  shares?  If  the  company 
have  a  claim  onder  the  snbscribers'  contract,  let  them 
sue  oa  it  but  the  transfer  should  not  be  vitiated. 

Barry ^  Q^CU  replied. — ^There  is  no  answer  to  onr 
chaiga  ^the  transaction  being  coloaraUe  only.  The 
prerogative  writ  of  mandamus  should  not  be  granted 
to  ^ve  effect  to  such  a  transaction.  The  case  has 
been  argued  on  the  other  side  as  if  it  was  the  case  of 
a  defence  to  an  action  for  calls  and  not  of  an  appKca- 
tioa  £>r  a  prerogative  writ  Suppose  a  bill  had  been 
filed  in  Kqnity  by  a  panper  fraasieree  to  compel 
specific  performance  of  an  agreement  to  transfer  under 
the  circamatances  of  the  present  case,  and  the  com- 
pany was  made  a  party,  can  any  case  be  produced  to 
show  that  the  Court  would  decree  specific  perfor- 
manoe?  The  argument  that  it  is  only  for  fiscal  pur- 
poses that  the  consideration  for  a  transfer  must  be 
truly  stated,  is  fatal,  for  then  we  have  a  deed  here 
which  is  admittedly  msufficiently  stamped.  The 
stamp  upon  a  deed  of  gift  would  be  £1  158.,  on  a 
deed  for  a  consideration  of  £15  only  two  shillings 
and  sixpence  (st  13  and  14  Vict  c  97).  He  re- 
ferred to  the  Eegair  Mtcyn  Mining  Company  (9  W. 
VL  410,  S.  C.  3  L.  T.  N.  S.  883). 

Dee.  13 — O'Briebi,  J— With  respect  to  this  case 
we  are  of  opinion  that  the  conditional  order  shonki  be 
made  absolute.  The  application  here  is  mado  by  Mr. 
Crea  the  tranaferee  of  the  shares.  There  is  no  principle 
better  settled  than  this,  that  the  fact  of  an  assign- 
ment eC  thb  sort  being  executed  for  the  purpose  of 
getting  rid  of  a  liability  to  calb,  even  if  executed  to 
a  peHb:t  pauper,  is  a  valid  transaction  provided  there 
be  Qot  any  secret  trust  arrangement  or  understand- 
ing, whereby  an  interest  in  the  shares  would  be  pre- 
served and  retained  by  the  alleged  transferor.  Now 
I  believe  that  principle  is  well  settled!,  and  with 
respect  to  a  transaction  of  the  kind  being  an  unfair 
dealing  towanis  the  rest  of  the  shareholders,  I  can 
only  say  that  the  Act  of  Pariiament  gives  the  right  of 


transfbr,  and  every  one  who  enters  into  these  com* 
panics  must  know  that  he  puts  himself  into  the  posi- 
tion, though  he  started  with  solvent  fellow-share- 
holdert  of  being  left  with  insolvent  felloW  share- 
holders. Well,  it  was  then  suggested  during  the 
argument,  that  there  was  something  in  the  circum- 
stances under  which  this  company  was  created  that 
rendered  it  a  breach  of  faith  on  the  part  of  Mr. 
Barton  to  assign  his  shares.  I  was  at  a  loss  to  come 
to  that  conclusion;  besides,  another  argument  against 
it  is  that  the  applk»tion  is  made  on  behalf  of  the 
transferee  Crea.  Besides,  I  see  no  grou'id  for  sup* 
posing  that  there  was  m  the  original  contract  here, 
any  understanding  or  agreement  between  Mr.  Barton 
and  his  co-.partners  that  would  render  it  a  breach  of 
f«th  on  his  part  to  abandon  the  concern  when  he 
found  that  it  was  likely  to  be  a  prosperous  one.  It  is 
then  said  that  the  non  payment  of  the  deposit  of  £1 
per  share  by  Mr.  Barton  is  a  ground  against  granting 
the  mandamus.  I  can  only  say  as  to  that  that  it  is 
now  too  late  to  rai^e  that  objection.  The  company 
have  registered  Mr.  Barton,  and  required  him  to  pay 
two  calls  subsequently,  ff  they  are  right  they  should 
not  have  put  him  on  the  list  of  shareholders.  It  waa 
open  to  them,  under  the  subscription  deed  to  have 
insisted  on  the  payment  of  the  £1  depodt  before  hi 
^  signed  the  deed.  They  have  not  done  so;  and  it  is, 
therefore,  now  too  late  for  them  to  raise  the  point 
But  the  real  question  is,  is  this  a  transfer  for  the 
purpose  of  getting  rid  of  a  liability?  Is  it  one  that 
we  can  enforce  upon  that  ground?  It  is  suggested 
that  we  are  to  assume  that  there  is  an  nnderstanduig 
whereby  the  transfer  is  not  really  an  absolnte  one.  I 
cannpt  find  any  suffideot  ground  for  coming  to  that 
conclosion.  1  have  read  the  affidavits,  and  though 
they  use  the  words  **  firandnlent**  and  ^' colonrable,*' 
they  do  so  in  connection  mth  the  words  that  it  was 
executed  to  a  pauper,  and  executed  for  the  purpose  of 
gettmg  rid  of  liability  to  payment.  I  do  not  think 
either  of  these  circoinstances  would  be  sufficient  to 
render  the  transaction  colourable  or  fraudulent  if  the 
transfer  was  executed  bondfiie^  and  the  shares  were 
absolutely  parted  with.  The  party  making  the  sug- 
gestion has  not  made  it  in  terms  which  render  it 
necessary  for  the  other  party  to  come  here  with  an 
affidavit  stating  matters  shewmg  positively  that  the 
transfer  was  an  absolnte  one.  Then  it  is  said  that 
the  writ  of  mandamus  Is  discretionary.  It  is  Certainly 
so  to  a  certain  extent  1  take  it  that  where  there  is  a 
discretion  vested  in  the  Court  that  discretion  must 
be  gnided  and  regulated  according  to  esUblished  rules, 
and  if  there  is  no  other  ground  for  not  exercising  it 
than  thfU  it  enables  a  par^  to  get  rid  of  ftature  calU 
I  do  not  think  that  a  sufficient  reason  for  refusing  to 
do  so;  if  we  do  not  come  to  the  eondusiuii  that  the 
transaction  is  saddled  with  any  secret  tmst  or 
arrangement  then  it  is  urged  that  the  party  has 
anojther  remedy,  namely,  by  action.  I  do  not  think 
that  that  either  is  a  sufficient  reason  for  our  refosing 
the  mandamus.  Mr.  Crea,  the  applicant  woulilC 
by  the  transfer  being  registered,  be  put  in  a  con- 
dition of  assigning  over  the  shares  for  vahie,  if  they 
are  of  any  value,  or  of  getting  rid  of  his  liability  by 
assigning  them  to  some  other  party  if  he  thought  it 
right  to  do  so.    I  do  not  see  why,  if  we  are  of  opinion 
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thmt  otherwise  there  u  no  sufficient  canse  for  refasing 
the  application,  the  hid  of  there  being  a  right  of 
action  is  soch  a  sufficient  ground.  We  have  been 
referred  to  several  cases.  It  is  not  mj  intention  to 
go  through  them  alL  Suffice  it  to  say  that  in  all  of 
them  I  find  cironmstances  which  do  not  exist  in  the 
present  case.  I  find  instances  where  the  transferor 
alter  the  transfer  exercised  acts  of  ownership  in  respect 
to  the  shares.  In  one  case,  BudtTs  Caee^  npon 
looliing  through  the  report  in  the  Zmw  JcumaJ^  it 
will  be  found  that  the  transferee  stated  he  could  do 
nothing  without  consulting  the  transferor.  In  the 
mining  case,  the  Esgair  Mwyn  Case^  Wood,  V.  G.^ 
in  his  Judgment  rsfers  to  the  fact  that  the  certificates 
of  transfer  were  there  retained  bj  the  transferee,  who 
remained  the  owner  of  the  shares,  and  to  the  fact  that 
both  the  transferor  and  transferee  refused  to  be 
exammed  as  to  the  nature  of  the  transaction.  It  was 
there  alleged  that  the  transfer  was  not  an  actual  one, 
but  that  the  arrangement  was  that  the  transferor  had 
retained  an  interest  in  the  shares  so  as  to  be  able 
to  avail  himself  of  them  in  the  event  of  the  company 
turning  out  prosperous.  With  respect  to  the  point 
relating  to  the  stamp,  I  do  not  think  that  it  so  clear 
that  the  provbions  of  the  Stamp  Act  as  to  the 
£1  15s.  stamp  would  apply  here.  It  may  be  that 
that  provision  was  intended  to  meet  a  variety  of  cases 
where  shares  were  assigned  in  trust.  The  point  was 
made  at  the  close  of  the  case.  It  was  open  to  the 
parties,  but  I  am  not  so  dear  that  in  this  case,  there 
being  a  sale,  the  deed  is  to  be  conddered  as  one  of 
gift;  and  I  do  not  find  that  the  pomt  is  at  all  noticed 
in  the  case  of  the  Eagair  Mwyn  Mining  Company^ 
though  it  was  said  that  the  consideration  of  £97  10s. 
there  was  a  fiction.  It  may  be  that  the  parties  were 
of  opinion  that  some  consideration  should  be  stated. 
They  may  be  wrong,  but  I  do  not  think  that  a  ground 
oj  which  we  should  refuse  the  motion. 

Hatu,  J.— ->I  agree  that  the  mandamus  ought  to 
issue.  If  on  its  issuing  the  party  thinks  he  has  good 
grounds  for  meeting  it,  he  can  do  so  on  its  return,  but 
as  the  case  now  sUnds  I  think  the  order  ought  to  be 
made  absolute.  The  party  seeking  for  the  mandamus 
rdies  on  the  deed  of  assignment  to  him.  In  opposi- 1 
turn  to  that  it  is  alleged  that  the  deed  is  colourable, 
and  made  for  the  purpose  of  avoiding  liability,  and  ' 
that  that  is  sufficient  to  put  the  other  party  to  state 
all  the  facts.  I  do  not  follow  that  argument  All  it 
oouU  do  was  to  make  the  party  say  that  it  was  not 
cotourable.  However,  in  the  course  of  this  case,  it 
was  relied  on  by  Mr.  Heron  that  the  consideration 
money  was  not  paid.  That  is  a  ciroumsUnce  deserv- 
ing of  conuderation,  bat  it  is  expticable  in  several 
ways,  and  we  ought  not  to  presume  that  there  was 
a  fraud  to  such  an  extent  as  that  the  parties  did  not 
intend,  to  pass  the  property  in  the  shares  by  the  deed. 
But  there  was  a  point  suggested  by  Mr.  Barry,  to 
which  I  listened  with  great  attention,  as  I  thought 
it  was  of  great  importance  as  regulating  our  pro- 
ceedings as  to  this  prerogative  writ,  and  that  was, 
that  by  granting  the  writ  we  would  be  lending  ourselves 
to  a  fraud;  and  the  statement  was  that  the  company 
was  got  up  by  gontlemen  of  the  country,  not  for  the 
purpose  of  dealing  with  the  shares,  but  that  a  few 
gentlemen  got  up  the  oompany  for  the  purpose  of 


benefitting  their  territorial  interests,  if  I  maj  ctll 
them  so;  that  Mr.  Barton  was  one  of  those  gestle- 
men,  but  that  after  he  got  his  partners  well  shipped 
in  tlib  transaction,  he  abandoned  them,  and  let  tlnm 
put  to  sea  without  him;  that  that  was  a  gross  frtnd 
on  his  part,  and  that  this  being  a  prerogative  writ  for 
the  purpose  of  preventing  defects  of  justice,  we  would 
be  forgetting  the  great  purpose  for  which  the  pre- 
rogative was  intrusted  to  us,  if  we  allowed  it  to  be 
used  for  the  purpose  of  protecting  frauds,  and,  there- 
fore, I  was  anxious  to  find  out  the  fects  by  which  he 
made  out  the  frauds  which  he  said  we  shonkl  be  pro- 
tecting, and  how  he  brought  them  home  to  Mr.  Ores. 
But  I  do  not  think  either  that  a  case  of  fimod  wia 
made  out,  or  that  it  was  brought  home  either  to  Mr. 
Barton  or  to  Mr.  Grea;  and,  therefore,  I  think  the 
case  stood  as  before,  a  simple  case  of  a  person  to 
whom  shares  were  transferred,  being  an  avowed 
pauper,  seeking  to  have  the  shares  transferred,  tod 
having  given  nothing  for  them,  and  being  done  to 
avoid  liability.  I  thmk  there  is  nothmg  to  lesd  me 
to  believe  there  is  any  fraudulent  arrangemeDt  bj 
which  this  transfer  is  only  colourable,  or  thit  Mr. 
Barton  is  still  to  be  deemed  the  owner  of  the  shtra. 
1  see  nothing  of  that,  and  as  I  think  the  whole  property 
in  the  shares  is  intended  to  be  passed  by  the  deed,  I 
am  of  opinion  that  the  mandamus  ought  to  issoOi 

FiTZQERALD,  J. — I  sbould  prefer  leaving  the  ptrty 
to  any  remedy  he  may  have.  He  may  have  a  remodj 
under  the  act  of  1856;  because  I  enterttu  grire 
doubt  whether  we  exercise  a  wise  discretion  io  DukiDg 
absolute  the  conditional  order  for  a  mandsmtts  to 
compel  the  railway  company  to  act  on  a  deed  fslM  oa 
the  face  of  it  in  a  material  particular,  camely,  the 
consideration  and  the  receipt  for  it;  and  it  caoDOt  be 
considered  otherwise  than  as  a  false  stateneoL  i 
say  further,  that  where  we  are  disked  to  enforoe  a 
transaction  of  this  kind,  a  suspicious  one,  one  between 
a  principal  and  his  cterk,  when  the  principal  passes 
property  of  thb  kind,  we  ought  to  look  with  consider- 
able  strictness  on  it,  and  have  it  exphuned;  and  I 
would  wish  some  further  explanation  describing  what 
the  transaction  was.  Upon  that  ground,  I  admit,  I 
entertain  grave  doubt  as  to  the  propriety  of  the  rale 
we  are  making.  As  to  the  letter  of  Novembers, 
I  would  not  bind  Grea  by  a  letter  which  was  not 
properly  obuined.  The  seereUry  of  the  oompaoj 
had  no  right  to  go  about  threatening  thb  man,  bat  we 
cannot  shut  our  eyes  to  his  statement,  ''I  bare 
signed  my  hand  to  a  form;**  that  shews  Uiat  be 
looked  on  the  transaction  as  a  mere  form.  It  is  npon 
these  grounds  that  I  entertain  the  doubt  which  1  hare 
mentionijd. 

Order  made  cAtohiU,  withal  C09t$. 


Th£  Queen  at  the  Prosecution  of  Johx  Bua- 
BOBN  r.  The  Midland  Counties  and  SoAmH 
Junction  Railwat  CouFAKT.-^November  U,  Dc 
ember  13,  1862. 
Mandamus — Tranafer  of  Sharea-^Infancy. 

A  mandamua  to  compel  the  registry  of  a  trantfarof 
eharte  in  a  railway  company  to  an  injanly  refined. 

This  was  an  application  on  behalf  of  the  Midland 

Counties  and  Shannon  Junction'  Riiilway  Company  to 
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shew  cinse  aifalnst  a  conditional  order,  bearing  date 
tbe  17tb  Jaonary   1862,  whereby,  on  motion  on 
belialf  of  John  Blackbom,  it  waa  ordered  that  a  writ 
of  mandamtia  shoold  issue  directed  to  the  said  com- 
piny  commanding  them,  bj  their  secretary,  to  enter 
in  tbe  register  of  transfers  of  the  said  company  a 
memorial  of  the  transfer  to  one  Leonard  Fuller  by  the 
said  John  Blackbom,  as  a  shareholder  in  the  said 
company,  of  the  shares  of  him,  the  said  John  BUck- 
bonu  in  the  said  company,  by  deed  duly  executed  in 
that  behalf  by  the  said  John  Blackbom,  bearing  date 
the  30th  of  October,  1861,  and  to  endorse  such 
entiyott  the  deed  of  transfer  aforesaid,  pursuant  to 
the  reqnisitioa  of  the  said  John  Blackbom  and  the 
reqaweilieBts  of  the  statutory  enactments  in  that 
behalf  nnlesa  cause  shewn.    The  affidavit  of  the  pro- 
secutor, who  was  the  holder  of  ten  shares,  stated  the 
ftcts  rdattve  to  the  constitution  of  the  company  and 
to  tbe  call  of  £2  per  share,  payable  on  or  before  the 
1st  NoTember,  1861,  which  have  been  already  given 
ID  tbe  last  case,  and  stated  further,  that  he  had  pud 
tbe  said  caU  of  £2  on  the  24th  October,    1861; 
that  deponent   afterwards  having  agreed  with  one 
Leonard  Fuller,  of  Kilcoursey,  Glara,  in  the  King's 
County,  land-steward,  for  a  transfer  to  him  of  the 
Slid  ten  shares  of  deponent,  did  execute  under  his 
hand  and  seal,  pursuant  to  the  provisions  of  "The 
Companies  Clauses  Consolidation  Act,  1845,"  a  deed 
of  transfer  of  the  said  tta  shares  to  the  said  Leonard 
Fuller,  who  Uiereupon,  under  his  hand  and  seal,  sub- 
scribed and  affixed  to  the  said  de^  of  transfer, 
accepted  the  said  transfer,  and  the  said  deed  was 
executed,  and  boie  date  the  30th  October,  1 86 1.    On 
the  IsiNoveiJiber,  1861,  the  saki  deed  of  transfer  was 
forwarded  to  the  secrciaiy  of  the  company  for  the 
purpose  of  betog  regbtered  and  of  having  a  certifi- 
cate of  the  registry.    The  secretary  declined  to  re- 
gister tbe  transfer  and  retnmed  the  deed.    After 
Statin)^  certain  other  matters  to  which  it  is  unnecea- 
aaij,  for  the  purpose  of  this  report,  to  refer,  the 
affidavit  stated  that  the  said   Leonard  Fuller  was 
ready  and  willing  to  take  the  shares  of  deponent  so 
transferred,  and  that  the  application  for  a  manda- 
mus was  naade  with  the  knowledge,  and  had  the  full 
ooncnrreooe  of  the  said  Leonard  Fuller*  *  The  consi- 
deration  sUted  in  the  deed  of  transfer  was  the  sum 
of  £16.     The  case  made  by  the  affidavits  on  behalf 
of  tbe  company  was,  shortly,  that  the  sum  of  £15 
stated  as  the  conuderatum  for  the  transfer  was  entirely 
fictitKMia  and  had  never  been  paid;  that  Leonaid 
Fuller,  the  transferee,  was  a  labouring  boy  in  the 
employment  o(  and  living  with,  the  prudecntor  at 
trifling  wages,  if  any;  that  he  was  tbe  nephew  of  the 
proiaeciitor  and  under  the  age  of  twenty-one  yeta, 
baring  been  bora  m  the  mouth  of  July,  1843;  that 
the  transfer  was  colourable  only,  and  fraudulent  for 
tbe  purpose  of  evading  prosecutor's  liability  to  th6 
compsnjr;  that  the  fifth  paragraph  of  the  subscription 
contract  which  had  been  signed  by  the  prosecutor,  pro- 
vided that  a  deposit  of  £1  per  share  should  be  paid  by 
each  sabscriber  at  the  lime  of^or  previous  to  the  ngning 
of  the  deed,  and  that  although  the  resolutions  had  been 
passed  by  the  provisional  direotors  in  January  and 
July,  1851,  previous  to  the  Act  incorporating  the 
company  receiifiog  the  royal  assenti  calling  for  pay- 


ment of  this  £1  per  share,  tbe  prosecutor  had  never 
paid  tbe  amount.  The  case  tumed,  however,  almost 
entirely  upon  the  pomt  of  the  minority  of  Leonard 
Fuller  the  transferee. 

Herfm^  Q.C^  (with  him  Barry,  Q.C.  and  Finch 
WMU),  for  the  Railway  Company.— The  Court  will 
not  compel  the  company  to  register  a  transfer  to  an 
infsint  who  may  repudiate  the  transfer  and  get  rid  of 
his  liability  to  future  calls.  Newry  and  EnnialaUen 
Railway  v.  Combe  (3  Exch.  666).  The  Birkenhead 
etc  RaUwdy  Company  v.  PUiher  (5  Exch.  24); 
Reid'a  Case  (24  Beav.  318);  Stiieeman  v.  Dawson 
(4  Railw.  Gas.  686).  The  Court  wUl  not  give  eflfect 
to  a  transaction  which  on  the  fece  of  it  is  merely 
colourable.  The  party  having  broken  his  contract, 
the  writ  ought  not  to  be  granted  to  him  for  the 
purpose  of  assisting  him  further  in  committing  a  frand. 

SulUoan,  SerjL,  and  PhiUipe^  for  Mr.  Blackborn. 
It  is  the  right  of  every  shareholder  to  transfer  bis 
shares,  even  to  a  pauper,  for  the  purpose  of  getting 
rid  of  his  liability.  The  only  limit  is  that  the  transfer 
must  not  be  merely  colourable,  and  that  the  share- 
bolder  must  not  retain  an  interest  in  the  shares.  The 
Huddersjield  Canal  Company  v.  Buckl^  (7  T.  K. 
86).  The  fact  of  a  person  bdng  an  infant  at  the  date 
of  tbe  transfer  to  him  does  not  destroy  his  liability  to 
calls.  Cork  and  Bandon  Railway  Compcmy  v. 
Cazenove  (10  Q,  B.  936);  The  Midland  GrM 
Western  Railway  Company  v.  Qtimn  (I  Ir.  C.  L. 
Bep.  38d).  There  b  nothhig  to  shew  that  this 
transfer  b  merely  colourable,  or  that  Mr.  Bhu^bom 
retains  any  interest  in  the  shares,  or  that  there  is  any 
secret  trust  for  his  benefit.  HyamU  Case  (1st  De  6. 
F.  and  J.  76).  S.  14  of  the  Companies  Ckinses  Act, 
St.  8  and  9  Vict.  c.  16,  is  express  that  every  share- 
holder  may  sell  and  transfer  his  shares. 

Barry,  Q.C,  in  reply. — If  it  was  necessary  we 
might  argue  that  tbe  applicant  has  no  right  to  appear 
here  at  all  as  he  is  not  the  transferee.  There  is  a 
consideration  mentioned  in  the  transfer  deol,  which 
we  say  has  never  been  paid,  and  that  is  not  dented  on 
the  other  side  {The  Queen  v.  Newcastle  ire.  Railway 
Company  (21  L.  J.  Q.  B.  234);  Ex  parte  Budd  (10 
W.  K.  61).  He  referred  on  the  question  of  infancy 
to  The  Dublin  and  Wickhw  Railway  Company  v. 
Black  (8  Exch.  181),  and  Addison  on  Contracts, 
hMt  edition,  941. 

Dec  13— O'Bauir  J._In  this  case  we  have  aU 
come  to  theconclunon  thatthe  conditional  order  should 
be  discharged.  I  shall  state  the  reasons,  perhaps  not 
adopted  by  all  the  membere  of  tbe  Gonrt,  on  which 
I,  at  (east,  have  come  to  that  conclusion.  The 
circumstances  of  this  case  are  materially  difRBrent 
from  the  other  in  this  respect,  that  the  transferee  here 
wa9,  at  the  date  of  the  transfer,  an  infent,  and  still 
continues  so,  and  ahK>  in  this,  that  the  application  te 
compel  the  registry  of  the  assignment  was  made,  not 
on  bis  behalf,  but  on  behalf  of  the  transferor.  The 
applkation  was  resisted  on  the  ground  which  was 
strongly  relied  upon,  that  no  assignment  to  an  infiuit 
was  one  that  tbe  company  could  be  called  on  to 
register  at  all,  no  matter  how  bond  fide  it  was.  The 
other  objection  was  that  it  was  not  a  bond  fide 
transfer /or  the  purpose  of  getting  rid  of  a  liability 
and  parting  with  all  tbe  interest  in  the  ahares,  bat 
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thai  thia  intknt  being  a  nephew  of  Mr.  Blackborn,  the 
aieigumeDt  was  executed  to  him  for  the  pnrpose  of 
Mr.  Blackboro*8  getting  rid  of  hia  liability  if  he  oonld, 
whereaa  it  would  be  in  his  power  afterwards  to  get 
back  the  shares.  Now  the  ftct  of  infancy  is  relied  on 
in  two  ways:  first,  as  being  a  pomtive  gronnd  for  not 
eompeUing  the  company  to  register  the  transfer  at  all, 
and  also  as  a  gronnd  for  presuming  that  the  assign- 
ment was  only  eolonraUe  in  the  sense  I  have  atated. 
With  regard  to  the  former  gronnd,  I  am  inclined  to 
think  that  the  fact  of  the  assignment  being  made  to 
an  infimt,  is  a  circumstance  that  should  prevent  ns 
firom  interfering  to  compel  the  company  to  register 
the  transfer.  It  was  contended  that  in&nts  may  be 
shareholders:  so  they  may  in  a  certain  sense.  But  in 
what  position  would  onr  granting  the  order  place  the 
company?  We  would  reUeve  the  original  share- 
holder firom  all  liability,  and  woold  not  give  the  com- 
pany a  shareholder  whom  Ihey  could  hold.  If  they 
brought  an  action  against  the  infant  for  future  calls, 
It  would  be  open  to  him  during  his  inikncy  to  plead 
his  infaa<7;  If  the  action  was  brought  af&lnst  him 
after  he  had  attained  his  full  age,  It  would  be  open  to 
him  to  plead,  if  the  facta  were  so,  that  he  had  repu- 
diated thb  transfer  after  coming  of  age.  It  b  impos- 
sible to  hold  that  we,  consistently  with  the  lawa  which 
govern  the  Courts  as  to  contracts  by  inftnts,  should 
hold  the  infant  oondnnvely  bound  by  such  a  transac- 
tion as  this.  The  casea  whieh  have  been  cited  do  not 
apppear  to  me  to  bear  out  the  propoaidon  fbr  which 
the  prosecutor  contends.  One  of  them  is  the  ease  of 
the  Birkenhead  ^.  Railway  Campang  v.  Pikker  (5 
Ezch.  lU).  That  was  an  action  for  calls,  and  the 
defendant  pleaded  that  at  the  iSme  the  shares  were 
alloted  to  hinu  and  at  the  time  the  calls  were  made, 
he  was  an  infent  It  was  held  that  the  plea  was  bad 
for  want  of  aa  averment  that  the  defendant  bad  repu- 
diated the  contract,  or  oontinneda  mhior;  but  it  ia 
well  settled  that  in  a  contract  of  this  aort,  it  ia  per- 
fectly open  to  an  infant  after  he  haa  come  of  age  to 
say:  **  the  transfer  waa  executed  to  me  when  I  waa 
a  minor;  I  never  aoeepted  it  since  I  came  of  age, 
and  I  now  repudiate  it."  If  he  did  that  in  a  reason- 
able time,  the  dedsiona  establish  that  that  would  be 
a  good  defence.  In  those  cases  the  defendant  eon- 
tiuued  to  be  a  shareholder  aft^r  he  came  of  age,  and 
did  no  act  to  repudiate.  It  was  held  that  the  plea 
was  bad  for  want  of  an  averment  of  repudiation.  The 
law  ia  laid  down  by  Parke,  B.,  in  his  judgment,  who 
says,  that  when  ^  there  is  nothing  but  the  simple  fact 
of  infency  pleaded  to  an  action  for  calls  agaulat  a 
purchaser  who  has  been  registered,  and  thereby 
become  a  shareholder  In  a  subject  of  a  pennanent 
character,  the  interest  continuing  to  be  vested  in  the 
infent,  and  the  consequent  obligation  to  pay,  the 
aimple  plea  of  infency  Is,  according  to  the  above 
anthorities,  insufficient;"  and  he  go^  afterwards,  on 
to  state  Uiat,  to  make  the  plea  good,  it  ought  to 
appear  that  the  party  had  diadumed  the  transaction 
tSn  he  had  reached  his  full  agCi  or  that  he  still  con- 
tinued an  infent.  Another  case  is  that  of  the  Neuny 
and  EnnishSlm  Raiway  Company  v.  Coombe  (3' 
Exch.  665).  The  plea  there  was,  that  the  defendant 
became  the  holder  of  the  diares  by  reason  of  his  having 
QOitraekd  and  subeoribed  for  them,  and  not  other- 


wise; and  that  at  the  time  of  his  so  contracting  and 
subscribing,  and  also  at  the  time  of  making  the  calls, 
he  was  an  infant;  that  while  be  was  an  in&nt  he 
repudiated  the  contract  and  subscription,  and  gave 
notice  to  the  plaintiffii  that  be  held  the  shares  at  llmr 
disposal  That  plea  was  held  good.  So,  h«i«  ^.e 
Court  held  that  a  reputation  by  the  holder  of  ihares, 
even  during  minority,  was  a  full  answer  to  an  action 
of  the  company,  and  that  if  the  company  relied  on  a 
subsequent  abandonment  of  the  repudiation  they 
diould  have  stated  it — ^in  other  words,  that  it  woald 
be  open  to  the  party,  in  this  case,  if  an  action  «u 
brought  against  him,  to  repudiate  the  contract  on  lui 
commgof  age,  and  to  plead  that  repudiation  u  a  bar 
to  the  action*  We  do  not  thmk  that  an  sssignmeDt 
which  may  be  attended  with  such  consequences  is  gin 
that  we  should  compel  the  company  to  r^ter;  nor 
do  we  think  it  one  that  the  Act  of  Pariiuient  erer 
contemplated  that  the  company  should  be  eonpened  ^ 
to  register.  That  is  my  opinion,  and  I  have  the 
anthori^  of  the  Lord  Chief  Justice  to  aaj,  tbat 
without  stating  any  opinion  as  to  the  liability  of  an 
infent,  or  the  effect  of  a  tranafbr  to  an  mfeot,  it  b  a 
most  material  elonent  to  test  the  hma  JUks  of  the 
transfer,  if  an  infknt  was  sdected  on  whom  to  cast  the 
liability  for  the  purpose  of  enabling  the  transferor,  if 
he  thought  fit,  at  a  future  time  to  assert  his  title  to 
the  shares. 

Hatis,  J.— I  agree  that  the  mandttana  onght  to 
be  refhsed;  and  I  think  that  to  grant  it  woold  be^an 
indiscreet  and  jinjust  exercise  of  the  prerogative.   1 
say  an  indiscreet  exercise  of  it,  because  I  think  thoe 
is,  on  the  fece  of  this  transaction,  which  Mr.  Black- 
bom  calls  on  ns  to  confirm,  a  number  of  faotaka^Bg 
me  to  the  conclusion  that  it  never  waa  the  iotontioa 
of  Mr.  Blackbom  absdutely  to  get  rid  of  tbe  property 
in  the  shares;  and,  I  think,  th^t  he  thoi#t  that  by 
transferring  his  sharea  to  this  infknt  hs  was,  as  it 
were,  putting  them  in  a  safb  place  where  he  coold 
easily  get  them  again  if  times  improved.    That  is  not 
such  a  transaction  as  we  onght  to  assist,  and  1  uy, 
therefore,  that  it  would  be  an  indiscveet  exensiso  of 
our  power  to  grant  the  writ.  I  say,  also,  that  it  would 
be  an  unjust  exercise  of  our  power,  for  in  aU  these 
cases  of  registiy  of  transfera,  we  mast  not  forget  that 
while  the  parties  have  righta,  there  are  also  certain 
rights  secured  to  the  company.    The  rights  of  the 
company  are  these:  they  have  a  right  to  compel  the 
shareholders  to  pay  all  calls.    Tliey  have  a  right,  if 
the  abares  are  not  paid,  to  get  rid  of  the  putj^i 
ownership  by  declaring  the  sharea  forfeited.    In  this 
case  there  are  difficulties  as  to  both  points.    Wehsfe 
heard  the  difficulty  which  exists  in  enfordng  the  o^ 
against  infents;  but  thero  is,  beaidea,  an  unexpiored 
r^on  of  doubt  and  difficulty  about  tiie  feffei^g  ^ 
the  sharea  of  infents  if  the  caHa  are  sot  psid;  m 
therefore,  I  think  it  would  be  unjust  for  us  to  take 
the  shares  out  of  the  hands  of  a  man,  and,  at  his  caH, 
to  put  them  into  the  hands  of  a  person  who  is  notiw 
Juris. 

Frn»iRAXJ>  J-— I  concur,  only  desiring  to  obserre 
that  this  is  an  application  on  the  part  of  Mr.  Black- 
bom, and  that  the  infent  traaaferee  does  not  intervent* 

QauH  Omm  iiilotoed,  «oM  co^ 
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Court  of  Common  Ulras. 

rB«poit«d  by  J.  ndd  Jobniton,  Esq.,  BarristeruiULair  J 

Nolan  v.  Gomlkt. — Jan.  16. 

Construdtum  oj  the  rule  requiring  a  warrant  of 
attorney  giom  by  a  person  in  custody  to  be  (xttestat 
by  ail  attorney  attending  at  his  request 

The  defendami  applied  thai  a  judgment  obtained  upon 
a  wcarrant  of  attorney  signed  by  him  seven 
years  previously  whUe  in  the  custody  of  the  Sheriff 
might  be  set  aside  upon  the  ground  that  same  had 
been  frtntdtdendy  obtained  by  a  person  who  falsely 
represented  himsdf  as  the  assignee  oj  the  judg- 
ment on  foot  of  which  he  had  been  arrested,  and 
for  which  there  had  been  comparatively  no  consi- 
deration, admitting  that  he  had  no  personal  interest 
in  the  application.  The  Court  upon  the  grounds  that 
there  had  been  some  consideration  for  the  judgment, 
that  a  long  period  of  time  had  elapsed;  that  the 
original  judgment  creditor  and  the  party  who  ob- 
tained the  judgment  in  question  were  both  out  of 
the  country^  and  that  the  applicant  had  no  personal 
interest^  refused  to  set  it  aside.  I 

The  defendant  applied  that  the  above  judgment  might 
he  set  aside  upon  the  ground  that  there  was  not  an  \ 
attorney  present  on  his  behalf  when  he  signed  the  ; 
warrant  of  attorney  conformably  with  the  require- 
ments of  the  93rd  General  Order,  1854.-  aUeging 
that  the  party  who  obtained  the  warrant  from  him 
on  Qie  day  previously,  dictated  to  him  a  letter  to  an 
attorn^  named  by  him,  and  whom  he,  the  defen- 
dant^ had  never  seen,  requiring  him  to  attend  the 
next  dmf  which  he  did,  and  witnessed  the  defen- 
dants signature  without  explaining  to  him  the  na- 
ture of  the  consent.  It  was  sworn  upon  the  other 
side  that  at  the  time  he  said  he  knew  the  contents 
of  it 

Held— 2!^ae  ihe  93rd  General  Order  had  been  com^ 
plied  unth,  and  that  the  judgment  could  not  be  set 
aside  upon  this  ground. 

The  defendant  applied  that  the  above  judgment  might 
be  set  adds  upon  the  further  ground  that  the  war- 
rant wisa  not  attested  conformably  with  the  latter 
portion  of  the  9Srd  General  Order,  1854.  The 
attestation  was  as  follows:  ^^  Signed^  sealed^  and 
delivered^  4rC','^his  attorney.^ 

Held — thai  the  attestation  was  sufficient,  and  that  the 
judgment  could  not  be  set  aside  upon  this  ground. 

Semble— 2^to  a  statutable  mortgagee  is  a  purchaser  for 
oo&ie. 

Sl  John  Armstrong  applied  to  the  Goart  that  a 
jodgment  obtained  opoo  a  warrant  of  attorney  signed 
bj  the  defendant  might  be  set  aside,  and  the  warrant 
declared  to  be  of  no  force  on  the  ground  that  same 
was  obtained  by  frand  while  the  defendant  was  in 
the  onatodj  of  the  Sheriff  of  the  coanty  of  Dub- 
lin, and  also  on  the  ground  that  the  93rd  of  the 
General  Orders,  1854,  had  been  disregarded.    The 


motion  becamo  necessary  by  reason  of  the  assignee 
of  the  judgment  which  had  been  registered  as  a 
mortgage  against  defendant's  lands  filing  a  daimin  the 
Landed  Estates  Coart,  in  which  proceedings  had 
been  had  to  sell  defendant's  property.  Having  stated 
the  affidavits  on  which  the  motion  was  grounded  the 
defendant's  counsel  intimated  that  there  were  affida- 
vits intended  to  be  used  on  the  other  side,  which  had 
not  been  filed  in  this  Court,  but  had  been  filed  in  the 
Landed  Estates  Court,  and  that  he  did  not  object  to 
copies  of  these  affidavits  being  used,  [^^onahan, 
C.J. — There  is  a  difficulty  in  the  way  of  our  making 
an  order  on  affidavits  which  are  not  filed  in  this 
Court.]  The  motion  was  directed  to  stand  over  un- 
til affidavits  should  be  filed  in  the  Court  of  Common 
Pleas. 

January  19« — St.  John  Armstrong  renewed  his 
application.  The  defendant's  affidavit  stated  that 
one  Parker  Molloy  obtained  a  judgment  against  him 
upon  foot  of  a  bill  of  exchange,  which  was  a  renewal 
of  another  bill  of  exchange,  for  which  he  never  re- 
ceived more  than  £5,  the  residue  having  been  paid 
to  a  person  named  Richardson ;  .that  on  the  9th  of 
March,  1854,  deponent  was  arrested  upon  foot  of 
said  judgment,  and  that  in  September,  1855,  while 
in  Eilmainham,  the  present  plaintiff  Nolan  came  to 
him  and  told  him  the  judgment  had  been  assigned  to 
him,  and  that  deponent  would  be  discharged  from 
custody  if  he  executed  a  bond  and  warrant  of  at- 
torney for  £43;  that  Nolan  dictated  to  him  a  letter 
to  an  attorney,  Carolan,  requiring  Carolan  to  attend 
the  next  day  to  witness  the  execution  of  the  bond; 
that  on  the  following  day,  Carolan  and  Nolan  at- 
tended; that  deponent  had  never  seen  Carolan  before; 
that  Carolan  was  nominated  by  Nolan;  that  Carolan 
did  not  explain  to  deponent  the  nature  of  the  war- 
rant; that  upon  the  statement  that  said  judgment 
had  been  assigned,  and  no  part  of  it  paid,  deponent 
executed  the  bond;  that  judgment  was  marked  thereon 
and  registered  as  a  mortgage  agmnst  deponent's 
lands,  which  had  been  sold  in  the  Landed  Estitea 
Court;  that  the  assignee  of  this  last  judgment.  Hun- 
ter, never  required  payment  of  it,  but  had  filed  a  claim 
in  thd  Landed  Estates  Court,  which  Judge  Hargreave 
directed  to  stand  over,  pending  the  present  applica- 
tion; that  deponent  was  discharged  from  custody  in 
August,  1856,  and  between  the  6th  and  15th  of 
that  month,  was  first  made  aware  of  the  fraud  prac- 
tised upon  him  by  meeting  Hunter  in  the  street  and 
hearing  firom  him  that  Parker  MoUoy's  judgment  had 
never  been  assigned  to  Nolan;  that  Parker  Molloy 
had  left  this  country  beforo  the  judgment  was  ob- 
tained by  Nolan,  and  that  Nolan  had  left  this  country 
in  1858;  that  deponent  did  not  believe  that  £15, 
the  alleged  consideration  money,  for  assigning  the 
judgment  was  ever  paid  by  Hunter  to  Nolan,  or  that 
Nolan  would  have  over  made  over  said  judgment  for 
such  a  sum,  except  with  a  private  understanding; 
that  deponent  hadno  personal  interest  in  the  piesent 
application,  but  had  a  number  of  puisne  creditoia 
who  were  interested  in  setting  aside  said  judgment. 
In  Hutson  ▼.  Hutson  (7  Term  Reports  7)>  Lord 
Kenyon,  says,  **  There  is  great  weight  in  the  obser- 
vation that  the  defendant  under  the  pressure  of  an 
arrest  ought  to  be  considered  incapable  of  waiving 
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the  benefit  of  this  rnle,  and  that  at  all  eyents,  and 
in  all  cases,  he  shonld  be  protected  by  the  advice  of 
an  attorney,  expressly  attending  for  him."  There 
was  at  that  time  in  force  a  rale  similar  to  the  93rd 
General  Order,*  Garolan  was  rirtnally  an  agent  of 
KoUn.  The  defendant's  attorney  most  be  present 
when  the  warrant  is  signed;  the  plaintiff's  attorney 
cr  plaintiff's  attorney's  agent  will  not  do  for  the  par- 
pose,  Mason  v.  Sliddell  (8  Dowling's,  P.  C.  207); 
Barnes  v.  Pendrey  (7  Dowling's,  P.  0.  7*7);  Cocks 
V.  Edwards  (2  Dowling's,  P.  0.  N.  S.  55),  The 
last-mentioned  of  these  cases  decides  that  lapse  of 
time  is  no  bar  to  the  application.  Homs^y  v.  Wilson 
(1  Ir.  Jar.  N.  S.  204),  was  decided  in  this  Gonrt 
The  attestation  to  the  execation  of  this  warrant  of 
attorney  is  deficient  Hibbert  v.  Barton  (10  M.  & 
W.  678);  Pocock  v.  Pickering  (16  Jur.  760).  In 
this  Ust  case  the  attestationw  as  *'  Signed,  sealed,  and 
delivered  in  the  presence  of  me,  H.  C.,  who,  at  the 
request  and  in  the  presence  of  the  said  J.  H.  B., 
J.  C,  and  J.  H.  P.,  have  set  and  snbscribed  my 
name  as  the  attorney  on  their  behalf  attesting  the 
execation  hereof,  having  first  read  over  and  ex- 
plained  to  them,  and  each  of  them  the  natare  and 
contents  thereof."  That  was  held  insafficient,  and 
Coleridge,  J.,  says,  **The  same  attorney  is  now  to 
become  the  witness,  and  in  discharging  this  distinct 
duty,  he  is  to  do  three  things: — First,  he  is  to  sab- 
scribe  his  name  as  witness;  Secondly,  he  is,  in  the 
attestation,  to  declare  himself  to  be  the  attorney  for 
the  person  execating;  and,  thirdly,  he  is  also,  in  the 
attestation,  to  state  that  he  subscribes  as  such  at- 
torney." [^Monahan^  CJ* — What  was  decided  there 
was  that  one  of  the  requirements  of  the  Act,  that 
the  attesting  attorney  shonld  state  he  m  the  attorney 
for  the  party,  was  not  complied  with.]  Upon  the 
ground  that  the  plaintiff  was  the  defendant's  attorney 
in  the  matter;  upon  the  broad  ground  pat  by  Lord 
Eenyon  in  Hutson  v.  Hutson^  and  because  the  93rd 
General  Rale  was  not  complied  with,  this  judgment 
onght  to  be  set  aside.  The  registering  of  it  was  an 
execation.  [CAnattan,  J. — No,  it  was  not:  an 
elegit  would  be.  j 

E,  LiUoHy  contra.— Eight  years  have  elapsed* 
The  persons  who  could  have  deposed  to  the  facts  have 
.  left  the  country.  All  that  has  been  urged  might  have 
been  discussed  before,  and  was  discussed  with  the 
exception  of  the  narrow  legal  ground.  We  are  as- 
signees by  deed.  The  defendant  states  that  he  has 
no  interest  in  the  application,  and  only  seeks  to  have 
the  funds  in  the  Landed  Estates  Court  distributed 
amongst  his  bona  fide  creditors.  If  the  case  made  be 
true,  the  defendant  could  have  been  discharged  from 
prison,  but  grounds  of  fraud  affecting  the  judgment 
obtained  by  Parker  Molloy  cannot  be  relied  on  in  this 

*  93rd  Rale,  which  for  the  pnrpofles  of  this  case  is  iden- 
tical with  1  &  2  Yict.,  cap.  110,  section  9,  upon  which  the 
English  cases  turned,  is  as  follows: — No  such  warrant  given 
by  any  person  in  cnstody  of  a  sheriff  or  other  officer  sh^  be 
of  any  force,  unless  there  be  present  some  attorney  on  beLalf 
of  SDch  person  in  custody,  expressly  named  by  him,  and  at- 
tending at  his  request,  to  inform  him  of  the  nature  and  effect 
of  such'  warrant,  before  the  execution  thereof,  which  attorney 
shall  subscribe  his  name  as  a  witness  thereto,  and  declare 
himself  to  be  attorney  For  the  defendant,  and  that  he  sab- 
scribes  as  such  attorney. 


motion.  Hunter  has  made  an  affidavit,  stating  that 
he  had  *'  no  snch  conversation  "with  the  defendant 
as  is  alleged.  I  admit  the  word  **  such  "  looks  like 
special  pleading.  It  is  too  late  to  inqnire^into  the 
consideration  for  this  judgment.  Biigk  v.  Brewer 
(3  Dowling^s,  P.  G.  266),  is  ao  authority  on  this  as 
well  as  upon  the  subsequent  point  of  the  defendant 
having  an  attorney  present  al  the  execation  of  the 
warrant  [^Monahany  CJl — ^If  it  be  true  that  Nolan 
untroly  stated  that  he  was  the  asognee  of  Molloy'a 
judgment,  how  can  yoa  argue  we  are  to  assume  there 
was  a  good  consideration  for  the  second  judgment?] 
In  the  schedule  in  the  Lauded  Estates  Courts  they 
put  opposite  to  it,  **Nothuig  due;"  whereas  it  is 
now  contended  that  it  is  a  nullity.  [^ChrisUoH^  J, — 
That  is  a  very  queer  way  of  allading  to  it,  if  it  be  con- 
tended that  it  is  a  nullity.]  As  to  the  second  ground 
upon  which  the  application  is  made,  that  the  attomqr 
be  expressly  named  by  the  defendant  does  not  mean 
that  he  be  originally  named  by  him.  Feqpison*a 
Practice,  1145.  laylor  v.  NichoUs  (6  IL  &  W. 
91).  This  case  decides  that  the  warrant  is  not  vi- 
tiated by  the  fact  that  the  name  of  the  attomej  who 
attests  it  on  behalf  of  the  defendant  was  fint  sug- 
gested by  the  pliuntiff's  attorney  if  he  was  expressly 
adopted  by  the  defendant.  Garolan,  who  b  a  disin- 
terested party  has  made  an  affidavit  stating  that  it  is 
not  true  that  the  purport  of  the  warrant  was  never 
explained  to  the  defendant  at  the  time,  and  stating  also 
that  the  defendant  **said  he  knew  the  contents  of  it.^' 
[Christian^  J. — ^The  93rd  Rule  does  not  require  the 
attorney  to  explain  the  warrant  or  to  read  it;  but  to 
attend  to  do  so,  if  necessary;  the  party  may  dispense 
with  that  by  telling  him  he  already  understands  it.] 
So  says,  Parke,  B.,  in  3\tyhr  v.  Ni^dU  TMana- 
han^  C.J. — It  is  positively  averred  that  Garoian  did 
not  explain  the  nature  of  the  warrant.  Can  yoa 
make  out  that  what  he  did  was  an  explanation?] 
The  best  answer  is  that  of  Baron  Parke,  that  the 
rule  does  not  require  this.~  [Christian^  J. — The  ex- 
planation must  Im  given  or  dispensed  with. J  **  In- 
form "  would  have  no  sense  if  that  which  was  al- 
ready known  was  to  be  the  subject-matter  of  infor- 
mation. The  defendant  is  prevented  from  making 
this  case  after  putting  the  judgment  on  the  records 
of  a  Gourt  Dobson  it  ^^^  ▼•  M^Daid  (1  Ir.  Law 
Rep.  236).  Then,  the  attestation  is  sufficient:  there 
are  the  three  particulars,  that  Garolan  is  the  attomej, 
that  he  has  been  requested  to  attend,  and  that  he 
witnesses  as  an  attorney. 

St  John  Armstrong^  in  reply. — [^Mbnahan,  C^. 
— Show  us  that  Taylor  v.  NichoUs  was  ever 
overruled  or  was  ever  questioned?]  The  require- 
ments of  the  rnle  cannot  be  dispensed  with.  The 
Gommon  Law  Procedure  Act,  1853,  section  145,  is 
a  re-enactment  of  9  WiL  III.,  c.  10,  sect.  8;  and  in 
Montgomery  v.  Byrne  (2  Ir.  Com.  Law  Rep.,  230) 
it  was  held  that  the  requisites  of  that  statute  could 
not  be  dispensed  with,  because  a  public  policy  was  to 
be  supported.  This  case  is  analogous  in  that  respect. 
It  is  the  duty  of  the  party  obtaining  the  warrant  to 
see  that  all  the  requisites  of  the  statute  are  complied 
with.  [CArtsftan,  J. — ^That  meant  that  the  puties 
could  not  dispense  with  the  rules  of  pleading.  3 
[jBo/Z,  J, — Is  the  principle  that  anyone  may  waive   a 
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privilege  introdaced  for  bis  own  convenience  over- 
ruled bj  BUtnte?]  [^Monahaih  C.J. — The  qaestion 
18  this,  18  it  the  true  constraction  to  hold  that  the 
Act  is  not  complied  with  by  the  mefe  presence  of  the 
Bttomey?]  [^Christian^  J. — Read  anj  passage  over- 
raling  Tayior  v.  NkhoUsJ]  [^Monahan^  C.J. — Or 
show  any  case  inconsistent.]  Barnes  v.  Pendrey. 
[Mondkajit  C.J* — Yonr  client  wrote  the  day  before, 
raqairing  Oarolan  to  come  to  him,  and  so  the  case 
differs  from  Barnes  v.  Pendrey."]  Will  the  interval 
of  a  day  make  any  difference?  [Keogh^  J, — It  seems 
to  me  the  material  thing  is  that  seven  years  have 
ehipsed.3  We  did  not  know  till  lately  that  the  judg- 
ment was  assigned  to  Hnnter.  We  were  never  pnt 
in  motion  properly  before.  A  statotable  mortgagee  is 
not  a  purchaser  for  valne.  [Christian^  J. — I  think 
it  waa  decided  by  the  Lord  Chancellor  that  a  statntable 
mortgagee  is  a  purchaser  for  value.]  M^Atdey  v. 
Clarendon  (8  Ir.  Chan.  Rep.  568);  Eyre  v.  M-Dowell 
(7  Ir.  Jut.  N.  S.,  41).  IMonahany  CJ.-^Eyre  v. 
M'Dowdl  decided  that  the  statutable  mortgagee  takes 
only  what  interest  the  mortgagor  has  at  the  time  of 
the  registration ;  bnt  it  is  a  different  question  if  this 
man  b  not  the  bona  fids  assignee  of  this  judgment] 
Tke  attestation  is  deficient  according  to  Pocock  v. 
Pickering. 

Cur.  adv.  vuU. 

Jan.  22. — ^Monahah,  CJ. — This  application  is 
made  upon  three  distinct  grounds.  The  defendant's 
affidavit  states  that  he  was  indebted  to  Parker  Molloy 
and  was  arrested  by  him;  that  the  present  plaintiflf 
came  to  him  in  Kilmainham,  and  told  him  he  would 
be  discharged  from  custody  on  giving  a  bond  for  £43 ; 
that  he  represented  to  him  that  Molloy's  judgment 
had  been  assigned  to  him,  and  dictated  to  him  a 
letter  reqairing  Garolan  to  attend  the  next  day  to 
witness  the  execntion  of  the  bond;  that  Nolan  and 
CaroUn  attended  the  next  day;  that  he  signed  the 
hood  and  warrant;  that  he  had  never  seen  Carolan 
before,  and  that  Carolan  wa.s  nominated  by  Nolan, 
sod  that  Carolan  did  not  inform  him  of  the  nature 
of  the  warrant;  that  judgment  was  mariced  thereon 
and  re^tered  against  his  (defendant's)  property 
which  has  been  sold  in  the  Landed  Estates  Conrt; 
that  the  defendant  met  Hnnter  after  his  discharge  and 
learned  from  him  the  true  facts  regarding  the  judg- 
ment; that  on  the  original  bill  of  exchangehe  got  no 
more  valne  than  £5,  the  reaidue,  £22,  having  been 
paid  to  one  Richardson ;  but  Richardson  Id  not  to  be 
foQud,  and  this  affidavit  is  the  only  evidence  of  that. 
Bat  It  appears  that  upon  the  renewed  bill  the  defen- 
dant did  not  avail  himself  of  the  defence  of  want  of 
consideration.  He  never  took  proceedings  to  set 
uide  Molloy'a  judgment  until  Nolan  had  left  the 
country.  The  first  ground  made  is  that  the  judgment 
was  frandalently  obtained,  inasmuch  as  the  other 
jodgmeut  had  never  been  assigned.  This  would  only 
be  ground  for  allowing  the  party  to  plead.  Bnt  it 
appears  that  he  is  a  mere  amateur;  that  his  property 
will  not  bring  him  any  benefit,  and  that  he  makes 
this  application  out  of  a  love  of  abstract  justice  in 
favor  of  his  puisne  creditors.  We  do  not  think  wo 
^ould  set  aside  this  judgment,  when  there  was  some 
consideration  for  it  at  this  distance  of  time,  and  when 


Nolan  and  Molloy  are  both  out  of  the  country,  In 
favor  of  an  amateur.    The  second  ground  made  is 
that  there  has  been  a  non-compliance  with  the  93rd 
General  Rule;  if  so,  the  length  of  time  is  no  bar  to 
the  application,  becanse  the  proceedings  are  a  nullity, 
f  His  Lordship  read  the  rule.]    This  rule  requires  two 
things,  totally  distinct  in  their  nature,  to  be  done, 
as  is  remarked  by  Mr.  Justice  Coleridge,  in  a  very 
learned  judgment  in  Pococik  V.  Pickering  (IS  Q.  B. 
789) ;  fii-st,  an  attorney  must  be  present  on  behalf  of 
the  person  about  to  execute.    This  has  nothing  to  do 
with  the  manner  of  the  attestation;  secondly,  tho 
manner  of  the  attestation  is  pointed  out   It  is  argued 
that  as  to  the  first  of  these,  though  there  was  an  at- 
torney present,  he  was  not   present  on  behalf  of 
Gumley  nor  named  by  him.     Several  cases  were  re  • 
ferred  to  upon  this,  and  particularly  Cocks  v.  Edwards 
(2  Dowl.  P.  C,  N.  S.,  55);  Mason  v.  SliddeU  (8 
Dowl.  P.  C,  207);  and  Barnes  v.  Pendrey  (7  Dowl. 
P.  C,  747) ;  which  require  particular  scrutiny  to  dis- 
tinguish from  this  case.     Cocks  v.  Edwards  shows 
that  the  rule  must  be  construed  strictly.   In  Mason  v. 
Slidddl  the  agent  of  the  plaintiff's  attorney  was  ap- 
plied to  for  time  by  the  defendant,  and  the  matter  was 
free  from  fraud.     It  was  arranged  that  the  defendant 
should  execute  a  cognovit.    The  agent  explained  to 
the  defendant  the  necessity  of  his  having  an  attorney 
to  attest  the  execntion,  and  the  defendant  named  the 
agent,  and  the  cognovit  was  executed  by  the  defen- 
dant and  witnessed  by  the  agent.    The  man  knew 
perfectly  well  what  he  was  doing,  and  yet  it  was  held 
that  there  had  not  been  a  substantial  compliance  with 
the  rule.    Barnes  v.  Pendrey  is  the  nearest  to  the 
present  case.    The  reason  given  in  that  case  why  it 
was  held  that  there  had  not  been  a  compliance  with 
the  rule  was  because  the  name  of  the  attorney  was 
not  known  or  mentioned,  and  the  defendant  could  not 
have  understood  anything  abont  him.    The  attorney 
could  not  have  been  considered  an  attorney  named  by 
the  defendant ;  but  it  was  expressly  held  that  the 
employment  of  the  attorney  by  the  plaintifTs  attorney, 
provided  the  latter  were  named  by  the  defendant 
would  not  vitiate  the  instrument.    We  were  referred 
by  Mr.  Litton  to  Bligh  v.  Brewer^  which  is  also  re- 
ported in  I  Crompton,  Meeson  and  Roscoe,  651.     In 
that  case  the  defendant  agreed  to  give  a  cognovit^ 
and  the  clerk  of  the  plaintiffs  attorney  informed  him 
it   wonld  be  necessary  to  have  an   attorney,  and 
named  one  who  wonld  attend  if  the  defendant  had  no 
objection.      The  defendant  afterwards  went  to  the 
office  of  the  attorney  so  named,  and  prevented  him 
from  reading  over  the  cognovit^  stating  that,  he  al- 
ready knew  its  contents.     It  was  held  that  the  rnle 
had  been  complied  with,  and  Baron  Parke,  says,  **  In 
this  case  everything  which  the  rule  demands  has  been 
complied  with.  The  rnlo  requires  three  distinct  things : 
firsty  that  there  shall  be  an  attorney  attending  on  the 
behalf  of  the  person  in  custody;  secondly ^  that  it  shall 
be  a  different  pei'son  from  the  plaintiff's  attorney;  and 
thirdly^  that  he  shall  be  expressly  named  by  the  de- 
fendant, and  shaU  attend  at  his  request."     in  Taylor 
V.  NichoUs  (6  M.  <&  W.  91)  the  plaintiffs  were  the 
trustees  of  the  defendant's  marriage  settlement,  and 
the  defendant  agreed  with  the  plaintiff's  attorney  to 
execute  a  warrant  of  attorney  for  a  portion  of  the 
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tro^tt-fund,  which  he  bad  been  allowed  to.  take  into 
hU  bauds.    The  warrant  was  prepared  and  read  to 
the  defendant,  and  the  plaintiff's  attorney  told  hitn  it 
was  necessary  some  attorney  should  be  present  on  his 
behalf.    The  defendant  replied  that  he  had  no  wish 
to  have  any  particular  attorney.     The  pluntiff's  at- 
torney mentioned  the  name  of  an  attorney.     The  de- 
fendant assented  and  went  to  the  attorney's  office. 
The  attorney  abked  the  defendant  if  the  warrant  had 
been  read  over  to  him  and  if  he  nnderstood  it.     He 
replied  that  it  had  been  read,  and  that  he  fnlly  nnder- 
stood  it.   The  mle  was  discharged,  and  Baron  Parka, 
says,  *'The  attesting  attorney  mnst  be  *  expressly 
named '  by  the  defendant.    But  we  cannot  therefore 
suppose  that  it  was  intended  that  the  defendant  mnst 
expressly  pronounce  at  length  the  Christian  and  sur- 
name of  the  attorney;  but  he  must  be  expresdif  ntimed 
by  him,  in  contradistmction  to  his  being  impliedly 
named  or  adopted.    There  is  not  a  word  to  lead  to 
the  conclusion  that  he  mnst  be  originally  or  sporUor 
neoiisly  named  by  the  party,  or  to  exdnde  the  sng- 
guestion  of  a  name  by  a  third  person.     What  then 
Is  there  to  exclude  the  saggestion  of  a  name  by  the 
plaintifTs  attorney  7     I  cannot  import  such  words  into 
the  Act,  when  no  such  prohibition  is  expressed  in  it*' 
How  does  this  apply  to  the  present  case?    No  doubt 
Nolan  suggested  the  name  of  Garolan,  but  it  was 
adopted  by  the  defendant     He  was  free  to  do  so  or 
not,  and  he  adopted  in  the  best  possible  mode  of 
adopting,  viz.,  by  writing  to  Carolan  to  come.     The 
defendant  does  not  swear  that  he  did  not  know  what 
was  the  meaning  of  the  warrant,  and  it  is  sworn  that 
he  said  he  knew  the  contents  of  it.    There  is  no  alle- 
gation that  Carolan  was  a  stalking  horse  of  Nolan. 
Thi.9  case  comes,  therefore,  within  the  authority  of 
the  two  last  cases,  so  far  as  the  attestation  is  to  be 
proved  aliurule,  t.  e.  by  affi<lavit     The  third  ground 
made  is  that  the  warrant  is  not  attested.     Unless  the 
attestation  be  duly  done  there  is  no  doubt  but  that 
tlie  judgment  must  be  set  aside.     [His  Lordship  read 
the  attesitation.]     This  is  an  allegation.     **  1  am  the 
attcniey  for  the  defendant  and  I  subscribe  my  name, 
&c"     What  is  the  objection?      The  execution  is 
i*ubscnbed  by  Carolan  as  a  witness.     He  does  de- 
clare that  he  subscribes  as  attorney;  and  under  that 
is   ••  Frederick    Carolan."      Mr.     Armstrong    cited 
Hibbert  v.  Barton  (10  M.  &  W.,  678).     The  words 
were,  ^^  Witnessed  by  me,  William  Pemberton,  as 
the  attorney  of  the  said  William  Barton,  attending  at 
the  execution  hereof  at  his  request   and   expressly 
named  by  him."     That  was  held  insufficient  because 
the  words  were,  **  Witnessed  by  me  as  the  attorney." 
The  Court  tboaght  that  was  not  a  statement  in  fact 
that  he  was  the  attorney  because  he  said,    *'as." 
The  word  *^  as  "  spoiled  it   It  would  not  be  decorons 
in  this  Court  to  overrule  that  case,  especially  as  it 
has  been  followed  in  the  well-considered  case  of  Pa- 
cock  V.  Picktring  (18  Q,  B.,  789).     Lord   Campbell 
and  Mr.  Justice  Coleridge  were  upon  one  side,  and 
Mr.  Justice  Erie  on  the  other.  That  would  not  justify 
us  in  going  against  that  case  if  the  present   were 
similar.     Ihe  attestation  there  was  ^*  signed,  sealed, 
and  delivered,  being  firat  duly  stamped,  in  the  pre-  | 
scnco  of  me,  H.  C,  who  at  the  request  and  in  the 
presence  of  the  said  J.  H.  B.,  J.  C,  and  J,  H.  P., 


have  set  and  subscribed  my  name  as  the  attorney  on 
their  behalf,  attesting  the  execution  her  eof,  having 
first  read  over  and  explained  to  them  and  each  of 
them  the  nature  and  contents  hereof."  The  two 
judges  held  that  this  did  not  amount  to  a  statement; 
that  this  man  was  the  defendant's  attorney.  But  heiB 
it  is  in  terms,  '*  signed,  sealed,  and  delivered,  ^, 
his  attorney."  If  one  went  about  to  prepare  an  at- 
testation in  the  fbrm  required  by  the  Act  of  Parlia- 
ment,  it  would  be  in  this  form.  In  Oay  v.  ffaU  (5 
Dow.  &  Lowndes,  422)  the  attestation  was  as  fol- 
lows: "  Signed,  sealec^  and  deUvered  by  the  said 
H.  H.,  in  my  presence,  and  I  declare  myself  to  be 
the  attorney  for  the  said  H.  H.,  and  that  I  subscribe 
as  such  attorney,  G.  0.,  soficitor.*'  Patteson,  J., 
says,  **  The  attestation  is  confined  to  the  words  of  the 
statute;  it  does  not  say  anything  about  his  being  ex- 
pressly named  by  the  defendant  or  attending  at  his 
request  I  amof  opmron  that  the  attestation  in  thia 
case  is  sufficient"  So  we  are  of  opinion  that  in  all 
common  reason  this  attestation  does  contain  a  state- 
ment that  this  man  is  an  attorney  and.  attending  on 
the  defendant's  behalf.  There  is  no  foundation  for 
the  application,  and  it  mast  be  refused  with  costs. 

AppUoation  rtjuted. 


WlLSOir  AND  ANOTHER  V.  BrAOO.— ^ttfM  10- 

Changing  the  venue. 

A  motion  by  the  defendafU  to  change  the  venue  be/ore 
defence  Jiledf  ia  irregular^  and  will  be  refined  udth 
coatk\ 

Whittle^  for  the  defendant  in  this  case,  applied  that 
the  venue  might  be  changed  from  Dublin  to  Belfast. 
The  defendant  had  made  an  affidavit  showing  that 
the  balance  of  convenience  was  in  favor  of  the  appli- 
cation. Defence  bad  not  been  filed,  bnt  the  defen- 
dant was  desirous  of  having  the  venue  ascertained. 
Waller  Boyd  contra. 

Motion  refused  wUh  costs. 


erourt  of  ]8anitraptr])SrSti0oIb(tirf>; 

CReported  by  John  Levy,  Esq.,  BarrUter^Uaw  ] 

[Before  Ltnch,  J.] 

Rk  Alexander  Hall.  ^ 

Order  and  disposition — Bill  given  to  trader  to  replace 
a  hill  supposed  to  have  been  lost — Bill  given  as  a 
guarantee  for  the  solvency  of  a  cf'stomer,  or  for  safe 
custody — Bills  passed  to  replace  another  bill — Ad- 
ditional  advances  made  on  the  new  bills. 

ft,  a  customer  of  the  bankrupt^  gave  him  a  bUlf  r 
tioo  hundred  pounds  in  the  ordinary  course  of  b^ 
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meM,  which  hSl  was  sent  into  the  hank  when  the 
bankrupt  did  buaineeSf  but^  hy  mutakey  U  woe  not 
entered  on  the  docket  with  other  ^tZb  sent  in  at  the 
eametkne^  and  was  supposed  to  he  loet^  and  B.  gave 
another  bSl  in  Ueu  of  it,  which  was  aUo  sent  to  ^ 
hanky  andpui  to  Ae  bankrupts  credit.  B.  woe 
compdled  to  pay  both  biUa.  B.  gaveanother  hU  to 
the  bankrupt^  the  acceptanoe  of  a  third  party,  which 
waalodged  aa  a  guarantee  for  hie  solvency  and  for 
safe  etutody.  B,  also  gave  the  bankrupt  two  biUs 
aa  renewals  for  a  previous  bUl  partly  accepted  for 
the  bankrupts  aecommodtOiony  but  tqHrn  which  some 
advances  had  been  made.  The  proceeds  of  all  the 
Mis  became  part  of  the  bamkrupCs  estate.  Held, 
titat  the  proceeds  of  the  two  firsl  bHis  did  not  pass 
to  Ae  assignees^  and  that  B.  was  entitled  to  be  re- 
paid the  amount  out  of  the  bankrupt's  estate  of  the 
two  first  biUsy  but  that  the  same  rtUe  did  not  apply 
to  the  daun  on  foot  of  the  third  bUls. 


Tax  bankrnpt  was  aa  extensive  wholesale  wooHcd 
draper  in  this  dtj,  and  had  varioas  transactions  with 
Mr.  Browne,  a  merchant  tailor,  who  gave  him  in  the 
coarse  of  their  dealmgs  three  bills  of  exchange  nnder 
the  following  drcnmstances.  The  first  was  a  bill  fbr 
two  hundred  pounds,  which  Browne  passed  to  Hall,  to  be 
pat  to  the  credit  of  his  account,  this  bill  was  supposed  to 
be  lost,  and  Hall  applied  for  a  fresh  bill  for  the  same 
amount  which  Browne  gave  him,  and  which  Hall  had 
discounted  in  the  Bank  of  Irehmd — ^he  first  bill  was 
also  bj  mistake  sent  into  the  bank,  and  put  to  the 
credit  of  the  bankrupt,  and  Browne  had  in  point  of 
Act  to  pay  both  bills.  The  second  was  a  bill  ac- 
cepted by  Sir  Gompton  Domville  for  Browne,  and 
by  him  lodged  with  the  bankrupt,  not  for  the  purpose 
of  discount,  but  as  a  guarentee  for  Browne's  solvency 
and  for  safe  custody;  this  bill  was  ahio  lodged  by 
Hall  In  the  Bank  of  Ireland,  and  put  to  the  credit  of 
his  account  The  third  was  a  claim  of  £316  on  foot 
of  two  bills  for  £883,  which  were  given  by  Browne 
to  the  bankrupt,  upon  foot  of  which  some  advances 
were  made  to  Browne,  the  proceeds  of  the  whole  of 
those  bills  got  amongst  the  assets  of  Hail. 

Kemauy  Q.C.,  and  JMartin  contended  that  this 
money  being  in  the  order  and  disposition  of  the  bank- 
nipt  passed  to  the  assignees. 

Dowssy  Q.C,  and  Foley,  contended  that  it  did 
not  pass  to  the  assignees,  and  that  Browne  had  a 
right  to  be  refunded  the  amount  out  of  the  general 
estate. 

They  cited  ex  parte  Bond  in  re  Faster  (2  Mon.  D. 
and  D.  Gex.  10);  ex  parte  Armstead  in  re  Dilworth 
{2  Glynn  and  Jameson,  371). 

His  Lordship,  in  giving  judgment,  said:— This 
case  is  before  me  on  a  motion  made  by  Mr.  James 
Browne,  claiming  to  be  paid  three  sums  of  money. 
The  cases  as  to  these  Sums  are  quite  distinct  from 
each  other,  and  I  shall  separately  dispose  of  them. 
The  first  claim  is  for  £200,  the  produce  of  a  bill  now 
sUnding  m  Che  Bank  of  Ireland.  The  bill  was  given 
to  replace  another  bill  supposed  to  have  been  lost; 
and  by  pure  mistake  this  bill  and  the  other  bill  passed 
into  the  Bank,  and  £200  thus  got  into  the  assests, 
and  Mr.  James  Browne  has  been  thus  compelled  to 
pay  £200  twice  over.    Now,  there  may  undoubtedly 


be  some  legal  difficulty  in  the  way;  but  there  is  so 
much  of  injustice  in  idloiring  this  loss  to  fall  on  Mr. 
Browne— so  much  of  hardship  in  allowing  a  mere 
mistake  and  oversight  to  work  so  far  to  his  prejudice- 
that  I  think  I  can,  without  overstraining  the  law, 
declare  lum  entitled  to  be  pud  this  sum  in  full  out  of 
the  money  lodged  in  conrt.  This  is  altogether  an 
exceptional  case.  There  is  very  little  danger  of  its 
establishing  any  dangerous  precedent;  and  I  feel, 
therefore,  that  I  can  safely  do  individual  justice  with- 
out disturbing  the  general  rules  of  equality  established 
in  bankruptcy,  which  must  sometimes  necessarily 
work  individual  hardship.  I  regard  it  as  a  mere 
mistake  and  acddent,  which  I  now  set  right  by  or- 
dering this  payment  to  Mr.  Browne.  The  next  claim 
is  for  £428  16s.  9d.,  the  amount  of  the  acceptance 
of  Sir  G.  Domvile.  This  bill  of  Sur  G.  Domvile  was 
placed  by  Mr.  Browne  iu  the  hands  of  Mr.  Hall;  firsti 
an  o£fer  to  let  it  remun  as  a  guarantee  for  his  sol- 
vency* However,  it  was  not  received  as  such,  but 
was  held  on  express  trust  not  to  be  discounted,  but 
received  merely  for  custody.  No  property  in  this 
bill  ever  passed.  It  is  stronger  than  the  cases  of 
short  bills,  in  which,  necessarily,  a  dominion  passes 
over  bills  to  have  them  turned  into  cash;  here  no  such 
dominion  was  intended — to  receive  payment  was  the 
most  ever  mtended,  even  if  so  much.  This  bill,  in 
violation  of  this  agreement,  was  discounted,  and  its 
proceeds  directly  went,  in  my  opinion,  to  make  up 
the  sum  which  Mr.  Hall  was  enabled  to  draw  for, 
when  he  sooght  to  have  all  his  available  cash  assets 
sent  to  him,  and  which  he  lodged  in  this  court.  Ex 
parte  Bond,  in  re  Foster,  (STMont.  De  6.  &  D.  10), 
seems  to  me  quite  as  strong  as  this  case;  and  the 
principle  of  ex  parte  Armstead,  in  re  Dilworth,  (2 
GL  and  J.,  871),  seems  directly  applicable.  This 
was  no  trade  transaction — it  was  a  custody  given 
merely  for  custody;  and  the  general  creditors  have, 
in  my  judgment,  no  right  to  hold  as  part  of  the  assets 
the  portion  whidh  represents  this  sum.  I,  there(ore, 
declare  Mr.  Browne  ahio  entitled  to  this  sum  of 
£428  16s.  9d.  The  third  claim  is  for  the  sum  of 
£316  7s.  5d.  out  of  the  amount  of  two  bills  for 
£383  12s.  6d.;  and  thb  claim  is  founded  on  the 
circumstance  that  these  two  bills  were  given  as  re- 
newals for  a  former  bill  of  £316  7s.  5d.  But  it  is 
material  to  remak  that  these  bills  also  cover  farther 
advances  made  by  Mr.  Hall  to  Mr.  Browne.  By  the 
coui-se  of  trade  between  Mr.  Hall  and  Mr.  Browne, 
bills  of  shorter  date  than  the  period  of  trade  credit 
were  passed,  and  the  period  of  trade  credit  was 
covered  by  renewals;  and,  of  course,  the  renewal  bill 
was  always  intended  as  a  means  of  enabling  Mr.  Hall 
to  take  up  the  former  bill,  bat  necessarily  all  the 
property  and  title  to  the  renewal  bill  passed  to  Mr. 
Hall,  and  its  proceeds  were  intended  to  increase  his 
account  so  as  to  enable  him  to  take  up  the  former  bill. 
Therefore  it  was  rather  a  trade  daty  to  take  up  the 
former  bill  than  any  direct  trust  out  of  any  particular 
funds  to  do  so.  No  case  at  all  comes  up  to  the  pro- 
position here  contended  for.  An  accommodation  bill, 
in  sundry  other  instances,  might  be  pnt  in  the  same 
class  as  this  case.  And  with  every  wish — ^nay, 
with  anxiety — to  aid  Mr.  Browne  if  I  could,  I  feel  it 
impossible  to  make  this  transaction  exceptional,  and 
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to  place  him  as  to  this  in  a  position  of  faroor  beyond 
all  the  other  creditors.  I  therefore  most  say  no  rule 
as  to  this  claim. 


B«partdt  by  Jmbm  IMsMD.  Bm,  •fthe  Xlddk  Ttaipl% 

Maloolmsqn  V.  O'Dea. — July  28. 

Fishery  —  Evidence  -^  Ancient  possession — Several 
/Uhery  in  navigable  river — Evidence  of  title — Ad- 
miseSbUity  of  old  hill  and  answer  in  Chancery  ^^ 
AdmMsihihty  of  ancknt  lease — Proof  of  tide  to 
ancient  fishery. 

M.  brought  an  action  against  0.  for  breaking  his 
several  fiAery  in  a  public  navigable  river.  At  the 
trials  Jl^  who  was  tenant  oj  the  corporatian  ofL,^ 
gave  in  evidence  a  reconveyance  by  P.  to  the  cor- 
poration of  the  fishery  in  question^  dated  1684,  and, 
in  order  to  show  there  had  been  previously  a 
pending  suit  between  P.  and  the  corporation^  each 
claiming  under  conflicting  grants  from  the  Crown^ 
M.  gave  in  evidence  a  billy  filed  by  P.  in  the  Court 
of  Chancery,  agairtst  the  corporation,  unth  their 
answer,  dated  1674.     On  exception  to  this  evidence, 

Held  (reversing  the  judgment  of  the  Irish  Exchequer 
Chamber)^  that  such  evidence  was  admissible  as  part 
ofthehistoryoftheadverse  daim  ofP^  which  ended 
in  P?s  reconveyance  to  the  corporation. 

At  the  trial,  in  order  to  prove  the  ancient  possession 

*  of  the  fishery,  M,  gave  in  evidence  an  assembly  book 

of  the  corporation,  containing  entries  ^wing  that 

the  fishery  was  then  let  for  certain  rents  to  a  tenant 

On  exception  to  this  evidence, 

Htld  {reversing  the  judgment  of  the  Irish  Exchequer 
Chamber),thatsuch  book  was  cubmssible  in  evidence, 
for  the  rule  is,  that  ancient  documents,  coming  out  of 
the  proper  custody,  and  purporting,  upon  thefhce  of 
them,  to  exercise  ownership,  such  as  a  lease  or  a 
licence,  may  be  given  in  evidence  without  proof  of 
possession  or  payment  of  rent  under  them,  as  being 
in  themselves  acts  of  ownership  and  proof  of  pos- 
session. 

Though  Magna  Charta  made  illegal  all  grants  by 
the  Crown,  of  a  several  fishery  in  a  navigable  river, 
which  had  not  been  in  existence  in  the  reign  of 
Henry  IL,  yet  if  evidence  now  be  given  ofhng  en- 
joyment  of  a  fishery  there,  to  the  exclusion  of  others^ 

of  such  a  character  as  to  establish  that  it  has  been 

'  — '■■  ■     ■ 

*  From  the  Law  Tunes,  by  penniaaion. 


dealt  with  as  of  right  as  a  distinct  and  s^araU 
property,  emd  there  is  nothing  to  ikow  ihat  its  enqm 
was  modem,  the  reasonable  presumption  w  {to  d 
became  such  in  due  couree  of  law,  and  therefm 
must  have  been  created  before  kgatmemonf. 

This  was  a  prooeeding  in  error  ftom  the  jadgmatti  of 
the  Court  of  Exchequer  Chamber,  m  IrcSan^  atting 
in  jerror  from  the  Court  of  Qaeen*s  Bench,  m  Inli&d, 
orerruling  the  judgment  g^veu  m  that  coart  in  &roiii 
of  the  plaintiff  on  a  bill  of  ezoeptioos  of  the  defen- 
dants, by  which  they  objected  to  the  admisnblKty  of 
certain  documents  given  in  evidence  by  the  plaintil^ 
and  that  there  was  no  evidence  to  go  to  the  jury  in 
support  of  the  plaintiff's  claim  to  a  several  fishery  in 
the  Shannon,  except  in  the  Lax  Weir,  the  plnintiff's 
right  to  which  is  not  in  dispute. 

This  action  was  brought  by  the  pkuntiff  ia  error, 
against  the  defendants  in  error,  to  recover  damiges 
for  the  defendants  having  fished  in  and  cairied  away 
fish  from  the  close,  and  several  fisheries  of  the  plain- 
tiff in  the  river  Shannon. 

The  plaintifl^  in  the  material  paragraph  of  the 
pUunt,  charged  the  defendants  **with  having  fished  in 
a  several  fii^ery  of  the  plaintiff  in  the  River  Shannon, 
called  the  *«  Fisher's  Stent,"  extending  from  the  weir 
called  the  Lax  Weu:  in  the  east,  to  the  River  Meeiick, 
on  the  west." 

The  Lax  Weir  is  situated  in  the  Shansoa,  and  ii 
about  one  mile  and  a  half  to  the  east  of  and  and  ahoTo 
Thomond-bridge,  in  the  county  of  the  dty  of  Limerick, 
The  Island  Point  lies  about  half-way  between  the  Lax 
Weu:  and  Thomond-bridge.  The  river  MeeKckfidls 
into  the  Shannon,  near  to  Castle  Doonell,  and  is 
within  a  circle  of  three  miles  round  the  eld  walls  of 
the  old  city  of  Limerick.  Castle  Donnel  ib  ontside 
such  circle,  and  is  situate  half-a-mile  from  the  liver 
Meeliek,  and  is  styled  in  the  ordnance  map  Castle 
Donnell.  The  whole  of  the  Shannon  between  the  Lax 
Weir  and  river  Meeiick  is  within  the  connty  of  the  dty 
of  Umerick,  and  withm  the  flnx  and  reflux  of  the  tide. 
To  the  above  plaint  the  deftndants  pleaded  fbv^ 
teen  defences,  the  substance  of  which  was,  that  the 
defendants  denied  the  phdntiff's  property  in  the  sere- 
ral  fisheries  and  any  trespass  by  fishing  m  any  seTenl 
fishery  of  the  plaintiff:  and  they  also  sJlegeA  that  the 
locus  in  quo  was  a  common  public  fishery,  and  that  it 
was  an  arm  of  the  sea,  or  common  public  navigable 
river. 

The  plidntiff,  in  answer  to  the  10th  and  11th  de- 
fences setting  up  a  prescriptive  right  in  the  pablic  to 
fish  in  the  locus  in  quo,  as  part  of  an  arm  of  the  sea 
or  public  navigable  river,  replied  in  substaneo,  that 
each  of  the  several  places  and  fisheries,  and  the  psit 
of  the  Shannon,  and  the  part  of  the  arm  of  the  sea  in 
which  it  is  situated,  was  and  is  a  several  fishery  and 
ancient  possession  of  the  Crown  of  Engbind  and 
Ireland,  which  subsequently  became  vested  in  tlie 
corporation  of  the  City  of  Limerick  in  fee  simple;  and 
thai,  on  the  31st  January,  1834,  the  corporation 
demised  such  several  fishery  to  Poole  Gabbott,  for  Dinety- 
nine  years;  and  that  on  his  death,  Thomas  Gabbett,  his 
administrator,  dembed  the  same  to  the  plaintiff  for 
seventy-five  years,  whereby  the  plaintiff  at  the  said 
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Nirenl  tklkes  when,  Stc^  was  possessed  of,  and  entitled 
to,  the  ssid  sereral  fidherj. 

The  issues  came  on  to  be  tried  on  the  23Td  Febmary, 
1858,  before  Lord  Chief  Justice  Lefroy  and  a  special 
joiy,  when  the  jory  found  for  the  plaintiff  on  the 
issoes  joined  as  to  a  several  fishery  of  the  extent 
aboTe  described  In  the  said  third  paragraph,  and  that 
the  defendants  had  fished  within  the  boundaries  or 
extent  of  the  said  several  fishery  clauned  by  the 
plaintiff  in  the  said  third  paragraph. 

A  bill  of  exceptions  was  tendered  at  the  trial  by  the 
learned  counsel  on  behalf  of  the  defendants  to  the 
mliBg  of  the  Lord  Chief  Jostice. 

The  bill  oontuned  eighteen  exoeplions,  the  first  fif- 
teen of  which  were  taken  to  the  admissibiUty  of  certain 
documents  offered  m  evidence  on  the  part  of  the 
pUdntiff  at  the  trial,  which  documents  were  sdmitted 
by  the  Lord  Chief  Justice;  out  of  these  fifteen,  it  was 
material  to  lefer  to  the  9th  and  10th  exceptions, 
which  were  silowed  by  the  Court  of  Exchequer 
Chamber.  The  remaming  three  exceptions,  via.,  the 
J  6th,  17th,  anil  18th,  which  were  also  allowed  by  the 
Conrt  of  Exchequer  Chamber,  in  substance  raised  the 
qoestion  whether  any  evidence  was  given  at  the  trial 
on  the  part  of  the  plaintiff,  which  warranted  the  Lord 
Chief  Justice  in  leaving  as  a  question  to  the  jury  the 
plainttff^s  right  to  a  several  fishery  in  the  Shannon  at 

rhe  plaintiff  deduced  his  title  from  the  corporation 
of  Limeriek,  and  in  support  thereof  produced  in  evi- 
denccb  amongst  others,  a  lease,  for  ninety-nine  years, 
bearing  date  the  31st  January,  1834,  by  the  corpora- 
tion to  Poeie  Gabbett  of  the  fishery  by  the  following 
deacriptiott,  TO. : 

«*  All  that  and  those  the  Great  Weir,  commonly 
called  the  l4UL  Weir,  in  the  river  Shannon,  nearParteen, 
with  the  cribs,  baskets,  hurdles,  and  castleand  the  watch- 
house  thereunto  belonging,  and  adjoining  and  appur- 
tenant* together  with  the  fiishings  on  the  river  Shannon, 
eommonly  called  the  Net  Fishing,  or  Fisher's  Stent, 
extending  from  the  new  Stent  or  new  Extent,  near 
the  said  Lax  Wdr,  westward  in  the  said  river,  accord- 
ing to  the  ancient  custom,  in  as  large  and  ample 
manner  as  the  said  Lax  Weir  and  net  ^hbg  are  now 
held  and  enjoyed  by  the  corporation." 

Also  a  certified  copy  of  a  bill  in  the  Conrt  of 
Chancery  in  Ireland,  filed  16th  of  November,  1674, 
by  Sir  George  Preston,  complaining  of  the  interruption 
in  the  enjoyment  by  him  of  the  fisheries  granted  to  him 
by  Charies  IL,  and  a  certified  copy  of  the  answer  of 
the  mayor,  sherifb,*  and  citlsena,  and  others. 

The  defendants  objected  to  the  admissibility  of  the 
bin  in  Chancery,  on  the  ground  that  the  bill  and 
answer  were  not  legal  evidence,  and  that  in  the  absence 
of  proof  of  any  decree  determing  the  matters  put 
in  issue  by  the  said  bill  and  answer,  the  said  bill  and 
answer  were  immaterial  and  inadmissible  in  evidence. 
This  formed  the  subject  of  the  9th  exception. 

The  plaintiff  also  put  in  evidence  a  book,  purporting 
to  be  the  assembly  book  of  the  corporation  of  the  city 
of  Limerick,  containing  entries  as  to  rent  in  arrear  from 
tenants  of  the  fishery.  The  defendants  objected  to  it 
as  not  legal  evidence,  for  that  they  appeared  to  have 
been  made  as  private  entries  or  memoranda  of  matters 
relating  to  the  private  business  and  affairs  of  the  cor- 


poration of  Limerick  to  which  the  pnblic  had  no 
access.  This  formed  the  subject  of  the  10th  excep- 
tion. 

16th  exception. — And  the  counsel  for  the  defend- 
ants  at  the  dose  of  the  plaintiff's  case,  called  upon 
the  learned  Chief  Justice,  upon  the  evidence  of  the 
phuntiff  to  direct  the  jury  on  said  evidence  so  read 
and  given  for  the  plaintiff,  that  plaintiff  was  not 
entitled  to  a  several  fishery  in  the  tidal  part  of  said 
river  Shannon,  being  a  navigable  river;  and  that  there 
was  not  any  evidence  to  take  away  or  rebut  the 
public  right  of  fishing  in  said  tidal  and  navigable  part 
of  the  said  river;  but  his  Lordship  refused  so  to 
durect  the  jury;  and  therefore  the  defendants  except 
and  pray  that  their  exception  may  be  pkced  on  the 
record  for  the  exammation  of  the  conrt  above. 

And  the  defendants  produced  and  examined  one 
Patrick  Farrell,  who  deposed  that  he  is  a  fisherman  on 
'  the  river  Shannon ;  that  he  has  fished  in  the  river  for  the 
last  fifty-one  years,  above  Thomond-bridge  and  bebw 
I  Thomond-bridge;  that  above  Thomond-bridge  he  has 
fished  with  a  draft-net  as  far  as  the  Island  Pomt; 
that  it  is  upwards  of  thirty  yards  above  the  Metal- 
bridge  now  built  by  the  Limerick  and  Ennis  Railway; 
that  he  fished  above  the  Island  Point,  between  the 
Metal-bridge  and  the  Lax-Weir,  for  the  last  twenty-six 
years;  that  at  the  highest  part  of  the  river  where  he 
fished  he  could  not  see  the  Lax-weir;  below  Thomond- 
bridge  that  he  fished  in  the  pool  at  both  sides  of  the 
river;  that  he  was  convicted  for  fishing  in  the  pool  by 
Mr.  Andrew  James  Watson,  and  fined  £5  and  a  month's 
imprisonment;  that  he  never  paid  the  fine  or  suffered 
a  day's  imprisonment;  that  he  was  also  sentenced^  to 
a  like  penalty  in  the  time  of  Mr.  Pool  Gabbett;  that 
he  knows  other  fishermen  to  have  fished  as  he  did; 
that  same  are  short-net  men;  that  he  belongs  to  the 
long-net  fishermen;  he  describes  the  mode  of  fishing, 
and  says  he  knows  a  great  number  of  fishings.  And 
the  said  witness,  being  cross-examined,  deposed  that 
he  could  not  say  when  he  was  convicted  at  the  suit  of 
Mr.  Andrew  James  Watson ;  that  it  was  upwards  of 
thirty  years  ago;  that  he  does  not  know  whether  the 
police  hunted  for  him  or  not;  that  he  does  not  recol* 
loct  the  exact  year  Mr.  Gabbett  prosecuted;  that  it 
was  about  seventeen  years  ago;  he  went  to  the  conrt 
and  heard  himself  convicted;  that  he  has  fished  with 
long  nets  above  Thomond-bridge  for  the  last  twenty- 
six  years ;  that  he  was  never  convicted  for  fishing 
above  Thdmond-bridge;  that  it  was  for  fishing  at  the 
pool,  or  about  Barrington's-quay,  he  was  convicted. 
And  the  sud  witness,  on  being  re-exammed,  deposed 
that  he  did  not  wait  fbr  the  police,  nor  did  he  avoid 
them,  and  that  he  continued  to  fish  as  usual 

And  the  said  defendants  also  produced  and  exa- 
mined John  0*Dea,  one  of  the  said  defendants,  who 
deposed  that  he  is  a  fisherman  living  at  Limerick,  and 
in  the  place  there  called  the  Strand ;  that  he  has  fished 
for  salmon  in  the  river  Shannon  with  a  draft  net,  or 
long  net,  every  season  for  the  last  thirty  or  forty 
years,  and  in  all  the  places  proper  for  net-fishing,  from 
about  a  quarter  of  a  mile  below  the  salmon  weir,  down 
to  and  in  the  pool;  that  from  his  boyhood  he  has  seen 
other  men  fishing  in  the  same  parts  of  the  river,  and 
with  nets;  that  he  never  was  summoned  or  convicted 
for  so   fishing;   and  that  no   action  was    brought 
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fegalnst  him  for  each  fiBhing;  that  he  has  often  fiahed 
eleven  or  twelve  times  a  week,  and  in  the  daytime 
when  the  tide  answered;  that  he  nsed  to  fish  from 
the  salmon  weir  down  the  river  as  far  as  he  pleased; 
and  that  the  nearest  point  to  the  weir,  whence  he 
fished,  was  from  below  the  castle;  that  be  has  often 
fished  bj  day,  and  often  took  a  good  many  salmon; 
that  he  knows  the  Island  Point,  and  fished  there, 
and  about  it,  and  above  the  place  where  the  Metal 
Railway-bridge  is  bnilt;  that  he  has  fiahed  below 
Thomond-bridge,  and  has  known  of  others  to  fish 
there;  that  he  never  heard  of  Castle  Donnell  until 
the  law  proceedings  were  commenced  by  plaintiff. 
And  the  said  witness  being  cross-examined,  deposed 
that  he  never  wasprosecut^  for  fishing;  that  he  knew 
people  to  have  been  prosecuted  by  Mr.  Gabbett;  that 
it  was  for  fishing  as  far  as  Barrington's-qnay,  but  ne- 
ver below  it;  that  he  never  heard  of  the  castle  called 
•Castle  Donnell  by  that  name,  until  the  law  was  com- 
menced; that  the  name  the  fishermen  called  it  was 
Cromwell's  Fort;  that  he  never  was  prevented  by. 
Mr.  Watson  from  fishing. 

And  the  said  defendants  also  produced  and  exa- 
mined one  James  Tobin,  who  deposed  that  he  is  a 
fisherman,  and  lives  near  the  Treaty  Stone,  Limerick; 
that  he  has  been  in  the  habit  of  fishing  with  a  long 
net  above  and  below  Thomond-bridge,  and  up  to 
within  about  100  yards  of  the  weir;  that  he  knows 
the  river  or  stream  called  Captain  Keane's  Creek  on 
the  north  side;  that  he  did  not  fish  so  far  as  that 
point  on  the  sonth  side;  that  he  has  been  engaged 
fishing  for  the  fast  thirty-eight  years;  that  his 'father 
was  a  fisherman;  that  he  was  never  stopped  fishing 
except  on  one  occasion;  that  Mr.  Gabbett  attempted 
to  prevent  him,  and  that  he  went  on  fishing  notwith- 
standing; that  he  was  prosecuted  by  Mr.  Gabbett, 
and  convicted;  that  he  was  fined  6L  and  a  month's 
imprisonment,  but  that  he  never  paid  the  fine,  nor 
was  he  imprisoned;  that  he  caught  salmon,  and 
fished  openly;  that  he  was  summoned  three  times, 
and  sentenced  three  times  by  the  mayor,  A(r.  Frank- 
lin (since  dead),  Alderman  Watson,  Mr.  Cripps,  and 
Mr.  Gibson;  that  he  never  was  brought  before  any 
other  court;  that  he  never  paid  any  fine,  nor  was  he 
imprisoned;  that  the  place  he  generally  fished  was 
below  Thomond-bridge.  And  the  said  witness,  on 
being  cross-examined,  deposed  that  the  boats  and 
nets  used  by  him  in  fishing  were  never  taken  from 
him;  that  he  remembered  Constable  Joynt;  that  he 
that  he  never  attacked  Mr.  Gabbett's  men,  nor  was 
he  one  of  the  party  that  attacked  them. 

And  the  defendants  also  produced  and  examined  one 
Michael  Oahill,  who  deposed  that  he  is  a  fisherman  at 
Limerick  for  the  last  forty-six  years;  that  he  was  in 
the  habit  of  fishing  from  the  Island  Point  down  to  and 
below  Thomond-bridge;  that  he  often  caught  fish; 
that  he  was  summon^  about  sixteen  years  since  (after 
the  trial,  as  he  thinks)  by  Mr.  Gabbett,  for  fishing; 
that  the  magistrates  attending  were  Mr.  Francis 
Spaight,  Adcrmsn  Watson,  Mr.  Cripps,  and  Mr. 
Yokes,  of  the  police;  that  ho  was  fired  Jg5,  but  never 
paid  it;  that  he  fished  on  the  next  day  in  the  day- 
time and  by  night;  that  he  va;  never  stopped  by 
tUem  (Gabbctts);  that  he  fished  in  their  sight  openly. 
And  the  said  witness,  on  being  cross-examuied,  de- 


posed that  he  never  saw  the  police  looking  after  him; 
that  he  heard  of  the  bonfire  made  by  Crippa;  that  he 
never  was  examined  before  this. 

And  the  defendants  also  produced  and  examined  one 
James  Shanny,  who  deposed  that  he  is  a  fisherman  on 
the  Shannon,  with  a  snap-net,  and  that  it  is  about 
'  eighteen  feet  m  length,  and  that  it  is  nsed  between 
I  two  boats;  that  he  was  m  the  habit  of  fishing;  that 
;  the  night  is  the  proper  time  for  snap-net  fishing;  that 
he  would  not  catch  any  through  the  day;  that  he 
fished  at  BaningtonVquay,  and  all  the  way  inm  that 
down;  that  he  never  was  prevented  there;  that  he 
never  was  prosecuted  but  onoOi  in  1834,  by  Mr.  Gab- 
bett; that  h(9  was  sentenced  to  two  months'  imprison- 
ment, or  a  fine  of  £5;  that  he  never  was  imprisoned 
or  paid  the  fine;  that  he  believed  he  had  a  right  to 
fish,  and  told  the  magistrate  so;  that  he  knows  a 
place  below  the  wdr  called  the  Fisher's  Stent;  that  it 
is  a  little  below  the  Lax  Weir;  that  this  place  was 
also  called  Poolbeg;  that  there  was  a  stream  mnning 
through  it;  that  be  remembers  John  Keane;  could 
not  fidi  there  without  three  men.  And  the  said  wit- 
ness, on  bemg  cross  examined,  deposed  that  he  never 
saw  the  Meelick  ri*'er. 

And  the  said  defendants  also  produced  and  examined 
one  James  Hynes,  who  deposed  that  he  is  a  snap-net 
fisherman;  that  he  fished  and  was  in  the  habit  of 
fishing  from  Parteen  Creek  down  the  river;  that  he 
could  be  seen  from  the  Weir,  and  caught  salmon 
there,  and  many  of  them;  that  he  has  fished  for  the 
last  sixty  yean:  that  he  did  ao  since  he  was  fifteen 
years  of  age;  that  he  is  now  seventy-five  yean  of 
age;  that  he  never  was  stopped  fishing,  although  at- 
tempts were  made  to  do  so;  that  when  the  party  who 
wanted  to  prevent  him  fishmg  were  stronger,  ha 
yielded,  and  when  they  were  not  he  did  not  yield; 
that  his  boat  or  net  was  never  seised;  nor  waa  he 
ever  summoned  for  fishing;  that  there  was  a  stone  at 
the  Limerick  side  of  the  river,  called  Armagh  Stone, 
about  forty  yards  below  the  Weir,  and  that  it  was  the 
limit  of  the  fishery  of  the  Weir  by  Mr.  GabbeU;  that 
Poolbeg- hole  was  stopped  by  reason  of  the  river  being 
reversed  at  the  Limerick  side  of  the  river. 

And  the  said  defendante  then  closed  their  case. 

17th  exception. — And  thereupon  the  Lord  Chief 
Justice  summed  up  and  charged  the  jury,  and  told 
them  that,  in  his  opinion,  there  was  evidence  to  go  to 
them  in  support  of  the  plaintiff's  case;  and  at  the 
conclusion  of  his  Lordship's  charge,  and  before  the 
jury  returned  the  verdict,  counsel  for  the  defendants 
called  upon  his  Lordship  to  direct  the  juij,  that  upon 
the  true  and  legal  construction  of  the  several  grants  of 
the  Crown,  and  the  other  witnesses  and  documents 
given  in  evidence  on  the  part  of  the  plaintiff  the  pub  • 
lie  right  of  fishing  in  the  tidal  parU  of  the  river  Shan- 
non, or  in  the  place  where  the  defendants  fished,  as 
proved  in  evidence,  was  not  and  has  not  been  destroy- 
ed, taken  away,  or  in  any  manner  restrained;  and  the 
plaintiff  had  not  at  the  times  when  and  so  forth,  or 
any  of  them,  a  several  fishery  therein,  as  in  snmmoaa 
and  plaint 'alleged ;  and  that  the  jury  should  find  & 
verdict  for  the  defendants  upon  all  the  issues  except 
the  tenth  issue;  but  his  Lordship  refused  so  to  direct 
the  jury,  and  on  the  contrary  informed  them  that 
theie  v\  as  evidence  to  go  to  them  in  support  of  the 
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pontiff's  case,  on  which  they  m'ght,  if  thej  so  thought 
proper,  find  a  irerdict  for  the  plaintiff,  and  therefore 
the  ddendants  except. 

18th  exception. — And  connsel  for  the  defendants 
called  npcm  the  learned  Chief  Justice  to  inform  and 
direct  the  jary  that  there  is  no  evidence  of  the  plain- 
tifPs  right  to  an  exclusive  or  several  fishery  in  the 
part  of  the  river  Shannon  in  which  the  fishing  by  the 
defendants  took  place,  as  proved  in  evidence,  bnt  hb 
Lordship  refused  so  to  do;  and  on  the  contrary  in- 
fonned  them)  as  aforesaid,  that  there  was  evidence  to 
go  to  them  in  support  of  the  plaintiff's  case,  on  which 
they  might,  if  they  so  thought  proper,  find  a  verdict 
for  the  plaintiff;  and  theretbrethe  defendants  except; 
which  several  exceptions,  and  also  the  exceptions 
taiken  to  the  admissibility  of  documents  read  in  evi- 
dence on  the  part  of  the  plaintiff,  and  on  this  domini- 
cal before  stated,  and  also  appearing  on  his  Lordship's 
notea,  the  defendants  pray  may  be  placed  on  the  re- 
cord for  the  examination  of  the  Court  above. 

The  learned  Lord  Chief  Justice  therefore  overruled 
and  refused  to  allow  such  exceptions,  and  to  direct 
the  jury,  as  prayed  by  the  learned  counsel  on  behalf 
of  the  defendants;  whereupon  the  jury  found  a  ver- 
dict for  the  plaintiff,  and  they  assessed  his  damages, 
besides  bia  expenses  and  costs,  to  sixpence  sterling, 
and  for  his  expenses  and  costs  to  sixpence.  The  ex- 
ceptiotts  having  been  argued  before  the  said  Court  of 
Qneen^s  Bench,  Lefroy,  C.J.,  Perrin,  O'Brien,  Hayes, 
JJ.,  the  Court  (Perrin  and  O'Brien  dissendentibua),  on 
the  16th  June,  1859,  overruled  the  said  several  ex- 
oq>tion8,  and  gave  judgment  for  the  plaintiff. 

Such  grounds  of  error  were  argued  in  the  Conrt  of 
Exchequer  Chamber  of  Ireland,  when  the  six  judges 
before  whom  the  same  were  argued,  videlicet  Mona- 
hao,  a  J.,  Keogh,  Christian,  JJ.,  Pigot,  C.  B.,  Fitz- 
gerald, Hughes,  BB.,  were  unanimous  in  their  jndg 
ment  that  the  9th  exception  should  be  allowed;  (Fitz- 
gerald, B.,  diuentienie)  that  the  10th  exception 
should  be  allowed;  and  as  to  the  16th,  17th,  and 
18th  exceptions,  the  judges  were  divided  in  opinion, 
the  majority,  videUcet,  Monahan,  C.  J.,  Christian,  J., 
Pigot,  O.B.,  and  Hughes,  B.  (Fitzgerald,  B.,  and 
Keogh,  J.,  diaaentientibw)^  being  of  opinion  that  those 
exceptions  ought  to  have  been  allowed,  and  that  there 
waa  no  evidence  to  go  to  the  jury  in  support  of  the 
right  claimed  by  the  phuutiff,  and  thereupon  judgment 
was  given  in  the  said  Court  of  Exchequer  Chamber 
in  favour  of  the  defendants,  and  that  the  judgment  of 
the  Court  of  Queen's  Bench  siioold,  for  the  errors 
aforesaid,  be  reversed,  and  that  the  said  9tb,  10th, 
16th,  17th,  and  18tb  exceptions  should  be  allowed, 
and  that  the  verdict  so  found  as  aforesaid  for  the 
plaintiff  should  be  quashed,  and  that  the  said  Court  of 
Queen's  Bench  should  command  the  sheriff  to  cause  a 
jury  to  come  anew  to  try  the  issues  and  assess  da- 
mages anew,  and  that  each  party  should  abide  their 
ownco8t& 

Error  having  been  brought  to  the  House  of  Lords, 

Caime,  Q.C^  MdUah,  Q-C,  and  BayUa,  for  the 
plaintiff  in  error. 

MainMyt  Q-C,  and  Barry  for  the  defendant  in 
error. 

Ai  the  oonelneion  of  the  arguments^  the  House  put 


the  following  questions  to  the  learned  judges  who 
attended,  viz.,  Pollock,  C.  B.,  Williams,  and  Wil- 
les,  JJ.: — 

1.  Ought  the  9  th  exception  to  have  been  allowed 
or  disallowed? 

2.  Ought  the  10th  exception  to  have  been  allowed 
or  disallowed? 

3.  Ought  the  16th,  17th,  and  18th  exceptions  to 
have  been  allowed  or  disallowed? 

After  time  taken  to  consider,  the  following  unani- 
mous opinion  was  delivered  by 

WiLLBS,  J. — lAj  Lords,  in  answer  to  the  first 
question,  we  are  of  opinion  that  the  9th  exception 
ought  not  to  have  been  allowed.  That  exception  was 
to  the  admission  of  a  certified  copy  of  a  bill  in  the 
Irish  Chancery  of  the  16th  Xov.  1674,  and  of  an  an- 
swer thereto.  The  bill  was  filed  by  Sir  George  Pres- 
ton, against  the  corporation  of  Limerick  and  others, 
for  the  purpose  of  defending  and  quieting  his  alleged 
possession  of  a  fishery  substantially  co-extensive  with 
that  in  dispute,  and  which  he  claimed  under  two 
grants  of  King  Charles  II.  against  agressions  of  the 
corporation.  It  alleged  difficulties  in  the  way  of  an 
action  at  law,  and  prayed  a  discover}'*  account,  and 
injunction.  The  answer  was  filed  on  the  10th  Feb.  in 
the  same  year,  1674-6,  and  after  insisting  that  the 
matter  was  of  common  law  cognizance,  it  proceeded 
amongst  other  things  to  allege  that  the  corprra  hn 
had  been  entitled  to  the  fishery  before  the  wars,  and 
had  never  forfeited  their  right  thereto.  Now  this  bill 
and  answer  were  read  as  evidence  of  the  facts  stated 
therein.  They  were  admitted,  as  appears  by  the 
record,  for  "  the  purpose  of  showing  a  pending  suit.'' 
Was  it  then  legitimate  evidence  in  the  cause  to  show 
that  in  the  year  1764-6  there  was  litigation  between 
Sir  George  Preston  and  the  corporation  as  to  the  right 
to  the  fishery  under  conflicting  grants  from  the  Crown? 
We  are  of  opinion  that  it  was,  as  part  of  the  history 
of  the  adverse  clum  of  Sir  George  Preston,  which 
ended  in  the  reconveyance  of  1684.  The  weight 
which  the  existence  of  that  litigation  adds  to  the  deal- 
ings between  Sir  George  Preston  and  the  corporation 
is  not  dependent  upon  the  assertions  made  by  either 
of  the  litigant  parties  in  the  bill  and  answer.  If  A. 
were  to  cUiim  property  of  which  B.  was  ia  possession 
as  grantee  of  the  Ciown,  under  an  adverse  title,  s.^., 
a  conveyance  from  the  Crown  as  upon  a  forfeiture 
subsequent  to  B.'s  grant,  and  were  to  take  legal  pro- 
ceedings against  B.,  and  npon  B.'s  answering  and  set- 
ting up  his  own  elder  right,  were  then  in  order  to 
qniet  B.'s  title  to  execute  a  deed  purporting  to  con- 
vey or  release  to  him  the  whole  or  part,  that  would 
surely  be  a  piece  of  evidence  to  prove  to  posterity  B.V 
title,  by  way  of  showing  an  assertion  of  title  on  B.^s 
part,  and  submission  upon  that  of  his  adversary  hav- 
ing a  prima  fade  interest,  and  a  reasonable  man 
might  conclude  that  the  force  of  the  admission  was 
greater,  because  it  was  accompanied  by  the  abandon- 
ment of  a  litigation,  by  reason  of  which  according  to 
all  probability  the  facts  were  more  thoroughly  ascer- 
tained and  considered,  and  that  uuder  better  advice 
than  if  the  law  had  not  been  appealed  to.  We  ought 
not  to  pass  over  a  suggestion  which  hns  been  made 
in  the  course  of  the  case  that  Sir  G.  Preston's  suit 
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was,  or  may  have  been,  collaaive.  If  we  were  to 
adopt  that  soggestion,  we  should  be  begging  a  qnes- 
tioa  not  toncbed  by  the  exception  which  we  see  no 
sufficient  evidence  to  raisoy  and  which,  if  there  were, 
was  one  for  the  jnrj,  not  the  Court.  We  are  of  opi- 
nion, therefore,  that  the  bill  and  answer  were  admis- 
sible for  the  purpose  for  which  they  were  used  at  the 
trial,  and  that  the  9th  exception  ought  not  to  have 
been  allowed.  Your  Lordship's  next  question  to  the 
judges  is»  whether  the  10th  exception  ought  to  have 
been  allowed?  That  exception  was  to  the  admission 
In  evidence  of  *'  a  certain  book,  purporting  to  be  the 
assembly-book  of  the  corporation  of  Limerick  in  the 
year  of  our  Lord  1676,"  to  wit,  an  entry  of  the  16th 
October,  1676,  and  also  another  entry  of  an  account 
of  rents  in  arrear.  We  cannot  pass  by  this  exception 
without  noting  that  it  treats  the  two  entries  as  either 
both  admissible  or  both  inadmissible,  and  it  might  be 
a  question  whether  it  could  be  sustained,  supposing  ci- 
ther of  the  documents  mentioned  therein  to  be  admissi- 
ble* We  need  not,  however,  further  criticise  its  lan- 
guage, because,  construing  it,  not  as  one  exception  to 
the  book,  but  as  two  distinct  and  separate  exceptions, 
one  to  the  entry  of  the  16th  Oct  1676,  and  another  to 
the  account  of  arrears,  we  are  of  opinion  that  each  of 
such  exceptions  ought  to  have  been  overruled.  As  to  the 
first  entry,  relating  to  the  letting  of  the  net  fishing 
and  Fisher*s  Stent  to  Carroll,  we  are  dealing  with  some- 
thing done  nearly  two  centuries  ago,  and  the  great 
stress  of  the  case  bore  upon  the  proof  of  the  possession. 
The  proof  of  anpient  possession  is  always  attended 
with  difficulty.  Time  has  removed  the  witnesses  who 
could  prove  acts  of  ownership  of  their  personal  know- 
ledge, and  resort  must  necessarily  be  had  to  written 
evidence.  In  some  cases,  written  statements  of  title 
are  admitted,  even  when  they  amount  to  mere  asser- 
tion, as  in  the  case  of  a  right  afiecting  the  public  ge 
nerally;  but  the  entry  now  under  consideration  is  ad- 
missible according  to  a  rule  equally  applicable  to  a 
fishery  in  a  private  pond  as  to  one  in  a  public  navig- 
able river.  That  rule  is,  that  ancient  documents  com- 
ing out  of  proper  custody,  and  purporting,  upon  the 
face  of  them  to  exercise  ownership,  such  as  a  lease  or 
a  licence  may  be  given  in  evidence,  without  proof  of 
possession  or  payment  of  rent  under  them,  as  being  in 
themselves  acts  of  ownership  and  proof  of  possession. 
This  rule  is  sometimes  stated  with  the  qualification, 
provided  that  possession  is  proved  to  have  followed 
similar  documents,  or  that  there  is  some  proof  of  ac- 
tual enjoyment  in  accordance  with  the  title  to  which 
tlie  documents  relate.  And  ccilainly  in  the  case  of 
property  allowing  of  continuous  enjoyment,  without 
proof  of  actual  exercise  of  the  right,  any  number  of 
mere  pieces  of  paper  or  parchment  purporting  to  be 
leases  or  licences  ought  to  be  of  no  avail.  It  may  be 
a  question,  whether  the  absence  of  proof  uf  enjoyment 
consistent  with  sach  a  document  goes  to  the  admissi- 
bility or  only  to  the  weight  of  the  evidence,  probably 
the  latter.  This,  however,  is  not  material  in  the  pre- 
sent case,  where  repeated  payment  and  receipt  of  rent 
under  leases  was  proved.  The  only  question  is,  whe- 
ther the  entry  is  a  mere  statement  that  Carroll  had 
become  tenant  to  the  corporation  or  a  mere  direction 
to  prepare  a  lease  to  him,  or  whether  it  purports  to 
be  his  warrant  and  licence  for  fishing  in  the  river.  In 


the  former  case  it  would  be  a  mere  written  assenioa 
by  the  corporation  and  its  officers;  in  the  Utter  it 
was  an  act  of  ownership,  for  it  was  a  licence  to  ano- 
ther to  use  the  fisheiy.  Nor  was  it  less  a  licence  be- 
cause for  want  of  a  seal  it  was  revocable  on  the 
ground  that  a  grant  of  an  incorporeal  hereditsment 
for  a  time  certain  must  be  under  seal,  and  that  t  cor- 
poration is  incapable  of  passing  an  interest  or  giving 
an  irrevocable  licence  without  seal.  Whether  strong 
or  weak,  it  was  an  act  of  ownership  as  much  as  if 
one  gave  another  a  licence  of  pleasure  to  fish  in  his 
river,  which  in  its  nature  must  be  revocable.  If  Car- 
roll had  enjoyed  the  fishery  under  it,  he  woold  have 
been  a  licensee,  not  a  trespasser,  and  the  licence 
would  have  determined  the  amomnt  he  was  to  pay  as 
such  for  the  occupation — Wood  v.  TaU  (2  N.  R.  247); 
Mayor  of  Stafford  v.  Till  (4  Ring.  74).  And  ac- 
cording to  the  rule  already  stated,  the  absence  of 
proof  that  he  did  is  made  up  for  by  the  evidence  of 
ownership  independent  of  the  licence.  The  cases  re- 
lied upon  to  the  contrary  are  cases  where  there  was 
some  mere  assertion  of  title,  or  mere  dbection  of  an 
agent  to  prepare  a  document,  which  would  have  been, 
if  execoted,  an  act  of  ownership.  We  know  of  no  case 
in  which  an  ancient  document,  coming  from  the  pro- 
per custody,  and  purporting  to  be  an  act  of  owner- 
ship, by  way  of  lease  or  licence  over  the  property,  in 
company  with  other  evidence,  showmg  enjoyment 
consbtcnt  with  such  ownership,  has  been  rejected 
upon  the  ground  that  the  enjoyment  could  not  be  re- 
ferred to  Uie  particular  document  in  question.  It  was 
suggested,  indeed,  that  the  reasdn  why  an  ancient 
lease  is  admitted  is  because  it  Is  signed  by  the  lessee 
as  well  as  by  the  lessor,  and  so  is  an  admission  by  a 
third  person,  and  thus  that  an  ancient  lease  not  signed 
by  the  lessee  is  inadmissible.  This,  however,  is  con- 
trary to  our  experience,  and  to  the  true  reason  for  ad- 
mitting such  evidence,  via.,  because  of  its  showing  an 
act  or  acts  of  ownership.  We  are  not  disposed  to 
narrow  the  bounds  of  the  law  of  evidence  with  re- 
spect to  ancient  possessions,  and  we  think  the  mling 
of  that  accurate  lawyer,  Mr.  Justice  Heath,  in  Rogo^ 
V.  AUen^  (I  Camp.  309)  is  abundant  aothority  for 
the  admissibility  of  the  entry  in  question.  As  to  the 
other  document  included  in  the  1 0th  exception,  we 
think  it  admissible  for  reasons  which  may  perhaps 
also  apply  to  that  which  we  have  been  considering. 
It  is  ceitainly  not  legitimate  evidence  of  ownership, 
for  it  is  a  mere  statement  of  a  particular  fact;  but  we 
think  it  admissible  for  another  purpose,  namely,  to 
show  by  an  authentic  document  of  the  time  the  mean- 
ing of  the  language  used  in  the  licence,  and  to  be 
found  in  so  many  other  places,  via.,  "  the  Fisher^s 
Stent."  The  licence  relates  to  the  "  Net  Fishing  and 
Fisher's  Stent."  The  account  of  arrears  speaks  of 
what  may  be  reasonably  inferred  to  be  the  same  pro- 
perty as  the  "Net  Fishing."  The  amount  and  effect 
of  the  evidence  may  be  small,  but  the  evidence  is  dis- 
tinct, so  far  as  it  goes,  that  **  Fisher's  Stent "  and 
"  Net  Fishing  "  were  in  1678  intei-changeablc  terms. 
This  is  not  irrelevant  merely  because  the  defendants 
admit  that  the  corporation  are  entitled,  besides  the 
weir  to  some  net  fishing,  which,  however,  they  say 
cannot  be  defined,  and  is  therefore  lost.  Having 
heard  the  argument  in  your  lordship's  house  upon  the 
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constniction  of  the  words  in  the  charter  of  26th  Eliz., ' 
<*  Lea  werres  vocat  lex  werres,  Gnrgites,  Fyssher's 
Stente,"  we  cannot  say  that  this  was  not  Important 
eTidence,  nor  wonder  that  the  plaintift  preferred  re- 
lying npon  his  own  proofs  rather  than  upon  the  de* 
femknt's  qualified  admission.  We  may  consult  an- 
cient anthers  to  learn  the  meaning  of  '*  Gnrgites," 
and  why  not  learn  of  the  governing  body  of  Limerick, 
in  1678,  whose  genuine  language  is  before  ns,  what 
was  meant  by  the  '*  Fisher's  Stent "  in  their  days. 
The  only  remaining  question  is,  whether  the  16th, 
17th,  and  1 8th  exceptions  ought  to  have  been  allowed. 
We  think  all  those  exceptions  ought  to  have  been  dis- 
allowed. The  1 6th  exception  is  in  substance,  that 
there  was  no  evidence  of  a  several  fishery  in  the  tidal 
part  of  the  river  Shannon,  a  navigable  river,  to  take 
away  or  rebut  the  public  right  of  fishing  there.  The 
I7th  and  18th  exceptions  are  in  substance  that  there 
waa  no  evidence  of  an  exdustve  or  several  right  of 
fisheiy  in  the  place  where  the  defendant  fished  be- 
tween the  weir  and  Thomond-bridge.  Upon  this  re- 
cord no  question  properly  arises  with  respect  to  the 
bed  and  soil  of  the  river.  If  the  finding  as  to  that 
was  entered  by  mistake  (which,  considering  that  a  se- 
veral fishery  may  include  the  soil,  we  do  not  say  it 
was),  it  would  have  been  amended  by  Lord  Chief 
Justice  Lefroy,  and  by  him  only,  at  chambers,  from 
bis  notes.  It  is  now  quite  immaterial  as  between 
these  parties.  No  exception  is  founded  npon  it;  and 
the  argument  of  the  learned  counsel  as  to  that  extra- 
neons  matter  cannot  a£fect  our  opinion  npon  the  true 
question  raised  by  these  three  exceptions,  which  is, 
whether  there  be  evidence  of  a  fisheir,  as  found  by 
the  }ury,  from  the  Lax  Weir  on  the  east  to  the  river 
Meeliek  on  the  west,  that  being  the  extreme  limit  of 
the  coanty  of  the  city.  That  such  a  right  may  law- 
fully exist  is  deitf.  The  soil  of  *^  navigable  tidal 
rivers,'*  like  the  Shannon,  so  far  as  the  tide  flows  and 
reflows,  is  prima  facie  in  the  Grown,  and  the  right  of 
fishery  prima  facie  in  the  public.  But  for  Magna 
Charts  the  Crown  could  by  its  prerogative  exclude 
the  poblic  from  sxhA  prima  fade  right  and  grant  the 
exdumve  right  of  fishery  to  a  private  individual,  either 
together  with  or  distinct  from  the  soil  And  the 
great  charter  left  untouched  aM  fisheries  which  were 
made  several,  to  the  exclusion  of  the  public,  by  act  of 
the  Crown  not  later  than  the  reign  of  Henry  II.  If 
evidence  be  given  of  long  enjoyment  of  a  fishery  to 
the  exclusion  of  others  of  such  a  character  as  to  es- 
tablish that  it  has  been  dealt  with  as  of  right  as  a 
distinct  and  separate*  property,  and  there  is  nothing  to 
show  that  its  origin  was  modem,  the  result  is  not 
that  you  say  this  is  a  usurpation,  for  it  is  not  traced 
back  to  the  time  of  Henry  II.,  but  that  you  presume 
that  the  fishery  being  reasonably  shown  to  have  been 
dealt  with  as  propertv,  must  have  become  such  in  due 
conrse  of  law,  and  therefore  must  have  been  created 
before  legal  memory.  Some  discussion  took  place 
during  the  argument  as  to  the  proper  name  of  such  a 
fishery,  whether  it  ought  to  have  been  called  in  the 
pleadings  (following  Blackstone)  a  **  free  '*  instead  of 
a  *^  several "  fishery.  This  is  more  of  the  confusion 
which  the  ambignons  use  of  the  word  **  free  *'  has 
occasioned  from  as  early  as  the  Year-Book  of  Hen.  7» 
p.  7»  folio  13,  down  to  the  case  of  Jlolford  v.  Bailey ^ 


(Q.  B.  13),  where  it  was  deariy  shown  that  the  only 
substantial  distinction  is  between  an  exclusive  right 
of  fishery  usually  called  "several,**  sometimes  ^free" 
(used  as  in  free  warren),  and  a  right  in  common  with 
others,  usually  called  "  common  of  fishery,"  some- 
times "  free  "  used  as  in  free  port.  The  fishery  as  in 
this  case  is  snfiiciently  despribed  as  a  "  several "  fish- 
ery, which  means  an  exclusive  right  to  fish  in  a  given 
place,  either  with  or  without  the  property  in  the  soil. 
Much  argument  also  took  place  with  respect  to  the 
meaning  of  the  words  **gurgites,"  ^^gors,"  and 
**  wear."  They  appear  all  to  be  words  of  more  am* 
pie  meaning  than  was  a]k>wed  to  them  in  the  argu-^ 
ment  against  the  right.  Of  course  we  are  principally 
concerned  with  the  medieval  use  of  the  word  "gurges," 
though  inasmuch  aa  the  use  of  the  Latin  in  legal  do^ 
cuments  has  been  justified  by  its  unchangeableness, 
we  are  at  liberty  to  observe  that  classic  authors  ap* 
plied  the  word  **  gnrges  "  to  the  open  sea,  to  a  lake, 
and  to  the  course  of  a  river,  instances  of  which  are 
collected  in  a  dictionary  (Facciolati,  London  edition, 
650,  851).  As  to  the  use  of  the  word  in  later  times. 
Lord  Coke  says:  (Co.  Lit,  5  b)  "  Gnrges,  a  deep  pit 
of  water,  a  gore,  or  gnlph  consisted  of  water  and  land, 
and  therefore  by  grant  thereof  by  that  name  thd 
soil  doth  passe,  and  shall  lay  his  esplees  in  taking 
of  fishes  as  beames  and  roaches."  In  Doomsday  it  is 
called  "  gnort,"  "gort,"  and  '^gors,"  plurally,  as,  for 
example,  "  de  3  gons  Mille  Angnilln."  To  the  sane 
efibct  is  the  argument  in  I%rockmort<m  v.  Tracy  (1 
Pk>wden,  154),  which  shows  that  ^* gnrges"  may 
stand  for  pool,  and  is  of  wider  significance  than 
"  wear."  Cowell,  nnder  the  word  **  gort,"  finds  fhult 
with  Lord  Coke's  statement,  that  ** gnrges"  and 
•«gort"  correspond;  and  ^he  says  that  "gort"  is 
old  French  for  "wear."  CowelPs  eritidsm,  how- 
ever, is  proved  too  narrow  by  reference  to  Kelham^ 
Norman-French  Dictionary,  p.  116,  where  "gort," 
"  gorse,"  or  **  gorts"  is  trandated  "  astream  or  pool, 
a  wateiy  phice,  a  weir,  a  fish-pond,  a  ditch,  a  dam,  m 
gorse."  And  with  respect  to  the  word  "wear" 
itself,  although  its  etymology  be  different,  we  find  hi 
the  Anglo-Saxon  dictionary  that  it  had  anciently  a 
more  extensive  application  than  now.  At  p.  243  of 
Bosworth,  the  word  ••  waer,"  or  "  w^r,"  answering 
to  cur  "wear"  is  transited:  "1.  An  enclosure,  a 
place  enclosed.  2.  A  fish-pond,  a  place,  or  engme 
for  catching  and  keeping  fish,  a  wear.    3.  The  sea,  a 


wave."  The  only  reference  which  we  have  met  with 
in  the  old  book  to  the  use  of  the  word  "wear"  is 
the  dictum  in  the  year-Look  of  14  H.  ft  M.  2,  from 
which  it  seems  that  a  grant  or  exception  of  a  wear 
includes  the  fishery.  Therefore,  especially  when  we 
bear  in  mind  the  conciseness  of  language  used  in  an- 
cient times  we  cannot  doubt  that  any  criticism  founded 
npon  a  narrow  construction  of  these  words  is  decep- 
tive. The  word  "gnrgites,"  used  in  addition  to 
"  Lax  Weir,"  instead  of  being  restricted  to  imaginary 
or  possible  scattered  weirs,  the  existence  of  which  is 
unproved,  and  the  nature  of  which  is  unknown,  ap- 
pears to  ns  more  properly  to  apply  to  all  the  streams, 
pools,  and  reaches  of  the  river  so  far  as  the  fishing 
extends.  Probably  it  ought  to  be  thus  translated, 
and  not  as  "  wears  "  in  the  earlier  documents.  There 
is  no  improbability  in  the  early  appropriation  of  this 
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wa8»  or  may  have  been,  ooQaaive.  If  we  were  to 
adopt  that  saggestion,  ire  should  be  begging  a  qnea- 
tioii  not  touched  by  the  exception  which  we  see  no 
anffident  evidence  to  raise,  and  which,  if  there  were, 
was  one  for  the  jnry,  not  the  Court.  We  are  of  opi- 
nion, therefore,  that  the  bill  and  answer  were  admis- 
sible for  the  purpose  for  which  they  were  used  at  the 
trial,  and  that  the  9th  exception  ought  not  to  hav<» 
been  allowed.  Your  Lordship's  next  question  to  ' 
judges  is,  whether  the  10th  exception  ought  t 
been  allowed?  That  exception  was  to  the  . 
in  evidence  of  ^*  a  certain  book,  purport** 
assembly-book  of  the  corporation  of  '  ^  "^ -^V^^ 
year  of  our  Lord  1676,"  to  wit,  ap  ^'^fflae  of 

October,  1676,  and  also  another  -  V*''^  ^^ 

of  rents  in  arrear.    We  canno^     -        , '  ^^/tex»ndoL 
without  noting  that  it  treats  ^'J^-^'f^^  ^  ^^^ 

both  admissible  or  both  ir         .'.,^^^>^^l0»«»^eth, 
a  question  whether  it  er       '.  '^  *"^  ^\^  ^  and  which 
ther  of  the  documentr     .  - '  *  y  ^*  ^SS,  Gnrgites, 
ble.    We  need  no'       '     '  ^  '     '^  h      _     . 
guage,  because,  r 
the  book,  but  a 

one  to  the  ea^  X- ^i^fir^f.'J^ondisputed  posaes- 
the account  *^^'''C'^^ffM^^^U»P»^  ^^  *^*'  *^® 
such  exoep  ^^^^  ***^^'"52«&^  ^''^  *°^  above  the 
first  entr  ^'*'«*V^  ^"^^jTSriy  •«  *****  ^ign  the 
-^•^  ^^^  M  ^M  tfc«  Crown  rent-rolls  and 

''"^^i''*^sP««««  ^«'«*  ^^-  *577, 
^  ^^*^|2.ly^led  the  Fisher's  Stent, 


the  former  case  it  wouV^r  lordships  any  ^oooBmon  of 
by  the  corporation  ^^'J,  becanae,  having  examined  it 
was  an  act  of  '^  .^  amy  upon  thla  principd  part  of  the 
ther  to  use  '  ;^onr  concurrence  in  the  masterly  jadg- 
cause  f^  iifon  Fitzgerald,  a  performance  which  we 
grc  v;  i^P^  *P  improve  upon.  We  are  thus  of  opi- 
f  y^  none  of  the  exoeptiona  to  which  the  qoestioa 
y^  ought  to  have  been  allowed. 

Ottrado.wlL 


>Ji 


andFis^ 
thing  r 
atresr 
The 
wif 


the  wear  called  the 
near  the  Castle  Donel 


.^  Tflx  LoBD  Chanokllor. — }Aj  lords,  the  pUintiff 
^^>^/ia  error  was  also  the  plaintiff  in  the  Conrt  below,  in 
:j*^  jk.  an  action  brought  by  him  against  the  defendants  to 
recover  damages  for  having  fished  and  carried  away 
fish  from  a  fishery  in  the  river  Shannon  claimed  by 
the  plaintiff,  the  pkintiff  being  the  lessee  of  the  Cor- 
poration of  Limerick,  who  claimed  to  be  owaers  of 
that  fishery.  At  the  trial  of  the  action  a  bill  of  ex- 
ceptions was  tendered  to  the  admiaability  of  doea- 
ments  in  evidence,  which  bill  of  exceptions  was  dnlj 
received  by  the  learned  judge.  On  the  question  oom- 
ing  on  to  be  argued  in  the  Conrt  of  Queen's  Bench  is 
Ireland,  the  Conrt  disallowed  some  of  these  exoqh 
tions.  From  that  judgment  there  was  an  appeal  to 
the  Conrt  of  Exchequer  Chamber  in  Ireland,  and  the 
Conrt  of  Exchequer  Chamber  differing  finom  the  Goort 
of  Queen's  Bench,  allowed  the  9th,  10th,  16th,  17th, 
and  18th  of  those  exceptions.  From  that  judgment 
of  the  Conrt  of  Exchequer  Chamber  the  present  ap- 
peal is  brought  to  your  Lordships'  House.  The 
learned  judges  who  attended  your  Lordalup's  Hosse 
on  the  occasion  of  the  argument  have  delivered  aa 


or 

1 


^  '^  ^  ^^y^  beeo  substantially  the  same  as  it  unanimous  and  a  very  ehtborate  and  learned  jodgmeet 

y^  ^^  '?/br^  plainti£    The  subsequent  deal-  by  WiUes,  J.    The  conclusion  at  which  the  leaned 

#i'JJ  i^^J^Bny  do  not  show  that  the  corpora-  judges  arrived  was  in  truth,  if  I  am  right,  anticipated 

»  ^H^  ^^7^  of  the  right  acquired  under  the .  by  your  Lordships  at  the  end  of  the  argnmeDta  Yonr 

^tf^'^liTiritole  fishery;  but  on  the  contrary,  I  Lordships  were  wholly  prepared  for  the  oondnffloa  at 

a^  ^  k^  enjoyment  of  it  to  as  great  an  ex-  |  which  the  learned  judges  arrived,  and  I  thmk  yov 

dMT^  ^Qiporation  and  their  lessees  seem  to  have  Lordships  will  agree  with  the  learned  judges  in  their 

^^^ffortii  their  while  to  enforce  their  rights,  'conclusion.    I  cannot  forbear  from  expreaang  the 

^gt^^'^  no  doubt,  considerably  interfered  with  \  feeling  of  admiration  with  which  I  have  read  that 

0^^!^  time  by  reason  of  the  neighbouriiood  of  judgment,  and  abo  the  very  masteriy  judgment  giTea 

0^m  ^^,  and  the  great  extent  of  the  property,  by  I<ltageaidd,  B.»  in  the  Court  below.     I  entiretj 

•  ^*^  %  dificult  to  watch,  especially  at  night,  and  concur  in  the  reasons  of  the  judges,  and  it  is  whoiiy 

_fr2tf      .  .^. 1^  _--u*-  -Lf.i.  .1 i^t- unnecessary  to  repeat  them  now  to  yomf  LordshipSi 

I  shall  therefore  move  your  lordships  thai  the  jndg' 
ment  of  the  Conrt  of  Exchequer  Chamber  be  reversed, 
and  the  judgment  of  the  Court  of  Qneen'a  Beoch  be 
affirmed. 
Lords  CsAznraitTH  and  Cbxlmsford  oonconed. 
JudgmetU  revened, 

Phdntiff  b  errov's   attorney— Gregorjr,    BowcUfie,  lad 
Skirrow. 
Defondant  in  eiTor^s  attMn^— H.  Cruse. 


—  ^  of  ^0  tmple  rights  which  the  public  are, 
^•^f^^uodiog  the  several  fishery,  entitled  to  exer- 
'?*^^mon  the  river  as  a  public  highway  and  port; 
fj^gnfitimpoBsible  to  warn  people  oS;  unless  detected 
2  UKiveiy  act  of  salmon  fishing,  but  without,  so  hr 
^  w«  can  see,  any  such  acquiescence  of  the  proprietors 
g9  to  oonstitute  an  admission  on  their  part  Uiat  the 
pipperty  has  by  surrender  or  otherwise  been  dimi- 
aislied  amce  the  reign  of  Eliaabeth.  In  onr  opinion 
the  evidence  strongly  preponderated  in  favour  of  the 
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€ouvi  of  erOaiKtry. 

i  bf  Edmund  T,  Bcwtey,  Efq ,  llaRtettr.at.LAW.  J 

TSL  v.  BfiADT. — Jan,  15,  1863. 

^Laches — Renmoal — Pkading. 

\e  pariah  of  T^  and  propridar 
*".  estate^  was  seised  in  fee  of  the 

^  of  presentation  to  6ie  Uintig; 
•     \  .to  a  rent  of  £28  7s.  5d,  per 

*  old  of  certain  glebe  lands  by  the 

J  T.Jor  the  time  hdng.  The  estate  of 
^uiding  the  advowson^  hamng  been  put 
for  sale  under  an  order  of  the  Incum^ 
kred  Estates  Courts  the  printed  rental,  in  giving 
the  particulars  of  the  adoowson^  Haled  tha^  there 
were  attached  to  the  living  19  a.  Ir.  7p,  statute 
measure^  of  glebe^  valued  at  £1  lOs.  per  acre  Ofot 
mentiotung  that  this  land  was  subject  to  any  rent). 
In  the  same  rental^  in  the  lot  whkh  oomprtsed  the 
lands  of  T^  a  portion  of  them  teas  set  down  cu 
^glebe  land  not  sold;**  and  in  the  map  attached 
the  glebe  land  was  left  uncoloured  and  marked  as 
*^  not  in  the  e4ateP  In  cm  advertieeineni  subde- 
guentlg  published  for  the  sale  of  the  advowson^  it 
was  again  stated  that  19a.  ir.  Ip,  ofgUbe  land^ 
wdaed  at  £30  per  annum  were  held  with  the  liv- 
ing. Am  wOM  a  partg  to  all  the  proceedings  in  the 
Incumbered  Estates  Court.  lie  advowson  was 
sold  and  conveyed  by  the  Commissioners  to  B.^Jrom 
whm  it  was  afterwards  purchased  by  C^a  dsrgy- 
win  of  the  Established  Church.  Previous  to  this 
latter eaie  GLvisitedthe  parish  oj  T.;  and X.,  the 
sonoJA.om  that  occasion  shewed  0.  a  copy  of  the 
advertiaemeat  before  mentioned,  and  rq9resented  the 
particulars  contained  in  it  as  being  correct.  On 
the  death  oJA^  C.  presented  himself  to  the  living  of 
T.  Shortly  afterwards  a  demand  Jor  rent  of  the 
glebe  lands  was  made  of  C,  by  X,  the  son  and  de- 
visee of  A.;  and  on  his  refusing  to  pay  it^  an  ac 
Uon  oJ  ejedment  was  oommenced  for  the  recovery  of 
the  landsn  In  a  suit  instituted  by  C.  for  an  in- 
Junction  to  restrain  the  proceedings  at  law^  on  the 
ground  that  by  the  acts  and  con£ict  ofA^  C.  had 
besn  led  to  suppose  that  the  glebe  lands  were  not 
sdjeettormit  Held  ^at m A»  had Itdn  by  emdnot 
asserted  his  dcum  during  the  proceedings  in  the  In- 
cumbered Estates  Courts  the  relief  sought  should  be 
granted.  , 

The  glebe  lands  ofT.  were  hdd  under  a  lease  of  lives 
renewable  for  every  the  last  life  in  whijh  had  drop  • 
ped  on  the  death  of  A.  The  petition  of  C.  prayed^ 
firsts  to  have  the  gUbe  lands  declared  to  be  dis- 
charged from  any  lease  or  rent;  secondly,  thaty  if, 
subject  to  the  lease,  compensation  should  be  made  to 
0.  fbr.  his  loss  as  purchaser;  and  lastly^  that^  if 
necessary^  a  renewal  of  the  lease  should  be  executed 
by  X  to  C.  BM—That  thejrame  oJ  the  petition 
was  not  open  to  objection^  and  that  the  prayer  for 
akemattve  reUefwas  admissible. 

Captau  Hknrt  Bradt,  in  and  previous  to  tlie  year 
1808,  was  seized,  nnder  certain  family  settlements,  of 
an  estate  for  life,  with  reminder  to  his  first  and  other 


sons  in  tail,  in  the  advowson  and  right  of  presenta- 
tion to  the  rectory  of  Tomgreany,  in  the  Coonty  Clare, 
together  with  several  townlands  of  varions  denomina- 
tions in  the  same  coanty.  By  an  indenture  of  lease, 
beai-ittg  date  the  23rd  of  Jnne,  1808,  made  between 
Henry  Brady,  Robert  Tottenham,  then  Bishop  of  Kil- 
laloe,  and  the  Rev.  William  Reade,  at  that  time  rec- 
tor of  the  parish  of  Tomgreany,  the  said  Henry  Brady, 
with  the  consent  of  the  said  bishop,  granted  unto  the 
said  William  Reade,  and  to  his  successors,  rectors  of 
the  paridh  of  Tomgreany,  certain  lands  therein  de* 
scribed,  containing  11a.  Ir.  12p.  Irish  measure,  to 
hold  as  a  glebe  for  the  parish  for  three  lives  renew- 
able for  ever,  at  a  yearly  rent  of  £28  7s.  5d.  late 
currency.  On  the  death  of  Henry  Brady,  his  eldest 
son,  John  Brady,  as  tenant  in  tail  in  possession,  suf- 
fered a  recovery  of  the  advowson  and  the  other 
estates;  and  by  his  will,  duly  executed,  devised  the 
absolute  fee  so  acquired  in  the  advowson  and  lands  to 
his  brother,  the  Rev.  Thomas  Browne  Brady,  a  cler- 
gyman of  the  Established  Church,  and  father  of  the 
respondent  in  the  present  cause.  At  the  time  of  the 
death  of  John  Brady,  the  Rev.  William  Reade  was 
rector  of  Tomgreany,  and  on  l^  death  the  Rev.  Thos. 
P.  Brady  was,  upon  his  own  presentation,  duly  in- 
ducted into  the  rectory  of  the  advowson  of  which  he 
was,  as  before  stated,  seised  in  fee.  In  the  year  1852 
a  petition  was  presented  to  the  Commissioners  for  the 
sale  of  IncumWed  £;f:tates;  and  an  order  for  sale 
was  pronounced  of  the  advowson  of  Tomgreany,  and 
also  of  the  lands  of  which  the  Rev.  Thomas  B.  Brady 
was  then  seised  in  fee.  In  the  printed  rental  prepared 
for  the  purposes  of  the  sale  the  particulars  of  the  ad- 
vowson which  formed  lot  2,  were  thus  given: — 

**  Lot  2. — ^The  advowson  or  right  of  presentation  to 
the  living  of  Tomgreany  iii  said  county  of  Clare.  Pre* 
sent  incumbent.  Rev.  Thomas  Browne  Brady,  now 
aged  about  62  years.  By  the  attested  copy  of  the 
tithe  applotment  book  of  Tomgreany  parish,  dated 
August  9tb,  1825,  the  tithe  composition  payable  to 
the  rector  is  returned  at  the  yearly  sum  of  £450.  By 
the  report  of  the  Ecclesiastical  Commissioners,  dated 
June  15  th,  1837i  the  gross  income  of  said  parish  of 
Tomgreany,  according  to  an  average  of  three  years  to 
December,  1831,  was  returned  as  £445  7s.  8^d., 
made  up  thus:— 

£    s.    d. 
Tithe  oomposition,         ...     ".       ...       415     7     8^ 
1 9a.  Ir.  30p.  statute  measure,  of  glebe 
land  valued  at  3^)^.  per  acre,     ...        80    0    0 

£445  7  H 
In  a  return  made  In  Januaiy,  1836,  by  the'Rev. 
Thomas  B.  Brady,  the  present  incumbent  to  the  Ec- 
clesiastical Commissioners,  in  compliance  with  the  Act 
3  &  4  William  4,  c.  37,  the  siud  Thomas  B.  Brady 
stated  the  entire  value  of  his  benefice  to  be  £631 
168.  4d.  arising  from  composition  of  tithes,  save  £18 
19s.  2d  calculated  opon.  From  the  gross  amount  of 
tithe  oomposition  one  fourth  is  to  be  deducted  to  aa« 
certain  the  present  rent  charge;  but  the  Commis* 
sloners  do  not  guarantee  the  accuracy  of  the  above 
returns." 

In  lot  No.  %^^oi  the  rental,  which  comprised  the 
lands  of  Tomgreany,  at  the  foot  of  the  columns  of 
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always  valnable  property,  or  eyen  a  more  extea&ive 
fishery,  either  in  the  time  of  the  Iiish  princes  or  in 
that  of  the  Ostmen,  who  in  this  and  other  parts  dis- 
placed the  ancient  inhabitants,  and  who,  no  donbt, 
gave  the  name  of  Lax  Weir  (Leax  Waer  or  Lachs 
Wehr)  to  the  chief  acessory  of  the  fishery,  or  by 
Henry  II.  in  his  grant  to  the  companion  of  Strong- 
bow.     There  is  nothing  improbable  in  its  having  been 
granted  over  in  later  times  to  the  ancient  and  loyal 
city  of  Limerick.  It  appears  by  the  earlier  documents 
that  construed  by  the  light  of  subsequent  user,  that 
the  fisheries  of  the  waters  of  Limerick,  which  means 
at  least  the  fishery  within  the  city  bounds,  were  a  dis- 
tinct and  separate  property  from  before  the  time  of 
legal  memory,  and  that  they  included  the  Lax  Weir 
and  the  Shannon  so  far  as  the  city  boundary  extended. 
All  that  fishery  appears  to  have  been  granted  to  the 
corporation  at  latest  by  the  charter  of  25  Elizabeth, 
under  which  rent  has  ever  since  been  paid,  and  which 
granted  "  les  Werres,"  called  ''  lex  Werres,  Gnrgites, 
Eysshers  Stente,"  and  reserved  a  rent  **  de  et  pro 
predictns  gnrgitibus  in  predict^  aqu&  de  Shenyn  voca- 
tis  Fisshers  Stent,"  and  no  rent  out  of  Lax  Weir, 
whereof  the  corporation  had  had  undisputed  posses- 
sion, showing  as  distinctly  as  language  can  that  the 
Fisher's  Stente  was  something  over  and  above  the 
mere  weir;  and  at  least  so  early  as  that  reign  the 
fishing  appears  in  terms  by  the  Grown  rent-rolls  and 
otherwise  (for  instance,  a  passage  dated  A.D.  1577, 
**  The  said  wear,  commonly  called  the  Fisher's  Stent, 
near  the  city  of  Limerick,  from  the  wear  called  the 
Lax  were  on  the  east  to  the  river  near  the  Castle  Donel 
on  the  west ")  to  have  been  substantially  the  same  as  it 
Is  now  claimed  by  the  plamtifil    The  subsequent  deal- 
ings with  the  property  do  not  show  that  the  corpora- 
tion ever  lost  any  part  of  the  right  acquired  under  the 
charter  to  thA  whole  fishery;  but  on  the  contrary, 
they  show  a  long  enjoyment  of  it  to  as  great  an  ex- 
tent as  the  corporation  and  their  lessees  seem  to  have 
thought  it  worth  their  while  to  enforce  their  rights, 
whic£  were,  no  doubt,  considerably  interfered  with 
from  time  to  time  by  reason  of  the  neighbourhood  of 
a  large  city,  and  the  great  extent  of  the  property, 
making  it  difficult  to  watch,  especially  at  night,  and 
by  reason  of  the  ample  rights  which  the  public  are, 
notwithstanding  the  several  fishery,  entitled  to  exer- 
cise upon  the  river  as  a  public  highway  and  port; 
making  it  impossible  to  warn  people  (^,  unless  detected 
in  the  very  act  of  salmon  fishing,  but  without,  so  far 
as  we  can  see,  any  such  acquiescence  of  the  proprietors 
as  to  constitute  an  admission  on  their  part  tiiat  the 
property  has  by  surrender  or  otherwise  been  dimi- 
nished since  the  reign  of  Elisabeth.    In  our  opinion 
the  eridence  strongly  preponderated  in  favour  of  the 


plaintiff.  We  spare  your  lordships  any  disoiBsioa  of 
the  evidence  in  detul,  because,  havmg  exanuned  it 
for  ourselves,  we  may  upon  this  prindpal  part  of  tho 
case  express  our  concurrence  in  the  masteiiy  jadg- 
ment  of  Baron  Fitzgerald,  a  performanoe  which  we 
cannot  hope  tp  improve  upon.  We  are  thus  of  opi- 
nion that  none  of  the  exceptions  to  which  the  qoestioa 
ralate  ought  to  have  been  allowed. 

'Cwrado,vulL 

The  Lobd  Chancellor. — My  lords,  the  pldntiff 
in  error  was  also  the  plaintiff  in  the  Court  below,  in 
an  action  brought  by  him  against  the  defendants  to 
recover  damages  for  having  fished  and  carried  awaj 
fish  from  a  fishery  in  the  river  Shannon  daimad  bj 
the  plaintiff,  the  plaintiff  being  the  lessee  of  the  Cor- 
poration of  Limerick,  who  claimed  to  be  owners  of 
that  fishery.     At  the  trial  of  the  actbn  a  bill  of  ex- 
ceptions was  tendered  to  the  admisability  of  doca- 
ments  in  evidence,  which  bill  of  exceptions  waa  duly 
received  by  the  learned  judge.     On  the  question  oom- 
ing  on  to  be  argued  in  the  Court  of  Queen's  Beocfa  io 
Ireland,  the  Court  disallowed  some  of  these  excep- 
tions.    From  that  judgment  there  was  an  appeal  to 
the  Court  of  Exchequer  Chamber  in  Ireland,  and  th« 
Court  of  Exchequer  Chamber  differing  from  the  Oont 
of  Queen's  Bench,  aUowed  the  9th,  10th,  16th,  ITtii, 
and  18th  of  those  exceptions.     From  that  judgmest 
of  the  Court  of  Exchequer  Chamber  the  present  sp* 
peal  is  brought  to  your  Lordships'  Hoosei  The 
learned  judges  who  attended  your  Lordship's  Hoose 
on  the  occadon  of  the  argument  have  deHvered  in 
unanimous  and  a  very  elaborate  and  learned  jodgmeot 
by  WiUes,  J.     The  conclusion  at  which  the  leaned 
judges  arrived  was  in  truth,  if  I  am  right,  anticipited 
by  your  Lordships  at  the  end  of  the  argumeota.  Toor 
Lordships  were  wholly  prepared  for  the  condBsioatt 
I  which  the  learned  judges  arrived,  and  I  thiok^ov 
'  Lordships  will  agree  with  the  learned  judges  in  thw 
'  conclusion.    I  cannot  forbear  from  expresdng  thd 
]  feeling  of  admiration  with  which  I  have  read  m 
judgment,  and  also  the  very  masterly  jodgment  gire> 
by  Fitagerald,  B.,  in  the  Court  below,    leott^ 
concur  in  the  reasons  of  the  judges,  and  it  »JJ?'v 
unnecessary  to  repeat  them  now  to  your  Lotdships. 
I  shall  therefore  move  your  lordships  that  the  jug- 
ment  of  the  Court  of  Exchequer  Chamber  be  refw 
and  the  judgment  of  the  Court  of  Queen's  Bench  be 
affirmed, 
LoBDS  Cbanwobth  and  Cbbuisford  coDCorred* 
Judgment  revenei 

Plidntiff  hi  error's   attorney- Gregwy,   Rowcliffe,  vA 
Skirrow. 
Defendant  in  eixor's  attorney— H.  Grose. 
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e^ourt  of  CT^ancrry. 

tVeportad  by  Edmund  T.  Bcwtey,  Efq ,  llarriittr.at.LAW.  J 

Belchkb  V.  Bbadt. — Jam,  15,  1863. 

Advowion — Laches — Eenewal—Pkading. 

A^  the  redor  of  the  pariah  of  T^  and  prcprietar 
of  a  naghhawrmg  eataiey  was  aeked  in  fee  of  the 
adccwean,  and  right  of  preaentaiion  to  Ae  living; 
and  woe  alao  efUkUd  to  a  rent  of  £28  7«.  5^  per 
affMim,  pa^fobk  ovt  of  certain  glebe  lands  bg  the 
incumbent  of  T.  Jot  the  time  hing.  The  estate  of 
A»j  including  the  advowson^  having  been  put 
up  for  sale  under  an  order  of  the  Ineum;- 
kered  Estates  Courts  the  printed  rental,  in  giving 
the  particulars  of  the  advowson^  stated  tha^  there 
were  attached  to  the  living  19  a,  Ir.  7p.  statitte 
meaxuare,  ef  glebe^  valued  at  £1  \0s.  per  acre  Otot 
tnentioning  duxt  this  land  was  subfect  to  ang  rent). 
In  the  same  rental^  in  the  lot  which  oomprised  the 
lands  of  T^  a  portion  of  them  was  set  down  cu 
^  glebe  land  not  sold  ;*^  and  in  the  map  attached 
the  glebe  land  was  left  uncohured  and  marked  as 
^*  not  in  the  e4ateP  In  an  advertiseineni  sukfe- 
quentiy  published  for  the  sale  of  the  advowson^  it 
was  again  stated  that  19a.  ir.  7p.  ofgUbe  land^ 
valued  at  £S0  per  annum  were  held  with  the  Ho- 
ing.  A*  wok  a  partg  to  all  the  proceedings  in  the 
Incumbered  Estates  Court.  lie  advowson  was 
sold  and  conveyed  by  the  Commissioners  to  B.^Jrom 
whom  it  was  afterwards  purchased  byC^^a  cUrgy- 
man  of  the  Established  Church.  Previous  to  this 
latter  sale  C  visited  the  parish  oj  T.;  and  X,  the 
son  of  A,  on  that  occasion  shewed  C*  a  copy  of  the 
atlveiiisement  before  mentioned,  and  rqnresented  the 
particulars  contained  in  it  as  being  correct  On 
the  death  oj  A^  C.  presented  himself  to  the  living  of 
T.  Shortly  afterwards  a  demand  Jor  rent  of  the 
glebe  lands  was  made  of  C.  by  X.^  the  son  and  de- 
visee of  A.;  and  on  his  refusing  to  pay  it^  an  ac 
tion  of  ejeUment  was  commenosdfor  the  recovery  of 
the  lands.  In  a  suit  instituted  by  C.  for  an  in- 
junction to  restrain  the  proceedinge  at  law^  on  the 
ground  that  by  the  acts  and  conduct  of  A^  C.  had 
been  led  to  suppose  that  the  glebe  lands  were  not 
euijeeetorent,EM^ataBA.hadlainbyandnot 
aseaied  his  claxm  during  the  proceedings  in  the  In- 
cambered  Estates  Courts  the  relief  sought  should  be 
granted. 

The  glebe  lands  of  T.  were  hdd  under  a  lease  of  lives 
renewable  for  ever^  the  last  life  in  whijh  had  drop- 
ped on  the  death  of  A.  The  petition  of  C.  prayed^ 
firsts  to  have  the  gUbe  lands  declared  to  be  cUs- 
charged  from  any  lease  or  retU;  secondly,  that^  if. 
subject  to  the  lease^  compensation  should  be  made  to 
C  for  his  loss  as  purchaeer;  and  lastly^  that^  if 
necessary,  a  renewal  of  the  lease  should  be  eaoecated 
by  X.  to  O.  Held — That  the  frame  of  the  petition 
Ufoe  not  open  to  (Ejection,  and  that  the  prayer  for 
alternative  relitfwas  admissible. 

Caftaih  Hxkrt  Bradt,  in  and  previous  to  the  year 
1808,  was  seised,  under  certain  family  settlements,  of 
an  ealate  for  life,  with  reminder  to  his  first  and  other 


sons  in  tail,  in  the  advowson  and  right  of  presents* 
tion  to  the  rectory  of  Tomgreany,  in  the  Gonnty  Clam, 
together  with  several  townlands  of  varions  denomina- 
tions in  the  same  connty.  By  an  indenture  of  lease, 
beadng  date  the  23rd  of  Jane,  1808,  made  between 
Henry  Brady,  Robert  Tottenham,  then  Bishop  of  Kil- 
laloe,  and  the  Rev.  William  Reade,  at  that  time  rcc* 
tor  of  the  pari;ih  of  Tomgreany,  the  said  Henry  Brady, 
with  the  consent  of  the  said  bishop,  granted  unto  the 
said  William  Reade,  and  to  his  successors,  rectors  of 
the  pai-ish  of  Tom^p^any,  certain  lands  therein  de* 
scribed,  oonUiaing  11a.  Ir.  12p.  Irish  measure,  to 
hold  as  a  glebe  for  the  parish  for  three  lives  renew- 
able for  ever,  at  a  yearly  rent  of  £28  7s.  5d.  late 
currency.  On  the  death  of  Henry  Brady,  his  eldest 
son,  John  Brady,  as  tenant  in  tail  in  possession,  snf* 
fered  a  recovery  of  the  advowson  and  the  other 
estates;  and  by  his  will,  duly  executed,  devised  the 
absolute  fee  so  acquired  in  the  advowson  and  lands  to 
his  brother,  the  Rev.  Thomas  Browne  Brady,  a  cler- 
gyman of  the  Established  Church,  and  father  of  the 
respondent  in  the  present  cause.  At  the  time  of  the 
death  of  John  Brady,  the  liev.  William  Reade  was 
rectcr  of  Tomgreany,  and  on  \^  death  the  Rev.  Thos. 
P.  Brady  was,  upon  his  own  presentation,  duly  in- 
ducted into  the  rectory  of  the  advowson  of  which  he 
was,  as  before  statc<l,  seised  in  fee.  In  the  year  1852 
a  petition  was  presented  to  the  Commissioners  for  the 
sale  of  Incumbered  £.<tates;  and  an  order  for  sale 
was  pronounced  of  the  advowson  of  Tomgreany,  and 
also  of  the  lands  of  which  the  Rev.  Thomas  B.  Brady 
was  then  sdsed  in  fee.  In  the  printed  rental  prepared 
for  the  purposes  of  the  sale  the  particuhrs  of  the  ad- 
vowson which  formed  lot  2,  were  thus  given: — 

*'  Lot  2. — ^The  advowson  or  right  of  presentation  to 
the  living  of  Tomgreany  in  said  connty  of  Glare*  Pre- 
sent incumbent.  Rev.  Thomas  Browne  Brady,  now 
aged  about  62  years.  By  the  attested  copy  of  the 
tithe  applotment  book  of  Tomgreany  parish,  dated 
August  9th,  1825,  the  tithe  composition  payable  to 
the  rector  is  returned  at  the  yearly  sum  of  £450.  By 
the  report  of  the  Ecclesiastical  Commissioners,  dated 
June  15th,  1837,  the  gross  income  of  said  parish  of 
Tomgreany,  according  to  an  average  of  three  years  to 
December,  1831,  was  returned  as  £445  7s.  8^., 
made  up  thus:— 

£    s.    d. 
Tithe  oomposition,         ...     ^.       ...       415     7     8| 
19a.  Ir.  30p.  statute  measure,  of  glebe 

land  valued  at  ^^^  per  acre,     ...        80    0    0 

£445  7  H 
In  a  return  made  In  Januaiy,  1836,  by  the' Rft v. 
Thomas  B.  Brady,  the  present  incumbent  to  the  Ec- 
clesiastical CommissionerB,  in  compliance  with  the  Act 
3  &  4  William  4,  c  37,  the  said  Thomas  B.  Brady 
stated  the  entire  value  of  his  benefice  to  be  £63 1 
168.  4d.  arising  from  composition  of  tithes,  save  £18 
19s.  2d  calculated  upon.  From  the  gross  amount  ot 
tithe  oomposition  one  fourth  Is  to  be  deducted  to  aa^ 
certain  the  present  rent  charge;  but  the  Gommis* 
sloners  do  not  guarantee  the  accuracy  of  the  above 
returns." 

In  lot  No.  \^o^  the  rental,  which  comprised  the 
lands  of  Tomgreany,  at  the  foot  of  the  columns  of 
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always  valuable  property,  or  even  a  more  extensive 
fishery,  either  in  the  time  of  the  Iiish  princes  or  in 
that  of  the  Ostmen,  who  in  this  and  other  parts  dis- 
placed the  ancient  inhabitants,  and  who,  no  doobt, 
gave  the  name  of  Lax  Weir  (Leax  Waer  or  Lachs 
Wehr)  to  the  chief  acessory  of  the  fishery,  or  by 
Henry  II.  in  his  grant  to  the  companion  of  Strong- 
bow.  There  is  nothing  improbable  in  its  having  been 
granted  over  in  later  times  to  the  ancient  and  loyal 
city  of  Limenck.  It  appears  by  the  earlier  documents 
that  constrned  by  the  light  of  snbseqnent  nser,  that 
the  fisheries  of  the  waters  of  Limerick,  which  means 
at  least  the  fishery  within  the  city  bounds,  were  a  dis- 
tinct and  separate  property  from  befdre  the  time  of 
legal  memory,  and  that  they  included  the  Lax  Weir 
and  the  Shannon  so  far  as  the  city  boundary  extended. 
All  that  fishery  appears  to  have  been  granted  to  the 
corporation  at  ktest  by  the  charter  of  25  Elizabeth, 
under  which  rent  has  ever  since  been  paid,  and  which 
granted  "les  Werres,"  called  "lex  Werres,  Gnrgites, 
Eysshers  Stente,"  and  reserved  a  rent  "  de  et  pro 
predictns  gnrgitibus  in  predict^  aqu&  de  Sbenyn  voca- 
tis  Fisshers  Stent,"  and  no  rent  out  of  Lax  Weir, 
whereof  the  corporation  had  had  undisputed  posses- 
sion, showing  as  distinctly  as  Unguage  can  that  the 
Fisher's  Stente  was  something  over  and  aboye  the 
mere  weir;  and  at  least  so  early  as  that  reign  the 
fishing  appears  in  terms  by  the  Grown  rent-rolls  and 
otherwise  (for  instance,  a  passage  dated  AJ>,  1577, 
*'  The  said  wear,  commonly  called  the  Fisher's  Stent, 
near  the  city  of  Umerick,  from  the  wear  called  the 
Lax  were  on  the  east  to  theriver  near  the  Castle  Donel 
on  the  west ")  to  hare  been  substantially  the  same  as  it 
Is  now  claimed  by  the  plaintifil  The  subsequent  deal- 
ings with  the  property  do  not  show  that  the  corpora- 
tion ever  lost  any  part  of  the  right  acquired  under  the 
dharter  to  thA  whole  fishery;  but  on  the  contrary, 
they  show  a  long  enjoyment  of  it  to  as  great  an  ex- 
tent as  the  corporation  and  theur  lessees  seem  to  have 
thought  it  worth  their  while  to  enforce  their  rights, 
which  were,  no  doubt,  considerably  interfered  with 
from  time  to  time  by  reason  of  the  neighbourhood  of 
a  hirge  city,  and  the  great  extent  of  the  property, 
making  it  difficult  to  watch,  especially  at  night,  and 
by  reason  of  the  ample  rights  which  the  public  are, 
notwithstanding  the  several  fishery,  entitled  to  exer- 
cise upon  the  river  as  a  public  highway  and  port; 
making  it  impossible  to  warn  people  (^,  unless  detected 
in  the  very  act  of  salmon  fishing,  but  without,  so  far 
as  we  can  see,  any  such  acquiescence  of  the  proprietors 
as  to  constitute  an  admission  on  their  part  that  the 
property  has  by  surrender  or  otherwise  been  dimi- 
nished since  the  reign  of  Elizabeth.  In  our  opinion 
the  evidence  strongly  preponderated  in  favour  of  the 


plaintiff.  We  spare  your  lordships  any  di8CiiBrio&  of 
the  evidence  in  detail,  because,  having  exaoimed  it 
for  ourselves,  we  may  upon  this  principal  part  of  the 
case  express  our  concurrence  in  the  masteily  jadg* 
ment  of  Baron  Fitzgerald,  a  performance  which  we 
cannot  hope  tp  improve  upon.  We  are  tbns  of  opi- 
nion that  none  of  the  exceptions  to  which  the  qnestioa 
ralate  ought  to  have  be^  allowed. 

Ouradv,wilL 

The  Lobd  Chancellor. — My  lords,  the  phuntiff 
in  error  was  also  the  plaintiff  in  the  Court  bdow,  in 
an  action  brought  by  him  against  the  defendaots  to 
recover  damages  for  having  fished  and  carried  avtj 
fish  from  a  fishery  in  the  river  Shannon  claimed  bf 
the  plaintiff,  the  phintiff  being  the  lessee  of  the  Cor- 
poration of  Limerick,  who  claimed  to  be  owners  of 
that  fishery.  At  the  trial  of  the  action  a  bill  of  ex- 
ceptions was  tendered  to  the  admissibility  of  doca- 
ments  in  evidence,  which  bill  of  exceptions  was  dnlj 
received  by  the  learned  judge.  On  the  qoestion  oom- 
ing  on  to  be  argued  in  the  Court  of  Queen's  Bench  in 
Ireland,  the  Court  disallowed  some  of  these  excep- 
tions. From  that  judgment  there  was  an  appeal  to 
the  Court  of  Exchequer  Chamber  in  Ireland,  and  the 
Court  of  Exchequer  Chamber  differing  from  theCoiit 
of  Queen's  Bench,  aUowed  the  9th,  10th,  16th,  Hth, 
and  18th  of  those  exceptions.  From  that  jadgmsQt 
of  the  Court  of  Exchequer  Chamber  the  present  sp- 
peal  is  brought  to  your  Lordships'  Hoosa  Tlie 
learned  judges  who  attended  your  Lordship's  House 
on  the  occasion  of  the  argument  have  deUrend  an 
unanimous  and  a  very  elaU>rateand  learned  jodgneot 
by  Willes,  J.  The  conclusion  at  which  the  learned 
judges  arrived  was  in  truth,  if  I  am  right,  anticipited 
by  your  Lordships  at  the  end  of  the  argumeota  Toor 
Lordships  were  wholly  prepared  for  the  oondafioa  at 
I  which  the  learned  judges  arrived,  and  I  think  7001 
'  Lordships  will  agree  with  the  learned  judges  in  their 
'  conclusion.  I  cannot  forbear  from  exprasAng  the 
I  feeling  of  admiration  with  which  I  have  read  thit 
'  judgment,  and  also  the  very  masteriy  jodgment  gifw 
by  Fitzgerald,  B.,  in  the  Court  below,  I  coti!^ 
concur  in  the  reasons  of  the  judges,  and  it  is  wboUj 
unnecessary  to  repeat  them  now  to  your  Lordships. 
I  shall  therefore  move  your  lordships  that  the  }W 
ment  of  the  Court  of  Exchequer  Chamber  be  rer erwd, 
and  the  judgment  of  the  Court  of  Queen's  Bench  be 
affirmed. 
LoBDS  Cbanwobth  and  Chxuisford  oonconed* 
Judgment  nvers&L 

Phdntiff  b  error's   attorney- Gregoiy,    RowcKfle,  »* 
Skirrow. 
Defendant  in  enor's  attorney— H.  Cnue. 
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e^ourt  of  €i)ancn}i. 

titeportad  hg  Edmniid  T.  Bcwtey,  Efq  •  B«RUIfr.at.LAW.  J 

Belchkb  V.  BfiADT. — Jam,  15,  1863. 

AdoovMon — Lackes — Renwxd — Pkading, 

A^  the  rector  of  the  pariah  of  T^  and  proprietor 
of  a  neighhowrimg  estate^  was  eeieed  in  fie  of  the 
advowatm  and  right  of  preseiUaiion  to  die  Umtig; 
and  woe  aleo  eitdMed  to  a  reiU  of  £28  7«.  5^  per 
anwum^  payable  out  of  certain  glebe  lande  bg  the 
inoimbeni  ofT.Jor  the  time  bing.     The  estate  of 
A»t   ineluding  the   advowaonj    having    been  put 
up  for   eale   under  an   order   of  the  Incum^ 
bered  Estates  Courts  the  printed  rental,  m  giving 
the  particulars  of  the  advowson^  stated  tha^  there 
were  attached  to  the  living  19  a,  Ir.  7p>  statute 
measure^  ef  gUbe^  valued  at  £1  lOs.  per  acre  Otot 
wterUumiug  that  this  land  was  subject  to  any  rent). 
In  the  same  rental^  in  the  lot  which  comprised  the 
lands  ofT^a  portion  of  them  Ufas  set  down  as 
^^gUbe  land  not  sold ;^^  and  in  the  map  attached 
the  ^ibe  land  was  left  uncoloured  and  marked  as 
^^nt^in  the  e4/(AeP    In  an  advertisefneni  sub.^e- 
quently  published  for  the  sale  of  the  advowson^  it 
was  again  stated  that  19a.  in  7p.  of^Ae  land, 
valued  at  £30  per  annum  were  held  with  the  liv- 
ing,    A»  wab  a  partg  to  all  the  proceedings  in  the 
Incumbered  Estates  Court.    lie  advowson  was 
sold  and  conveyed  by  the  Commissionsrs  to  B.,Jrom 
whom  it  was  afterwards  purchased  by  C  a  cbsrgy- 
mam  of  the  Established  Church.    Previous  to  this 
latter  sale  C  visited  the  parish  oj  T.;  and  X,  the 
son  of  A.  on  that  occasion  shewed  C.  a  copy  of  the 
advertisement  btfore  mentioned,  and  rq^resented  the 
particulars  eontained  in  it  as  being  oorreet     On 
the  death  oJA,^  C.  presented  himself  to  the  living  of 
T.    Shortly  afterwards  a  demand  Jor  rent  of  the 
glebe  lands  was  made  of  C.  by  X,  the  son  and  tie- 
vises  of  A.;  and  on  his  refusing  to  pay  it,  cm  ac 
Hon  oJ  ejectment  was  commincsdfor  the  recovery  of 
the  lands.    In  a  suit  instituted  by  C.  for  an  in- 
junction to  restrain  the  proceedings  at  law,  on  the 
ground  that  by  the  acts  and  conduct  of  A,,  C  had 
besn  led  to  suppose  that  the  glebe  lands  were  not 
mAjeettorembf  Held  ^atmA,  had  lain  by  and  not 
asetuied  his  daxm  during  the  proceedings  in  the  In- 
cumbered Estates  Courts  the  relief  sought  should  be 
granted, 

Thefflebe  lands  ofT.  were  hdd  under  a  lease  of  lives 
renewable  for  ever,  the  last  hfe  in  whi;h  had  drop- 
ped on  the  death  of  A.  The  petition  of  C.  prayed, 
firsts  to  have  the  gldte  lands  declared  to  be  dis- 
charged from  any  lease  or  reid;  secondly,  that,  if 
subject  to  the  lease,  compensation  should  be  made  to 
C,  for  kis  loss  as  pwrchaeer;  and  lastly^  that,  if 
meoeesary,  a  renewal  of  the  lease  should  be  eaoeciOed 
by  X  to  O.  UM—That  thejrame  oJ  the  petition 
was  not  open  to  objection,  and  that  the  prayer  for 
alternative  reUefwas  admissible, 

Caftain  Hekbt  Bradt,  in  and  previous  to  tlie  year 
1808,  vas  seised,  under  certain  family  settlements,  of 
an  estate  for  life,  with  reminder  to  his  first  and  other 


sons  in  tail,  in  the  advowson  and  right  of  presents* 
tion  to  the  rector}'  of  Tomgreany,  in  the  County  Clam, 
together  with  several  townlands  of  varions  denomina- 
tions in  the  same  county.  By  an  indenture  of  lease, 
beai-ittg  date  the  23rd  of  June,  1808,  made  between 
Henry  Brady,  Robert  Tottenham,  then  Bishop  of  Kil- 
laloe,  and  the  Rev.  William  Beade,  at  that  time  rec- 
tor of  the  pari;ih  of  Tomgreany,  the  said  Henry  Brady, 
with  the  consent  of  the  said  bishop,  granted  unto  the 
said  William  Reade,  and  to  his  successors,  rectors  of 
the  paridh  of  Tomgreany,  certain  lands  therein  de- 
scribed, conUiaing  I  la.  Ir.  I12p.  Irish  measure,  to 
hold  as  a  glebe  for  the  parish  for  three  lives  renew- 
able for  ever,  at  a  yearly  rent  of  £28  7s.  5d.  late 
currency.  On  the  death  of  Henry  Brady,  his  eldest 
son,  John  Brady,  as  tenant  in  tail  in  possession,  suf* 
fereid  a  recovery  of  the  advowson  and  the  other 
estates;  and  by  his  will,  duly  executed,  devised  the 
absolute  fee  so  acquired  in  the  advowson  and  lands  to 
his  brother,  the  Rev.  Thomas  Browne  Brady,  a  cler- 
gyman of  the  Established  Church,  and  father  of  the 
respondent  in  the  present  cause.  At  the  time  of  the 
death  of  John  Brady,  the  Rev.  William  Reade  was 
rectcr  of  Tomgreany,  and  on  lys  death  the  Rev.  Thos. 
P.  Brady  was,  upon  his  own  presentation,  duly  in- 
ducted into  the  rectory  of  the  advowson  of  which  he 
was,  as  before  stated,  seised  in  fee.  In  the  year  1852 
a  petition  was  presented  to  the  Commissioners  for  the 
sale  of  Incumbered  E.<tates;  and  an  order  for  sale 
was  pronounced  of  the  advowson  of  Tomgreany,  and 
also  of  the  lands  of  which  the  Rev.  Thomas  B.  Brady 
was  then  seised  in  fee.  In  the  printed  rental  prepared 
for  the  purposes  of  the  sale  the  particulars  of  the  ad- 
vowson which  formed  lot  2,  were  thus  given: — 

**  Lot  2. — ^The  advowson  or  right  of  presentation  to 
the  living  of  Tomgreany  in  said  county  of  Clare.  Pre- 
sent  incumbent.  Rev.  Thomas  Browne  Brady,  now 
aged  about  62  years.  By  the  attested  copy  of  the 
tithe  applotment  book  of  Tomgi*eany  parish,  dated 
August  9th,  1825,  the  tithe  composition  payable  to 
the  rector  is  returned  at  the  yearly  sum  of  £450.  By 
the  report  of  the  Ecclesiastical  Comml<siouers,  dated 
June  15th,  1837,  the  gross  income  of  said  parish  of 
Tomgreany,  according  to  an  average  of  three  years  to 
December,  1831,  was  returned  as  £445  7s.  8^., 
made  np  thus:— 

£    s.    d. 
Tithe  oomposition,         ...     ".       ...      415     7    8^ 
1 9a.  Ir.  30p.  statute  measure,  of  glebe 
land  valued  at  30d.  per  acre,     ...        80    0    0 

£445  7  H 
In  a  return  made  In  Januaiy,  1836,  by  the*  Re  v. 
Thomas  B.  Brady,  the  present  incumbent  to  the  Ec- 
clesiastical Commissioners,  in  compliance  with  the  Act 
3  &  4  William  4,  c  37,  the  said  Thomas  B.  Brady 
stated  the  entire  value  of  his  benefice  to  be  £631 
168.  4d.  arising  from  composition  of  tithes,  save  £18 
199-  2d  calculated  upon.  From  the  gross  amount  of 
tithe  composition  one  fourth  is  to  be  deducted  to  as- 
certain the  present  rent  charge;  but  the  Commts* 
aloners  do  not  guarantee  the  accuracy  of  the  above 
returns." 

In  lot  No.  \^of  the  rental,  which  comprised  the 
lands  of  Tomgreany,  at  the  foot  of  the  columns  of 
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always  valnable  property,  or  even  a  more  exteasive 
fishery,  either  in  the  time  of  the  Iiish  princes  or  in 
that  of  the  Ostmen,  who  in  this  and  other  parts  dis- 
placed the  andent  inhabitants,  and  who,  no  donbt, 
gave  the  name  of  Lax  Weir  (Leax  Waer  or  Lachs 
Wehr)  to  the  chief  acessory  of  the  fishery,  or  by 
Henry  II.  in  his  grant  to  the  companion  of  Strong- 
bow.     There  is  nothing  improbable  in  its  having  been 
granted  over  in  later  times  to  the  ancient  and  loyal 
city  of  Limerick.  It  appears  by  the  earlier  documents 
that  constrned  by  the  light  of  snbseqnent  user,  that 
the  fisheries  of  the  waters  of  Limerick,  which  means 
at  least  the  fishery  within  the  city  bonnds,  were  a  dis- 
tinct and  separate  property  from  before  the  time  of 
legal  memory,  and  that  they  included  the  Lax  Weir 
and  the  Shannon  so  far  as  the  city  boundary  extended. 
All  that  fishery  appears  to  have  been  granted  to  the 
corporation  at  latest  by  the  charter  of  25  Elizabeth, 
under  which  rent  has  ever  since  been  paid,  and  which 
granted  "  les  Werres,"  called  *'  lex  Werres,  Gnrgites, 
Eysshers  Stente,"  and  reserved  a  rent  '*  de  et  pro 
predictus  gnrgitibus  in  predict^  aqn&  de  Sbenyn  voca- 
tis  Fisshers  Stent,"  and  no  rent  out  of  Lax  Weir, 
whereof  the  corporation  had  had  undisputed  posses- 
sion, showing  as  distinctly  as  language  can  that  the 
Fisher's  Stente  was  something  over  and  above  the 
mere  weir;  and  at  least  so  early  as  that  reign  the 
fishing  appears  in  terms  by  the  Grown  rent-rolls  and 
otherwise  (for  instance,  a  passage  dated  A.D.  1577« 
*'  The  sud  wear,  commonly  called  the  Fisher's  Stent, 
near  the  dty  of  Limerick,  from  the  wear  called  the 
Lax  were  on  the  east  to  theriver  near  the  Castle  Donel 
on  the  west ")  to  have  been  substantially  the  same  as  it 
is  now  daimed  by  the  pluntiff.    The  subsequent  deal- 
ings with  the  property  do  not  show  that  the  corpora- 
tion ever  lost  any  part  of  the  right  acquired  under  the 
charter  to  thn  whole  fishery;  but  on  the  contrary, 
they  show  a  long  enjoyment  of  it  to  as  great  an  ex- 
tent as  the  corporation  and  their  lessees  seem  to  have 
thought  it  worth  their  while  to  enforce  their  rights, 
which  were,  no  doubt,  considerably  interfered  with 
from  time  to  time  by  reason  of  the  neighbourhood  of 
a  large  dty,  and  the  great  extent  of  the  property, 
making  it  difficult  to  watch,  especially  at  night,  and 
by  reason  of  the  ample  rights  which  the  public  are, 
notwithstanding  the  several  fishery,  entitled  to  exer- 
cise upon  the  river  as  a  public  highway  and  port; 
making  it  impossible  to  warn  people  (^,  unless  detected 
in  the  very  act  of  salmon  fishing,  but  without,  so  far 
as  we  can  see,  any  such  acquiescence  of  the  proprietors 
as  to  constitute  an  admission  on  their  part  Uiat  the 
property  has  by  surrender  or  otherwise  been  dimi- 
nished since  the  reign  of  Elizabeth.    In  our  opinion 
the  evidence  strongly  preponderated  in  favour  of  the 


plaintiff.  We  spare  your  lordships  any  discoBsion  of 
the  evidence  in  detail,  because,  having  exuninsd  it 
for  ourselves,  we  may  npon  this  principal  part  of  the 
case  express  our  concurrence  in  the  masterly  jadg- 
ment  of  Baron  Fitzgerald,  a  performance  which  we 
cannot  hope  tp  improve  npon.  We  are  thus  of  opi- 
nion that  none  of  the  exceptions  to  which  the  qnestioa 
raUte  ought  to  have  been  allowed. 

Ourado,vult 

Thb  Lobd  Ghancellob. — My  lords,  the  pUmdff 
in  error  was  also  the  plaintiff  in  the  Court  below,  ia 
an  action  brought  by  him  against  the  defeodaiita  to 
recover  damages  for  having  fished  and  carried  awaj 
fish  from  a  fbhery  in  the  river  Shannon  claimed  by 
the  plaintiff,  the  plaintiff  being  the  lessee  of  the  Cor- 
poration of  Limerick,  who  claimed  to  be  owners  of 
that  fishery.     At  the  trial  of  the  action  a  bill  of  ex- 
ceptions was  tendered  to  the  admissibility  of  doea- 
ments  in  evidence,  which  bill  of  exceptions  was  dalj 
received  by  the  learned  judge.     On  the  question  com- 
ing on  to  be  argued  in  the  Court  of  Queen's  Bench  la 
IreUnd,  the  Court  disallowed  some  of  these  excep- 
tions.    From  that  judgment  there  was  an  appeal  to 
the  Court  of  Exchequer  Chamber  in  Ireland,  and  the 
Court  of  Exchequer  Chamber  differing  from  the  GoBit 
of  Queen's  Bench,  allowed  the  9th,  10th,  16th,  Hth, 
and  18th  of  those  exceptions.     From  that  jndgmeot 
of  the  Court  of  Exchequer  Chamber  the  present  ap- 
peal is  brought  to  your  Lordships'  Hoosei  The 
learned  judges  who  attended  your  Lordship's  House 
on  the  occasion  of  the  argument  have  ddijend  m 
unanimous  and  a  very  elaborate  and  learned  jodgmeot 
by  Willes,  J.     The  oonclusion  at  whidi  the  leaned 
judges  arrived  was  in  truth,  if  I  am  right,  anticipated 
by  your  Lordships  at  the  end  of  the  argumeota  Toor 
I  Lordships  were  wholly  prepared  for  the  coodoaioa  at 
I  which  the  learned  judges  arrived,  and  I  think  yov 
'  Lordships  will  agree  with  the  learned  judges  in  their 
'  conclusion.    I  cannot  forbear  from  expraeaag  the 
'  feeling  of  admiration  with  which  I  have  lead  that 
judgment,  and  also  the  rery  masteriy  judgment  girea 
by  Fitagerald,  B^  in  the  Court  below.    lentir^ 
concur  in  the  reasons  of  the  judges,  and  it  is  whoDf 
nnnecessary  to  repeat  them  now  to  your  Lordshjt 
I  shall  therefore  move  your  lordships  that  ihe  ']W 
ment  of  the  Court  of  Exchequer  Chamber  be  retew 
and  the  judgment  of  the  Court  of  Queen's  Beech  be 
affirmed. 
LoBDS  Cbanwobth  and  Cbeu/sbobj)  concorred. 
Judgment  revencd' 

PhdnUff  hi  error's   attorney- Gregwy,   Rowcliffe,  »* 
Skirrow. 
Defendant  in  eixor^s  attorney— H.  Grose. 
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e^ourt  of  €i)amn}i. 

tRcportad  bf  Edmund  T.  Bcwtey,  Efq ,  Barriittr.at.LAW.  J 

Belchib  V.  BfiADT, — Jam,  15,  1863. 

AAxHMon — Lackes — Renwxd — Pkading. 

A^  the  redar  of  the  pariah  of  T^  and  propridar 
of  a  naghhowrimg  estate^  was  eeUed  in  fee  of  the 
adcowaan  and  right  of  preaeiUaiion  to  die  lining; 
and  wu  also  eht^ed  to  a  rent  of  £28  7«.  6d,  per 
omuim,  payable  out  of  certain  glebe  lande  hg  the 
incumbent  ofT.Jor  the  time  hdng»  The  estate  of 
A^  induduig  M«  advowaon^  having  been  put 
up  for  eale  under  an  order  of  the  Incum^ 
bered  Eetatee  Courts  the  printed  rental,  in  giving 
the  particulare  of  the  advawaon^  stated  tha^  there 
were  attached  to  the  living  19  a,  Ir.  7p*  stattUe 
measm^  ^  gltbe^  valued  at  £1  lOs.  per  acre  Otot 
mentioning  that  this  land  was  subject  to  any  rent}. 
In  the  same  rental^  in  the  lot  whidi  conipried  the 
lands  ofT^a  portion  of  them  Ufos  set  down  as 
^  glebe  land  not  sold; ''  and  in  the  map  attached 
the  glebe  Icmd  was  left  uncohured  and  marked  as 
^  not  in  the  e4ateP  In  cm  advertisefneni  subse- 
quently punished  for  the  sale  of  the  advowson^  it 
was  again  slated  that  19a.  ir.  7p,  of^fiebe  land^ 
valued  at  £S0  per  annum  were  held  with  the  liv- 
ing. A*  wai  a  party  to  all  the  proceedings  in  the 
Incumbered  Estates  Court,  lie  advawson  was 
sold  and  conveyed  by  the  Commissioners  to  B.^Jrom 
whom  it  was  afterwards  purchased  by  C^  acbsrgy- 
man  of  the  Established  Church.  Previous  to  this 
latter  sale  (7.  visitsd  the  parish  oj  T,;  and  X,  the 
son  oj  A,  an  that  occasion  shewed  C.  a  copy  of  the 
advertisement  btfore  mentioned,  and  rq^resented  the 
particulars  contained  in  it  as  being  correct  On 
thedeathofA^  C  presented  himself  to  the  living  of 
T.  Shortly  afterwards  a  demand  ftn*  rent  of  the 
glebe  lands  teas  made  of  C  by  X,  the  son  and  de- 
visee of  A.;  and  on  his  refusing  to  pay  it^  an  ac 
tion  oJ  ejectment  was  commenced  for  the  recovery  of 
the  lands.  In  a  suit  instituted  by  C  for  an  in- 
junction to  restrain  the  proceedings  at  law^  on  the 
ground  that  by  the  acts  and  con£ict  of  A^  C,  had 
been  led  to  suppose  that  the  glebe  lands  were  not 
subject  to  rentfEM  Aat  as  A.  had  Itdn  by  emdnot 
asserted  his  ckum  during  the  proceedings  in  the  In- 
cumbered Estates  Courts  the  relief  eought  should  be 
granted. 

The  glebe  lands  ofT.  were  held  under  a  lease  of  lives 
renewable  for  every  the  last  life  in  whi:h  had  drop- 
ped on  the  death  of  A.  The  petition  of  C  prayed^ 
firsts  to  have  the  gldte  lands  declared  to  be  dis- 
charged from  any  lease  or  rent;  secondly^  that^  if 
subject  to  the  lease^  compensation  should  be  made  to 
C.  ftfr  his  loss  as  purchaser;  and  lastly^  that^  if 
necessary^  a  renewal  of  the  lease  should  be  exeaOed 
by  X  to  O.  nM—J%at  theftame  oJ  the  petition 
was  not  open  to  objection^  and  that  the  prayer  for 
aherruxtive  relief  was  admissible* 

Captaih  Hskbt  Bradt,  in  and  previous  to  the  jear 
1808,  was  seiaedy  under  certain  family  settlements,  of 
»n  estate  for  life,  with  remainder  to  his  first  and  other 


sons  in  tail,  in  the  advowson  and  right  of  presents* 
tion  to  the  rector}*  of  Tomgreany,  in  the  Gonnty  Clare, 
together  with  several  townlands  of  varions  denomina- 
tions in  the  same  connty*  By  an  indenture  of  lease, 
beai-ittg  date  the  23rd  of  June,  1808,  made  between 
Henry  Brady,  Robert  Tottenham,  then  Bishop  of  KU- 
laloe,  and  the  Rev.  WUliam  Beade,  at  that  time  rec- 
tor of  the  pariih  of  Tomgreany,  the  said  Henry  Brady, 
with  the  consent  of  the  said  bishop,  granted  nnto  the 
said  WiHtam  Reade,  and  to  his  successors,  rectors  of 
the  paridh  of  Tomgreany,  certain  lands  therein  de- 
scribed, containing  11a.  Ir.  12p.  Irish  measure,  to 
hold  as  a  glebe  for  the  parish  for  three  lives  renew- 
able for  ever,  at  a  yearly  rent  of  £28  7s.  5d.  late 
currency.  On  the  death  of  Henry  Brady,  his  eldest 
son,  John  Brady,  as  tenant  in  tail  in  possession,  suf- 
fered a  recovery  of  the  advowson  and  the  other 
estates;  and  by  his  will,  duly  executed,  devised  the 
absolute  fee  so  acquired  in  the  advowson  and  lands  to 
his  brother,  the  Rev.  Thomas  Browne  Brady,  a  cler- 
gyman of  the  Established  Church,  and  father  of  the 
respondent  in  the  present  cause.  At  the  time  of  the 
death  of  John  Brady,  the  Rev.  William  Reade  was 
reetcr  of  Tomgreany,  and  on  \^  death  the  Rev.  Thos. 
P.  Brady  was,  upon  his  own  presentation,  duly  in- 
ducted into  the  rectory  of  the  advowson  of  which  he 
was,  as  before  stated,  seised  in  fee.  In  the  year  1852 
a  petition  was  presented  to  the  Commissioners  for  the 
sale  of  Incumbered  Ez^tates;  and  an  order  for  sale 
was  pronounced  of  the  advowson  of  Tomgreany,  and 
also  of  the  lands  of  which  the  Rev.  Thomas  B.  Brady 
was  then  sdsed  in  fee.  In  the  printed  rental  prepared 
for  the  purposes  of  the  sale  the  particulars  of  the  ad- 
vowson which  formed  lot  2,  were  thus  given: — 

**  Lot  2. — ^The  advowson  or  right  of  presentation  to 
the  living  of  Tomgreany  iti  said  county  of  Chure.  Pre- 
sent incumbent.  Rev.  Thomas  Browne  Brady,  now 
aged  about  62  years.  By  the  attested  copy  of  the 
tithe  applotment  book  of  Tomgreany  parish,  dated 
August  9tb,  1825,  the  tithe  composition  payable  to 
the  rector  is  returned  at  the  yearly  sum  of  £450.  By 
the  report  of  the  Ecclesiastical  Commuifiioners,  dated 
June  15  th,  1837,  the  gross  income  of  said  parish  of 
Tomgreany,  according  to  an  average  of  three  years  to 
December,  1831,  was  returned  as  £445  7s.  8^., 
made  np  thus:— 

£    s.    d. 
Tithe  composition,         ...     ".       ...      415     7     8^ 
19a.  Ir.  30p.  statnte  measure,  of  glebe 
land  valued  at  3^s.  per  acre,     ...        80    0    0 

£445  7  H 
In  a  return  made  !n  Januaiy,  1836,  by  the*  Rev. 
Thomas  B.  Brady,  the  present  incumbent  to  the  Ec- 
clesiastical Commissioners,  in  compliance  with  the  Act 
3  &  4  William  4,  c  37,  the  sud  Thomas  B.  Brady 
stated  the  entire  value  of  his  benefice  to  be  £631 
168.  4d.  ari^ng  from  composition  of  tithes,  save  £18 
19s.  2d  calculated  upon.  From  the  gross  amount  of 
tithe  oomposition  one  fourth  is  to  be  deducted  to  aa^ 
certain  the  present  rent  charge;  but  the  Commts* 
sloners  do  not  guarantee  the  accuracy  of  the  above 
returns.'' 

In  lot  No.  %^of  the  rental,  which  comprised  the 
lands  of  Tomgreany,  at  the  foot  of  the  columns  of 
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always  valnable  property,  or  eyen  a  more  extensive 
fishery,  either  in  the  time  of  the  Iiish  princes  or  in 
that  of  the  Ostmen,  who  in  this  and  other  parts  dis- 
placed the  ancient  inhabitants,  and  who,  no  donbt, 
gave  the  name  of  Lax  Weir  (Leax  Waer  or  Lachs 
Wehr)  to  the  chief  acessory  of  the  fishery,  or  by 
Henry  II.  in  his  grant  to  the  companion  of  Strong- 
bow.     There  is  nothing  improbable  in  its  having  been 
granted  over  in  later  times  to  the  ancient  and  loyal 
city  of  Limerick.  It  appears  by  the  earlier  documents 
that  constraed  by  the  light  of  subsequent  user,  that 
the  fisheries  of  the  waters  of  Limerick,  which  means 
at  least  the  fishery  within  the  city  bounds,  were  a  dis- 
tinct and  separate  property  from  before  the  time  of 
legal  memory,  and  that  they  included  the  Lax  Weir 
and  the  Shannon  so  far  as  the  city  boundary  extended. 
All  that  fishery  appears  to  have  been  granted  to  the 
corporation  at  latest  by  the  charter  of  25  Elizabeth, 
under  which  rent  has  ever  smce  been  paid,  and  which 
granted  "  les  Werres,"  called  *'  lex  Werres,  Guigites, 
Eysshers  Stente,"  and  reserved  a  rent  "  de  et  pro 
predictus  gurgitibus  in  predict^  aquft  de  Shenyn  voca- 
tis  Fisshers  Stent,"  and  no  rent  out  of  Lax  Weir, 
whereof  the  corporation  had  had  undisputed  posses- 
sion, showing  as  distinctly  as  language  can  that  the 
Fisher's  Stente  was  something  over  and  above  the 
mere  weir;  and  at  least  so  early  as  that  reign  the 
fishing  appears  in  terms  by  the  Grown  rent-rolls  and 
otherwise  (for  instance,  a  passage  dated  A.D.  1577, 
'*  The  sud  wear,  commonly  called  the  Fisher's  Stent, 
near  the  city  of  Limerick,  from  the  wear  called  the 
Lax  were  on  the  east  to  the  river  near  the  Castle  Donel 
on  the  west ")  to  have  been  substantially  the  same  as  it 
is  now  claimed  by  the  plaintiff.    The  subsequent  deal- 
ings with  the  property  do  not  show  that  the  corpora- 
tion ever  lost  any  part  of  the  right  acqnved  under  the 
charter  to  thA  whole  fishery;  but  on  the  contrary, 
they  show  a  long  enjoyment  of  it  to  as  great  an  ex- 
tent as  the  corporation  and  their  lessees  seem  to  have 
thought  it  worth  their  while  to  enforce  their  rights, 
which  were,  no  doubt,  considerably  interfered  with 
from  time  to  time  by  reason  of  the  neighbourhood  of 
a  large  city,  and  the  great  extent  of  the  property, 
making  it  difficult  to  watch,  especially  at  night,  and 
by  reason  of  the  ample  rights  which  the  public  are, 
notwithstanding  the  several  fishery,  entitled  to  exer- 
cise upon  the  river  as  a  public  highway  and  port; 
makmg  it  impossible  to  warn  people  (^,  anless  detected 
in  the  very  act  of  salmon  fishing,  but  without,  so  far 
as  we  can  see,  any  such  acquiescence  of  the  proprietors 
as  to  constitute  an  admission  on  their  part  that  the 
property  has  by  surrender  or  otherwise  been  dimi- 
nished since  the  rdgn  of  Elizabeth.    In  our  opinion 
the  eridence  strongly  preponderated  in  favour  of  the 


plaintiff.  We  spare  your  lordships  any  diacasaon  of 
the  evidence  in  detail,  because,  having  examiuttd  it 
for  ourselves,  we  may  upon  this  principal  part  of  the 
case  express  our  concurrence  in  the  nusteriy  judg- 
ment of  Baron  Fitzgerald,  a  perfomumoe  which  we 
cannot  hope  tp  improve  upon.  We  are  thus  of  opi- 
nion that  none  of  the  exceptions  to  which  theqaestioa 
raUte  ought  to  have  been  allowed. 

'Curado,vulL 

The  Lobd  Ghancellob. — My  lords,  the  pluntiff 
in  error  was  also  the  plaintiff  in  the  Court  below,  in 
an  action  brought  by  him  against  the  defendants  to 
recover  damages  for  having  fished  and  carried  awaj 
fish  from  a  fbBhery  in  the  river  Shannon  claimed  by 
the  plaintiff,  the  plaintiff  being  the  lessee  of  the  Cor- 
poration of  Limerick,  who  claimed  to  be  owners  of 
that  fishery.     At  the  trial  of  the  action  a  bill  of  ex- 
ceptions was  tendered  to  the  admissibility  of  docu- 
ments in  evidence,  which  bill  of  exceptions  was  dnlj 
received  by  the  learned  judge.     On  the  question  com- 
ing on  to  be  argued  in  the  Court  of  Queen's  Bench  is 
Ireland,  the  Court  disallowed  some  of  these  excep- 
tions.    From  that  judgment  there  was  an  appeal  to 
the  Court  of  Exchequer  Chamber  in  Ireland,  and  the 
Court  of  Exchequer  Chamber  differing  from  theCoiit 
of  Queen's  Bench,  allowed  the  9th,  10th,  16th,  Hth, 
and  18th  of  those  exceptions.     From  that  jodgmeot 
of  the  Court  of  Exchequer  Chamber  the  present  tp- 
peal  is  brought  to  your  Lordships'  Honseb  The 
learned  judges  who  attended  yonr  Lordship's  House 
on  the  occasion  of  the  arguoaent  have  detivend  an 
unanimous  and  a  very  ehiborateand  learned  jodgneat 
by  WiUes,  J.     The  conclusion  at  which  the  leaned 
judges  arrived  was  in  truth,  if  I  am  right,  antidpited 
by  your  Lordships  at  the  end  of  the  argumeota  roar 
I  Lordships  were  wholly  prepared  for  the  cmdoaan.  at 
I  which  the  learned  judges  arrived,  audi  thhjkyov 
'  Lordships  will  agree  with  the  learned  judges  in  thev 
'  conclusion.    I  cannot  forbear  from  expressing  tbe 
'  feeling  of  admiration  with  which  I  have  read  that 
judgment,  and  also  the  wery  masterly  judgment  ^rea 
by  Fitagerald,  B.,  in  the  Conrt  below.    lentirjy 
concur  in  the  reasons  of  the  judges,  and  it  is  vboOj 
unnecessary  to  repeat  them  now  to  your  Loidshii* 
I  shall  therefore  move  your  lordships  that  the  ]W 
ment  of  the  Conrt  of  Exchequer  Chamber  be  rer ened, 
and  the  judgment  of  the  Conrt  of  Queen's  Bendi » 
affirmed. 
LoBDS  Cbahwobth  and  Chelmsfobd  concnrred. 
Judgment  nvened. 

Plamtiff  b  error's   attorney- Gregwy,   Rowcliffe,  o^ 
Skirrow. 
Defendant  in  error's  attorney— H.  Grose. 
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Cpourt  of  €tanctv}i. 

tRcportad  by  £dmnod  T.  Bcwtey,  Eiq  •  B«RUIfr.at.LAW.  J 
BCLCUKB  V.  BfiADT. — JoH,  IS,  1863. 

AdvoiMon — Lackes — Renmoal — Pkading. 

A^  the  redar  of  the  pariah  of  21,  and  propridar 
of  a  naghbauarmg  tstaU^  was  niatd  in  fie  of  the 
advowKin  and  right  of  preaeiUaiion  to  die  Umng; 
and  wu  also  eht^ed  to  a  rent  of  £28  7«.  6d.  per 
onntfiii,  pwfobU  out  of  certain  glebe  lande  bg  the 
incumbent  ofT.Jor  the  time  bdng.  The  estate  of 
A^  including  the  advoufson^  having  been  put 
up  for  eale  under  an  order  of  the  Incutn^ 
hered  Estates  Courts  the  printed  rental,  in  giving 
the  particulars  of  the  adcowson^  stated  tha^  there 
were  attached  to  the  living  19  a.  Ir.  7p*  statute 
measure^  of  glebe^  valued  at  £1  \0s,  per  acre  Ofot 
wientii>nin§  that  this  land  was  subject  to  ang  rent). 
In  the  same  reiila^  in  the  lot  whi5i  compnsed  the 
lands  ofT^^a  portion  of  them  v>as  set  down  as 
^*  glebe  land  not  sold;  ^*  and  in  the  map  attached 
the  glebe  Icuid  was  left  uncohured  and  marked  as 
^  not  in  the  e^tateP  In  an  advertisaneni  sub^e- 
quentlg  published  for  the  sale  of  the  aduowson,  it 
was  agam  stated  that  19a.  ir.  T/^.  of  glebe  land^ 
valued  at  £S0  per  annum  were  held  with  the  liv- 
ing, A*  wOM  a  party  to  ail  the  proceedings  in  the 
Incumbered  Estates  Court.  lie  advowson  was 
sold  and  conveyed  by  the  Commissioners  to  B.yJrom 
whom  it  UKis  aftenoards  purchased  by  C*^a  dergy- 
nan  ef  the  Established  Church,  Previous  to  this 
latter  sale  C  visited  the  parish  oj  T.;  and  X,  the 
son  oj  A.  on  that  occasion  shewed  C*  a  copy  of  the 
advertissment  before  mentioned,  and  repreaenUd  the 
particulars  contamed  in  it  as  being  correct  On 
thedeathofA^  C,  presented  himself  to  the  living  of 
T.  Shortly  afterwards  a  demand  for  rent  of  the 
glebe  lands  was  made  oj  C.  by  X.^  the  son  and  de- 
visee of  A,;  and  on  his  refusing  to  pay  it^  an  ac 
tion  oj  ejedment  was  comtnenosd  for  the  recovery  of 
the  lands.  In  a  suit  instituted  by  C.  for  on  m- 
junetion  to  restrain  the  proceedings  at  law,  on  the 
ground  that  by  the  acts  and  conduct  of  A^  C.  had 
been  led  to  suppose  that  the  glebe  lands  were  not 
sabjedtoretUi  Held  that  as  A»  had  lam  by  and  not 
asserted  hie  damt  during  the  proceedings  in  the  In- 
cumbered Estates  Courts  the  relief  sought  should  be 
granted. 

The  glebe  lands  of  T.  were  held  under  a  lease  of  lives 
renewable  for  ever,  the  last  hfe  in  whijh  had  drop- 
ped on  the  death  of  A.  The  petition  of  C.  prayed, 
firsts  to  have  the  glebe  lands  declared  to  be  die- 
(Aarged  from  any  lease  or  rent;  secondly,  that,  if. 
subject  to  the  lease,  compensation  should  be  made  to 
Cfbr.  his  loss  as  purchaser;  and  lastly^  that^  if 
necessary,  a  renewal  of  the  lease  should  be  executed 
by  X  to  O.  neid—Jhat  thejrame  oj  the  petition 
was  not  open  to  objection,  and  that  the  prayer  for 
alternative  relief  was  admissible. 

Captaih  Hknrt  Bradt,  in  and  previous  to  tlie  year 
1808,  was  seized,  ander  certain  family  settlements,  of 
»»  estate  for  life,  with  remainder  to  his  first  and  other 


sons  In  tail,  in  the  advowson  and  right  of  presenta* 
tion  to  the  rectory  of  Tomgreany,  in  the  County  Clare, 
together  with  several  townlands  of  varions  denomina- 
tions in  the  same  county.  By  an  indenture  of  lease, 
beai-ing  date  the  23rd  of  June,  1808,  made  between 
Henry  Brady,  Robert  Tottenham,  then  Bishop  of  KU- 
laloe,  and  the  Rev.  William  Reade,  at  that  time  rec- 
tor of  the  pari;ih  of  Tomgreany,  the  said  Henry  Brady, 
with  the  consent  of  the  said  bishop,  granted  unto  the 
snid  William  Reade,  and  to  his  successors,  rectors  of 
the  pai-ish  of  Tomgreany,  certain  lands  therein  de- 
scribed, containing  11a.  Ir.  12p.  Irish  measure,  to 
hold  as  ft  glebe  for  the  parish  for  three  lives  renew- 
able for  ever,  at  a  yearly  rent  of  £28  7s.  5d.  late 
currency.  On  the  death  of  Henry  Brady,  his  eldest 
son,  John  Brady,  as  tenant  in  tail  in  possession,  suf* 
fered  a  recovery  of  the  advowson  and  the  other 
estates;  and  by  his  will,  duly  executed,  devised  the 
absolute  fee  so  acquired  in  the  advowson  and  lands  to 
his  brother,  the  Rev.  Thomas  Browne  Brady,  a  cler- 
gyman of  the  Established  Church,  and  father  of  the 
respondent  in  the  present  cause.  At  the  time  of  the 
death  of  John  Brady,  the  Rev.  William  Reade  was 
renter  of  Tomgreany,  and  on  lys  death  the  Rev.  Thos. 
P.  Brady  was,  upon  his  own  presentation,  duly  in- 
ducted into  the  rectory  of  the  advowson  of  which  he 
was,  as  before  stated,  seised  in  fee.  In  the  year  1852 
a  petition  was  presented  to  the  Commissioners  for  the 
sale  of  Incumbered  £;>tates;  and  an  order  for  sale 
was  pronounced  of  the  advowson  of  Tomgreany,  and 
also  of  the  lands  of  which  the  Rev.  Thomas  B.  Brady 
was  then  seised  in  fee.  In  the  printed  rental  prepared 
for  the  purposes  of  the  sale  the  particulars  of  the  ad- 
vowson which  formed  lot  2,  were  thus  given: — 

"  Lot  2, — ^The  advowson  or  right  of  presentation  to 
the  living  of  Tomgreany  iii  said  county  of  Clare.  Pre- 
sent incumbent.  Rev.  Thomas  Browne  Brady,  now 
aged  about  62  years.  By  the  attested  copy  of  the 
tithe  applotment  book  of  Tomgreany  parish,  dated 
August  9th,  1825,  the  tithe  composition  payable  to 
the  rector  is  returned  at  the  yearly  sum  of  £450.  By 
the  report  of  the  Ecclesiastical  Commissioners,  dated 
June  15th,  1837,  the  gross  income  of  said  parish  of 
Tomgreany,  according  to  an  average  of  three  years  to 
December,  1831,  was  returned  as  £445  7s.  8^., 
made  np  thus:— 

&    8.    d. 
Tithe  oomposition,         ...     '^       ...       415     7     8| 
19a.  Ir.  30p.  statnte  measure,  of  glebe 
land  valued  at  30d.  per  acre,     ...        80    0    0 

£445  7  H 
In  a  return  made  In  Januaiy,  1836,  by  the^  Re  v. 
Thomas  B.  Brady,  the  present  incumbent  to  the  Ec- 
clesiastical Commissioners,  in  compliance  with  the  Act 
3  &  4  William  4,  c.  37,  the  said  Thomas  B.  Brady 
stated  the  entire  value  of  his  benefice  to  be  £631 
168.  4d.  arising  from  composition  of  tithes,  save  £18 
19s.  2d.  calculated  upon.  From  the  gross  amount  of 
tithe  oomposition  one  fourth  Is  to  be  deducted  to  sa- 
certain  the  present  rent  charge;  bnt  the  Commts* 
aioners  do  not  guarantee  the  accuracy  of  the  above 
returns." 

In  lot  No.  %^of  the  rental,  which  comprised  the 
lands  of  Tomgreany,  at  the  foot  of  the  columns  of 
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always  valuable  property,  or  eyen  a  more  extensive 
fishery,  either  in  the  time  of  the  Iiish  princes  or  in 
that  of  the  Ostmen,  who  in  this  and  other  parts  dis- 
placed the  ancient  inhabitants,  and  who,  no  doabt, 
gave  the  name  of  Lax  Weir  (Leax  Waer  or  Lachs 
Wehr)  to  the  chief  acessory  of  the  fishery,  or  by 
Henry  IL  in  his  grant  to  the  companion  of  Strong- 
bow.     There  is  nothing  improbable  in  its  having  been 
granted  over  in  later  times  to  the  ancient  and  loyal 
city  of  Limenck.  It  appears  by  the  earlier  documents 
that  construed  by  the  light  of  subsequent  user,  that 
the  fisheries  of  the  waters  of  Limerick,  which  means 
at  least  the  fishery  within  the  city  bounds,  were  a  dis- 
tinct and  separate  property  from  before  the  time  of 
legal  memory,  and  that  they  included  the  Lax  Weir 
and  the  Shannon  so  far  as  the  city  boundary  extended. 
All  that  fishery  appears  to  have  been  granted  to  the 
corporation  at  latest  by  the  charter  of  25  Elizabeth, 
under  which  rent  has  ever  since  been  paid,  and  which 
granted  "les  Werres,^'  called  *Mex  Werres,  Gurgites, 
Eysshers  Stente,"  and  reserved  a  rent  '^  de  et  pro 
predictus  gnrgitibus  in  predict^  aqu&  de  Sbenyn  roca- 
tis  Fisshers  Stent,"  and  no  rent  out  of  Lax  Weir, 
whereof  the  corporation  had  had  undisputed  posses- 
sion, showing  as  distinctly  as  Unguage  can  that  the 
Fisher's  Stente  was  something  over  and  above  the 
mere  weir;  and  at  least  so  early  as  that  reign  the 
fishing  appears  in  terms  by  the  Grown  rent-rolls  and 
otherwise  (for  instance,  a  passage  dated  A«D.  1577, 
**  The  sud  wear,  commonly  called  the  Fisher's  Stent, 
near  the  city  of  Limerick,  from  the  wear  called  the 
Lax  were  on  the  east  to  the  river  near  the  Castle  Donel 
on  the  west ")  to  have  been  substantially  the  same  as  it 
is  now  dumed  by  the  plaintiff.    The  subsequent  deal- 
ings with  the  property  do  not  show  that  the  corpora- 
tion ever  lost  any  part  of  the  right  acquired  under  the 
charter  to  thA  whole  fishery;  but  on  the  contrary, 
they  show  a  long  enjoyment  of  it  to  as  great  an  ex- 
tent as  the  corporation  and  theur  lessees  seem  to  have 
thought  it  worth  their  while  to  enforce  their  rights, 
which  were,  no  doubt,  considerably  interfered  with 
from  time  to  time  by  reason  of  the  neighbourhood  of 
a  hirge  city,  and  the  great  extent  of  the  property, 
making  it  difficult  to  watch,  especially  at  night,  and 
by  reason  of  the  ample  rights  which  the  public  are, 
notwithstanding  the  several  fishery,  entitled  to  exer- 
cise upon  the  river  as  a  public  highway  and  port; 
making  it  impossible  to  warn  people  (^  unless  detected 
in  the  very  act  of  salmon  fishing,  but  without,  so  far 
as  we  can  see,  any  such  acqmescence  of  the  proprietors 
as  to  constitute  an  admission  on  their  part  that  the 
property  has  by  surrender  or  otherwise  been  dimi- 
nished since  the  reign  of  Elizabeth.     In  our  opinion 
the  eyidence  strongly  preponderated  in  favour  of  the 


plaintiff.  We  spare  your  lordships  any  discnssioa  of 
the  evidence  in  detul,  because,  having  examined  it 
for  ourselves,  we  may  upon  this  principad  part  of  the 
case  express  our  concurrence  in  the  masterly  judg- 
ment of  Baron  Fitzgerald,  a  performance  which  we 
cannot  hope  tp  improve  upon.  We  are  thus  of  opi- 
nion that  none  of  the  exceptions  to  which  the  qaestioa 
ralate  ought  to  have  been  allowed. 

CW*  okfv.  vuAl 

The  Lobd  Chancellor. — My  lords,  the  plamtiff 
in  error  was  also  the  plaintiff  in  the  Court  bdow,  in 
an  action  brought  by  him  against  the  defendants  to 
recover  damages  for  having  fished  and  carried  away 
fish  from  a  fishery  in  the  river  Shannon  daimed  by 
the  plaintiff,  the  pLuntiff  being  the  lessee  of  the  Cor- 
poration of  Limerick,  who  claimed  to  be  owners  of 
that  fishery.     At  the  trial  of  the  action  a  bill  of  ex- 
ceptions was  tendered  to  the  admissibility  of  doca- 
ments  in  evidence,  which  bill  of  exceptions  was  daij 
received  by  the  learned  judge.     On  the  question  com- 
ing on  to  be  argued  in  the  Coort  of  Queen's  Bench  in 
Irdand,  the  Court  disallowed  some  of  these  excep- 
tions.    From  that  judgment  there  was  an  appeal  to 
the  Court  of  Exchequer  Chamber  in  IreUnd,  and  the 
Court  of  Exchequer  Chamber  differing  firom  the  Gonrt 
of  Queen's  Bench,  allowed  the  9th,  10th,  l6th,  I7th, 
and  1 8th  of  those  exceptions.     From  that  judgment 
of  the  Court  of  Exchequer  Chamber  the  present  ap- 
peal is  brought  to  your  Lordships'  Houa&    Th^ 
learned  judges  who  attended  your  Lordship's  House 
on  the  occasion  of  the  argument  have  delivered  an 
unanimous  and  a  very  eUborate  and  learned  jodgmeot 
by  Willes,  J.     The  concluuon  at  which  the  leaned 
judges  arrived  was  in  truth,  if  I  am  right,  antidpated 
by  your  Lordships  at  the  end  of  the  arguments.  Yoor 
Lordships  were  wholly  prepared  for  the  conclnsion  at 
I  which  the  learned  judges  arrived,  and  I  thmkyov 
Lordships  will  agree  with  the  leajrned  judges  in  their 
'  conclusion.    I  cannot  forbear  from  expresdng  the 
'  feeling  of  admiration  with  which  I  have  read  that 
judgment,  and  also  the  Tery  masterly  judgment  gives 
by  Fitzgerald,  B.,  in  the  Court  below.    I  entirely 
concur  in  the  reasons  of  the  judges,  and  it  is  wholly 
unnecessary  to  repeat  them  nowr  to  your  Lordships. 
I  shall  therefore  move  your  lordships  that  the  j^- 
ment  of  the  Court  of  Exchequer  Chamber  be  wvereA 
and  the  judgment  of  the  Court  of  Queen's  Bench  be 
affirmed. 
LoBDS  Cbanwobth  and  Chxlhsford  concurred* 
Judgment  reversed. 

PhunUff  in  error's   attonioy— Gregory,    RowcliflRB,  and 
Skirrow. 
Defendant  in  eixor^a  attorney— H.  Cruse. 
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CVeportad  bj  Edmund  T.  Bcwtesr,  Efq  •  B«RUIfr.at.LAW.  J 

Belchxb  i;.  BfiADT, — Janu  15,  1863. 

AdoovMon — Lackes — Renmoal — Pleading. 

A^  the  rtCtof  of  the  pariah  of  2%  and  propridar 
of  a  neighhawrmg  eatate^  was  seised  in  fee  of  the 
adwnoaan  and  right  of  presentation  to  die  Umng; 
and  was  aUo  entiled  to  a  rent  of  £28  7s.  6d,  per 
amuun,  pt^foble  out  of  certain  glebe  lands  by  the 
incmnbeni  ofT.Jor  the  time  bdng.  The  estate  of 
Am,  mduding  the  advowson^  having  been  put 
HP  /^  ^^  under  an  order  of  the  Ineufn- 
bared  Estates  Courts  the  printed  rental,  in  giving 
the  particulars  of  the  adoowson,  stated  thai*  there 
were  attached  to  the  living  19  a,  Ir.  7p.  stattUe 
measure,  qf  glebe,  valued  at  £1  lOs.  per  acre  Ofot 
m»entioniH§  thai  this  land  was  subject  to  any  rent). 
In  the  same  rental,  in  the  lot  which  oomprSnd  the 
lands  ofT^a  portion  of  them  teas  set  down  as 
^  glebe  land  not  sold ;^*  and  in  the  map  attached 
the  glebe  land  was  left  uncoloured  and  marked  as 
^  not  in  the  e^tateP  In  an  advertisetneni  subse- 
qmsntly  published  for  the  sale  of  the  adoowson,  it 
was  again  stated  that  19a.  Jr.  7p,  of  glebe  land, 
valaed  at  i^SO  per  annum  were  held  with  the  Ho- 
ing.  A.  wok  a  par^  to  ail  the  proceedings  in  the 
Incumbered  Estates  Court.  lie  advowson  was 
sold  and  conveyed  by  the  Commissioners  to  B.,Jrom 
whom  it  was  afterwards  purchased  by  C,  adsrgy- 
man  qf  the  Established  Church.  Previous  to  this 
latUr  sate  C.  visited  the  parish  oj  T.;  and  X.,  the 
eon  ojA.  on  thai  occasion  shewed  0.  a  copy  of  the 
advertisement  before  mentioned,  and  rqtresented  the 
particulars  contained  in  it  as  being  correct.  On 
the  death  oJA^  C.  presented  himself  to  the  living  of 
T.  Shortly  afterwards  a  demand  Jor  rent  of  the 
glebe  lands  was  made  oJ  C.  by  X.,  the  son  and  de- 
visee of  A.;  and  on  his  refusing  to  pay  it,  an  ac 
Hon  oJ  ejectment  was  commenosd  for  the  recovery  of 
the  lands.  In  a  suit  instituted  by  C.  for  on  in- 
junction to  restrain  the  proceedings  at  law,  on  the 
ground  that  by  the  acts  and  con£ui  of  A.,  C.  had 
been  led  to  suppose  that  the  glebe  lands  were  not 
esdjeetiorcnt,  HeU  ^at  as  A»  had  lain  by  and  not 
asmaied  his  danu  during  the  proceedings  in  the  In- 
cumbered Estates  Court,  the  relief  sought  should  be 
granted. 

The  glebe  lands  of  T,  were  hdd  under  a  lease  of  lives 
renewable  for  ever,  the  last  hfe  in  whijh  had  drop- 
ped on  the  death  of  A,  The  petition  of  C  prayed, 
firstf  to  have  the  gldte  lands  declared  to  be  die- 
charged  from  any  lease  or  reid;  secondly,  that,  if 
subject  to  the  lease,  compensation  should  be  made  to 
Cfor  his  loss  as  purchaeer;  and  lastly,  that,  if 
meeessary,  a  renewal  of  the  lease  should  be  executed 
by  X  to  C.  Held— 7W  the  frame  oJ  the  petition 
was  not  open  to  (Ejection,  and  that  the  prayer  for 
attemative  reUtfwas  admissible. 

Caftaih  Hdoit  Bradt,  Id  and  previons  to  tlie  jear 
1808,  \tSA  seised,  under  certain  family  aettlemcnts,  of 
an  estate  for  life,  with  remainder  to  his  first  and  other 


sons  in  tail,  in  the  advowson  and  right  of  presenta* 
tion  to  the  rectory  of  Tomgreany,  in  the  Gonnty  Clare, 
together  with  several  townlands  of  vartons  denomina- 
tions in  the  same  connty.  By  an  indenture  of  lease, 
bearing  date  the  23rd  of  June,  1808,  made  between 
Henry  Brady,  Robert  Tottenham,  then  Bishop  of  Kil- 
laloe,  and  the  Rev.  William  Reade,  at  that  time  rcc* 
tor  of  the  parish  of  Tomgreany,  the  said  Henry  Brady, 
with  the  consent  of  the  said  bishop,  granted  nnto  the 
said  William  Reade,  and  to  his  successors,  rectors  of 
the  paridh  of  Tomgreany,  certain  lands  therein  de- 
scribed, eonUintng  11a.  Ir.  12p.  Irish  measure,  to 
hold  as  a  glebe  for  the  parish  for  three  lives  renew- 
able for  ever,  at  a  yearly  rent  of  £28  7s.  5d.  late 
currency.  On  the  death  of  Henry  Brady,  his  eldest 
son,  John  Brady,  as  tenant  in  tail  in  possession,  suf- 
fered  a  recovery  of  the  advowson  and  the  other 
estates;  and  by  his  will,  duly  executed,  devised  the 
absolute  fee  so  acquired  in  the  advowson  and  lands  to 
his  brother,  the  Rev.  Thomas  Browne  Brady,  a  cler- 
gyman of  the  Established  Church,  and  father  of  the 
respondent  in  the  present  cause.  At  the  time  of  the 
death  of  John  Brady,  the  Rev.  William  Reade  was 
rector  of  Tomgreany,  and  on  lys  death  the  Rev.  Thos. 
P.  Brady  was,  upon  his  own  presentation,  duly  in- 
ducted into  the  rectory  of  the  advowson  of  which  he 
was,  as  before  stated,  seised  in  fee.  In  the  year  1852 
a  petition  wad  presented  to  the  Commissioners  for  the 
sale  of  Incumbered  E^^tates;  and  an  order  for  sale 
was  pronounced  of  the  advowson  of  Tomgreany,  and 
also  of  the  lands  of  which  the  Rev.  Thomas  B.  Brady 
was  then  seised  in  fee.  In  the  printed  rental  prepared 
for  the  purposes  of  the  sale  the  particulars  of  the  ad- 
vowson which  formed  lot  2,  were  thus  given: — 

**  Lot  2. — ^The  advowson  or  right  of  presentation  to 
the  living  of  Tomgreany  iii  said  connty  of  Clare.  Pre- 
sent incumbent.   Rev.  Thomas  Browne  Brady,  now 
aged  abont  62  years.     By  the  attested  copy  of  the 
tithe  applotment  book  of  Tomgreany  parish,  dated 
August  9th,  1825,  the  tithe  composition  payable  to 
the  rector  is  returned  at  the  yearly  sum  of  £450.  By 
the  report  of  the  Ecclesiastical  Commissioners,  dated 
June  15th,  1837,  the  gross  income  of  said  parish  of 
Tomgreany,  according  to  an  average  of  three  years  to 
December,  1831,  was  returned  as  £445  7s.  8^., 
made  up  thus:— 

£    s.    d. 
Tithe  oomposition,         ...  ...      415     7    8^ 

19a.  Ir.  30p.  statute  measure,  of  glebe 

land  valued  at  30s.  per  acre,     ...        80    0    0 

£4"45'"T^ 
In  a  return  made  In  Januaiy,  1836,  by  the*  Rev. 
Thomas  B.  Brady,  the  present  incumbent  to  the  Ec- 
clesiastical Commissioners,  in  compliance  with  the  Act 
3  &  4  William  4,  c  37,  the  said  Thomas  B.  Brady 
stated  the  entire  value  of  his  benefice  to  be  £63 1 
168.  4d.  arising  from  composition  of  tithes,  save  £18 
19s.  2d  calcul^ed  upon.  From  the  gross  amount  ot 
tithe  oomposition  one  fourth  is  to  be  deducted  to  aa^ 
oertun  the  present  rent  charge;  but  the  Commis- 
sioners do  not  guarantee  the  accuracy  of  the  above 
returns." 

In  lot  No.  \^o^  the  rental,  which  comprised  the 
lands  of  Tomgreany,  at  the  foot  of  the  columns  of 
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qnaDtities,  the  ugnres  25a.  Ir.  35p.  (statote  measiire) 
appeared;  and  opposite  to  them  id  the  colamn  of 
tenure  were  the  words,  '*  glebe  land  not  sold ; ''  and 
in  the  map  attached  of  Ute  lands  of  Tomgreany, 
showing  the  contents  of  lot  7«  the  lands  in  the  de- 
scription above  referred  to  were  not  coloured,  and 
were  marked  with  the  words,  **  not  in  the  estate,'' 
printed  iu  large  letters. 

'J'he  sale  of  the  abo  e  mentioned  properties  came  on 
in  the  Incumbered  Estates  Court  in  the  month  of 
July,  1852,  and  upon  that  occasion  the  lands  forming 
the  estate  of  Tomgreany  were  sold  for  the  sum 
of  £20,440,  but  the  sale  of  the  advowson  was  ad- 
jouined  for  want  of  bidders  The  advowson,  how- 
ever, was  subsequently  set  up  and  sold  in  February, 
1853.  Previous  to  this  adjourned  sale,  printed  band- 
bills  were  prepared  and  extensively  distributed  for  the 
purpose  of  obtaining  publicity  for  the  sale,  Which  were 
worded  as  follows  u« 

*^  Advowson. — In  the  Court  of  the  Commissioners 

for  the  sale  of  Incntrbered  Estates  in  Ireland. 

In  matter  of  the  EsUte  of  the  "j  The  Commissioners 

Rev.  Thomas  B.  Brady,        /^ai,    on    Tuesday, 

Oumer;  {  the  1st  day  of  Feb- 

Hcnry    Bruen    Westropp  and  {  ruwy,  1853,  at  the 

Bernard  Robert  Shaw,        \  jioor  of  12  o'clock, 

Petitioners  J  noon,  at  their  Court, 

14,  Henrietta-street,  Dublin,  sell  by  Public  Auction 
the  advowson  or  right  of  presentation  to  the  living 
of  Tomgreany,  in  the  county  of  Clare.  The  present 
incumbent,  the  Rev.  Thomas  Browne  Brady,  is  now 
aged  about  62  years.  The  tithe  composition  book, 
dated  the  9th  of  August,  1852,  returns  the  tithe 
composition  payable  to  the  rector  at  the  yearly  sum  of 
£450.  There  is  an  excellent  glebe  and  house,  also 
I9a«  Ir.  30p.  statute  measure  of  glebe  land,  valued 
at  £30  per  annum.  The  glebe  is  subject  to  a  build- 
ing charge,  part  of  which,  amounting  to  £162  lis. 
6^  the  present  incumbent  will  be  entitled  to  receive 
from  his  successor. 

Dated  6th  January,  1853. 

Henbt  Cabet,  Secretary." 
At  this  sale  WUliam  M.  Reeves  became  the  purchaser 
of  lot  Na  2  in  the  rental,  being  the  said  advowson, 
for  the  sum  of  £1,400,  and  by  a  deed  poll  dated  the 
26th  of  February,  1853,  Mountiford  Longfield  and 
Charles  J.  Hargreave,  two  of  the  Commissioners  for 
b)e  sale  of  Incumbered  Estates,  in  consideration  of 
Uie  sum  of  £1,400  granted  unto  the  sdd  William 
iKauosell  Reeves  the  said  lot  No.  2,  by  the  description 
of  ^  the  perpetual  advowson  and  right  of  patronage 
sad  pneaeatation  of,  in,  and  to  the  Rectory  and  Parish 
Church  of  Tomgreany,  situate  iu  the  county  of  Clare, 
to  hold  the  same  unto  the  said  William  M.  Reeves, 
his  heirs  or  asiugns  for  ever.  William  Maunsell 
Reeves  having  died  intestate  in  July,  1857,  his  eldest 
son  and  heir  at  law,  Robert  W.  C.  Reeves,  became 
entitled  to  the  advowson  of  Tomgreany,  which  he 
shortly  afterwards  adveitised  for  sale.  The  Rev. 
Andrew  H.  Belcher,  the  petitioner  in  the  present  suit, 
thereupon  entered  into  an  agreement  for  the  purchase 
of  the  advowson,  and  afterwards,  by  an  indenture 
bearing  date  the  20th  of  October,  1858,  Robert  W.  C. 
Reeves,  iu  consideration  of  the  sum  of  £2,700  granted 


unto  the  petitioner,  **  AH  that  the  advowson  and  right 
of  perpetual  presentation  to  ike  Rectory  and  Paridi 
Church  of  Tomgreany,  in  the  eonnty  of  Chut,  io 
Ireland,  with  the  glebe  Unds,  reni-dmrges,  tithes,  and 
portion  of  tithe  offerings,  fruits,  dues,  perquisites, 
profits,  and  omolum^ts  appertaining  thereto;  and 
also  the  Prebend  of  Tomgreany  attained  to  the  said 
rectory  and  its  appurtenances,  and  all  the  estate  sad 
interest  of  the  said  Robert  W.  C.  Reeves,  as  all  the 
said  premises  were  granted  by  the  Commismienof 
Incumbered  EsUtes  in  Ireland  to  the  late  Witfiam  M. 
Reeves,  to  have  and  to  hold  the  samo  unto  the  stid 
Rev.  Andrew  H.  Belcher,  bis  heira  and  assigns  for 
ever."  Previous  to  the  sale  the  petitioner,  aooon- 
panied  by  bis  solicitor,  went  down  to  inspect  the  glebe 
and  lands  of  Tomgreany,  where  the  Rev.  TbooaB  B. 
Brady  was  then  residing,  and  oo  that  occaskm  tbqr 
had  an  interview  at  the  glcbe-hoose  with  the  respoa- 
dent  John  Brady  and  his  mother.  The  Rev.  Tbomss 
B.  Brady  was  at  the  time  unwell,  bat  the  respondeot, 
in  the  course  of  conversation  with  the  pelitiooersod 
his  solicitor,  pointed  oat  the  glebe  laiids,  and  ptth 
duced  a  copy  of  the  hand-bill  atready  mentiMed  as 
having  been  printed  for  the  purposes  of  the  ad- 
jonraed  sale,  as  evidence  of  the  oorrectneas  of  the 
statements  in  the  advertbement  of  the  sale  then 
pending  which  the  petitioner  had  previously  showa  to 
the  respondent.  The  petttiooer  then  asked  pemris- 
sion  to  retain  this  hand-bill,  bat  the  respondent  and 
his  mother  refused  to  give  it,  alleg^g  that  thej  had 
but  a  single  copy;  however,  another  copy  of  it  was 
subsequently  transmitted  by  the  respondent  to  the 
fietititioner,  who  shortly  aften^n^rda  oondnded  the 
purcliase  of  the  advowson  (rem  Robert  W.  G.  Reerea.  / 
The  Rev.  Thomas  Browne  Brady  having  died  on  the 
29th  of  October,  1858,  thereupon  the  petitiooerwaa 
duly  inducted  into  the  living  on  his  own  prewDta- 
tion  in  January,  1859*  Some  time  In  May,  1859$ 
the  respondent  made  a  daim  on  the  petitioner  for  real 
alleged  to  be  due  out  of  the  glebe  lands,  and  in  Jon^ 
1860,  the  respondent,  claiming  as  general  derisee 
under  the  will  of  the  Rev.  ThiHiiaa  B.  Brady,  eeired 
two  notices  on  the  petitioner — onedemttiding  poflstf- 
sion  of  1  la.  Ir.  12p.  plantation  measure  of  the  glebe 
lands,  and  the  other  callmg  u|)nn  the  petitioner  to  take 
out  a  renewal  of  the  lease  under  which  it  waa  therein 
alleged  this  portion  of  the  glebe  lands  was  held. 
The  petitioner  having  served  a  notice  in  reply,  refiw- 
ing  to  accede  to  the  respondent's  demands,  and  deoj- 
ing  all  liability  to  rent,  on  the  ground  that  the  scU 
and  conduct  of  the  Rev.  Thomas  B.  Brady  had 
amounted  to  concealment  or  misrepresentation  of  title, 
and  that  he  had  never  had  any  notice  of  the  less^ 
now  put  forward  by  the  notice  of  the  respondoat,  pro- 
ceedings at  law  were  about  to  be  taken  by  tho  re- 
spondent, when  it  was  mntnally  agreed  between  the 
parties  to  submit  the  matter  to  the  Court  of  Chan- 
cery in  the  form  of  a  special  case  under  the  Chancery 
Amendment  (Ireland)  Ait,  1850.  Negodations, 
however,  relative  to  this,  were  broken  off  by  the  re- 
spondent, whereupon  the  petitioner  caused  a  notice  to 
be  served  on  the  respondent,  declining  to  P*^^ 
rent,  and  claiming  to  hold  tho  glebe  hiods  rent  m 
but,  at  the  same  time,  reserving  the  right  to  take  oos 
a  renewal  of  the  lease,  in  case  it  should  be  fonna  nfi- 
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oasaaiy  to  do  so.  In  Jane,  1^62,  a  writ  of  sammotis 
and  plaint  in  ejectmeot  was  issued  by  the  respondeDt 
for  the  racorery  of  the  lands.  The  petitioner  filed 
the  «a«al  defence,  bat  finding  that  he  could  not  have 
•deqnte  relief  at  law,  the  present  snit  was  instituted. 
The  petitioo  prayed  that  it  might  be  decreed  that, 
voder  the  conveyance  of  the  26th  of  Febrnary,  1853, 
and  by  roaaoo  of  the  acts  and  conduct  of  the  Rev. 
ThoaMu  B.  Brady,  the  petitioner  was  entitled  to  the 
glelie  lands  as  part  of  the  rectoty  free  from  any  rent 
and  lease;  or  if  subject  to  a  lease,  that  the  peti- 
tioner ahottkl  be  compensated  for  his  loss  out  of  the 
rentof  £18  98.2d.,  payable  under  it,  and  in  such 
case,  Cbat  a  reference  shouhl  be  made  to  ascertain  the 
aneanl  of  compensation;  or  that,  in  case  the  peti- 
titioow  should  be  held  bound  to  take  out  a  renewal, 
the  respondent  might  be  compelled  specifically  to  per- 
form  the  covenant  for  perpetual  renewal  contained  in 
Che  tease  of  the  23rd  of  Jnne,  1808.  The  petition 
finally  prayed  for  a  perpetual  injunction  to  restrain  the 
aedon  at  law,  or  any  other  proceeding,  that  might  be 
Ukea  by  the  respondeat  for  disturbing  tho  petitioner 
■i  his  possessioo  of  the  lands. 

BrewMer,  Q.C.^  (with  him  Norman,  Q.O..  and 
A.M0mder9on)  for  the  petitioner.— The  Rev.  Thomas 
B.  Brady  was  a  party  to  alt  the  proceedings  in  the 
Inenmbered  £states  Court,  and  therefore  this  comes 
Within  the  cases  where  one  party  negligeudy  and  cul- 
pably stands  by,  and  allows  another  to  contract  on  the 
QndmUndmg  of  a  fact  which  he  can  contradict.— 
lonl  SL  Leonard's  Vendors  and  Pnrchasers,  Uth  ed., 
p.  743.  One  of  the  earliest  cases  on  this  point  is  Sa- 
vage Y.  Foder  (9  Mod.,  35),  where  it  was  held  that 
if  a  person  knowing  his  own  title  do  not  give  notice 
of  ft  to  a  purchaser,  he  can  never  set  it  up  again;»t 
the  pnrchaser.  Chvett  v.  Richmond  (^  Sim.,  1,)  is 
also  a  strong  case.  There,  A.,  having  a  claim  on  a 
property,  which  he  knew  waA  the  subject  of  a  refer- 
eaoe  between  C  and  D.,  suffered  the  award  to  bo 
made,  and  it  was  held  that  he  was  bound  by  this 
award.— J^oysf  v.  Delion  (1  Jo.  &  Lat.,  370).  As 
by  the  anthorities,  therefore,  the  Rev.  Thomas  B.  Brady 
would  have  l)een  debarred  from  patting  forward  this 
deaand.  It  is  perfectly  impossible  that  any  new  rights 
can  have  arisen  by  the  transmission  of  the  interest' 
from  him  to  hb  son,  the  respondent.  But  we  would 
go  still  further,  and  submit  that  both  the  respondent 
and  his  mother  were  agents  for  the  Rev.  Thomas  B. 
Brady,  and  had  commuuication  with  him  on  this  ques- 
tion on  the  occasion  of  the  petitioner's  visit  to  Tom- 
greany  preyions  to  his  purchase  of  the  advowson. 

Sery'ecuU  Sullivan  (with  him  JdUU)  for  the  respon- 
dent*— This  petition  is  irregular,  and  without  prece- 
dent in  its  form.  It  first  prayi^  at  the  suit  of  a  te- 
nant, that  he  should  be  entitled  to  an  absolute  inter- 
eat  by  estoppel  against  his  landlord,  on  the  ground  of 
misrepresentation,  and  then,  failing  that,  it  seeks  to 
obtain  s|iecific  performance  of  a  covenant  for  perpetual 
rencwaL  Tuese  two  branches  of  the  prayer  are  in- 
cottsiatent  with  eaoh  other.  In  GlascoU  v.  Long  (2 
PhiL,  310),  it  was  decided  that  when  a  bill  made  a 
case  of  fraud,  and  this  fraud  at  the  hearing  is  dis- 
pffx>ved  or  pot  established,  the  Court  will  not  allow 
tijc  InQ  to  be  need  for  any  secondary  or  inferior  relief, 
to  whaeb  the  ptaiatiff  might  otherwise  have  been  enti- 


tled. The  present  caae,  however,  is  still  stronger, 
and  is  not  tonched  by  the  anthorities  cited  on  the 
other  side.  Here  the  respondent,  at  the  time 
of  the  alleged  misrepresentation,  had  no  estate 
whatsoever  in  the  knds,  being,  in  fact,  only  an  ex- 
pectant heir  at  most,  and,  as  such,  in  the  eyes  of  tho 
law  a  perfect  stranger.  The  prayer  of  the  petition  is 
conversant  wltli  the  acts  of  the  Rev.  Thomas  B.  Brady 
alone,  yet  no  concealment  or  misrepresentation  is 
proved  against  him.  WUde  v.  Gibson  (1  H.  of  L. 
Cas.,  605,)  shews  that  if  a  purchaser  of  an  estate 
make  no  enquiry  respecting  the  title  from  an  agent  for 
the  sale,  he  is  not  entitled  to  any  relief  for  non-com- 
munication of  any  defect  to  him.  Bnt  in  the  present 
case  there  is  no  allegation  of  agency  in  the  petition, 
and  it  is  expressly  sworn  by  the  reapundent  in  his  an- 
swering affidavit  that,  on  the  occasion  when  the  peti- 
tioner visited  Tomgreany,  there  was  no  conversation 
between  them  on  the  subject  of  the  globe  lands,  and 
further  that  he  had  no  authority  from  his  father  to 
make  any  statement  or  representation  in  reference  to 
them.  The  advertisement  published  in  England  pro- 
fessed to  announce  the  sale  of  nothing  more  than  tho 
advowson,  and  the  conveyance  from  the  Commission- 
ers of  the  Incumbered  Estates  Court  to  William  AU 
Reeves,  purports  to  grant  the  advowson  alone.  Can 
a  purchaser  from  Reeves  t)e  in  a  better  position  than 
Reeves  himself,  when  there  was  no  sulsv'quent  con- 
cealment? The  conveyance  from  Reeves  to  the  peti- 
tioner professes,  indeed,  to  grant  '*  the  advowson  with 
the  glebt  lands  appertaining  thereto,'' but  land  cannot 
be  appurtenant  to  land,  and  still  less  to  an  incorporeal 
hereditament  such  as  an  advowson.  The  deed,  too, 
only  covenants  for  what  passed  by  the  conveyance  of 
the  Incumbered  Estates  Court  of  the  26th  of  Febru- 
ary, 1853.  Finally,  there  is  no  allegation,  no  evi- 
dence, to  show  that  the  glebe  lands  are  not  worth  £30 
per  annum  above  the  rent.  If  such  be  the  case,  the 
petitioner  is  disentitled  to  any  relief. 

Jdlat  on  the  same  sldc-^This  petition  should  be 
dismissed,  both  on  the  frame  of  the  petition  and  on  the 
merits.  The  prayer  of  the  petition  is  conversant  with 
three  matters.  The  petitioner  first  claims  to  hold 
the  glebe  lands  discharged  from  rent  and  lease;  m  the 
next  place,  if  the  lands  should  be  declared  subject  to 
the  lease,  he  seeks  for  compensation  for  his  loss  as  pur- 
cha-^er;  and  lastly,  in  the  event  of  failing  in  the  previous 
branches  of  the  suit,  he  asks  for  a  renewal  of  the  lease. 
His  first  demand  is  a  specific  charge  on  the  land ;  tho 
question  of  compensation  is  personal,  and  affects  the 
respondent  as  personal  representative  of  the  Hev. 
Thomas  B.  Brady,  while  the  renewal  should  be  made  by 
the  respondent,  as  heir-at-law  of  his  father,  to  the  pe- 
titioner, as  incumbent  of  Tomgreany.  This  pra}  er  of 
alternative  relief  is  clearly  inadmissible,  on  the  autho- 
rity of  Lindsay  v.  Liinch  (2  Sch.  &  Licf.,  1).  if  the 
petitioner,  even  were  entitled  to  any  compensation, 
the  Landed  Estates  Court  is  the  proper  tribunal 

Brewster  J  Q.C*j  in  reply,  was  stopped  by  the 
Court 

The  Lord  Chancellor. — If  this  case  depended 
solely  on  the  conversations  held  between  the  respon- 
dent and  the  petitioner,  when  the  latter  visited  Tom- 
greany, perhaps  there  might  be  some  difficulty  in  de- 
ciding this  question*    At  the  samo  time»  it  ai)pears  to 
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me  that  there  is  snch  cvideoce  as  would  lead  a  jurj 
to  infer  that,  in  these  coDTersatioos  with  the  peti* 
tioDer,  the  respoDilent  acted  as  agent  for  his  father, 
who  was  then  unwell,  and  confined  to  his  room.  The 
case,  however,  goes  far  beyond  a  question  of  agency, 
Add  rests  on  principles  of  a  much  higher  character. 
When  we  look  to  the  title  of  this  property,  we  find 
that  the  Rev.  Thomas  B.  Bra'^y  was  the  owner  iu  fee 
of  the  lands  and  advowson  of  Tomgreany,  and  enti 
tied  to  various  lauds  and  rents,  and,  amongst  others, 
io  this  very  rent  of  £28  7s.  5d.  Irish.     How  were  the 

flobe  lands  circumstanced?  They  formed  part  of  the 
md3  of  Tomgreany,  and  were  held  by  virtue  of  a 
lease  made  by  an  ancestor  of  the  respondent  to  the 
I'len  rector  and  his  succesors — a  grant,  in  fact,  to  the 
rector  as  trustee  for  the  owner  of  the  advowson.  The 
title  to,  and  possession  of,  the  glebe  lands  being  in  re- 
ality distinct,  it  so  happens  that  the  petitioner  now 
holds  both  charactoi-s.  As  such  he  is  damnified  in 
two  points — firstly,  as  rector  of  Tomgreany,  and  se- 
condly, as  owner  of  the  advowson.  He  is,  therefore, 
entitled  to  sue  in  both  characters,  and  consequently,  in 
point  of  form,  I  see  no  objection  to  his  petition,  which 
treats  both  of  bis  actual  rights,  as  rector,  and  his  po- 
tential rights  as  owner  of  the  advowson.  The  lands 
of  Tomgreany  having  been  mortgaged,  a]  etition  for  the 
sale  of  them  was  presented  to  the  Incumbered  Estates 
Court  by  the  creditors  of  the  liev.  Thomas  B.  Brady, 
and  an  order  for  sale  pronounced.  If  entitled  to  sell  the 
lands  of  Tomgreany,  the  creditors  would  have  also  been 
entitled  to  sell  thie  rent  to  which  the  glebe  lands  were 
subject,  but  it  appears  that  somehow  or  other  they 
did  not  do  so.  Two  rentals  were  framed,  in  which 
the  particulars  of  the  advowson  were  fully  set  out, 
and  in  which  the  s|)ecific  value,  and  the  charges  on  it 
f  tr  btt'.Iding  the  glebe-house,  were  given  in  detail 
The  Rev.  Thomas  B.  Brady  entered  an  appearance  in 
the  matter  In  the  Incumbered  Estates  Court,  and  wai> 
a  party  to  ail  the  proceedings  by  his  solicitor,  an 
til  ultimately  this  advowson  was  purchased  by  Mr. 
Reeves,  and  passed  to  him  by  the  conveyance  from 
the  Commissioners.  '  If  a  party  having  a  claim  stands 
by,  seeing  other  parties  negociating  in  ignorance  of  it, 
he  should  never  be  allowed  afterwards  to  bring  for- 
ward that  claim  to  the  prejudice  of  their  rights.  It 
has  been  said  that  Mr.  Reeves  never  made  any  de- 
mand for  compensation,  and  that  the  petitioner  should 
not  be  placed  iu  a  better  position;  but  Mr.  Brady  was 
in  possession  during  Mr.  Reeve's  lifetime,  and  the  pre- 
sent question,  therefore,  oould  not  arise.  No  damage 
had  then  been  done.  I  do  not  go  into  the  question  of 
misrepresentation,  which  is  not  necessary  for  my  deci* 
aion.  This  is  a  plain  case  for  a  perpetual  injunction 
to  restrain  the  respondent  from  proceeding  for  the  re- 
covery of  any  rant  out  of  the  glebe  lands. 

Decree  acoordingly. 


tfourt  of  Common  ^Iras. 

r  Ocported  bj  J.  Field  Jobuton,  Biq.,  Barriilerait.L«w.] 

Slatob  t;.  SLAT0R.^J/)n7  15. 

Practice — CoOa. 

W,    Sidney.  0.(7.,  for  the  defendant,  applied  for 

libe  ty  to  pi  ad  a  plea  of  privileged  communication 


to  the  fourth  count  of  the  summons  and  plaint. 
The  action  was  one  of  slander,  and  the  defendant  had 
pleaded  to  the  first  three  oonnta  that  he  was  deairooa 
of  preventing  a  marriage  between  the  pluntiff  and  a 
lady  inferior  to  him  in  rank,  and  that  he  spoke  the 
words  compUined  of  to  his  attorney  in  confideBee. 
The  occasion  refen-ed  to  in  the  fourth  count  was  B&bie- 
qnent  to  the  marriage,  and  the  defendant  now  desired  to 
plead  that  he  was  endeavouring  to  get  the  parties  made 
wards  of  the  Court  of  Chancery,  and  that  the  words 
were  spoken  in  a  communication  had  with  his  attor- 
ney with  that  purpoM.  The  notice  of  motion  offered 
the  plaintiif  the  costs  incurred  by  the  amendment 

M'Caudand^  Q.Cf  and  Eichturdaon,  contra.— The 
plea  is  not  the  same  plea.  [Chrutianj  J.->I  under- 
stand that  this  was  a  communication  with  the  attor- 
ney to  see  whether  the  parties  could  not  be  made  re- 
sponsible for  the  marriage  in  the  Court  of  Chance^. 
Monahan^  CJ*.— You  are  to  get  all  proper  aid  n^ 
oessary  costs  incurred  by  the  anieDdment.J  There 
has  been  deUy.  If  the  plaintiflT  had  been  quicker,  the 
defendant's  attorney  oould  have  consulted  his  cl>e&t 
and  counsel  [^Afonahan^  CJ. — There  is  no  doobt 
that  the  defendant  is  entitled  to  file  this  plea,  Ckris- 
turn,  J. — If  yon  were  in  earnest  in  going  to  trial, 
why  take  any  notice  of  this  motion?  Kiogh^J.— 
We  cannot  make  any  other  order  than  in  the  terms 
of  the  notice.  Christian^  J. — It  is  plain  that  when 
leave  was  given  to  plead  the  three  pleas,  leave  wonid 
have  been  given  to  plead  this  plea.]  We  are  entitled 
to  a  special  order  from  the  Court  for  all  the  coeti 
occasioned  by  this,  wbether  there  has  been  a  elip  on 
the  part  of  the  defendant  or  not.  [CArutini,  /«— 
You  are  not  entitled  to  appear  here  if  you  get  nothing 
more  than  was  offered  you  in  the  notiee  of  motion. 
Your  argument  can  be  used  before  the  taxing  officer.] 

MoNAHAN,  C.J.— Let  the  order  be  the  ordinary 
one. 


Shallow  v.  Savage. — April  17. 
Changing  the  venue. 

There  is  no  general  rule  that  the  venue  must  be  w 
Dublin^  whenever  aome  of  the  witneem  rwde  is 
England. 

The  defendant  in  thb  case  (which  was  an  action  for  a 
breach  of  promise  of  marriage)  having  applied  to 
change  the  venue  firom  Dublin  to  the  County  Down; 
upon  the  grounds  of  a  preponderance  of  convenience, 
the  motion  was  resisted  by 

Whiteside  for  the  plaintiff.— It  is  a  genenl  rale 
that  if  some  of  the  witnesses  live  in  England,  tl^e  ve- 
nue must  of  right  be  in  Dublin.  The  plaintiff  is  de- 
8urt)U8  of  having  the  case  tried  at  the  ensubg  after- 
sittings. 

April  18. — MoNAHAN,  C.  J-— There  were  prim 
fucie  grounds  here  to  change  the  venue  to  the  Coonty 
Down.  The  plaintiff  has  made  an  afildavit,  which,  if  it 
were  not  excluded,  would  be  gi'ound  to  the  contrary.  It 
has  been  said  there  ns  a  general  rule  that  if  some  of  the 
witnesses  live  in  England,  the  venue  must  be  of  nghi 
in  Dublin.  There  is  no  such  rule.  The  phuotiff 
suggests  that  she  is  anxious  to  have  the  case  tried  |t 
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the  next  af^er  sittings,  bat  there  is  no  chance  of  a  single 
spedal  jary  case  being  then  tried.  Therefore,  if  the 
▼enne  remains  where  it  is,  the  case  most  be  tried  at 
the  Trinity  after-sittlngs.  Therefore,  there  u  no  rea- 
son whj  it  may  not  m  U  Well  tried  In  the  conntiy. 
There  is  no  case  made  to  show  a  preponderance  of 
ooovenience  by  the  pluntiff.  Bnt  we  shall  not  change 
the  venne  to  where  the  defendant  pleases,  bnt  to  the 
County  AhtrinL 

Side  aooordxngly. 


HuooD.v.  Bbrru.— J|irtZ  20. 

PraetU» — NaUoefor  a  ipeeUdjury — OofuoUdated 
Nin  Frhu  CaurL 

Walter  Boyd,  for  the  defendant,  applied  that  t&s  case 
might  be  sent  to  be  tried  in  the  Consolidated  Nisi 
Prins  Court.  He  had  made  the  same  application  nn- 
suocesafully  to  Mr.  Justice  Christian, 

Conoannan^  for  the  phuntiff,  atated  to  the  Court 
that  he  intended  to  serve  notice  for  a  special  jury. 

MoHAHAN,  C.  J. — Mr.  Concannon  informing  the 
Coart  that  he  will  senre  notice  for  a  apecial  jury,  we 
shall  say,  Xo  rule  on  the  motion. 

CmcisTiAN,  J. — I  refused  the  apjdication  before, 
because  I  really  do  not  think  that  a  party  ought  to 
be  forced  into  that  Court  against  his  will 

No  rule  on  the  motion* 


Madden  v.  Maxwelu — Aprtt  22. 
lAM^Selting  aside  pkadinge. 

Tke  first  count  of  the  summons  and  plaint  compUdnsd 
thai  the  defendant  '*  maliciously  contrived,  gnd  did 
contrive  to  injure  the  pkunHff^  Held,  that  this 
must  be  set  aside^ 

The  second  count  of  the  same  summons  and  plaint 
complained  that  die  defendant,  wil/uUy  and  wrong- 
fully intending  to  injure  the  pUdntifi,  wrote  &e 
words,  ^*No  one  would  trust  Mr.  Madden.^  The 
words  ** falsely  and  maliciously  ^  were  wanting. 
Held,  that  this  count  was  not  open  to  objection. 

0*Brien  for  the  defendant  in  this  case,  moved  to  set 
aside  the  summons  and  plunt.  The  first  count  stated 
that  the  defendant  **  maliciously  contrived  and  did 
contrive  to  injure  the  plaintifl^'*  but  did  not  say  how. 
The  second  count  stated  that  the  defendant  **  wilfully 
and  wrongfully  intending  to  injure  the  plaintifl^  wrote 
the  words,  **  No  one  would  trust  Mr.  Madden.**  The 
word  ••wrongfully"  was  once  decided  to  mean  ''with 
out  just  cause  or  excuse."  The  word  *MawfuUy '* 
has  been  rejected  by  the  Court  upon  demurrer.  This 
case  is  the  converse  of  that.  The  word  **  wrongfully  " 
will  embarrass  the  defendant  The  defendant  would 
be  entitled  to  every  construction  of  this  word  which 
would  support  his  pleading.  The  words  ^*  falsely  and 
maliciously ''  are  omitted.  [^Monahan,  C.  J. — When 
the  words  on  the  face  of  them  are  libellous,  must  the 
words  ^  falsely  and  maliciously  '*  be  inserted?]  Yes, 
the  form  in  the  schedule  to  the  Common  I^aw  Proce- 
dure Act  contat'is  them  even  where  the  woi*d  made 


use  of  is  *'  thie£"    [Christian,  J. — ^T^hese  forms  are 
not  imperative.] 

Heron,  Q.C  contra, — tn  an  anonymous  case  in 
Style's  Reports,  392,  Rolle,  C  J.,  said  '*  that  in  an 
hdictment  a  thing  must  be  expressed  to  be  danefalso 
et  maHiose,  because  that  is  the  usual  form,  but  ui  a 
dedaradon  those  words  are  not  necessary.''  The 
question  never  was  raised  once.  See  also  StockdaUU 
Case  (22  State  Trials,  29»).  It  b  a  feir  inferentie 
from  the  language  of  this  second  count,  that  the  words 
were  spoken  to  injure  the  plaintiff  in  his  business, 
which  is  that  of  a  builder.  Neither  the  word  "  felsely !' 
nor  *'  maliciously  "  is  of  the  g^t  of  the  libel.  The 
word  *' wrongfully "  in  the  first  count  means  **  mali- 
ciously." 

0*Brisn  in  reply. — If  ^*  wrongfully  "  mean  **  mali- 
ciously,'' we  are  &e  more  embarrassed.  If  it  does 
mean  what  is  expressed  by  the  form  in  the  schedule, 
why  not  use  that  form?  It  must  mean  something 
else,  BuUen  and  Leake's  Precedents  of  Pleadings 
give  the  cases,  and  refer  to  the  form  in  the  schedule 
to  the  English  Common  Law  Procedure  Act.  Can  I 
plead  a  plea  of  privilege  of  uttering  that  which  may 
not  be  false?  In  Buckley  v.  Kieman  (7  Ir.  C.  L.  R.j, 
75,)  this  Court  decided  that  upon  demurrer  every 
possible  construction  would  be  assumed  against  the 
demurrer.  [Monahan,  C.J. — If  you  irere  to  demur 
generally,  is  it  not  very  likely  that  your  demurrer 
would  be  overruled  7]  Yes.  [Christian,  JV— If  thift 
be  a  libel,  the  law  presumes,  till  the  contrary  be 
shown,  that  it  is  false.]  The  Court  ought  not  to 
encourage  variations  from  the  forms  of  pleading.  If 
the  statute  did  not  consider  the  words  material,  would 
it  have  inserted  them?  [Ball,  /.—It  has  not  made 
them  imperative.] 

MoNAHAK,  CJ^— We  do  not  think  the  second 
count  is  open  to  objection.  The  first  must  be  struck 
out    Let  the  parties  abide  thehr  own  costs. 

Bute  accordingly^ 


Ftmn  i;.  jKamuroe.— JttiM  12. 

Demurrer'-^ia  of  exchange^  Want  of  indorsement 
— Bight  of  action. 

The  liability  on  a  bill  of  exchange  is  a  debt  within  the 
meaning  oj  the  29\8t  section  oj  the  Irish  Batd^ 
ruptcy  and  Insolvency  Act,  20  4r  21  Vict^  c  60, 
and  an  indorsement  to  the  purchaser  of  such  billoj 
exchange  is  not  necessary  in  order  to  enable  him  to 
sue  upon  iL 

Thk  action  in  this  case  was  brought  to  recover  a  sum 
of  £'30  12s.  8d.,  a  portion  of  which  was  alleged  to  be 
due  by  the  defendant  upon  a  bill  of  exchange,  and  the 
residoe  for  goods  sold  and  delivered.  The  summons 
and  plaint  stated  that  there  had  been  a  bankruptcy, 
but  did  not  assign  a  date  to  the  bill  of  exchange. 
The  defendant  lodged  the  amount  of  the  residue  in 
Court,  but  demurred  to  the  part  of  the  plaint  which 
set  out  the  bill  of  etchange,  on  the  ground  that  the 
action  being  brought  by  a  transferee  against  the  ac- 
ceptor, there  was  no  allegation  of  an  indorsement  by 
the  drawer  or  hb  assignee  to  the  present  plaintiff, 
and  also  on  the  ground  ti^t  no  date  was  given. 
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Curtis  in  sapport  of  the  demarrer.^^There  is  no- 
thing to  transfer  the  legal  estate  in  this  bill.  A  debt 
may  be  assigned  nndei  the  291st  section*  of  the 
Bankruptcj  Act,  bat  the  assignee  mast  sne  npon  the 
debt;  he  cannot  sae  upon  the  bill  qua  bill.  An  in- 
dorsee alone  can  sue.  In  M^DowdL  v.  DoyU  (3  Ir. 
Jar.,  N.S.,  86,)  the  action  was  bronght  nnder  an  Act 
which  gave  powers  similar  to  the  Bankraptc/  Act, 
and  it  was  held  the  plaintiff  co*ild  not  maintain  the 
action,  the  note  not  being  indorsed  to  him.  [Mono- 
hauy  C.  i/l — ^That  case  was  decided  npon  the  ground 
that  the  bill  was  not  made  payable  to  the  bank,  bat 
to  J.  S.  The  bill  on  the  face  of  it  was  payable  to  J. 
8.,  and  he  onght  to  have  iudoi*8ed  to  the  bank  to 
enable  the  bank  or  the  assignees  to  sne.]  That  case 
cannot  be  dititingobhed  from  this.  The  section  docs 
two  things;  it  enables  debts  and  other  property 
to  be  sold,  and  it  enables  the  parchaser  of  a  debt  to 
sne  in  his  own  name.  It  does  not  enable  the  pur- 
chaser of  other  property  to  sue  tn  h'ls  own  name.  A 
bill  of  exchange  is  not  a  debt,  bat  an  instrnment  to 
aecnre  a  debt,  therefore  it  mast  come  under  the  desig- 
nation **  other  property."  The  law  requiring  indorse- 
ment remains  the  same*  Originally  duma  in  aeUon 
were  not  assigBable ;  the  mischief  was,  that  in  the 
winding  up  of  debts  delays  occurred;  the  remedy  was 
to  make  certain  debts  transferable  which  had  not  been 
80,  hot  bills  of  exchange  were  always  transferable  by 
indorsement,  and  therefore  not  included  in  the  remedy. 

//e/tm,  (i>C^  and  Beytagh^  for  the  plaintiff  were 
not  called  on. 

MoKABAN,  a  J.— There  is  no  doubt  that  the  bill 
of  exchange  can  be  assigned.  Being  vested  in  the 
bankrupt,  it  passed  to  his  assignee  without  indorse- 
ment The  liability  on  this  bill  of  exchange  is  a  debt. 
We  decided  McDowell  v.  Do^U  on  the  ground  that 
the  bill  was  not  payable  to  the  bank.  The  property 
in  this  bill  passed  to  the  assignee,  and  from  him  to 
the  purchaser. 

Demurrer  overruled. 


Ctbil  IStll  0ppeaK 

[Rfported  by  John  Norwood,  Eic^,  BMTUter.at.Law.3 

[Coram  HuonES,  B.} 

C0U£NI|  APPELLANT,  U.  LoNOnELD,  RI^PONDENT. 

June  11,  16,  1863. 

Construction— 24  *  25  FtVrf.,  cap.  172,  "  The  Dvb- 
lin  Corporation  Water- Works  Act^  1861,"  sees, 
43,  54,  56,57,  M— The  public  waUr-rate-^  Cove- 
nant on  pari  of  Ussee  to  pay  all  taxes — 17  j*  IS 
Vict.,  cap.  103w 

The  lessee  of  a  home  and  premises  in  Dublin^  having 

*  Sec.  291 — **  If  there  shall  be  any  oatstanding  debts  or  other 
property  belonging  to  the  estate  of  the  banki-upt  or  insolvent 
which  cannot,  in  the  opinion  of  the  Court,  be  colketed  and  re- 
ceived without  unreasonable  or  inconvenient  delay,  it  shall  be 
lawful  for  the  aseignees,  under  the  direction  of  the  Court,  to  sell 
and  assign  such  debts  and  other  property  in  such  manner,  and 
sut>ject  to  such  conditio:is  as  shall  be  ordered  by  the  Court; 
und  any  person  to  whom  any  of  such  debts  shall  be  so  sold  or 
assigned,  may  sue  for  the  same  in  his  own  name  as  fuUy  as 
the  assignees  might  have  done  '* 


covenanied  to  pay  the  real  reserved  m  the  Imm; 
"  without  any  deduction  or  abatement  Jbr  orinre' 
spect  of  any  taxesj  charges^  or  assessments^  or  other 
dues  whatsoever^  or  for  any  other  matter  or  Mny^ 
ordinary  or  soDtraonUnary^^dnd,  **from  timeto  time, 
during  the  term  of  said  lease^  to  bear  and  pay  aU 
manner  of  taxest  charges^  and  assessmentSt  ordhary 
and  extraordinary^  and  by  any  power  or  amthorUy 
whatsoever  to  be  laid^  taxed^  or  imposed,  either  cm 
the  premises  or  upon  the  owners^  or  occupiers^  or 
landlords  thereof  or  m  respect  of  the  rent  reserved, 
orthepremisesdemised,  Bdd^oneqtpee^theitheleseee 
was  liable  to  pay  **thePublie  Water^ate^  levied 
under  the  provisions  of  the  24  ^  25  Viot^  cap,  72» 
sections  2,  54* 

This  was  an  appeal  from  «  decree  of  the  Reeorier  of 
the  city  of  Dublin,  pronounced  al  the  last  April  sit- 
tings of  the  GiTil-^Bill  Comt.    A  summons  was  iasaed 
forth  of  the  Court  below  at  the  instaneo  of  the  respoa- 
<lent,  to  recover  from  the  appeRant  the  sum  of  ISo. 
7d ,  befng  the  amount  of  ^  the  Public  Wat«r-nite  ** 
due  in  March,  1862,  on  the  difening-boase  and  pio- 
nises.  No.  19  Barconrt-street,  Dublin,  and  which  rate 
the  respondent,  having  paid,  sought  to  .**  recover  from 
the  appellant,  who  is  his  landlord,  on  the  gronodthat 
the  appellant,  from  whom  beholds  the  premises,  as  al- 
leged, at  arack-rent,  is,  mider  the  provisions  of  the  56cft 
sect,  of  the  24  &  25  Vice.  172,  HaUe  to  the  payment 
of  said. '« Public  Water-rate.'*      AppeMant's  father, 
Walter  Bourne,  Esq.,  who  bad  been  the  owner  of  the 
said  houses  and  premises,  and  several  adjoining  there- 
to, in  the  year  181^  executed  a  lease  thereof  to  J. 
Bw  West,  Esq.,  fbr  years  renewable  for  ever»  in  consi- 
deration of  the  payment  of  a  fine  of  £1,200,  and  of 
the  annual  rent  of  £100,  of  the  tben  Irish  cmrencj* 
being  equivalent  to  a  sum  of  £92  6s.  2d.  of  the  pre- 
sent currency,  payable  as  therehi  stated.    The  re- 
spondent's father,  Richard  Longfield,  became  the  pur- 
chaser, some  time  ago,  of  the  interest  of  the  said  J. 
B.  West  in  said  lease  and  premises  for  a  sum  of  £620l 
The  appellant,  as  representative  of  bis  said  father,  on 
or  about  the  1 0th  day  of  Feb.  1 846,  executed  a  renewal 
of  said  original  lease  for  thirty  nine  years,  under  the  pro- 
visions of  the  "Church  TemporaFtties  Act,^ tothe  said 
respondent,  who  was  the  representative  of  his  &ther« 
Richard  Longfield,  Esq.  The  said  annual  rent  of  ig92 
63.  2d.  was  reserved  in  the  said  renewal,  and  the  re- 
spondent,  as   such  lessee,  continued  to  occupy  tke 
house  and  premises.    The  said  renewal  oontained, 
among  other  provisions  and  covenants  on  the  part  of 
the  lessee,  the  following: — **  Whidi  said  yearly  rent 
above  reserved  is  to  be  paid  without  any  dednotion^ 
defalcation,  or  abatement  to  be  made  for  or  in  respect 
of  any  taxes,  charges,  or  assessments,  ministers'  mo- 
ney, parish  or  other  dues  whatsoever,  or  for  any  other 
matter  or  thing,  ordinary  or  extraoidinary.     And  the 
said  William  Longfield,  for  himself,  his  executors*  ad- 
ministrators, and  assigns,  doth   covenant,   prombe, 
grant,  and  agree  to  and  with  the  said  Walter  Bourne, 
his  execDtors,   administrators,  and  assigns,  that  he» 
the  said  VVilllam  longfield,  his  heirs,  executors,  ad- 
ministrators and  assigns,  shall  and  will  well  and  truly 
pay,  or  cau'se   to  bo  paid,   unto   the  said  Walter 
Bourne,  his  executors,  administrators,  or  assigns,  the 
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said  yeariy  rent  of  £92  68. 2d.  storlhig,  on  the  days 
•nd  times  aforesaid,  witboat  any  deduction,  defalca- 
tion, or  abatement  whateoever,  for  or  in  respect  of 
anj  taxes  or  assessments  whatsoeTer  as  aforesaid. 
And  also  shall  and  wilL  from  time  to  time  dnring  the 
said  term,  bear  and  pay  all  and  all  manner  of  taxes, 
charges,  and  as^tessments  whatsoever,  ordinary  or  ex- 
traodUnary,  and  by  any  power  or  authority  whatso- 
erer,  to  be  laid,  taxed,  or  imposed,  either  upon  the 
said  demised  premises,  or  upon  the  owners,  or  occn- 
IMen,  or  landlords  thereof,  or  any  part  thereof,  for  or 
in  respect  of  the  rent  hereby  reserved,  or  premises 
hereby  demised."  The  house  and  premises  are  va- 
Ined  at  £68,  for  poor-law  purposes.  The  valuation 
seems  to  have  been  frequently  altered,  for  in  1851 
they  were  valued  at  £1 10,  m  1852  at  £77,  and  in 
1855  at  £68.  The  premises  immediately  adjoining 
were  valued  at  somewhat  similar  amounts.  The  re- 
spomlent,  when  paying  his  half-year's  rent  to  the  ap- 
pellant, daimed  to  be  allowed  the  said  sum  of  158. 
Td.,  which  was  applotted  upon  the  said  premises  in 
March,  1862,  at  2|d  in  the  pound,  and  which  had 
beeo  paid  by  respondent  with  other  rates  and  taxes 
The  respondent  contended  that,  as  under  the  poor  law 
▼ahiation,  the  premises  were  valued  at  £68,  being 
less  than  the  annnal  rent  reserved  in  the  lease,  the 
said  rent  should  be  considered  as  being  a  '*  rack-rent, ** 
and  therefore,  under  «*The  Dublin  Corporation  Water 
Works  Act,  1861,"  he  was  entiUed  to  deduct  from 
thQ  appdbmt,  as  owner  of  the  rack-rent,  the  amount 
of  public  water-rate  so  assessed  on  the  premises.  The 
Beeorder  had  pronounced  a  decree  in  favour  of  the 
respondent  for  the  amount  claimed,  and  costs,  being 
of  opinioa  that  the  appeUant,  as  owner  of  the  rack- 
reufy  was,  under  the  Act,  liable  to  the  payment  of 
the  aaid  pabGc  water-rate. 

Oikme,  fiM*  respondent,  appeared  to  sustain  the 
decree  of  the  Gonrt  below. — ^The  question  resolved  it- 
self into  m  oonsideradon  of  certam  sections  of  the 
Dublin  Corporation  Water-Works  Act,  24  &  25 
Vkt.,  e  172.  In  seedon  2  it  is  stated  that  *«the 
word  otoner,  used  with  reference  to  any  rate  to  be 
pud  nnder  this  Act,  shall  mean  ''the  person,  for  the 
time  being,  entitled  to  receive  the  rack-rent  of  any 
lands  or  buQ^ngs,  or  who,  if  such  land  or  buildings 
were  let  to  a  tenant  at  a  rack-rent,  would  be  entitled 
to  reeeive  the  rack-rent  from  the  occupier  thereof;" 
and  in  section  56  it  is  enacted  that  '*  it  shall  be  law- 
fril  for  the  corpoiation in  the  month  of  Decem- 
ber in  every  year,  by  precept,  dsc,  under  seal,  &c.,  to 
order  and  direct  the  Collector-General  to  applot,  col- 
leet,  and  levy  upon  and  from  the  owners  of  all  ratea- 
ble proper^  within  the  borough  of  Dublin,  a  rate  to 
be  called  'The  Public  Water-rate'  on  the  annnal 
valnaof  such  property,  as  the  same  now  are,  or  shall, 
fioaa  time  to  time,  be  hereafter  valued  and  rated  under 
the  {Movisions  of  the  Act  of  the  15  &  16  Vict.,  cap. 
63,  or  any  Act  or  Acts  amending  the  sama;  and  the 
amoant  in  the  pound  of  such  public  water-rate  shall 
be  one-fourth  part  of  the  amount  in  the  pound  of  the 
domestic  water-rate  from  time  to  time  applotted  and 
levied  under  the  provbions  of  this  Act."  The  appel- 
lant, as  the  owner,  is  the  party  entitled  to  reeeive  the 
rack-rent,  and,  therefore,  both  within  the  spirit  and 
letter  of  the  iUtute,  is  bound  to  pay  "  the  public  | 


water-rate."  As  we  find  no  definition  in  the  Act  of 
the  word  **  rack  rent,"  we  mast  seek  snch  in  statutes 
of  an  analogous  nature,  and  framed  for  the  attainment 
of  objects  of  similar  character. — Biddvlph  v.  St.  John 
(2  Sch.  ft  Lef.,  521).  The  first  section  of  the 
17th  ft  18th  Victoria,  cap.  103,  ''The  Towns 
Improvement  Act,"  which  is  an  Act  in  pari 
nuierioj  defines  "  rack-rent "  to  be  that  "  which  is  not 
less  than  two-thirds  of  the  full  nett  annual  value  of  the 
property  out  of  which  the  rent  arises,  and  the  fall  nett 
annual  value  shall  (save  as  regards  any  valoation  for 
poor-rates,  or  valuations  for  assessments  under  this 
Act,)  be  taken  to  be  the  rent  at  which  the  property 
ought  reasonably  to  be  expected  to  let  from  year  to 
year,  free  from  all  quit-rent,  head  rent,  ground-rent, 
and  usual  tenants*  rates  and  taxes,  anddedncting  there- 
from the  probable  annnal  cost  of  the  repairs,  insu- 
rance, and  other  expenses  (if  any)  necessary  to  main- 
taining the  same  in  a  state  to  command  such  rent. 
The  ^ect  of  adopting  this  valuation  would  be  to  ren- 
der every  one  paying  a  rent  equal  to,  or  above,  the 
poor  law  valuation,  liable  as  owner,  and  this  is  an  in- 
telligible construction  of  the  statute,  and  afibrds  an 
easy  method  of  ascertaining  what  amounts  to  a  rack-- 
rent The  object  of  the  Dublin  Water- Works  Act 
was  to  make  the  party  in  the  enjoyment  of  the  bene- 
ficial interest  liable  as  '*  owner,"  whereas,  if  rack-rent 
be  held  to  be  the  best  improved  rent  in  this  Act  of 
Parliament,  a  party  who  received  same,  and  had  only 
a  nominal  interest  in  same — take,  for  instance  a  per- 
son receiving  for  premises  at  the  rate  of  £100  a  ^car, 
^  and  bound  to  pay  £90  per  annum  away — would  be 
liable,  as  *^  owner,"  and  the  party  who  had  the  real 
interest,  vis.,  the  receiver  of  the  £90  per  annum, 
would  be  exempt,  there  being  no  clauses  relative  to 
the  proportions  payable,  as  there  are  in  the  Poor-Law 
I  Acts,  no  one  is  liaible,  ex6ept  as  **  owner,"  or  **  occn- 
'  pier."  The  words  "  landlord  "  or  "  tenant "  do  not 
'occur  throughout  this  Act;  and  the  tax  on  the 
I  **  owner,"  and  that  on  the  **  occupier,"  are  distinct 
I  imposts,  and  are  not  charges  on  the  premises.^ — Lttlfy 
'  V.  Oancannon  (3  Ir.  G.  L.  Rep*,  557);  Beg.  atpro* 
Mcuiion  ofOtiardiana  of  Poor  of  ike  North  IhtbUn 
Umon  V.  ScoU  (2  Ir.  Jnr.,  246).  As  to  the  point 
relative  to  the  covenant  in  the  lease — Palmer  v. 
Power  (4  Ir.  G.  L.  Bep^  196). 

Norwood^  for  appellant,  confro.— -Whether  we 
consider  the  terms  of  the  provisions  and  covenants 
on  the  part  of  the  lessee,  to  be  performed,  or  the 
terms  and  sections  of  the  24  &  25  Vict  c  72,  we 
must  come  to  the  conclusion  that  the  respondent  is 
not  entitled  to  deduct  the  public  water-rate  from  his 
landlord,  the  appellant.  Nothing  can  be  more  ex- 
plicit, stringent,  or  extensive  than  the  words  of  tba 
covenants  by  the  lessee.  Independently,  therefore,  of 
any  consideration  of  the  several  questions  of  **  rack- 
rent,"  of  whether  the  appellant  is  the  owner  of  such,  or 
on  the  construction  of  the  statute,  the  respondent  is 
clearly  bound  to  pay  **  the  public  water-rate."  The 
appellant  relies  most  strongly '  on  the  terms  of  his 
lease.  It  is  to  be  observed  that  the  Water-works 
Act  does  not,  and  cannot,  interfere  with  or  abrogate 
covenants  or  agreements  between  landlords  and  tenant. 
It  contains  no  such  provision  as  that  enacted  in  the 
77th  secti^  of  the  1  db  2  Viet  cap.  66  [die  IrbU 
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Poor-Belief  Act**]  nnllifyiiig  oov^fiants  on  the  pari  of 
perBona  liable  to  pay  rent  to  for^  dedaetiooa  on  foot 
of  poor's-rate  from  the  rent  The  54th  section  of 
the  Waterworiu  Act  directa  the  poblic  water-rate  to 
be  leyied  open  and  from  the  *'  owners "  of  all  rate- 
able property;  and  the  2nd  section  enacts,  inUr  aHa^ 
that  the  word  **  owner,**  nsed  with  reference  to  any 
rate  payable  ondcr  this  Act,  shall  mean  the  person, 
for  the  time  b^ng,  entitled  to  reodve  the  rack-renl  of 
any  lands  or  buildings;  or  who,  if  snch  lands  or 
bnildings  were  let  to  a  tenant  at  rack-rent,  wonld  be 
entitled  to  receire  the  rack-rent  from  the  oocapier 
thereof.  Who,  then,  in  the  present  case  is  the 
**  owner,"  and  who  is  entitled  to  receive  the  rack- 
rent?  The  respondent's  contention  is,  that  the  ap 
pellant  is  the  *'  owner, "  that  he  is  in  receipt  of  the 
rack  rent,  £92  6s.  2d.,  and,  therefore,  liableto  pay  the 
public  water  rate.  The  appdUmt,  on  the  other  hand, 
contends  that  the  premises,  considering  their  position 
in  an  improving  neighbourhood,  and  the  rents  sought 
and  paid  for  houses  of  a  like  character,  are  not  let  at 
their  best  improved  annual  rent;  and  that  the  fiust  of 
a  large  fine  having  been  paid  is  sufficient  to  show  that 
the  rent  reserved  is  not  the  rack- rent,  and  that  as  the  pre- 
mises, if  let  by  the  respondent,  wonld  fetch  in  the  market 
rent  larger  than  the  £92  6s.  2d.  reserved  by  the  amount 
of  from  £7  to  £10  per  cent,  on  the  amount  of  fine 
paid,  therefore  the  respondent  is  the  person  entitled, 
if  the  premises  were  lot  at  a  rack-rent,  to  receive  that 
rack-rent  from  the  occupier,  and  is  therefore  4iable  to 
the  public  water  rate.  Observe  that  the  64th  section 
contemplates  the  collection  of  the  public  water-rate  in 
certain  eventualities  from  the  occupier;  and  the  intro- 
duction in  that  section  of  the  words  **  or  from  the 
owner  if  he  be  liable,"  would  show  that  the  owner  is 
not  in  all  cases,  as  the  respondent  nrges,  to  .be  held 
liable  for  the  public  water-rate.  The  way  in  which 
nse  is  made  of  the  word  **  owner"  in  the  4drd  section 
wonld  lead  to  the  conclusion  that  persons  in  the  posi- 
tion of  the  respondent  are  contemplated.  It  cannot 
be  contended  that  the  appellant,  as  **  owner,"  oould 
be  compelled  under  this  section  to  provide  *'  branch - 
pipes,"  for  the  use  of  the  house;  and  besides,  this 
section  enacts  that  the  occupier  shall  be  liable  to  pay, 
and  shall  pay,  the  wator-rotef  in  respect  of  same, 
meaning,  both  public  and  private  rates.— Sees.  2, 54, 
56, 64,  66  of  the  24  k  25  Vic  a  17;  15  &  16  Vic. 
c  63,  s.  1 1 ;  and  12  &  13  Vic  c  91 ;  Moore'd  Poor 
l^w  Acts,  pp.  868,  510,  «<  9eq.  The  provisions  of 
this  Water- works  Act  are  loosely  framed.  The  poor- 
law  valuation  is  no  criterion  for  ascertaining  whether 
a  rent  be  a  rack-rent.  Many  remarkable  illustrations 
might  be  ofiered  to  establish  this  proposition.  If  the 
l^egislftture  meant  to  adopt  the  poor-law  valuation  as 
the  tcs'  for  ascertaining  who  were  rack-ruutem,  what 
conld  be  easier  than  in  one  sentence  to  say  so  ?  I  f  the 
poor-law  valuation  were  the  criterion  of  a  rack-rent, 
an  occupier  might,  by  getting  his  premises  separately 
rated  for  municipal  or  parliamentary  purposes,  or  by 
suffering  them  to  fall  into  disrepair,  reduce  their  va- 
luation, and  thus  shift  his  liability  to  the  public  waiier- 
ratc  But  this  street  is  actually  In  a  rapidly  impruving 
d*6tric%  and  the  present  valuation  is  a  low  one  But 
In  point  of  iaa  is  this  rent  a  '* rack-rent?"  The 
Act  itddf  not  having  provided  any  definition  of  fiick- 


rent  we  must  see  what  is  its  strict  legsl  meaning;  and 
thb  Act,  as  being  one  imposing  a  public  burden,  most 
be  strictly  construed.    In  Todd^s  Johnson's  Dictionary 
it  is  stated  to  be  the  "  attermost  rent  a  tenant  ean  paj,*^ 
a  "  rent  raised  to  the  uttermost;  and  a  rack-rsster  \a 
one  who  pays  the  nttermost  rent**    Surely  the  re- 
spondent does  not  come  within   that  definition— 
Staph*    Com.,   1,  676;    Wood's  Inst   181,  1^4; 
0*Leary  on  Tithe  rent  Charge,   157;  Sngden  on 
Powers,  777,  s<  seq,,  Furiong  Land  &  Ten.  60  4 
seg.;  Dot  d.  Rogers  t.  Sogers^  5  B.  &  Ad.  758.  ta 
the  several  conveyancing  precedent  l^ks,  snch  u 
Bfartin,  Davison,  &c,  we  find  that  the  power  to  lease 
premises,  ''  reserving  the  best  yeariy  rent  that  can  be 
reasonably  begotten  without  taking  anythhg  in  the 
nature  of  fine,  premium,  or  foregift,"  is  treated  as  an  equi- 
valent for  the  shorter  form,  **  shall  demise  the  said  pre- 
mises at  rack-renf  The  payment  of  the  fine  or  fore- 
gift  is  therefore  incompatible  with  the  notion  of  (hie 
rent  being  a  rack-rent.    A  *' rack-rent  is  the  best 
Improved  annual  rent  obtainable  for  premiaes  withoot 
fine  or  foiegift    If  A.  hold  a  lease,  having  paid  a  fine 
to  the  landlord,  be  cannot  be  held  to  be  a  rack  renter, 
for  he  does  not  pay  to  the  landlord  the  foil  annail 
value  of  the  premises  in  the  shape  of  rent    Sappoee 
there  was  a  clause  in  this  lease  permitting  the  tenant 
to  fine  down  the  rent  to  £10  per  annnm,  conld  the 
respondent  contend — ^his  relations  with  his  landlord 
not  being  altered — that  the  rent  so  reduced  still  was 
a  rack-rent,  and  that  his  landlord  was  still  liable  to 
the  public  water  rate?    Suppose  the  rent  were  eitin- 
gnished  altogether,  the  other  side  still  would  contend 
that  the  appellant  was  liable?    The  Towns  Improre- 
ment  Act,  17  &  18  Vic  c.  103,  is  not,  as  the  other 
side  contend,  m  pari  nuU&rii.    It  and  the  present 
Act  do  not  form  part  of  the  same  code;  and  the  one 
cannot  be  nsed  for  the  interpretation  of  the  other.  If 
the  Legislature  had  so  inunded,  they  should  hare 
incorporated  it  by  reference;  thdr  not  baring  doneeo 
is  a  strong  argument  against  the  attempt  to  reid 
them  aa  one  Act  But  the  ^*  Towns  Improvement  Act^ 
is  a  voluntary  Act  to  be  self-imposed  by  the  anffiages 
of  the  inliabitants  of  certain  towns  voting  nnd6r  strin- 
gent reguUtiona,  while  this  Water-works  Act  is  in  the 
nature  of  a  penal  statute,  to  be  construed  strictly. 
The  AcU  to  be  incorporated  with  the  Dublin  Water 
woriu  Act  are  specifically  set  forth  therein— ss.  3  &  4 ; 
and  if  the  17  &  18  Vic  c  103,  were  intended  to  be 
incorporated  therewith,  it  should  have  been  so  etsted. 
Furthermore,  it  is  to  be  observed,  that  by  sec.  100  of 
the  "Towns  Improvement  Act'»  the  city  of  Deblin b 
distinctly  exempted  from  its  operation.    An  Act  iiiu 
this  impooing  burdens  is  to  be  construed  critiesUj-- 
Dwarris,  SUt,  64C,  648,  649,  650,  652.   As  to  the 
rule  of  construction  of  statutes,  vide  ibid  560, 5oI. 
The  Uw  infers  rather  that  the  Actjdid  not  intend  to 
make  any  alteration  other  than  what  is  'P^^^ified;  w«I 
besides,  what  is  plainly  pronounced — ibid  564,  ow, 
569.    Effect  cannot  therefore  be  given  to  a  snpposcd 
intention  not  expressed— i6tt^  573,  578.    Ko  ]^^' 
venience  wonld  arise  from  appellant's  construction  w 
the  6totttte— i&tcf  595;  and  the  words  of  a  statote 
like  this  one  should  not  be  extended  beyond  their  fwr 
import—iWrf  583,  584,  588,  597,  604.  617.    ™ 
question  whether  this  is  a  rack-rent  i4  a  qa»^><^°  '^^ 
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a  jofy*  or  for  his  lordship  now  sitting  in  the  Appeal 
Coartr— Davison's  Prac  Conv.  vol.  lU.,  part  I,  .394-5. 
Considering  the  whole  case  and  the  statutes  bearing  on 
it,  we  contend  that  the  appellant  is  not  the  owner  of 
the  rack-rent;  that  the  occupier  is  himself  the  benefi- 
cial owner  of  what,  if  the  premises  Were  let  bj  him, 
would  be  the  rack-rent,  te.,  the  present  rent,  increased 
by  the  interest — calculated  according  to  the  usage 
adopted  In  valuing  house  property  in  Dublin — of  the 
amount  of  the  fine  he  paid;  and  therefore  he  is  liable 
to  the  payment  of  the  pnblic  water-rate.  But,  at  all 
events,  he  is  plainly  liable  under  the  terms  of  the  co- 
venants and  provisions  in  his  lease.  It  should  be 
suted  that  the  Recorder  had  not  an  opportunity  of 
examining  or  considering  the  leape  or  its  provisions. 
Evidence  was  then  given  on  behalf  of  the  appellant  and 
of  the  respondent  as  to  above  mentioned  circumstances ; 
also  as  to  whether  the  rent  reserved  was  the  best  im- 
posed rent  obtainable ;  and  with  reference  to  the  va- 
lue of  the  house  and  premises  as  compared  with  that 
of  premises  of  a  similar  character  in  the  same  locality, 
and  to  show  that  the  street  was  In  an  improving  dis- 
trict. 

Cttr.  adv.  vuft. 

June  16. — His  Lordship  having  stated  that  he 
wished  to  hear  the  observations  of  counsel  as  to  the 
construction  of  the  covenants  in' the  lease,  the  case 
came  before  him  again  for  re-argument  on  this  day, 
when  Oabame  was  heard  for  respondent,  and  Nor- 
wood for  appelant. 

HIK2BES,  B. — ^This  case  being  one  of  considerable 
importance  I  have  attentively  considered  It,  and  I  feel 
bound  to  reverse  the  decree  of  the  Court  below.  I 
am  now  merely  deciding  the  question,  as  between  the 
present  litigants,  upon  the  construction  of  the  covenants 
coDtaioed  In  the  lea^o,  and  which  I  hold  clearly  bind 
the  tenant  to  pay  the  pnblic  water-rate;  and  I  muit 
be  understood  as  not  now  pronouncing  any  decision 
upon  the  questions  raised  as  to  the  construction  of  the 
words  •*  owner  *•  and  •*  rack  rent,"  as  It  is  nnneces- 
sary  for  me,  under  the  circumstances,  to  give  any  opi- 
nion relative  to  these  points. 

Decree  rweraed. 


CTourt  of  SIKmiralti). 

CR  poBltAbjr  WlUUm  a.  Chamnef .  Bm^  B«rrlittr.4it-L«w.] 

Thb  Arbutus. 

CoUidon — Comjml&OTy  piiotage — CotuequetUial  da- 
magea—The  Merdumi  Shipping  Act  (17  ^  18 
Viei^  c  104  W&ci.  296, 297, 340,353.  ami  388 
—Ootit. 

A  tteam-Mp  which  does  not  keep  at  her  proper  side 
of  the  iAannel^  when  coming  doum  or  going  up 
a  river^  and  which  starboards  her  helm  when  she 
should  have  ported^  will^  under  ordinary  circum- 
stances^  he  hM  liable^  in  a  suit  for  collision,  topag 
both  damages  and  costs. 

Where  a  vessd  has  come  into  collision  with  another 
vessel,  owing  to  the  gross  negligence  of  those  in 
charge  oj  her,  her  owners  will  not  be  liable^  in  a 


suit  of  collision^  to  pay  damages  to  the  owners  oJ 
the  injured  vessel^  ij  it  appear  that  the  vessel  causing 
the  damage  was  in  charge  of  a  duly  licensed  pilot 
at  the  tme^  and  that  the  pilotage  was  by  statute 
compulsory. 

This  was  a  suit  of  collision  Instituted  by  Messrs.  Brun- 
drit  and  Whiteway,  of  Runcorn,  In  the  County  of 
Chester,  in  England,  registered  owners  of  the  schooner 
Duke,  of  Runcorn,  120  tons  burthen,  Samuel  Owens, 
master,  against  the  owners  of  the  screw- steamer 
Arbutus,  of  Morecombe,  William  Payton,  mai$ter,  to 
recover  damages  for  injuries  alleged  to  have  been  sus- 
tained in  a  collision  which  took  place  between  those 
vessels  in  Belfast  Lough,  on  the  5th  of  February 
last,  owing,  as  the  petitioners  alleged,  to  the  gross 
negligence  of  the  captain  and  crew  of  the  steamer, 
&c  The  Court  was  assisted,  on  the  original  hearing, 
by  Lieutenant  Ashley  La  Touche,  R.N.,  and  Lieute- 
nant Crosby,  R.N.R^  as  nautical  assessors;  and  the 
case  was  heard,  by  consent,  vivd  voce.  The  facts 
appear  fully  in  the  judgments  of  the  Court. 

Doctors  Todd  and  Elringion^  for  the  petitioners, 
cited  The  Unity  (Swshfs  Reports,  101),  and  contended 
that  it  was  a  case  for  ordinary  damages,  and  also  for, 
consequential  damages.  They  also  cited,  on  the 
question  of  compulsory  pilotage,  The  Merchant  Ship- 
ping Act  (17  &  18  Vict.,  c  104,  ss.  296,  297, 
340,  353  &388;  The  Maria  (1  Wm.  Rob.,  95); 
The  Agricola  (2  Wm.  Rob.  10);  The  Liverpool 
Pilotage  Act  (5  Geo.4,  a  73;  s.  24);  and  The 
GiroUxmo  (3  Hag.,  169.) 

Doctors  OHhon  and  Touff^send  for  the  steamer,  re- 
lied on  a  twofold  defence,  viz.,  upon  the  merits,  and 
secondly,  that  The  Arbutus  was,  at  the  time  of  the 
collision,  in  charge  of  a  duly  licensed  pilot  under  a 
compulsory  statute,  and  that  consequently  her  owners 
were  not  liable.  They  cited  the  Belfast  Harbour  Act 
(10  ds  II  Vict,  cap.  52,  s.  101);  The  Attorney" 
General  v.  Case  (3rd  Price's  Reports,  302);  Car- 
ruthers  v.  Sydsbotham  (4  Man.  ds  Sel.  77);  The 
Ifaria  (1st  Wm.  Rob.,  95);  The  Agricola  (2  Wm. 
Rob.  1 0) ;  The  Johanna  Stoll  (Lushington's  Rep.  295) 
The  Waterford  Pilot  Act  (9  <&  10  Vict,  cap.  292);  * 
and  The  Fama  (2  Wm.  Rob^  184). 

JuDQB  Kellt  (upon  the  original  hearing,  in  address* 
ing  his  assessors,  said) — On  Wednesday  morning,  the 
5th  of  February  last,  between  the  hours  of  eleven  and 
twelve  oVlock,  the  weather  being  bright  and  clear, 
and  the  tide  a  little  more  than  one  quarter  flood,  a 
steam  tug  was  proceeding  up  the  Victoria  Channel  to 
the  town  of  Belfast,  with  two  vessels  m  tow  about 
fifteen  yards  astern  of  her.  One  of  them,  the  Duke, 
the  petitioner  in  this  cause  of  collision,  a  schooner  of 
120  tons,  drawing  nine  feet  three  inches,  a  little  on 
her  port  quarter;  the  other  on  her  starboard,  a  one- 
masted  fiat  named  the  Ellen,  drawuig  seven  feet;  the 
wind  was  blowing  a  modetate  breeze  from  W.N.  W. 
to  N.W.,  and  there  was  a  fresh  in  the  water.  Victo- 
ria Channel  being  a  narrow  one,  the  tug  and  her  tow, 
complying  with  the  provisions  of  the  Merchant  Ship- 
ping Act,  kept  to  the  starboard  or  north  side  of  it  in 
going  up,  and  nothing  was  in  sight  until  the  master 
of  the  tug  observed  the  screw  steamer  Arbutus,  the 
defendant  in  this  <»use>  about  half  a  mile  ahead, 
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ooming  down  the  channel  rather  on  the  north  side  of 
1 1»  on  her  cortomary  voya^  from  Belfast  to  BorJeaaz, 
with  paaaengers  and  goods.  Aboat  the  very  same 
time,  a  snuicky  named  the  Nero,  with  a  Belftst 
pilot  00  board,  was  standing  over  for  the  north  shore 
on  her  port  tack,  bnt  astern  of  the  tag  and  her  tow. 
The  part  of  the  channel  in  which  the  tog  descried  the 
Arbntns  half  a  mile  a-head  is  straight,  and  nothing 
was  between  them,  both  being  at,  or  nearly  at,  the 
north  side  of  it,  and  approaching  each  other  at  a  com- 
bined velocity  of  about  ten  miles  an  hoar,  there  being 
a  fresh,  and  the  rate  of  the  tog  being  between  three 
and  fonr,  and  that  of  the  Arbntns  five  miles  an  hoar. 
In  this  state  of  things  the  master  of  the  tag,  according 
to  his  evidence,  when  the  Arbotns  was  yet  a  half- 
mile  distant,  ported  a  little,  and  when  she  was  a 
shorter  distance^-abont  thirty  fathoms  off— pat  his 
helm  hard  a-port»  the  Duke  porting  also,  and  hailed 
her  to  keep  her  own  side.  In  leas  than  a  minnte 
after  porting,  the  tog,  drawing  foar  feet  only,  took 
the  gronnd,  and  was  on  the  gronnd,  the  Dake  slant- 
ways  astern  of  her  ander  the  inflaence  of  her  port 
heliii,  when  the  Arbatns,  then  close  abreast  of  them 
on  their  port  side,  clearing  the  tug,  stnick  the  Duke 
right  amidships  on  her  port  side  with  her  stem,  catting 
fonr  or  five  planks  right  down  above  and  below  the 
water,  and  doing  her  other  damage.  Under  the  force 
of  that  blow  the  Duke  drove  the  Ellen,  which  was 
alongside  of  her,  ashore,  and  was  herself  obliged  to 
hoist  canvas  and  run  ashore  also  to  avoid  Making  in 
the  deep  water,  as  she  had  already  began  to  filL  For 
that  ooUision  the  Dnke  imputes  the  blame  to  the  Ar- 
bntos  in  not  having  kept  tb  her  starboard  side  of  mid 
channel,  in  compliance  with  the  statute,  and  in  not 
having  ported,  as  she  should  have  done.  The  case  of 
the  Arbutus,  not  denying  th^  facts,  is»  that  the  peti- 
tioners themselves  were  the  cause  of  the  collision,  and 
for  two  reason^— firat,  for  having  ported  when  it  was 
too  late;  next,  for  having  ported  when  they  shoald 
have  continued  on  their  course.  With  respect  to  the 
first,  the  evidence  of  Hutchinson,  the  pilot  of  the  Ar- 
butus, is,  that  he  saw  the  tug  and  her  tow  right 
a-head  about  one  mile  and  a  quarter  ofi^,  and  the 
smack  Nero  further  down,  at  the  southward  on  her 
port  tack,  and  heaving  about  on  her  starboard  tack, 
laying  pretty  well  up  the  cut;  and  that  when  he  was 
between  onequarter  and  one  bulf  mile  off  the  tug,  she 
being  right  a-head,  snd  the  Nero  standing  on  between 
the  tug  and  the  southern  bank,  he  ordered  his  helm 
a-itarboard,  in  order  to  pass  to  the  north  of  the  tug, 
as  he  had  not  room  to  pass  to  the  south  or  at  the  port 
side  of  her,  on  acoouut  of  the  Nero;  but  that  the  tug 
coming  on  at  full  speed,  when  about  one  ship's  length 
oS,  pMt  her  helm  a- port,  although  he  hud  waved  to 
her  to  keep  her  course,  and  by  so  porting  hove  her- 
self and  her  tow  right  over  the  Arbutus  hawse,  where- 
upon'he  ordered  to  reverse  at  full  speed,  bnt  did  not 
succeed  in  clearing  them.  Now,  as  already  observed, 
the  evidence  of  the  master  of  the  tug  was,  that  Imme- 
diately on  seeing  the  Arbutus  half  a  mile  off,  he  ported 
a  little,  and  then,  when  be  was  about  thirty  fathoms  off, 
he  put  his  helm  hard  aporL  The  porting  at  the  lat- 
ter distAnce  Is  here  corroborated  by  Hutchinson,  who 
s.;iil  he  was  a  sliip^s  length  off  when  the  tug  ported, 
the  len jth  of  the  Arbutud  beiog   180  feet,  which  is 


just  thirty  fiithoms.  But  the  material  pomt  for  cor- 
roboration is,  did  (he  master  of  the  tug  port  when  he 
was  the  half-mile  off 7— or,  in  other  words,  did  he  port 
before  the  Arbutus  starboarded,  as  the  latter  was  done 
only  when  the  distance  between  them  was  between 
half  and  one  quarter  of  a  mile.  Now  the  evidence  of 
James  Mount,  the  man  at  the  wheel  of  the  Arbotm 
upon  the  occasion,  leaves  no  doubt  whatever  upon  the 
matter.  It  is  this — '*  When  the  tug  came  dose  to 
us  she  ported,  and  he  got  orders  to  starboard.  Then 
the  tug^put  her  helm  hard  a-port.  That  wat  the  first 
and  only  onler  he  got  to  starboard.''  Withsoch  evi- 
dence given  by  their  own  helmsman,  it  seems  impos- 
sible that  the  Arbutus  can  maintain  her  plea  that 
the  tug  ported  too  hOe,  even  if  the  Arbutus  can  suc- 
ceed in  proving  that  she  herself  was  correct  in  harbg 
starboarded,  jier  own  witness  having  thus  so  positivelj 
sworn  that  the  tug  had  ported  before  the  Arbutos 
starboarded.  Another  point  bearing  on  this  part  of 
the  case  is  also  to  be  observed  npon.  Holmes,  the 
pilot  of  the  Duke,  has  sworn  chat  afVer  he  had  ported 
her  helm  he  hailed  the  Arbutus,  then  coming  on  an- 
der a  starboard  helm,  to  port  and  reveree,  and  tbit 
he  then  saw  her  bows  go  off  a  little  to  starboard,  hot 
not  enough  to  clear  the  Duke,  as  she  struck  her  in  the 
waist  a  slanting  blow.  Now  this  is  admitted  most 
distinctly  by  Hutchinson,  the  pilot  of  the  Arbntns,  hU 
evidence  being  that,  ''  having  starboarded  twoor  thne 
minutes  before  the  collision,  he  was  headuig  to  the 
north  side  of  the  channel  and  had  brought  the  tng  on 
his  starboard  bow,  and  was  keeping  her  on  it  when 
she  ported;  and  he  then  told  his  mate  to  pat  his 
helm  a-port  and  reverse— that  she  had  not  time  to 
reverse,  but  that  her  head  came  to  starboard  noder 
the  port  helm,  and  that  was  before  the  collision."  Of 
couise,  then,  there  can  be  no  donbt  upon  the  point— 
an  important  and  material  one  in  its  bearings  open 
the  case— and,  independently  of  other  views  of  it, 
showing  at  the  time  the  full  coq^onsuess  of  this  pilot 
Hutchison  as  to  the  proper  course  it  was  bis  duty  to 
have  pursued  that  morning.  1  will,  however,  mk 
your  nautical  opinion,  on  all  these  circumstances. 
There  now  is  to  be  considered  the  second  plea  of  the 
Arbutus,  namely  that  the  tug  should  not  have  ported, 
but  have  continued  her  coune,  as  there  was  an  nnsn- 
voidable  necessity  for  the  Arbntns  to  keep  to  the 
north  side  of  the  channel,  there  being  plenty  of  room 
for  her,  and  to  starboard  her  helm  to  escape  the  n^k 
of  running  into  the  smack  Nero,  at  the  time  beating 
up  the  channel,  and  that  she  was  justified  in  so  doinf 
to  give  the  tug  and  her  tow  greater  room.  Now  this 
plea,  which  apparently  assigns  three  distinct  groaii(h 
for  the  course  pursued  by  the  Arbntns,  is  in  regard  of 
the  first  and  last  of  them  very  nntenaUe.  If  the 
object  of  the  Arbntns  had  in  reality  been  to  give  tlie 
tng  greater  room,  she  should  have  left  to  her  the 
north  side,  where,  according  to  her  own  admission, 
there  was  more  room  than  to  the  80uth\vaid;  and  that 
the  more  readily,  becanse  under  claui<e  297  of  the  Mer- 
chant Shipping  Act,  the  northern  was  the  propcrside  for 
the  tug  and  the  ^onthern  the  propcrside  for  the  Arbnind; 
and  under  the  296th  section  of  that  Act,  the  Arbotus 
was  not  justified  in  starboarding  for  such  reason,  but 
should  have  |  orted  and  passed  the  tug  npoo  the  port 
side.    The  pica  in  question  then  is  to  be  cojiiideivd 
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merelj  with  roferenoe  to  the  averment,  that  there  was 
an  nnavoidable  neceasity  to  escape  the  risk  of  ranning 
into  the  smack  Nero.     Unqaestionablpr  there  was  one 
point  of  time  In  the  brief  three  or  four  minntes  daring 
which  this  most  indefensible  calamity  was  being  In- 
flicted, when,  as  the  pilot  and  mate  of  the  Arbntns 
both  tdmitted,  that  they  conld  have  passed  to  sonth- 
wird  of  the  tag  in  safety,  and  they  assigned  no  rea- 
son whatever  for  not   having   then   done  so,   and 
80  arose   the   circomstancea    which    foUowed.     It 
will  be  borne  in  mind  tfikt  the  pilot  of  the  Arbntns 
admitted  he  saw  the  Nero  heaving  about  on  her  star- 
board tack  when  h6  first  saw  the  tng.    The  pilot  of 
the  Nero  deposes  as  follows: — "^That  he  had  gone 
as  dose  to  the  north  shore  as  be  conld  go  in  order  to 
have  a  long  reach  when  he  went  ronnd  on  that  star- 
board taxk,  and  that  tacking  nnder  the  stem  of  the 
tog,  and  finag  a-head  of  them,  ho  stood  across  to  the 
sooth  to  ran  ont  of  the  road;  he  then  saw  ihe  Arbn- 
tas  coming  down  five  or  six  lengths  of  herself  a-head 
of  the  tag,  and  rather  on  the  north  side.    The  Arba- 
tos  WIS  Uiree  or  fonr  lengths  off  the  Nero  when  the 
latter  was  m  mid  channel,  standing  nght  on  to  the 
soDth  hank  to  keep  clear  of  lier — ^the  channel  there 
being  850  feet  bmd.    The  Nero  was  her  own  length 
a-httd  of  the  Arlmtns  when  she  passed  her  jast  gofaig 
to  nm  ashore  to  keep  oat  of  her  way,  and  at  that 
tine  there  was  150  feet  of  water  between  her  and 
the  Arbatos,  and  that  was  before  the  collision.    Im- 
mediately after  ranning  ashore  he  kK>ked  over  to  see 
what  had  haf^ned,  aa  he  had  seen  the   Arbntus 
headmg  right  for  the  tog,  or  for  the  northward  of 
her,  ai^  he  saw  the  Arbntns  backing  astern  from  the 
Doke,  bvt  he  had  not  seen  the  blow  strnck.**    The 
pilot  of  the  Arbmtnsi  so  fiur  from  contradicting  or  de- 
nyiog;  actoaOy  oonfirms  that  evidence,  for  he  admits 
that  when  the  Nero  was  abreast  of  the  tag,  and  on 
hia  own  starboard,  there  were  100  feet  of  water  dear 
between  the  Nero  and  the  to^  and  that  the  Nero  was 
still  running  to  tlie  southward,  and  more  ont  of  the 
way.    Now,  It   was  at  that  very  juncture  that  the 
Arbatos,  twenty  feet  only  in  beam^  with  sach  admit- 
ted as  well  aa  increasing  sea-room  between  the  tug 
and  the  Nero,  starboarded  to  go  to  the  northward  of 
the  tag,  where,  according  to  the  mate's  evidence, 
there  was    bat  sixty  feet      I  will  ask  your  opi- 
nioo,  if  these  ctrcomstances  embodied  an  nnavoidable 
oeoesBtty.    The  result  of  these  latter  portions  of  the 
evidence,  when  taken  Into  conmderation  with  the  run- 
nrog  ashore  of  the  tug  and  her  tow  immediately  before 
aud  ailer  the  collisioa,  shows  how  close  they  must 
hare  been  to   it  all  along,  and  that,  was  the  evi- 
dence  of   the    master    of    the    Duke.      It    also 
strongly   leads    to    more    than   anrmise    that    the 
coarse    adopted  by  the    pibt    of    the  Arbntus    in 
selecting  the  northern  side,  was  the  carrying  out  of 
his  predetermination,  formed  when  he  took  charge 
of  the  vessel  on  the  morning  in  question.     I  will  now 
read  the  two  sections  of  the  Merohant  Shipping  Act 
already  referred  to,  and  begging  yon  to  keep  them  in 
miad,  put  the  following  questions: — 

First — Was  the  tug  with  her  tow  justified  in  port- 
ing, or  should  she  have  continued  her  course? 
Second — Did  she  port  in  time? 
Thirds-Was  the  Arbutus  justified  by  unavoidable 


or  any  necessity  in  starttoarding  and  going  north 
of  the  tug  in  order  to  escape  the  risk  of  ooUbion  with 
the  Nero? 

Fourth — Was  there  sufficient  sea-room  to  pass 
southward  of  the  tug  at  the  time  the  smack  Nero 
was  standing  over  to  southward  when  the  Arbutua 
put  her  helm  to  starboard? 

Fifth — What  course  should  the  Arbutus  have  pur- 
sued under  all  the  circumstances? 

Sixth— To  what  party  do  yon  attribute  the  blame 
of  the  oolliMon,  stating  your  reasons? 

His  Lordship  and  the  assessors  having  retired  to 
chamber  to  consider  and  confer,  returned  in  an  hour 
into  Court,  when  the  following  were  the  answera 
given  to  the  several  questions:— 

T6  the  first  question— The  tug  was  fully  justified 
in  porting,  not  only  to  keep  on  the  proper  ^e,  but 
to  avoid  the  risk  of  a  collision. 

To  the  ^econd^We  are  quite  satisfied  that  the  tag 
did  port  in  time. 

To  the  third^The  Arbutus  was  by  no  means  jus- 
tified, there  being  ample  space  to  the  sonthwaid  of 
the  tug  for  the  Arbntus  to  pass  without  any  risk  of 
eollisi  )n. 

To  the  fourth— We  are  perfectly  satisfied  that  the 
Arbutus  had  sufficient  room  to  pass  to  the  southwaid 
without  risk  or  injury  to  the  vessels  on  dther  side 
when  she  start>oarded. 

To  the  fifths— Having  seen  the  vessels  in  good  time 
and  at  a  reasonable  dbtanco,  and  having  had  ample 
sea-ro  m  all  through,  the  Arbntus  should  have  kepi 
to  her  proper  side  instead  of  starboarding. 

And  to  the  sixth— We  attribute  the  blame  of  the 
collision  solely  to  the  Arbutus  for  not  having  kept 
to  her  proper  side  when  commg  down,  and  for  star- 
boarding when  she  should  have  ported. 

JuDOB  Ebllt. — Agreeing  in  all  the  opinions 
now  expressed,  and  under  all  the  circumstances  of  the 
case,  I  pronounce  for  the  petitionere  in  the  causcb 
subject  however,  to  whatever  eoncHimon  I  may  arrive  at 
upon  the  plea  of  exemption  on  the  ground  of  compul- 
sory pilotage,  relied  upon  by  the  defondants,  and 
yet  to  be  the  subject  of  Sfgument 

The  case  was  subsequently  re  argued  on  the  quea^ 
tion  of  compulsory  pitotage. 

Judge  I^llt,  In  pronouncing  judgment  on  that 
pomt,  said, — ^This  was  a  cause  of  collision,  hi  which 
prooeedings  were  instituted  on  the  part  of  the  schooner 
Duke,  of  fiuncorn,  against  the  screw  steamer  the 
Arbutus,  of  Morecombe,  to  recover  damages  for 
injuries  sustained  by  her  in  eonsequence  of  a  collision 
between  those  vessels  in  Belfast  Lough,  on  the  5th  of 
February  last.  The  Court  was  assisted  at  the  original 
hearing  by  assessors,  and,  being  so  advised,  found 
that  the  blame  of  the  collision  was  to  be  attributed 
solely  to  the  person  in  charge  of  the  Arbntus,  for 
having  erroneously  put  her  helm  to  starboard;  and 
further  found,  both  on  the  admission  of  the  petitionere 
themselves  and  on  all  the  evidence,  that  the  Arbntus, 
on  the  morning  in  question,  was  under  the  charge  and 
management  of  a  qualified  pilot — that  the  helm  had' 
been  starboarded  by  his  order,  the  ofiicers  and  crew 
acting  merely  in  obedience  thereto — and  that  the  pilot 
alone  was  in  faulL  Under  this  state  of  circnmstancea 
the  question  arose,  and  has  been  ably  argued  on  both 
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sides,  whether  or  not,  under  the  Belfast  Harbour  Act 
and  the  Merchant  Shipping  Act,  as  pleaded  by  the 
owners  of  the  Arbntns,  these  owners  are  to  be  re- 
lieved of  their  liability  to  make  good  the  loss  so  oeca- 
sioned  by  the  act  and  fault  of  their  pilot,  as  both  these 
statutes  made  it  eompnlsory  npon  them  to  employ  a 
qualified  pilot;  and  the  latter  one,  in  section  388, 
expressly  enacts  *'  That  no  owner  or  master  of  any 
ship  shall  be  answerable  to  any  person  whatever  for 
any  loss  or  damage  occasioned  by  the  fault  or  lAcapa- 
city  of  any  qualified  pilot  acting  in  chaige  of  such 
ship  within  any  district  where  the  employment  of 
such  pilot  is  compulsoiy  by  law.**  Now,  it  has  been 
considerately  siud  that  this  statote  should  not  be  ex- 
tended past  its  strict  construction;  for,  although 
founded  on  the  principle  of  natural  justice,  that  when 
masters  are  compellable  to  take  pilots  on  board, 
owners  should  not  be  responsible  for  the  acts  of 
strangers  to  whom  they  are  forced  to  commit  the  ma- 
nagement of  their  vessels,  and  over  whom  they  have 
no  control;  yet  it  is  at  the  same  time  to  be  remem- 
bered that  it  deprives  of  their  remedy  persons  who 
have  suffered  injury.  A  Court,  therefore,  ought  to 
be  well  satisfied  that  the  shipowner  claiming  the  ex- 
emption has  brought  himself  distmctly  within  the  se- 
ven! conditions  imposed  by  the  statute  before  any 
declaration  of  his  being  entitled  thereto  be  made  in 
his  favour.  These  conditions  are,  that  there  wss  a 
qualified  pilot  on  board  at  the  time — that  such  pilot 
was  solely  in  charge — that  he  was  exchisively  in  fault, 
and  that  in  the  district  in  which  tiie  collision  occurred 
the  employment  of  a  pilot  was  compulsory  by  law.  In 
the  present  case  the  Ooort  is  spared  the  consideration 
of  the  three  former  requirements,  having  been  parts 
of  the  finding  ahready  come  to  in  this  cause,  and  has  to 
come  to  a  condnsioa  npon  the  last  named  only, 
namely— whether  the  employment  of  the  pilot  was 
compulsory  or  not  The  advocates  for  the  petitioners, 
confining  their  arguments  very  properly  to  this  ques- 
tion, urged  in  regard  of  it  two  objections — 
first,  t^t  the  case  of  the  Arbutus  was  deficient 
dent  in  substance  for  not  having  pleaded  or  proved 
in  the  first  instance  that  the  master  was  not  himself  a 
certified  pilot,  and  that  in  consequence  of  that  defect 
they  should  be  debarred  the  plea  of  compulsory  pilot- 
age under  the  Merchant  Shipping  Act,  and  secondly,  that 
under  the  Belfast  Harbour  Act  pilotage  was  not  com- 
pulsory at  alL  The  sections  of  the  Merchant  Ship- 
ping Act  under  which  the  first  objection  is  taken  are 
sections  340  and  353;  the  former  enacting  that 
««The  master  or  mate  of  any  ship  may  apply  to  any 
pilotage  authority  to  be  examined  as  to  his  capacity 
to  pilot  the  ship  of  which  he  is  master  or  mate,  or 
any  one  or  more  ships  belonging  to  the  san^e  owner; 
and,  if  found  competent,  a  pilotage  certificate  may  be 
granted  to  him,  and  such  certificate  shall  enable  him 
to  pilot  such  ship  within  the  specified  distiict  without 
incurring  any  penalties  for  the  non-employment  of  a 
qualified  pUot."  And  the  latter  (the  353rd),  "  lliat 
every  master  of  an  unexempted  ship  navigating 
within  any  district,  who,  after  a  qualified  pilot  has 
offered  to  take  charge  of  such  ship,  himself  pilots  such 
ship  without  possessing  a  pilotage  certificate  enabling 
him  so  to  do,  shall  for  eveiy  such  offence  incur  a  pe- 
nalty of  double  the  amount  of  pilotage  demandable 


for  the  conduct  of  sudi  ship.''  Now,  it  is  dear  that 
under  the  former  sectioa  a  certified  msster  incsrB  no 
penalties  for  the  non-empk>yment  of  a  qoalified  pilot, 
and  that  therefore  in  sudi  case  pilotage  is  not  com- 
pulsory;  and  that  under  the  latter  section  sn  uncer- 
tificated master  does  incur  the  penalties,  and  that  piloi- 
age  is  compulsory.  Such  bdng  the  Uw,  the  objec- 
tion is,  that  the  plea  of  the  defendants,  which  simplj 
averred  '^  that  the  Arbutus  was  at  the  time  under  the 
charge  of  a  qualified  pilot,"  should  have  preTioosij 
averred,  as  set  out  m  the  353rd  seeUon,  ^*that  her 
own  master  did  not  then  possess  a  pOotage  certifi- 
cate; '*  the  intended  and  avowed  object  of  £e  obje^ 
tion  being,  that  in  the  absence  of  the  bitter  the  defen- 
dant had  not  entitled  himself  to  plead  or  avail  himself 
of  the  former  averment — ^that  is,  of  the  immimityof 
compulsory  pilotage.  To  this  objection  the  defendants 
have  argued,  in  reply,  that  they  are  not  boood  to 
prove  a  negative,  and  that  it  comes  too  kte,  and  the 
Court  can  wdl  admit  the  reasonablenessi  and  eTen 
the  strength,  of  this  reply,  when  it  observes  that  the 
petitionera  have  laid  no  ground,  by  affidavit  or  other- 
wise, to  induce  a  presumption  that  the  master  of  the 
Arbutus  had  in  hia  possession,  at  the  time  mqnestiou, 
a  pilotage  certificate,  or  that  thdr  own  rights,  aa  as- 
certained by  the  Court  in  its  finding  on  theoiignialheir- 
ing,were  likdy  to  bedefeated  by  the  evadonof  tbedefend- 
antsinpleadingthehrcase.  Nodlfficnltylayinthewayof 
the  petitioners,  either  in  ascertaining  the  fact  as  to 
the  pilotage  certificate,  the  sections  337  and  349  of 
the  Merdiant  Shipping  Act  having  made  ample  pro- 
vision for  the  registration  and  publication  of  the  names 
of  all  persons  licensed  by  any  pilotage  authorities  to 
act  as  pilots.  The  Court,  however,  guiding  itself  by 
the  rules  and  practice  of  pleading,  will  examine  wh^ 
ther  the  averment  contended  for  by  the  petitioner 
ought  not  rather  to  have  been  their  own  reply  to  the 
plea  of  the  defendants  than  part  of  that  plea  itself* 
being  new  matter  and  in  derogation  of  it  In  The 
J^rico/a,(2ndWm.Bob.lOX  where,  asm tbi8case,the 
petitioners  merdy  denied  that  the  Local  and  Geoenl 
Pilot  Act  under  which  the  defendants  pleaded  their 
exemption,  applied,  the  Court  sud  that  their  mere  de- 
nial was  defective,  inasmuch  as  it  was  intended  to  de- 
prive the  owners  of  the  Agrieolaot  thdr  ezemptioa 
under  the  statute,  upon  the  ground  that  the  pilot  was 
voluntarily  and  not  oompnlsortly  taken  on  board;  it 
should  have  been  expressly  pleaded  by  them,  together 
with  the  reasons.  This  case  was  further  strengthened 
byamnoh  latArone^T^siTafarfMy  (liushuigton,  202). 
In  The  Killam^  the  petitioners  sought  to  deprire  the 
defendants  of  their  plea  of  exemption  on  the  groand 
of  compulsoiy  pilotage,  by  showmg  that  thw  master 
had  himself  a  pilotage  certificate.  And  how  did  they 
proceed? — By  formal  pleading,  and  by  raising  that 
issue  m  their  reply  to  the  plea  of  the  defendants. 
Such  is  the  course  then  which,  m  the  qnniou  of  this 
Court,  the  petitioners  here  should  also  have  adopted, 
and  not  have  sought  to  raise  a  question  of  serious  im- 
portance  and  of  first  impres8lott---not  even  upon  oo- 
tion — not  upon  notice  even,  but  on  a  mere  sormise 
long  after  the  trial  of  the  cause,  and  not  until  af^er 
the  argument  upon  the  question  at  issue  had  been 
fully  opened  by  the  detendant's  advocates.  The 
Court  therefore  overrules  the  objection,  remittiug  the 
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defendants  to  the  fall  benefit  of  their  plea  under  that 
333rd  seoftiott.  There  is  now  for  consideration  the 
objec^on  raued  to  the  Bolfiist  Barbonr  Act — namely, 
that  onder  it  pilotage  is  not  compal^ry.  Two  sec- 
tions of  this  Act — 101  and  104 — contain  the  enact- 
ments referred  to  in  sapport  of  this  objection.  By 
the  former  the  master  or  owner  of  vessels  coming  into 
or  going  ont  of  the  port,  harboar,  or  river  of  Belfast, 
Shan,  for  every  snch  vessel,  pay  as  and  for  pilotage 
on  entering  or  on  leaving  a  certain  rate  or  sum  fixed 
by  a  schedde  referred  to  in  the  Act;  and  by  the  lat- 
ter it  is  enacted  that  in  case  any  master  or  owner 
who  is  required  by  the  Act  to  employ  a  pilot  shall  re- 
fuse to  take  on  board  and  employ  any  snch  wlio 
shouM  offer  his  services,  such  master  or  owner  siiail 
pay  double  pilotage  over  and  above  any  penalty  he 
may  be  Gable  to.  Now  the  argument  is,  that  as  the 
latter  clanse  inflicts  the  penalty  only  on  snch  recusant 
masttfs  and  owners  as  are  leqnired  by  the  Act  to 
employ  pShts,  and  as  in  the  only  other  clanse  on  the 
8abject---the  10 1st — the  compidsion  is  merely  to  pay 
pilotage,  not  to  employ  pilots — ^the  penalty  falb  to 
the  ground,  and  there  can  bo  no  compulsion.  Bat 
the  foil  reading  of  the  section  (lOlst)  will  set  this 
argument  in  its  proper  light;  that  reading  in  fnU,  and 
not  as  the  argument  had  it  in  part  only^  ''  That  every 
master  and  owner  of  a  vessel  on  its  entering  or  leav- 
ing the  said  port,  shall  pay  to  the  Gon^mlssioners  of 
the  Hartwnr  as  and  for  pilotage  thereof,  a  rate  or  sum 
proportioned  to  the  tonnage  of  the  vessel,  and  the 
class  of  pilot  employed  by  sach  vessel"  Thus  in 
precise  words  mddng  compulsory,  through  the  Gom- 
raisuonera  of  the  Harbour,  the  payment  of  pilotage 
for  each  vessel  to  those  pilots  only  who  were  employed 
by  it— compelfing  them  to  pay  those  whom  they  were 
required  onder  the  Act  to  employ — for  under  the  Act 
the  whole  class  of  pilots  were  created  and  regulated, 
and  to  them  was  exclusively  committed  the  pilotage 
of  the  barbonr.  In  Carvihera  v.  Sidebotham  (4  Man. 
&  SeL)  weaker  expressions  were  considered  compul- 
sory— the  words  of  the  Liverpool  Act,  the  subject  of 
that  deciaion,  bemg  simply  tha^  if  no  pilot  be  taken 
pifetageahallbepaid;  andin2!&tf  ifarta(l  Wm.Rob.95), 
the  Court  says,  ^*Is  not  making  the  neglect  to  take 
a  pQot  punishable  with  payment  of  the  pilotage  itself 
a  compolaion  upon  the  owners? ''  Suppose  Uie  sta- 
tute had  mentioned  ten  times  that  amount  the  differ- 
ence would  be  only  in  the  degree  of  compulsion,  but 
not  hi  the  eompuUon  itsel£  To  these  may  be  added 
The  MaMuM^  which  was  before  tlus  Court  and  in 
which  the  veiy  same  question  was  raised  upon  the 
Wateiford  Harbour  Act,  identical  in  its  pilotage 
danaee  with  the  Belfost  Act;  and  the  Court,  after  a 
veiy  leaned  argument,  dedded  in  fovor  of  ihe  pilot- 
age being  compulsory.  Under  these  reasonings  the 
second  objection  of  the  petitioners  must  then  be  dis- 
allowed; and  the  Court  being  satbfied  that  the  defen- 
dants have  fhlly  estabfished  their  case  and  cUdm  of 
exemption  nnder  the  388th  section  of  the  Merchant 
Shipping  Act,  dismiss  them  from  further  attendance 
on  this  suit,  bnt  without  costs. 


4toutt  of  SIppral  in  €^mtvfi. 
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T.  BMTtoj,  Eiq.,  BH«frt«ruit.Uw.3 
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Proctor  for  the 


•Mr.  Riohardaon. 
-The  Queen's  Pkootor. 
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In  tbb  mattbb  of  the  estate  of  Hebculbs  St. 
Gbobge,  owneb;  ex  pabtb  Abthub  St.  Geobge, 
PEimoNEit.— J/ay  10,  13. 

Term — Jointure — Arrears — **  Direction  in  xoriting^ 

By  a  deedof^ddmentf  executed  in  contemplation  of  the 
mairiage  of  A.  wiUi  B,^  A,,  theedtlorj  granted  the 
landeofX.to  trustees^  to  the  use  of  himself  for 
life^  with  remainder  ^fter  his  death  to  the  use  of 
the  trustees  for  a  term  of  99  years^  if  B,  should  so 
long  live^  upon  trusty  to  pay  an  annual  jointure 
of  £400  to  B.  out  of  the  rents  and  profits  of  Ute 
landsy  and  as  to  i^  surplus  rents^  upon  certain 
trusts  for  the  issue  of  the  marriage.  It  was  oho 
jMTOvided  by  the  settlment  that  if  the  rents  and  pro- 
fits should  at  any  time  during  the  term  of  99  years 
he  insufficient  to  pay  the  jointure  of  £400  per  an- 
num,  it  should  be  laxofidfor  the  trustees^  by  the  di* 
rection  in  writing  ofB.^  to  raise  the  di^ficiency  by 
mortgage  or  demise  of  the  lands  for  any  term  of 
years.  There  was  no  issue  of  this  marriage,  A  hav-  . 
ing  died^By  by  her  wiU^  after  reciting  that  there  were 
duetoher  arrears  of  her  jointure  amouniing  to  1 200/L, 
bequeathed  these  arrears  to  C.  A  petition  for  a 
sale  of  the  fee  of  the  ktnds  of  X  was  pre- 
sented by  the  executor  of  ^:— Held  that  B:s 
will  did  not  amourU  to  a  direction  in  writing  to  the 
trustees  within  the  meaning  of  the  language  of  the 
settlement^  and  that  there  was  no  estate  in  the  lands 
which  the  Court  could  sdlfor  the  purpose  of  reusing 
the  arrears  of  the  jointure* 

Tbis  was  an  appeal  brought  agdnst  an  order  of  Judge 
Dobbs  of  the  14th  of  February,  1863,  by  which  the 
cause  shown  by  Edmond  Power  and  Thomas  Walsh 
against  the  conditional  order  for  sale  in  this  matter 
was  allowed  with  costs.  The  charge  on  foot  of 
which  Arthur  St  George,  the  appellant,  dumed  to  be 
entitled  to  ^a  sale  in  the  Landed  Katates  Court,  was 
created  by 'a  settlement  dated  the  3rd  of  March, 
18S0,  wluch  was  executed  in  eontemphition  of  the 
marriage  of  Robert  St  George,  who  was  then  seised 
in  quasi  fee  of  Ihe  lands  mentioned  in  the  petition  for 
sale,  under  a  lease  of  lives  renewable  for  oyer,  bearing 
date  the  1st  of  May,  1793.  This  settlement  was 
made  between  the  sdd  Robert  St'  George  of  the  first 
part,  Rebecca  Simpson,  bis  then  btended  wife  of  »the 
seoond  part,  and  Thomas  Reeve  and  Theophilus  St. 
George  of  the  thhd  part  After  reciting  the  title  of 
the  aud  Robert  St.  Geoige  to  the  lands  mentioned  in 
the  petition  for  sale,  and  stating  that  a  mamage  was 
intended  to  be  solemnized  between  the  said  Robert 
St  George  and  Rebecca  Simpson,  and  that  it  was 
agreed  upon  the  treaty  therefor  that  the  said  Robert 
St  George  should  convey  the  said  premises  to  the 
sud  Thomas  Reeve  and  Theophilus  St  George,  theit 
heirs  and  assigns,  to  the  uses  and  upon  the  trusts 
thereinafter  deckred  of  the  same,  and  particularly  to 
the  intent  to  eecure  a  jointure  of  £400  per  annum  to 
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iheaaid  Bebecca  Simpson  for  her  natural  life  in  case 
she  should  survive  her  said  intended  husband,  and 
subject  thereto  for  the  benefit  of  the  issue  of  the  said 
intended  marriage  as  thereinafter  declared  and  con- 
tained, the  said  Robert  St.  George  did  by  the  said  in- 
denture grant  and  release  the  lands  in  the  petition 
mentioned,  that  is  to  say,  the  lands  of  Clomanta,  Bft- 
lief,  and  Adamstown,  otherwise  Knocknamnck,  to  the 
said  Thomas  Reeve  und  Theophilus  St«  George,  and 
their  heirs,  to  the  use,  from  the  date  of  the  said  in- 
tended maniAge,  of  Robert  St.  George  for  life,  with 
remainder  to  the  said  trustees  and  their  heirs  during 
the  life  of  the  said  Robert  St.  George,  to  preserve 
contingent  remainders,  with  remainder  after  the  de- 
cease of  Robert  St.  George  to  the  use  of  the  said  trus- 
tees, their  executors,  administrators,  and  assigns,  for 
the  term  of  99  years,  to  be  computed  from  the  death 
of  the  said  Robert  St.  George  if  the  said  Rebecca 
Simpson  should  be  then  living,  and  thenceforth  fully 
to  be  completed  and  ended,  ifth$  said  Rebecca  Simp- 
son  should  so  long  live^  upon  trust  to  receive  the  rents 
thereof,  and  after  paying  all  expenses,  to  retain  the 
full  annual  sum  of  £4<K),  and  pay  the  same  to  the 
said  Rebecca  Simpson  as  a  jointure,  for  her  separate 
use  and  benefit,  and  be  possessed  of  the  surplus  rents 
upon  the  trusts  thereinafter  mentioned  ;*and  subject  to 
the  said  term  and  the  trusts  thereof  to  the  use  of  the 
child,  if  only  one;  or  if  more  than  one,  then  all  or 
every  the  children  of  the  said  intended  marriage  as 
tenants  in  common  in  quasi  tail  with  cross  remainders 
between  them  in  quasi  tail,  with  an  ultimate  reverston 
to  the  use  of  the  right  heirs  of  Robert  St  George. 
The  trusts  of  the  surplus  rents  and  profits  raisable 
under  the  trusts  of  the  aforesaid  term  were  declared 
to  be,  that  the  trustees  should  invest  the  same  in  cer- 
tain secnrides  therein  prescribed,  and  invest  the  inte- 
resrthereof  by  way  of  accumulation  and  stand  pos- 
sessed of  the  said  trust  ftmds  and  accumulations  upon 
trust,  after  the  decease  of  the  said  Rebecca  Simpson, 
for  the  child  if  only  one,  or  if  more  than  one,  for 
all  the  children  of  the  intended  marriage  as  tenants  in 
common,  the  shares  of  sons  to  be  vested  at  their  res- 
pective ages  of  twenty-one  years,  or  deaths  under 
that  age  leaving  issue  at  their  respective  deaths,  and 
the  shares  of  daughters  to  be  vested  on  attaining  the 
said  age  or  on  previous  marriage,  and  to  be.  payable 
as  soon  as  conveniently  might  be  after  sud  vesting, 
and  the  death  of  the  said  Rebecca  Simpson,  with  bene- 
fit of  survivorship  to  the  other  or  others  of  the  said 
children,  in  case  any  of  them  should  di^  before  they 
liad  attained  a  vested  interest  in  the  said  funds.  And 
it  was  thereby  'declared  that  in  case  there  should  be 
no  child  of  the  marriage  who  should  obtfun  a  vested 
interest  in  the  said  fund,  (an  event  which  happened) 
that  the  trustees  should  transfer  the  said  trust  fund 
and  accumulations  to  the  executors  or  admmistrators 
of  the  said  Robert  St.  George  as  p^rt  of  his  personal 
estate.  And  it  was  thereby  provided  that  in  case  by 
any  events  whatsoever,  the  rents  and  profits  of  the 
said  premises  should  not  during  the  continuance  of  the 
said  term  of  99  years  be  sufficient  to  raise  the  said 
jointure  of  £400,  that  then  and  when  and  as  the  same 
thonld  so  happen  it  shonUl  be  lawful  for  the  trustees 
( r  trustee  for  the  time  being  under  the  said  settle- 
ment, b^  th^  direction  in  writing  of  llie  said  B^ecca 


Simpson^  to  borrow  and  take  up  at  interest  )fa« 
amount  of  any  deficiency  from  time  to  time  of  the  snr- 
plus  rents  or  mortgage  of  all  or  any  part  or  parts  of 
the  said  premises,  and  to  secure  the  sum  or  mm 
from  time  to  time  so  to  be  borrowed  with  lawful  or 
other  interest  for  the  same  by  demising  the  aud 
hereditaments  and  premises  or  any  part  or  parts 
thereof  to  the  person  or  persons  whomsoever  so  ad- 
vancing the  said  sum  or  sums  for  any  term  or  terms 
of  years  redeemable  on  payment  of  the  sum  or  sons 
so  to  be  bonowed  and  the  interest  thereof.  Tbe 
deed  further  contained  covenants  for  title  on  the  part 
of  Robert  St,  George  in  the  osnal  form,  and  tnoogst 
Others  that  the  premises  should  continue  and  be  **to 
the  several  uses  upon  the  several  trusts,  intents  and 
purposes,  and  under  and  subject  to  the  several  pro- 
visos, declarations  and  agreements  therein  limilod,  ex- 
pressed, declared,  and  oontuned,  of  and  ooocening 
the  same  respectively.^'  The  marriage  between  Bobt 
St  George  and  Rebecca  Simpson  was  duly  solemnized 
shortly  afterwards,  but  of  it  there  never  was  aoy 
issue.  Robert  St.  George,  the  settlor,  made  his  will 
some  time  between  the  years  1830  and  1836,  and 
after  reciting  that  he  waa  seised  of  or  entitled  to  the 
lands  of  Balief,  Clomanta,  Sjiocknamuck,  Adimstown, 
and  Kyle,  charged  however  with  a  jointure  of  £400 
a  year  for  his  wife,  Rebecca,  in  case  she  should  m> 
vive  him,  the  testator  devised  the  said  bmds,  sub- 
ject to  the  said  jointure  and  to  the  other  uses  of  bis 
marriage  settlement,  to  Sir  Ricliard  B.  St  George 
and  Francis  St.  George,  their  heirs  and  assigas,  npoa 
trust,  out  of  the  annual  rents  and  profits  of  the  said 
lands,  to  pay  the  head  rents  and  the  said  jointoie  of 
£400  per  annnm  to  his  wife,  and  upon  trust  to  per- 
mit and  suffer  his  said  wife  to  hold  the  house,  offices, 
and  garden  at  Balief  together  with  the  lawn,  profidod 
she  shonld  elect  and  choose  to  take  tbe  same,  with 
the  use  of  all  his  household  furniture,  pUtes,  hwh 
and  other  household  efiects  for  her  life,  in  lies  and 
satisfaction  for  £100  per  annum  of  her  said  joiDtaie, 
and  then  in  trust  to  permit  and  sufier  the  testator^i 
nephew,  Hercules  St.  George,  to  receive  the  rests  of 
the  said  lands  for  his  life,  and  after  hb  decease  to 
permit  his  first  and  other  sons  successively  and  their 
heirs  male  io  receive  the  said  rents,  and  in  default  of 
such  issue,  in  trust  for  Theophilus  St  George,  in 
quasi  tail  male  with  remainder  to  the  testator's  right 
heirs;  and,  after  making  some  other  bequests,  the 
testator  bequeathed  the  residue  of  his  property,  nil 
and  personal,  to  the  said  Hercules  St  George,  his 
heirs,  executors  and  administrators,  and  appointed 
him  sole  executor.  Robert  St.  George  died  in  the 
year  1840,  and  his  will  was  duly  proved  by  Uercales 
St.  George  in  May,  1841.  Rebecca  St  George,  the 
testator's  widow,  elected  to  take  tbe  benefits  given 
to  her  by  the  will  in  lieu  of  £100  per  annum,  portion 
of  her  jointure,  which  thereby  became  reduced  to 
£300  per  annum.  By  indenture  dated  the  9tb  of 
October,  1844,  made  between  Hercules  St  George 
of  the  first  part,  Rebecca  St  George  of  the  second 
part,  Charles  Key  of  the  third  part  John  Maher  of 
the  fourth  part,  and  William  Duophy  of  the  fifth  part, 
the  sud  Hercules  St  George  in  consideration  of  'he 
sum  of  £1500  paid  to  him  by  the  said  Charles  Kej, 
granted  to  him  a  rent  charge  of  £102  12a.  6d.  for 
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the  Ufe  of  the  said  Ilercnlcs  St.  George,  charged  ou 
the  lands  of  Kuockaamack,  sabject  to  redemption  on 
payment  of  the  said  sum  of  £1,500  with  interest, 
and  the  said  Hercales  St.  George  with  the  consent  of 
Bobeeea  9t.*  George  demised  to  Joint  Maher,  his  ex- 
ecntora,  administrators,  and  assigns,  the  said  lands 
for  t  tertn  of  99  years,  provided  Hercules  St.  George 
should  so  long  live  npou  trust  to  secure  the  payment 
of  the  said  rent  charge,  provided  that  if  any  default 
should  be  made  in  the  payment,  it  should   be  lawful 
for  Charles  Key  to  issue  execution,  or  to  tabe  such 
other  prooeedhigs  as  he  might  be  advised  for  a  •  reco- 
tery  of  itny  judgment  to  be  entered  upon  a  certain 
bond  aifd  Warrant  of  attorney  fur  £3,000,  executed 
by  Ucrcnies  St.  George*  to  Charles  Key  as  a  collateral 
security  for  the  said  sum  of  £1500;  and  Rebecca  St. 
George  thereby  covenanted  with  the  said  Charles  Key 
that  she  and  her  assigns  should  from  time  to  time 
doling  the  life  of  Hercules  St.  George  or  until  full 
payment  of  the  sum  of  £1500  and  interest,  postpone 
payment  of  her  jointure  of  £400  per  annum,  so  that 
the  trusts  therein  declared  should  take  precedence  of 
her  jointure.     By  a  certain  other  indenture  dated  the 
24th  of  December,  1855,  and  made  between  Thomas 
B.  St.  George  of  the  first  part,  Hercules  St.  George 
of  the  second  part,  Rebecca  St.  George  of  the  third 
part,  and  Thomas  Walsh  of  the  fourth  pait,  after  re- 
citing inter  alia  that  Rebecca  St.  George  had  at  the 
request  of  Hercules  St.  George  agreed  to  postpone 
the  annual  sum  of  £200,  part  of  her  jointure  of  £300 
per  annum,  and  all  arrears  thereof  then  due.     It  was 
witnessed  that  Thomas  B.  St.  (George  at  the  request  ^ 
of  Hercules  St.  George  assigned  to  Thomas  Walsh  a  ' 
judgment  of  Hilary  Term,   1843,  obtained  by  the 
Ber.  John  Browne  against  Hercules  St.  George  iu  the  \ 
Court  of  Exchequer,  for  £3000  debt  besides  costs,  of 
which  the  sum  of  £1500  principal  money  was  ttieu  j 
due,  sabject  to  redemption  on  payment  to  the  said  , 
Thomas  Walsh  of  a  sum  of  £1130  therein  stated  to 
be  due  to  htm  by  Hercules  St.  George  and  interest 
therein;    and   by  the  said  indenture  Hercules   St. 
George   granted   to  Thomas   Wabh   an  annuity  of 
£106  ITs.  5d.  during  the  life  of  Hercules  St.  George 
charged  on  all  the  lands  mentioned  in  the  petition  for 
sale,  upon  trust  to  apply  the  same  in  payment  of  the 
premiums  on  certain  policies  of  insurance  and   in 
liquidation  of  all  interest  to  become  due  ou  the  before 
mentioned  principal  sum  of  £1130,  and  Rebecca  St. 
George  thereby  covenanted  with  Thomas  Walsh  that 
she  would  postpone  the  annual  sum  of  £*200  of  her 
joioture  of  £300  per  annum  and  all  arrears  thereof, 
then  after  to  accrue  due  to  the  said  judgment  for 
£1500,  and  the  yearly  ront-cbarge  of  £105  17s.  5d. 
Provided  that  nothing  therein  contained  should  eu- 
eamber  or  affect  the  priority  of  the  sum  of  £100 
yearly,  the  remaining  portion  of  her  jointuie,  or  the 
right  of  Rebecca  St.  George  to  recover  the  same  off 
the  lands  or  otherwbe;  but  that  this  annuity  of  £100 
should  hare  precedence  over  all  the  charges,  head 
rent,  and  tithe  rent  charge  alone  excepted.     Rebecca 
St.  George,  the  jointress,  died  in  September,  1861, 
having  previously  made  her  will  dated  the  31st  of 
May,  1858,  and  thereby  after  reciting  that  there  was 
a  sum  of  £12 . 0  due  to  her  by  Hercules  St.  George, 
being  azrears  duo  to  her  of  her  joiuture,  chargeable  on 


the  lauds  of  Balief,  Clomanta,  and  Knocknamuck,  fn 
the  county  Kilkenny,  she  bequeathed  the  same  toge- 
ther with  all  the  arrears  of  her  jointure  that  shonfd 
bo  due  at  the  time  of  her  decease  to  Margaret  Taylor, 
to  her  sole  and  separate  nee,  and  she  appohited  Arthur 
St.  Ghorge,  the  appellant,  executor.  Margaret  Tay- 
lor, previous  to  the  death  of  Rebecca  St.  George,  but 
after  the  date  and  publication  of  her  will,  married  Her- 
cules St.  George,  and  both  were  living  at  the  time  of 
the  present  suit,  but  there  had  been  no  male  issue  of 
the  marriage.  On  the  5th  of  May,  1862>  the  appel- 
lant, as  executor  of  Rebecca  St.  George,  filed  a  peti^* 
tion  in  the  Landed  Estates'  Court  for  the  sale  of  the 
hinds  included  in  the  settlement  of  3rd  March,  1830. 
A  conditional  order  for  sale  having  been  granted, 
cause  was  shown  against  it  by  Sir  John  St.  George; 
an  infant,  by  Edmond  Power,  his  guardian  ad  litem, 
and  also  by  Thomas  W^alsh.  Sir  John  St.  George 
who  was  the  son  of  Theophilus  St.  George  named  in 
the  will  of  Robert  St.  George,  the  settlor,  claimed 
to  be  first  tenant  In  quasi  tail  male  of  the  lands 
subject  to  the  life  estate  of  Hercules  Langrislie 
St.  George  and  subject  to  the  contmgent  estates 
in  qtuui  tail  male  limited  to  the  issue  male  of  Hercules 
Laugiishe  St.  George,  and  Thomas  Walsh  claimed 
not  only  under  the  deed  of  the  24th  of  December^ 
1855,  but  also  as  assignee  of  the  rights  of  Charies 
Key  under  the  deed  of  the  9th  of  October,  1844. 
The  points  relied  upon  by  Sir  John  St.  George  and 
Thomas  Walsh  in  the  afiilavit  showing  cause,  were 
substantially  as  follows: — Fii<st,  that  on  the  true  cm- 
strnction  of  tho  settlement  of  the  3rd  of  March,  J  830, 
the  jointure  was  charged  only  on  the  term  of  99 
years  determinable  on  the  death  of  Rebecca  Sc 
George,  and  that  the  term  having  expired,  the  arrears 
of  the  jointure  were  not  any  charge  on  the  land. 
Second,  that  even  if  such  arrears  were  charged  on  the 
lands  after  the  death  of  the  jointress,  she  had,  by  th^ 
execution  of  the  deeds  of  the  9th  of  October,  1844, 
and  the  24th  of  December,  1855,  so  dealt  with  the 
same  as  to  preclude  herself  from  raising  them  by  a 
sale.  Third,  that  there  was  not,  in  fact,  a  deficiency 
of  rents  during  tho  term  to  meet  this  jointure.  The 
petitioner  having  moved  to  make  absolute  the  condi- 
tional order  for  sale,  notwithstanding  the  cause 
shown,  and  there  being  no  sufficient  evidence  on  eU 
ther  side  as  to  the  deficiency  or  sufficiency  of  tho 
rents  of  the  lands  to  meet  the  jointure  during  the 
term,  and  it  being  admitted  that  if  tho  petitioner's 
right  to  a  sale  depended  on  whether  there  had  or  had 
not  been  such  deficiency,  there  should  be  an  account 
of  the  rents,  at  the  suggestion  of  the  learned  judge 
the  question  argued  wis,  whether,  assuming  the  rents 
to  have  been  in  fact  deficient,  and  also  assuming  that 
if  accounts  were  taken  it  would  appear  that  some  ar- 
rears were  iu  fact  due  to  the  petitioner  after  giving 
credit  for  the  sums  received  by  Charles  Key  and 
Thomas  WaUh,  the  petitioner  was  entitled  to  havo 
these  arreai-s  raised  by  a  sale  of  the  lands.  By  an 
order  dated  the  14th  of  February,  1863,  after  statbg 
that  the  Court  was  of  opinion  that  even  if  the  rents 
and  profits  had  been  insufficient  to  meet  the  jointure 
on  the  true  construction  of  the  settlement,  and  tho 
will  of  liebecca  St.  George,  the  anrears  were  not 
6harged  nor  chargeable  on  tho  inheritance,  and  the 
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cause  shown  by  Edward  Power  as  gnardiaa  of  Sir 
John  St  Oeoi*g€^  aad  by  Thomas  Wakh,  was  allowed 
with  costs.  From  this  order  Arthm*  8ft.  George  liow 
appealed. 

The  Soiidtor-Oeneral  (with  him  Serjeant  SuUwan 
and  PcUee)  for  the  appeOant — ^Having  regard  to  the 
agreement  cited  In  the  settlement  that  the  lands  were 
to  be  conreyed  to  the  tmstees  particularly  with  the 
intent  to  secnre  the  jointnre  to  Rebecca  St.  GeorgB, 
rn  1  onsidering  also  the  power  given  to  the  trustees 
to  raise  the  arrears  of  the  jomtnre  to  the  extent  of 
the  deficiency  of  the  rents  of  the  lands  for  any  term, 
it  is  evidem  that  the  settlement  contemplated  charg- 
ing, and  did  charge,  the  jointvre  upon  the  quad  foe, 
although  the  rents  of  the  term  were  rendered  the  pri- 
mary fond  for  its  payment — In  re  TtfndaWe  Estate 
(7  Ih  Gbau.  Rep.,  12;  S.C.,  on  appeal,  Ib^  181): 
Harruon  v.  Maean  (12  Jr.  Eq.  Rep.,  246);  BvU  y. 
Huh  (2  John.  &  HemM  76);  PhO^  y.  ChUeridge 
(32  Law  J.,  K.  S.,  Ch.,  1).  Upon  the  constniction 
adopted  by  the  Conn  below,  the  tmstees  conld,  at 
their  discretion,  either  charge  the  inheritance  with  the 
arrears,  or  leave  it  nnchargeid,  and  thus  alter  arbitra- 
rily the  rights  of  the  parties  under  a  power,  which, 
in  its  meaning,  contemplates  not  the  charging  of  an 
e  fa'e,  bat  the  raising  of  a'  sum  previously  charged 
out  of  an  estate  on  which  it  had  been  chaiged.  The 
paramount  object  of  the  deed  being  to  secure  the 
joiatnrc,  the  devisees  of  the  settlor,  Robert  St  Geotge, 
cannot  take  anything  except  subject  to  the  jmntnre; 
and  the  deed  amounts  at  least  to  a  covenant  or  agree- 
ment by  Robert  St  George,  that  the  jointure  should 
be  paid  out  of  the  lands.  Moreover,  if,  upon  the 
legal  construction  of  the  deed,  the  jointure  is  charged 
only  on  the  term,  there  id  sufficient  intrinsic  evidence 
In  the  deed  to  induce  a  Court  of  Equity  to  reform  it, 
and,  therefore,  for  the  purpose  of  the  present  proceed- 
ing, it  must  be  taken  as  reformed.  Even  though  the 
jointure  should  not  have  been  charged  on  the  lands 
by  the  settlement,  it  has  been  made  a  charge  upon 
them  by  the  will  of  Robert  St  Geoige,  which  was  a 
ratificaUon  of  the  jointure,  and  which  created  a  new 
trust  out  of  the  annual  rents  and  profits  of  the  estate. 
Rebecca  St  George  having  by  her  will  expressed  a 
clear  intention  not  to  let  the  arrears  sink,  her  will 
must  be  taken  as  *'a  direction  in  writing''  to  the 
trustees  to  raise  the  deficiency  within  the  meaning  of 
the  language  of  the  settlement  As  to  the  question 
of  the  deeds  of  the  9th  of  October,  1844,  and  the 
24th  of  December,  1855,  the  former  did  not  afiect 
thtf  lands  of  Belief  or  Clomanto,  and  the  latter  ex- 
pressly reserved  the  rights  of  the  jointress  to  £100 
per  en  :um,  part  of  the  Jomture.  Neither  of  the  deeds 
could  operate  either  as  an  equitable  or  legal  release  of 
the  jointure,  and  consequently  if  the  arrears  were  at 
all  a  subsisting  charge  on  the  lands,  they  were  to  the 
extent  of  one-third  (f^  the  arrears  of  the  £100  per 
annum  excepted  In  the  deed  of  the  24th  of  December) 
charged  upon  the  lands  in  priority  to  any  daims  un- 
der these  deeds.  The  entire  of  the  arrears  would  still 
bo  a  charge  on  all  the  lands,  although  the  priority  of 
pnrt  of  them  might  to  a  certain  extent  be  Interfered 
With  by  these  deeds. 

Brewster y  Q.C.^  (with  him  Warren,  Q.C.,  and  P. 
White)  for  (ho  respondent,  Sir  John  St  Geoi^ge. — 


The  appedant  apfMan  to  found  his  case  on  oiie  or 
othor  of  three  grottnda,  via.,  that  the  jointan  was 
charged  upon  the  Inheritance  by  the  redtal  contained 
in  the  settlement  of  the  3rd  of  March,  1809;  bj  the 
operative  part  of  Uie  same  deed,  or  by  the  wiU  of 
Robert  St  George.  The  question  then  is,  whether  bj 
any  legitimate  conatraaftioB  the  inheritance  of  thoe 
lands  can  be  considered  as  charged  with  the  irretrs 
Of  the  jointure.  Now,  the  insertion  hi  the  settJeneDt 
of  a  power  to  the  tmstees  to  ruse  any  defidea^  of 
the  rents  to  meet  the  jointure  by  mortgage  or  demise  of 
the  hiheritanee,  if  directed  in  writing  so  to  do  bj  fie- 
becca  St  George,  cleariy  shows  that  it  was  aot  the 
intention  of  the  partiea  to  the  setUemeiit  that  the  ar- 
rears of  the  jointure  ahonld  be  charged  upon  the  in- 
heritance in  any  way  other  than  by  the  exemaeof 
this  power  by  the  trusteea  b  the  mamier  sopnrided. 
There  is  nothing  in  any  part  of  the  settlemeot  to 
bhow  that  there  was  any  mistake  or  omisuon  m  it,  or 
to  induce  a  Court  of  Equity  to  reform  it  Oa  the 
o^iher  hand,  there  is  Intrinsic  evidence  that  the  deed 
was  framed  desigaedly  in  the  manner  h  which  it 
stands.  That  it  was  not  the  intention  of  the  psrtieB 
to  the  settlement  that  the  inheritance  of  the  lands 
should,  after  the  death  of  the  jointress,  be  charged 
with  the  arrears  of  tlie  jointure  by  force  of  toe  settle- 
ment alone,  without  any  fhrther  act  on  her  part,  or 
on  that  of  the  trustees,  is  confirmed  by  the  dream- 
stance  that  conmderable  property,  to  which  she  was 
entitled  in  her  own  right,  was  thereby  settled  to  her 
separate  use  and  sole  appointmmit,  and,  in  de&aU  of 
appobtment,  to  her  next  of  kin.  There  ia  do  eore- 
naot  m  the  settlement  on  the  part  of  Robert  St. 
George  for  the  payment  of  the  jointure,  or  that  the 
rents  would  prove  sufficient  to  pay  it  in  iilli  florii 
there  any  redtal  or  statement  of  the  valoe  of  tbo  hods, 
nor  any  indication  that  It  was  the  paramouit  object  of 
the  deed  to  secure  the  jomture  in  any  otherway  than  by 
devoting  to  its  payment  the  entire  of  the  rents  daring 
the  lifetime. of  the  jointress,  and  empowering  the  tn»- 
teea,  m  caae  she  ahonld  think  fit  to  direct  theo^  to 
raise  the  deficiency  out  of  the  inheritanoeu  Aa  to  the 
wiU  of  Robert  St  George,  It  only  devises  the  hods 
'« subject  to  the  said  jointure  mud  the  other  nseeof 
the  said  settlement,'*  uid  does  not  charge  or  porport 
to  charge  the  lands  with  the  jomtnre  any  farther  or 
otherwise  than  they  had  already  been  charged  bj  ^ 
settlement  Agmn,  the  conduct  of  Rebecca  St  Geoige 
in  postponing  her  jomtnre  to  the  charges  created  by 
Hercules  St  George  under  the  deeds  of  the  9th  of 
October,  1844,  and  the  24th  of  December,  1855, 
proves  that  she  never  mtended  that  the  arrean  ehoald 
be  raised  by  mortgage  or  devise  of  the  huids-L-^o^ 
V.  Baker  (6  a  of  L.  Ca.,  616);  Earie  v.  BdUfig' 
kam  (24  Beav.  445) ;  AddeooU  v.  AddecaU  (29  Bear. 
460);  St^fpo!  V.  St^n  (1  John.  234);  JScoU  r. 
Clenmis  (Sir.  Ch.  Rep.  1);  PhiUipe  v.  GfOav^ 
(32  Law  Jour.,  N.  S.,  Ch..  1;  1  New  Rep.  4)  /*« 
Gardiner'e  Estate  (11  Jr.  Ch.  Rep.  519).  . 

Warren,  Q.C.,  on  the  same  side.— The  wife  of 
the  settlor  is  not  more  aa  object  of  the  settleoBent 
than  the  issne  of  the  marriage,  and  the  Goart  haa  no 
right  to  prefer  one  set  of  objects  to  another.  Too 
jointure  was  only  charged  on  the  term,  aod  as  that 
has  now  come  to  an  end,  the  arreara  are  not  a  charige 
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npoD  the  lnheritaiice.—i sFoater  t.  Sti^A  (1  PhiL  629; 
15  Law  J.,  K.  S^  GlL,  183). 

Flanagan^  (^C^  for  Thomas  Walah,  was  not 
beard. 

Sifyeant  SuBivant  in  reply,  oited  2  Sogden  on 
Powers,  7th  edition,  114. 

The  LoBn  Ohamgelloe. — ^This  case  came  before 
ihe  Conrt  on  an  appeal  irom  an  order  of  Jadge  Dobbs 
bj  the  personal  xeprentatire  of  Bebeeea  St  George, 
who  sought  to  obtam  a  sale  of  this  property  hi  the 
Landed  l&tates  Coort  for  the  purpose  of  nising  the 
aivears  of  a  jointnre  granted  to  Rebecca  St.  George 
bf  a  settlement  bearing  date  the  3rd  of  Maich,  1830. 
Now,  there  is  no  doubt  bat  this  indenture  of  settle- 
ment gives  her  £400  a  year  during  her  life^  and  fur- 
ther contains  expressions  of  an  intention  that  it  should 
be  paid  certamly  and  iSxedly  for  that  period,  but,  in 
order  to  secure  it,  a  term  of  99  years  is  Tested  in  trus- 
tees from  the  date  of  the  settlor's  death,  ^'if  the  said 
Rebecca  Simpson  shall  so  long  HreJ*   WhatCTcr  may 
haTC  been  the  intention  of  this  mstrument,  It  iqppears. 
to  me  that  the  order  of  the  Court  below  was  right 
There  is  a  daase*  however,  in  the  settlement  which 
was  insisted  on  as  an  aignment  in  support  of  the  ap- 
pellant's case,  via.,  ^In  case  by  any  events  whatso- 
ever the  rents  and  profits  of  the  said  premises  should 
not,  during  the  continuance  of  the  said  term  of  99 
years,  be  sufficient  to  raise  the  said  jomture  of  £400, 
that  then  and  when,  and  as  the  same  should  so  hxp- 
pen  It  should  be  lawfol  for  the  trustees  or  trustee  for 
the  time  bemg  under  said  settlement,  by  the  direction 
in  writing  of  the  said  Rebecca  Simpson,  to  borrow  and 
take  up  at  interest  the  amount  of  any  deflcieney  from 
time  to  time  of  the  surplus  rents  on  mortgage  of  all 
or  any  part  or  parts  of  the  said  premises,  and  to  se- 
cure the  sum  or  sums  from  time  to  time  so  to  be  bor- 
rowed, with  lawful  or  other  interuBt  for  the  same^  by 
demising  the  said  hereditaments  and  premises,  or  any 
part  or  parts  thereof^  to  the  person  or  persons  whom- 
soever so  advancmg  the  said  sum  or  sums  for  any 
tenn  or  term  of  years,  redeemable  on  payment  of  the 
sum  or  sums  so  to  be  borrowed  and  the  interest 
thereon.''    Mrs.  Rebecca  St  George,  however,  m  her 
lifetime  did  not  |pve  any  direction  to  the  trustees  to 
raise  the  arrears  of  her  jointure.    It  may  have  been 
the  iotention  of  the  parties  to  the  settlement  that  she 
might  or  might  not  require  the  arrears  to  be  raised, 
or  aQow  them  to  sink  in  the  estate.    Such  appears  to 
be  sabstantially  the  meaning  of  the  trust    It  was 
urged  that  the  want  of  a  direction  to  the  trustees 
mi^t  be  supplied,  or  that  the  will  of  .Mrs.  Su  George 
was  equivalent  to  such  a  direction.    Let  us  consider 
nmp1y*what  is  done — what  is  the  nature  of  the  will 
This  lady  bequeaths  the  arrears  of  her  jointure  to  a 
third  party;  and  it  appears  to  me  that  it  would  be. 
extremely  hard  to  put  on  this  the  construction  of  a  di- . 
reetion  in  writing  within  the  provision  of  the  settle- 
ment, thid  not  being  in  any  way  addressed  to  the  {ros- 
tees.     Bat  finally,  what  is  this  estate?    This  is  a  pe- 
tition to  sell  the  fee  of  the  estatOi    The  trustees  have 
not  created  any  term  under  the  settlement     We  do 
not  know  what  to  sell.    It  would  be  error  on  the  face 
of  the  record  to  sell  the  life  estate  of  Hercules  St 
George;  and,  in  fact,  we  have  nothing  that  we  can 
sell.    Whether  it  would  be  practicable  or  tenable  to 


sell  the  estate,  if  the  matter  were  otherwise  I 
before  the  Court,  we  cannot  say,  but  .we  do  not  g^ve 
any  encouragement  to  the  appellant  to  do  so.  The 
fbe  cannot  now  be  sold,  and  therefore  the  appeal  must 
be  dismissed. 

Ths  Lokd  Josncnt  of  Appeal^— The  trustees  have 
never  exercised  thefar  power  of  creating  a  term  of 
years,  and  the  term  of -99  years  is  clearly  at  an  end. 
There  is  no  certain  estate  of  which  a  sale  could  be 
made.  Whether  the  executor  could  effbct  a  sale  by 
bringing  the  trustees  before  the  Oourt  I  cannot  say; 
there  is  not  any  subsbting  estate  posdUe  to  sdl  for 
raisbg  the  arrears  of  the  jointure. 

Order  hehw  affifmdd. 


Court  ot  Common  9lta». 

rB«poit8d  toy  J.  Flild  JohniCon,  Biq^  BtfilittfuULAVJ 

Whauet  v.  MAflCTBmnnt 

Quare  impedit«-^£tf«dimos--^dfnMftiiNij  agamit  uUe* 
reat'^What  may  bepieaded  m  evidence  under  non 
concessit— uFVatfd 

Up<m  the  trial  of  an  adtion  of  quare  impedit  the 
pkdntifwent  into  a  rAtUHng  ccue^  and^  <u  evidence 
of  an  award  by  which  all  tnattere  in  diepute  be* 
tween  the  party  under  whom  he  claimed^  and  the 
party  whom  the  dejmdant  npreeented^  had  been 
adjusted^  offered  in  evidence  two  documented  and 
a  dupiicaU  of  one  of  them^  which  purported  to  be 
r€ceiptSjdatedinihey€arl829tacknowled(jiingmoney 
paid  by  the  party  in  the  year  1801  pursuant  to  the 
award.  They  wereeignedby  a pereon  describing  himr 
seifassurvivingpartnerof&ejrmto  whichthemoney 
was  paidt  and  which  Jirm  were  also  stated  in  them  to 
have  been  the  attom^s  for  the  party  between  wham 
andthe  pkuntiff^s  ancestor  the  award  was  made^  and 
one  of  the  documents  expressly  projessed  to  be  a 
substOuie  for  a  previous  lost  receipt.  The  kUest 
evidence  of  any  litigation  was  in  the  year  1805. 
Held  (Keogh,  J.,  dwsentientej  that  these  documents 
were  admissible  in  evidence  to  prove  not  only  the 
receipt  of  the  money,  but  the  fact  oj  the  award. 

Held,  also^  (Keogh,  J.,  dissentiente^)  that  the  objection 
that  thare  was  tio  extrinsic  evidence  of  the  character 
of  the  party  signing  the  documents  not  having  been 
■taken  at  the  trials  could  not  be  relied  on  upon  the 
argument  ofthebUl  of  exceptions. 

Upon  the  plea  non  concessit,  the  judge  at  the  trial  re- 
fused  to  leave  a  question  of  fraud  to  the  jury. 
Held  (the  judge  Auiwd/concnrrente),  that  the  judge 
was  wrong. 

Held,  also^  that  the  uxsnt  of  a  valuable  consideration 
in  the  conveyance^  uhuU  oJ  possession,  pendency  of  a 
suit,  non  presentation  upon  vacancies  in  the  living,  and 
a  convtyance  and  re-conveyance  between  the  plaintiff 
and  atidrdparty  during  the  continuance  of  the 
suit  to  set  aside  tlie  original  conveyance,  toere  evi- 
dence to  go  to  a  jury  of  Jraud  in  the  procuring  qf 
the  original  conveyance. 

Ths  first  count  of  the  declaration  was  as  foUow — ^The 
Right  Honorable  John  Skeffington,  Viscount  Masse- 
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reeoe,  John  C«rii8le»  Boger  Biekentaf^  cleik,  and  the 
Bight  Rererend  Robert  Knox,  Lord  Bishop  of  Down 
nod  Connor  and  Dromore,  were  snmmoned  to  answer 
Rie^iard  William  Whaley  of  a  plea  that  they  permit 
the  said  Richard  William  Whaley  to  present  a  fit 
person  to  the  chnrch  of  Eillead  in  the  Conntj  of 
Antrim,  which  is  vacant,  and  belongs  to  his  gift,  and, 
therefore,  the  said  Richard  William    Whaley,   by 
Ch  tries  Michael  Magan,  his  attorney,  complains  that, 
for  whereas  the  Right   Honourable  Sir  Glotworthy 
Skeffington,  Bart,  Earl  of  Massereene,  now  deceased, 
wa^  in  his  lifetime,  to  wit,  on  the  17th  day  of  Febm- 
ary,  in  the  year  of  onr  Lord  1778,  at  Antrim  in  the 
County  of  Antrim,  seised  in  fee  of  the  advowson  in 
gross  of  the  rectory  of  the  church  of  KiUead  in  the 
County  of  Antrim,  and  being  so  seised  thereof  as 
aforesaid,  he,  the  said  Sir  Glotworthy  Skeffington, 
Earl  of  Massareene,  afterwards,  to  wit,  on  the   17th 
day  of  Febmary,  in  the  year  of  our  Lord  1778,  at 
Antrim  in  the  conoty  aforesaid,  presented  to  the  said 
church,  being  then  vacant,   one  John  Glotworthy 
Skeffington,  derk,  who,  upon  the  presentation  of  the 
aaid  Sir  Glotworthy  Skeffington,  Earl  of  Massereene, 
was  then  and  there  admitted,  instituted,  and  inducted 
into  the  same  in  the  time  of  peace  in  the  time  of  onr 
sovereign  Lord  George  the  Thu^  late  Sang  of  Great 
Britain  and  Ireland,  and  being  so  seised  thereof,  and 
the  said   church  being  fall  of  the  said  John  Glot- 
worthy Skeffington,  clerk,  the  then  incumbent  thereof, 
he,  the  said  Sir  Glotworthy  Skeffington,  Eari  of  Mas- 
sireene,  afterwards,  to  wit,  on  the  1 2th  day  of  Jane, 
1793,  at  Antrim  in  the  county  aforesaid,  by  a  certain 
Indenture  then  and  there  made  between  •  the  said  Sir 
Glotworthy  Skeffington,  Eari  of  Massereene,  of  the 
one  part,  and  one  William  Whaley  of  the  other  part, 
the  one  part  of  which  said  indenture,  sealed  with  the 
seal  of  the  said  Sir  Glotworthy,  Earl  of  Massareene, 
the  said  Richard  William  Whaley  now  brings  into 
Court,  the  date  whereof  is  of  the  same  day  and  year 
last  mentioned,  for  the  considerations  therein  men- 
tioned did  give,  grant,  and  confirm  unto  the  said 
William  Whaley,  his  heu*8  and  assigns,  All  That  the 
advowson,  donation,  right  of  patronage,  and  presen- 
tation, and  disposition  of,  in,  and  to  the  said  rectory  of 
the  church  of  Killead,  with  all  the  glebe  lands,  tenths, 
tibes,   duties,  rights,   members,   and  appurtenances 
thereanto  belonging  or  in  auywise  appertaining,  and 
the  reversion  and  reversions,  remainder  and  remain- 
ders thereof,  and  also  all  the  estate,  right,  title,  and 
interest  of  him,  the  said  Sir  Glotworthy  Skeffiington, 
Earl  of  Massareene,  of,  in,  and  to  the  same,  and  every 
part  and  parts  thereof,  to  have  and  to  hold  the  said 
advowson,  donation,  right  of  patronage,  and  fresco- 
ta.ion,  and  all  the  other  premises  thereby  granted 
unto  the  said  William  Whaley,  his  heirs  and  assigns, 
to  the  only  proper  use  of  the  sdd  William  Whaley, 
hid  heirs  and  assigns,  for  ever,  as  by  the  said  inden- 
ture more  fully  appears,  and  by  virtue  whereof  he 
the  said  William  Whaley,  was  seised  of  and  in  the  | 
said  advowson  in  gross,  as  of  fee  and  right,  and  being 
so  seised  thereof,  to  wit,  at  Antrim  in  the  county  { 
aforesaid,  and  the  said  rectory  and  church  being  full 
of  the  said  John  Skeffington,  the   then  incumbent  j 
thereof)  the  said  William  Whaley,  afterwards,  to  wit,  ' 
on  the  9th  day  of  August,  1793,  at  Antrim  in  the 


county  aforesaid*  by  a  certain  indenture  tiien  sad 
there  made  betnieen  the  said  William  Whaley  of  the 
one  part,  and  one  Bernard  Ward,  dkak^  of  the  other 
part,  which  said  indenture  having  been  lost  by  lapse 
of  time,  the  said  plaintiff  cannot  bring  mta  Court  here, 
the  date  whereof  is  of  the  same  day  and  year  Uflt- 
mentioned,  for  |he  oonsderations  thierem  mentioDed, 
did  give,  grant,  confirm,  and  convey  unto  the  ssid 
Bernard  Ward,  lus  hem  and  asdgns,  All  That  the 
said  -advowson,  presentation,  and  disposition  of,  in, 
and  to  the  said  rectory  of  the  dinrch  of  Killead,  with 
all  the  said  glebe  lands,  tenths,  tithes,  duties,  rights, 
members,  and  apportenanoes  sfiiresaid,  to  have  and  to 
hold  the  eud  advowson,  presentation,  and  all  other  the 
premises  thereby  granted  unto  the  sad  Beniard  Waid, 
his  lieirs  and  asngns,  to  the  only  proper  use  of  the  said 
Bernard  Ward,  hb  hehrs  and  assigns,  for  ever,  bj  rirtoe 
wheroof  he  the  said  Bernard  Waixl  was  seised  of  and 
in  the  said  advowson  in  gross  as  of  fira  and  i^i^  to 
wit,  at  Antrim,  in  the  county  aforesmd,  and  bdng  so 
seised  thereof,  and  the  said  rectory  and  chureh  beiog 
fall  of  the  said  John  Glotworthy  Skeffington,  the  in- 
cumbent  thereof,  the  said  Bemsu^  Ward,  afterwards, 
to  wit,  on  the  let  day  of  April,  in  the  year  of  onr 
Lord,  1801,  at  Antrim  in  the  county  afbresaid,  bj% 
certain  indenture  then  and  there  made  between  the 
said  Bernard  Ward  of  the  one  part,  and  the  said 
William  Whaley  of  the  other  part,  which  said  inden- 
ture having  been  lost  by  lapse  of  time,  the  sud  pkin- 
tiff  cannot  bring  into  Gonrt,  the  date  whereof  is  of  the 
same  day  and  year  last-mentioned,  for  the  consider- 
ations therein  mentioned  did  give,  grant,  and  confirm 
and  convey  unto  the  said  William  Whaley,  his  hein 
and  assigns.  All  that  the  said  advowson,  presentation, 
and  disposition  of  the  rectory  of  the  church  of  Kil- 
lead, with  all  the  glebe  lands,  tenths,  tithes,  daties, 
rights,  members,  and  appurtenances  afbresaid,  to  ha?6 
and  to  hold  the  said  advowson,  presentation,  and  all 
the  premises  thereby,  granted  unto  the  said  William 
Whaley,  his  ^eirs  and  assigns,  for  ever,  by  rirtoe 
whereof  he,  the  said  William  Whaley,  was  seised  of 
and  in  the  said  advowson  in  gross  as  of  fee  and  right, 
to  wit,  at  Antrim  In    the    county  aforesaid,  and 
being    so    seised    thereof,    the    s^    rectory  and 
church  became  vacant  by  the  death  of  the  sttd  John 
Glotworthy  Skeffington,  to  wit,  at  Antrim  in  the 
county  aforesMd,  and  by  reason  thereof  it  belonged  to 
the  said  William  Whaley  to  present  a  fit  person  to 
the  said  rectory  and  church  so  vacant,  bat  one  Bight 
Honorable  John  Earl  of  Massereene  usurped  npon 
the  said  William  Whaley,  to  wit,  on  the  8th  da;  of 
July,  1801,  at  Antrim  in  the  county  aforesaid,  and 
presented  to  the  said  rectory  and  chnrch  so  vacant  one 
Bernard  0*Doran,  his  clerk,  who,  upon  the  presentation 
of  the  said  John  Earl  of  Massereene,  was  then  and  there 
admitted,  instituted,  and  inducted  into  the  same,  in  time 
of  peace  in  the  time  of  his  late  Majesty  King  George 
t  le  Xhird,  and  afterwards  the  said  William  Whale/ 
beiog  so  seised  of  the  said  advowson  in  gross  as  of 
fee  and  right  as  aforesaid,  the  said  rectory  and  chorch 
became  vacant  by  the  death  of  the  said  Bernard 
O'Ooran,  to  wit,  on  the  8th  of  November,  1815,  at 
Antrim  in  the  c  )unty  aforesaid,  and  ly  reason  thereof 
it  belonged  to  the  said  William  Whaley  to  present  a 
fit  person  to  the  said  rectory  and  cliurch  so  vacant. 
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bot  one  Bight  Honoarable  Chichester  Earl  of  Masso- 
feeae  usarping  upon  the  sud  William  Wbaley,  to  wit» 
OQ  the  9th  day  of  November,  in  the  year  of  oar  Lord 
1815,  at  Antrim  in  the  CouDty  of  Aatrim,  presented 
to  the  8ud  rectory  and  church  so  vacant,  one  William 
George  Macartney,  clerk,  who,  npon  the  presentation 
of  tha  said  Chichester  Earl  of  Massereene,  was  then 
and  there  admitted,  Institnted,   and  indacted  into 
the  same  m  time  of  peace  in  the  time  of  bis  late  Ma- 
jesty, King  George  the   Third,  to  wit,  at  Antrim  in 
the  county  aforesaid,  and  the  said  William  Whaley 
being  so  sdsed  of  and  in  the  said  advowson  as 
aforesaid,    he,    the   said    William    Whaley,    after- 
waids,  to  wit,  on  the  twentieth  day  of  May,   in 
the  year  of  onr  Lord  1835,  at  Antrim  in  the  county 
aforeeidd,  duly  made  and  published  bis  last  will  and 
testament,  and  a  codicil  thereto  in  writing,  bearing 
date  respectively  the  7th  day  of  November,  lo28, 
and  twentieth  day  of  May,  18d5,  and  respectively 
signed  by  him,  the  sud  William  Whaley,  and  attested 
and  aobscribed  respectively  in  the  presence  of  the 
said  Wiffiam  Whaley  by  three  credible  witnesses,  and 
therebj  (amongst  other  things)  gave  and  devised  the 
said  advowson  of  the  sud  rectory  and  church  to  the 
said  Richard  William  Whaley,  the  plaintiff,  and  his 
heirs,  and  afterwards,  to  wit,  on  the  20th  day  of 
July,  IB  the  year  of  onr  Lord  1843,  at  Antrim  in  the 
coanty  aforesud,  died  so  seised  of  such  his  estate  of 
and  in  the  sud  advowson,  aiter  whose  death  the  said 
Richard  William  Whaley  became  and  was  seised  of 
the  said  advowson  of  the  rectory  and  church  aforesaid 
as  of  fee  and  right,  to  wit,  at  Antrim  in  the  county 
aforeewd,  and  being  so  seised,  the  said  church  after- 
wards, to  wit,  on  the  12th  day  of  November,  in  the 
year  of  onr  Lord  1858,  at  Antrim  in  the  County  of 
Antrim,  became  vacant  by  the  death  of  the  said  Wil- 
liam GhBorge  Macartney,  whereby  and  by  reason  of 
the  premises,  it  then  and  there  belonged,  and  now 
bdonga,  to  the  smd  Richard  William  Whaley  to  pre- 
sent a  fit  person  to  the  said  rectory  and  church  so  being 
vacant  as  aforesaid,  to  wit,  at  Antrim  in  the  county 
aforeawd;  but  the  said  John  Skeffington,  Viscount 
MaasareenCy  John  Carlisle,  Roger  Bickerstaff,  and  the 
said  Bishop,  will  not  permit  him,  but  unjustly  disturb 
and  hinder  hini^  to  wit,  at  Antrim  in  the  county 
aforesud.     The  second  count  was  similar  to  the  first, 
save  that  it  omitted  the  conveyance  from  William 
Whaley  to' Bernard  Ward,  and  the  re-conveyance  by 
the  latter.     The  third  count  was  similar  to  the  first, 
save  that  it  stated  the  devise  to  the  plaintiff  to  be  for 
life.     The  fourth  count  was  the  same  as  the  second, 
save  that  it  stated  the  devise  to  bo  for  life.    The  fifth 
connt  omitted  the  conveyance  from  Wm.  Whaley  to 
Bemanl  Ward,  and  the  devise  by  William  Whaley, 
and  sUted  that  on  the  death  of  William  Whaley  the 
advowaoQ  descended   to   the   plaintiff  as    hb  son 
and  heir-at-law.     The  Bbhop  of  Down  and  Connor 
filed  a  plea  of  disclaimer.    The  first  plea  pleaded  by 
the  otlier  defendants  was  as  follows: — The  said  de- 
fendaota,  John  Viscount  Massereene,  John  Carlisle, 
and  Boger  Bickerstaff,  by  Richard  Meade,  their  attor- 
ney, come  and  defend  the  wrong  and  injury  when  and 
so  forth,  and  as  to  all  the  counts  of  the  said  declara- 
tion, they  say  that  the  church  and  advowson  in  the 
said  several  counts  mentioned  are  one  and  the  same 


church  and  advowson,  and  not  different,  and  the  sup* 
posed  causes  of  action  of  the  plaintiff  in  the  said  se- 
veral counts  alleged,  are  one  and  the  same  cause  of 
action,  and  not  different;  and  they  say  that  the  said 
defendant,  the  Rev.  Roger  Bickerstaff,  is  paraon  of 
the  said  church  in  those  counts  mentioned,  canoni* 
cally  imparsonated  therein  npon  the  presentation  and 
confirmation  of  the  said  defendants,  John  Lord  Vis- 
count Massereene  and  John  Carlble,  and  they  say 
that  the  plaintiff  ought  not  to  have  or  maintain  hb 
aforesaid  action  against  them,  because  they  say  that 
the  Right  Honorable  Chichester,  late  Earl  of  Masse- 
reene, now  deceased,  was  in  his  lifetime,  to  wit,  on 
the  25th  day  of  November,  1815^  and  from  thence 
until  hb  death,  sebed  of  the  saioadvowson  in  gross  • 
as  of  fee  and  of  right,  to  him  and  to  his  heirs,  of  the 
said  rectory  of  the  said  church  of  Killead,  to  wit,  at 
Antrim  aforesaid  in  the  County  of  Antrim  aforesaid, 
and  being  so  seised,  the  said  church,  in  the  lifetime 
of  the  said  Chichester  Earl  of  Massereene,  became 
vacant  by  the  death  of  one  Bernard  0*Doran,  who 
had  been  incumbent  thereof  until  his  death,  and  there- 
upon the  said  Chichester  Earl  of  Massereene,  right- 
fully piesented  to  the  said  rectory  and  church  being 
so  vacant  William  Greorge  Macartney,  as  |his  clerk,  in 
time  of  peace,  to  wit,  at  the  time  last  aforesaid,  at  tiio 
place  aforesaid ;  and  the  said  William  George  Ma- 
cartney, on  the  presentation  aforesaid,  was  duly  and 
rightfully  admitted,  instituted,  and  inducted  into  tho 
said  church,  and  by  virtue  of  the  said  presentation, 
admission,  institution,  and  induction,  continued  in  tho 
seisin  and  possession  of  the  said  church  as  pareon 
thereof  until  his  death,  as  herein-after  mentioned,  and 
the  said  Chichester  Earl  of  Massereene  afterwards 
died  so  seised  of  the  said  advowson  as  aforesaid,  to 
wit,  on  the  first  day  of  May,  1816,  at  Antrim  afore- 
said in  the  counly  aforesaid,  leaving  Harriet  Viscoun- 
tess Massereene,  hb  only  daughter  and  sole  heiress-at- 
law  him  surviving,  whereupon  all  the  said  advowson 
of  and  in  the  said  church  descended  nnto  and  law- 
fully vested  in  the  said  Harriet  Viscountess  Masse- 
reene, and  she  became  seised  thereof,  to  her  and  her 
heirs,  as  of  fee  and  right,  and  continued  so  seised 
until  the  time  of  her  death,  and  afterwards  the  said 
Harriet  Vbconntess  Massereene  died  so  seised,  to  wit, 
on  the  2nd  day  of  January,  1831,  at  Antrim  afore- 
said in  the  county  aforesaid,  leaving  the  said  defen- 
dant, John  Viscount  Massereene,  her  eldest  son  and 
heir  at  law,  her  survi\  ing,  whereupon  the  said  advow- 
son of  the  church  aforesaid  descended  to  and  became 
vested  in  the  said  defendant,  John  Viscount  Massereene, 
and  he  became  seised  thereof,  to  him  and  hb  heirs,  as 
of  fee  and  right,  and  being  so  seised  thereof,  the  said 
church  being  full  of  the  said  William  George  Macart- 
ney, clerk,  the  said  John  Viscount  Massereene  ai'ier- 
wards,  to  wit,  on  the  16th  day  of  May,  1855,  to  wit, 
at  Antrim  aforesaid,  by  a  certain  indencure  made  be- 
tween the  said  John  Viscount  Massereene  of  the  one 
part,  and  the  said  defendant,  John  Carible,  of  the 
other  part,  which  said  indenture,  sealed  with  the  seal 
of  the  said  John  Viscount  Massareene,  the  said  defen- 
dant brings  into  Court  here,  the  date  whereof  is  the 
day  and  year  last  aforesaid,  the  said  John  Vitiuount 
Mas&ereeue,  for  the  considerations  therein  mention L'd, 
granted  nnto  the  sdd  John  Carlisle  All  That  the  next 
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nomiiiatiooy  pmentatioii,  and  free  disporition  of  the 
ehnrch  aforttaid»  which  might  happen  by  reason  of 
the  yacan^  or  aroidanoe  of  the  aame,  and  the  said 
WOIiam  George   Macartney,    panon    of  the    eaid 
dMirch.  afterwards  died,  to  wit,  on  the  12th  day 
of  Norember,  1858,  to  wit  at  Antrim  aforesaid, 
whereupon  the  said  church  first  became  vacant  after 
the  execution  of  the  said  indenture  of  the  16th  day 
of  May,  1855,  and  the  said  Viscount  Massereene  and 
the  ssM  John  Oarlisle,  Jointly  ami  sererally  duly  pre- 
sented the  said  defbndant,  Roger  Bickerstafl^  clerk  to 
the  said  defendant,  the  Lord  Biehop  of  Down,  Con- 
nor and  Dromore  being  the  Ordinary  of  the  said  dio- 
cese,  as  parson  of  the  sdd  church,  upon  which  pre^ 
sentation  the  said  Roger  BickerstaiF,  before  the  issu* 
ing  of  the  said  writ  of  the  said  plaintiff  was  duly  ad- 
mitted, instituted  and  inducted  into  the  said  church  in 
time  of  peace,  to  wit,  on  the  1 4th  day  of  January, 
1859»  at  Antrim  aforesaid,  and  still  is  the  parson  of 
the  said  church  imparsonated  thereof  of  the  presenta- 
tion aforesaid  without  this  that  the  said  Clotworthy, 
Earl  of  Massereene,  in  the  said  declaration  mentioned 
gave,  granted  and  confirmed  the  said  advowson  and 
presentation  thereui  mentioned  unto  the  said  William 
Whaley  by  the  said  supposed  indenture  stated  to  bear 
date  the  1 2th  day  of  June,  1793,  In  manner  and  form 
as  the  said  plaintiff  has  alleged,  and  this  the  said  de- 
fendants are  ready  to  verity,  wherefore  they  pray 
judgment  if  the  said  plaintiff  ought  to  liaye  or  main- 
tain his  aforesaid  action  agunst  them.     The  third 
pka  (pleaded  to  the  Ist  &  3rd  counts)  traversed  the 
grant  from  Bernard  Ward  to  William  Whaley.    The 
fourth  plea  (pleaded  to  the  1st  &  2nd  counts)  tra- 
versed the  devise  to  the  phiintiff  in  fee.     The  fifth 
plea  (pleaded  to  the  8rd  i  4th  counts)  traversed  the 
devise  to  the  plaintiff  for  life.     The  eighth  plea 
pleaded  that  the  said  indenture  of  the  12th  day  of 
June,  1793,  was  executed  after  the  passing  of  an  Act 
of  Parliament  made  in  the  6th  year  of  her  late  Ma- 
jesty Queen  Anne,  being  an  Act  for  the  public  regis- 
tiy  of  all  deeds  and  certain  other  Acts' to  amend  the 
same^  and  that  no  memorial  of  the  said  indenture  was 
ever  registered  pursuant  to  the  provisions  of  the  said 
statutes,  and  that  a  memorial  of  the  sidd  indenture  of 
the  16th  day  of  May,  1855,  was  duly  registered  in 
the  office  for  registering  deeds  in  Ireland  pursuant  to 
the  statutes  in  that  case  made  and  provided  at  the 
time  and  place  aforesaid,  and  that  by  reason  of  the 
prembes  the  said  indenture  of  the  12th  day  of  June, 
1793,  was  void  as  against  the  said  indenture  of  the 
16th  day  of  May,  1855,  by  virtue  of  which  the  said 
John  Oarlble  became  and  was  possessed  of  and  enti- 
tled to  the  nex(  presentation  to  the  said  ehnrch.    The 
ninth  plea  pleaded  a  reconveyance  from  the  said  Wm. 
Whaley  to  the  said  Earl  of  Massereene.     The  plain- 
tiff replied  to  the  first  plea  that  the  said  Sir  Clot- 
worthy  Skeffington,  Earl  of  Massereene,  did  grant 
the  said  advowson  to  the  said  William  Whaley  "by 
the  said  indenture  of  the  12th  day  of  June,  1793,  to 
the  third  plea  that  the  said  Bernard  Ward  did  grant 
the  said  advowson  to  the  said  Wm.  Whaley  by  the 
said  indentore  of  the  1st  day  of  April,  1801«  to  the 
fourth  plea  that  the  said  Wm.  Whaley  did  devise  to 
the  pliuntiff  the  said  advowson  in  manner  and  form  in 
the  Ist  and  2nd  counts  alleged;  to  the-fifth  plea  that 


the  said  Wnk  Whaley  did  devise  to  the  plaintiff  the 
said  advowson  in  manner  and  form  m  the  Sid  &  4th 
counts  alleged;  to  the  dghth  plea  that  a  memorisl  of 
the  said  itidenture  of  the  16th  day  of  May,  1865,  wu 
not  duly  re|^stered  in  the  office  for  reipstering  deeds 
in  IfeViki  as  therdn  alleged;  and  to  the  nkth  plei 
that  the  said  Wm.  Whaley  did  not  reeonvejr  the  nud 
advowson  to  the  said  Clotworthy,  Sari  of  Maseeieene, 
hb  hours  and  assigns,  in  manner  and  form  as  the  de- 
fondants  had  aDeged.    Upon  the  second  trisl  of  this 
action  before  BaU^  J.,  at  the  Spring  Asaaes  for  the 
County  of  Antrim,  1863,  the  plamtiff's  ooansel  called 
as  a  witness  one  W.  F.  Littledale^  the  phuntiT a  familj 
solicitor,  who  gave  evidence  of  the  traosmiflaion  of 
the  plaintiff's  deeds  and  documents  from  one  fiunilj 
solicitor  to  another,  and  also  produced  what  pnrpoited 
to  be  the  deed  of  the  12th  of  June,  1793,  aad  what 
purported  to  be  the  deed  of  the  1st  of  April,  1601t 
in  the  dedaration  respectivdy  mentioned.    The  plain- 
tiff himself  gave  evidence  respeetmg  the  custody  and 
transmission  of  the  said  deeds.    The  defendant's  first 
exception  was  taken  to  the  admissibility  m  erideaoe 
of  the  deed  of  the  12th  of  June,  1793,  and  the  oerti- 
ficate  ef  registration  thereon,  inasmuch  asnoerideoce 
had  been  given  by  the  plaintiff  of  the  execution  of  the 
said  deed,  nor  any  evidence  that  any  poeseanon  or 
enjoyment  had  accompanied  or  gone  with,  or,  aoooid- 
ing  to  the  grant  alleged  to  have  been  made  bj  said 
deed.    The,  defendant's  2nd  exception  was  taken  to 
the  admissibility  in  evidence  of  the  deed  of  tbefintef 
April,1801,  and  the  endouement  of  registration  thereon 
upon  the  same  grounds.    The  pUuntiff  haring  dosed 
his  case,  the  defendant's  third  6xcq>tion  was  taken  to 
the  judge's  refosal  to  receive  in  evidence  an  olios 
copy  of  the  memorial  of  the  deed  of  the  16th  of  Ma/, 
1855,  in  the  dgfath  plea  mentioned,  which  memorial 
was  registered  on  the  9th  day  of  Januaiy,  1860,  be- 
fore the  pleading  of  the  said  plea,  but  after  the  issi- 
ing  of  the  writ  and  fllmg  of  the  dedaiation.    The 
defendants  then  gave  in  evidence  an  attested  oopj  of 
a  bill  filed  by  the  said  Clotworthy,  Earl  of  Masse- 
reene, against  the  aaid  William  Whaley  and  Benusd 
Ward,  in  the  Irish  Court  of  Chanceiy,  on  the  1st  of 
December,  1797»  and  for  the  purpose  of  showing  that 
the  matters  alleged  in  said  bill  hsui  there  been  so  al* 
leged,  and  not  as  evidence  of  the  truth  of  the  facts 
read  the  foUowmg  portion,  **  Your  orator  showeth 
unto  your  Lordship  that  about  the  month  of  Jnae, 
1793,  the  said  Wm.  Whaley  proposed  to  go  over  to 
Ireland  in  order  to  effect  a  loan  by  way  of  mortgage 
on  your  orator's  estate  m  IreUnd,  and  that  the  afore- 
said living  of  Eillead  hath  been  and  is  held  by  John 
Clotworthy  Skeffington,  derk,  and  that  the  said  Wm. 
Whaley  got  some  deeds  or  instruments  made  ndj 
for  execution  which  he  represented  to  be  proper  for 
your  orator^s  granting  to  him  the  next  right  of  pn- 
sentation  to  the  said  rectory,  and  to  enable  him  to 
raise  money  for  your  orator  in  Ireland,  and  year  on- 
tor  was  prevailed  upon  by  the  said  Wm.  Whaley  to 
execute  such  deeds  without  reading  the  same;  bat 
your  orator  hath  since  discovered  that  the  same  ood- 
tained  or  purported  to  be  an  absohiie  conveyance  of 
the  advowson  to  the  said  Wm.  Whaley  and  his  beir^ 
The  defendants  fiirther  gave  in  evidence  an  attested 
topy  of  a  petition  filed  in  the  said  Court  of  Chancery, 
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in  tlMBaid  suit  in  December,  1804,  bj  which  it  was 
pnyed  1^  the  taid  Clotworthy,  Karl  of  MaasereeDei 
thai  the  siid  canae  might  be  Maid  nponaeqiiestrattoii 
agffinaft  the  aaid  Wnu  Whak^  Ibr  want  of  his  answer 
to  the  said  bill,  and  also  the  notes  of  a  minate  ibr  a 
conditional  deoee  upon  seqaestration  against  the  said 
William  Whaley  made  in  the  said  suit  dated  1st  Feb- 
raaiy,  1806.  The  plaintiff  then  went  into  «  rebnt- 
ting  case  and  called  the  said  W.  F.  Uttledale  who 
deposed  that  a  docnment  produced  by  him  dated  28th 
April,  1798,  was  a  compared  and  attested  copy  of  an 
Older  of  Conrt  made  in  a  cause  in  the  King's  Bench 
In  Engbnd,  wherdn  the  said  William  Whaley  was 
plaint%  and  the  said  Clotworthy,  Earl  Massereene, 
defendant*  and  that  he  had  searched  in  the  records  of 
said  last-mentioned  Conrt  and  had  not  found  any 
award  to  hare  been  made  a  rule  of  Court  pursuant  to 
such  order,  and  also  that  he  had  seai^od  amongst 
the  said  deeds  and  papers  of  the  said  Richard  Wm. 
Whalej,  and  had  not  found  any  such  award,  and  that 
be  had  found  amongst  said  deeds  and  papers  certain 
paper  writings  marked  respectlTely  •'B^"  ''B.BV' 
and  ^C,"  and  that '«aB^'  and  '•€•"  were  pinned 
togetber  and  that  smd  papers  wei^  in  one  envelope 
enooned  when  so  found  by  him,  and  that  he  knew 
one  Henry  Toulmin  and  that  he  was  dead,  and  that 
the  nignatursb  Henry  Toulmin,  appearing  in  the  said 
docamenta  **  B,"  and  «« BSJ*  and  •"  C.**  was  the  hand- 
writing of  the  aaid  Henry  Tonlndn,  and  the  plaintiff 
thereupon  gave  hi  evidence  the  said  order  of  the  said 
Court  of  ICng^e  Bench,  which  was  as  follows: 

^WHAunr  )     28«&  Aprii,   179a— It   is 

«.  /  ordered  by  consent  that  all  the 

Skewimioh,  Bart  >  mattera  in  difference  between 

eomnonly  called  I  the  parties,  via.:  the  suite  in 
Earl  of  Maasereene»  ]  Chancery,  both  in  Enghmd  and 
Irdnad,  the  action  at  law,  ^  be  referred  to  the 
award  and  determination  of  John  Bayley,  of  the  Mid* 
die  Temple,  bairistei^at-hiw,''  &c. 

Tba  pluntcff  then  gave  in  evidence  the  paper  writing 
mailed  ^KX'*  dated  8th  De&  1829,  99  evidence  of  the 
recnpi  of  the  moneys  theidn-mentioned,  and  as  se- 
eondaiy  evidence  of  the  alleged  award.  The  defen- 
dantPa  fourth  exeeptton  was  taken  to  the  admissibility 
of  this  docnment  as  secondary  evidence  of  the  said 
award,  or  as  evidence  agahist  the  defendante  upon 
any  of  the  issues.  The  paper  writing  '*  C."  was  as 
follow8^«**In  the  King's  Bench,  Whaley  v.  Earl  of 
Jfasaenwwfli  I  do  hereby  acknowledge  that  Willuun 
Whalsy^Esqn  the  plaintiff  in  the  above-mentioned 
cause  did  on  or  about  the  26th  day  of  March,  1801, 
give  up  to  the  late  firm  of  PUisted  &  Davis,  as  the 
then  attorneys  for  Clotworthy,  then  Earl  of  Masse- 
reene, the  defendant  in  the  above-mentioned  cause, 
the  nam  of  £509  Is.  2d.  which  had  been  levied  by 
theaiieriffof  the  county  of  Antrim  on  the  goods  of 
the  aaid  eari  at  the  suit  of  the  said  William  Whaley, 
and  which  sum  of  £509  Is.  2d.  included  the  snm  of 
£400  which  had  been  awarded  to  the  said  William 
Whaley  by  Serjeant  Bayley  in  and  by  an  award  made 
by  bun  bearing  date  the  22nd  of  January,  1801, 
made  in  pursuance  of  an  order  of  reference  pronounced 
and  that  he  did  at  the  same  time  and  in  pursuance  of 
the  aaid  award  pay  the  further  sum  of  £200  to  the 
said  firm  of  Plaisted  ^  Davis,  as  such  attorneys  as 


aforesaid,  and  also  the  costo  of  the  said  action,  and  of 
the  suits  in  equity  in  the  said  award  mentioned,  and 
for  which  a  receipt  was  then  given  by  my  late  partner» 
Wm.  Davis,  who  is  since  dead;  but  which  receipt  b 
now  either  h)8t  or  so  mislaid  that  the  same  cannot  be 
found,  and  to  remedy  or  supply  which  loss  I  now  give 
this  receipt  or  acknowledgment  as  witness,  my  hand 
this  8th  day  of  December,  1829,  S.  Phusted,  Witness, 
W.  W.  Cole,  Henry  Tonhnin."  The  plaintiff  then 
•gave  in  evidence  a  portion  of  the  two  paper  writings, 
being  duplicates  of  one  another,  and  marked  respec* 
tively  ««B."  and  **KBJ'  and  dated  8th  of  December, 
1829.  The  defendante'  fifth  excepUon  was  taken  to 
the  admisribility  of  this  portion  of  the  said  paper  wri- 
tings as  secondary  evidence  of  the  said  award  or  of 
the  oontonte  thereof.  Thehr  sixth  exception  was 
taken  to  the  admissibility  of  the  same  save  so  for  as 
the  same  contained  any  statement  or  admission  of  the 
receipt  of  money.  The  portion  of  the  dnplicntes  **  B.** 
and  "B.a"  was  as  follows:— «« I  do  hereby  certify 
and  declare  and  make  known  (as  surviving  partner  of 
Plaisted  &  Davis,  kte  of  Hatten-garden,  London,  at- 
torneys and  solicitors)  that  pursuant  to  the  award  of 
Sergeant  Bayley,  bearing  date  the  22nd  of  January, 
1801,  made  under  and  in  pursuance  of  a  rule  or  order 
of  the  Court  of  King's  Bench,  at  Westminster,  in  a 
certain  cause  then  in  the  said  Court,  wherein  William 
Whaley,  Esq.,  was  the  phtintiii;  and  Clotworthy,  then 
Earl  of  Massereene,  since  deceased,  was  the  defen- 
dant, and  whereby  all  matters  in  difference  between 
tbe  said  Wm.  Whaley  and  the  said  Clotworthy,  Eari 
of  Massereene,  were  referred  to  the  arbitration  and 
final  determinatkm  of  the  said  Serjeant  Bayley,  who 
amongst  other  thmgs  awarded  or  ordered  that  the 
said  Wm.  Whaley  should  on  or  before  the  26th  day 
of  March  then  next  at  his  own  costa  convey  the  ad- 
vowson  of  the  rectory  of  Killead,  in  the  county  of 
Antrim,  in  Ireland,  with  all  the  glebe  lands  and  ap- 
purtenances thereunto  belonging  tfnto  the  said  <]!k>t- 
worthy.  Earl  of  Massereene,  aiMl  on  the  same  day  at 
one  of  the  ctock  hi  the  afternoon  should  deliver  to  the 
said  Clotworthy,  Earl  of  Massereene,  or  his  attorneys, 
Messrs.  Plabted  &  Davis,  m  Hatton-gai  den,  all  the 
deeds  and  docnmente  relathig  thereto,  or  that  in  de- 
feult  thereof  the  said  Wm.  Whaley  should  give  up 
the  sum  of  £400,  in  the  sidd  award  directed  to  be 
pud  to  the  said  Wm.  Whaley,  and  should  pay  to  the 
said  Cbtworthy,  Earl  of  Massereene,  or  his  said  at- 
torneys, on  the  26th  day  of  March  aforesaid,  at  one 
o'clock  in  the  afternoon,  the  sum  of  £200,  that  the 
said  William  Whaley  did  accordmgly  pay  the  last- 
nienUoned  sum  of  £200,  and  also  the  costo  directed 
to  be  paid  by  him  of  and  relating  to  the  said  refer- 
ence to  my  late  partner,  Wm.  Davis,  deceased.*'  Ball, 
J.  having  directed  a  verdict  for  the  pUintiff  upon  the 
IsU  2nd,  4th,  and  5th  issues,  and  that  the  qaestiou 
of  fraud  alleged  to  liave  been  committed  by  the  said 
William  Whaley  in  and  about  the  said  indenture  of 
the  12th  of  Juno,  1793,  was  not  open  to  them  upon 
^be  pleadings,  lie  defendante  excepted  to  the  judge's 
pharge  and  direction  as  to  the  said  1st  issue, 
and  so  far  as  by  such  charge  he  withdrew  from  the 
ponsideration  of  the  jury  upon  such  issue  any  question 
pr  evidence  of  fraud  of  the  said  William  Whaley  in^ 
the  procuring  silch  deed,  and  insisted  that  if  the  jury' 
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fihoiild  be  of  opinion  that  the  said  deed  of  tlie  12th  of 
Jnne,  1793,  was  obtained  from  the  said  Earl  of  Mas- 
sereene  by  the  said  William  Whalej,  bj  fraud  the 
said  jarors  oaght  or  were  at  least  at  liberty  to  find  a 
verdict  for  the  defendants  on  the  said  first  issoe.  The 
defendants  farther  excepted  to  the  said  charge  and 
required  the  jadge  to  inform  the  jury  that  if  they  be 
lieved  npon  the  evidence  that  the  said  Cletworthy, 
Earl  of  Massereene,  by  the  fraud  covin  or  mi^repres- 
entation  of  the  said  William  Whaley  executed  the 
said  deed  of  the  12th  of  Jnne,  1793,  being  ignorant 
at  the  time  of  snch  execution  of  the  contents  thereof, 
and  that  the  same  purported  to  convey  the  said  ad- 
Towson  m  fee  simple  to  the  said  William  Whaley, 
they  shonld  find  a  verdict  for  the  defendants  on  the 
said  first  issue.  The  defendants  further  excepted  to 
the  said  diai^e  and  required  the  judge  to  inform  the 
jury  that  if  they  believed  that  the  said  indenture  of 
the  12th  of  June,  1793,  was  not  executed  and  deli- 
rered  by  the  said  Clotworthy,  Karl  of  Mas^reene, 
with  the  intention  of  being  acted  upon  and  operating 
as  a  transfer  of  the  advowson  in  fee  simple  to  the 
said  William  Whaley,  they  should  find  a  verdict  for 
the  said  defendants  on  the  said  first  issue.  The  jury 
found  on  the  first  issue  that  Clotworthy,  Earl  of  Mas- 
sereene, did,  by  indenture  of  12th  of  June,  1793, 
convey  said  advowson  in  fee  simple  to  siid  William 
Whaley;  on  the  second  that  said  Bernard  Ward  did 
by  indenture  of  1st  of  April,  1801,  convey  said  ad- 
vowson to  said  William  Whaley;  on  the  4th  that 
said  William  Whaley  did  devise  said  advowson  to 
plaintiff;  on  the  5  th  that  the  indenture  of  16th  May, 
1855,  was  not  duly  registered;  on  the  6th  that  the 
said  William  Whaley  did  not  reconvey  said  advowson 
to  said  Clotworthy,  Earl  of  Massereene. 

May  (with  whom  was  Brewster^  Q.(7.)  in  support 
of  the  exceptions. — As  to  the  first  exception,  it  is  ad- 
mitted by  the  pleadings  that  possession  did  not  go 
with  the  deed  of  June,  1793,  but  wont  entirely  in- 
consistently with  it.  It  was  not  registered  till  the 
year  1830,  long  after  the  death  of  the  grantor. 
Though  it  be  true  that  a  deed  more  than  thirty  years 
old  is  admissible  without  proof  of  execution,  it  must 
be  in  a  case  free  from  impeachment  and  suspicion, 
and  where  there  is  something  dehors  the  deed  itself, 
Bac.  Abr.,  vol.  3,  title  Evidence,  pp.  296,  304. 
{Chriatiaii  J, — They  gave  parol  evidence  of  trans- 
mission from  one  solicitor  of  the  family  to  another.] 
Which  b  the  stronger  presumption  here?  The  deed 
of  1793  is  a  voluntary  deed.  The  deed  between 
Whaley  and  Ward  is  not  incoi-poraied  in  the  excep- 
tions, but  the  reconveyance  from  Ward  to  Whaley 
is  expressed  to  be  inasmuch  as  the  trusts  of  the  for- 
mer have  been  fulfilled.  The  advowson  is  conveyed 
and  reconveyed  without  value.  In  July,  1801, 
Clotworthy,  Earl  of  Massereene,  presented  to  the 
living.  If  there  be  a  presumption  against  a  deed, 
that  will  put  the  party  on  proof  of  its  validity.  No 
right  was  ever  exercised  under  the  deed  of  1 793, 
and  this  is  a  presumption  that  it  was  not  an  operative 
and  valid  deed.  In  2  ^  EcdeaicuUcal  Commissioners 
V.  Holmes  (4  Ir,  C.  L.  R.,  60tt),  Lefroy,  0.  J.,  says, 
•<  It  b  Q^^xj  day's  practice  to  make  a  person  liable  as 
assignee  by  evidence  showing  that  he  is  in  possession 
and  has  acted  as  owner  without  proof  being  given  of 


an  actual  assignment.    If  by  such  evidence  a  party 
may  be  shown  to  be  assignee,  why  may  a  re-assigo- 
ment  not  be  proved  by  like  evidence?  **  2  Phillips  ou 
Evidence,  246;  Doe  v.  Pulman  (9  Q^  B.,  622)  is  not 
to  be  compared  to  thu  ease.     The  object  there  was  to 
show  that  Sir  W.  Wyndham  was  seised  of  certaia 
lands,  and  it  was  proved  that  persons  were  Id  posses- 
sion of  the  rents  and  profits  who  would  have  been  en- 
titled to  them  if  Sir  W.  W.  had  been  seised  of  them 
wlien  he  made  his  will,  and  it  was  right  to  admit  the 
instrument,  because  every  circamstanee  supported  the 
validity  of  the  lease.     In  Eoglaord  a  coanterpart  of  a 
lease  is  not  executed  by  a  lessor.     So  a  receipt  of 
purchase  money  would  be  evidence  that  a  deed  was 
delivered  as  a  deed  by  a  grmtor.    A»  to  the  second 
exception,  the  reconveyance  in  1801  from  Ward  to 
Whaley  came  out  of  suspicious  company,  and  was  a 
very  shabby  deed,  not  even  drawn  on  parchment  As 
to  the  fourth,  fifth,  and  sixth  exceptions,  there  is 
nothing  to  show  who  Plaisted  was.     The  docamem 
C.  was  concocted  past  lUem  motam,    Ttae  docaoent 
B.  B.  re-admits  the  liability  already  admitted  hj  0# 
[^Monahan^  C,  •/. — That  would  not  pnsvent  thorn 
from  giving  it  in  evidence.]     The  notes  to  Highamf, 
Ridgway  (2  Smith's  L.C.,  281)  give  aU  the  Uw  re- 
specting entries  against  interest.     In  eveiy  such  case 
the  document  is  evidence,  because  it  was  not  intended 
to  be  evidence.     [^Christian  J. — How  do  you  show 
that  there  was  a  lis  motal'\     By  the  bill  and  decree 
in  the  suit.    [CAruCian,  J. — Was  the  decree  made 
in  1805  the  last  thing  in  that  lis?^    It  was.   IChris- 
tian,  t/*.— Then  the  lis  mala  was  twenty  feor  yws 
dormant  at  the  time  of  this  entry.]     \^Monakan  C,  /. 
— It  appears  to  have  been  an  entry  made  expressly 
for  the  purpose  of  giving  evidence;  it  is  another  mat- 
ter whether  that  will  make  it  bad,  but  it  is  not  an  o^ 
dinary  entry.]     We  find  that  everything  took  place 
as  if  there  had  been  a  re-conveyance  pursuant  to  this 
decree.    Evidence  cannot  be  made  against  a  partj  un- 
less it  be  npon  oath,  and  the  party  has  an  opportnnity 
of  cross  examining  the  witness.     [^Christian,  /.— 1< 
there  any  case  in  which  declarations  against  interest 
were  rejected  because  made  for  the  purpose  of  giving 
evideuoe?]     No;  there  is  no  case  at  all  approaching 
the  present — Davies  v.  Humphreys  (6  M.  ft  W.  153) 
There  is  no  statement  in  the  document  that  Plabted 
saw  the  award.    For  anything  that  appears  to  the 
contrary,  Whaley  might  have  paid  a  sum  of  iS200. 
In  Doe  d.  Fadwick  v.  WiUcomb  (6  Ex.  B.  605), 
Lord  Campbell  says,  "  The  only  remaiutng  gronnd 
upon  which  the  admissibility  of  the  entry  is  rested  is 
that  it  is  secondary  evidence  of  the  lease.    But  there 
is  no  evidence  that  any  such  lease  ever  existed.  That 
cannot  be  secondary  evidence  of  an  original,  withoot 
proof  also  that  there  existed  something  which  waa  an 
original."      In  Haddon  v.  Parry  (3  Taon.  303)  the 
words  *•  contents  unknown  "  in  a  bill  of  lading  were 
held  to  render  the  bill  of  Uding,  no  evidence,     la 
Baron  de  Butzen  v.  Fair  (4  A.  &  E.  63)  accounts 
signed  by  a  person  t<tyUng  himself  clerk  to  a  steward 
were  rejected,  there  being  no  evidence  to  show  he  was 
snch.     So  here  there  is  no  exteraal  evidence  to  show 
that  this  man  was  the  attorney  of  Lord  Massereene,  or 
that  Plaisted  was  the  partner  of  Da*8,  or  that  they 
were  accountable  to  Lord  Massereene  for  the  money. 
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On  the  bnwd  gronnd  of  the  offiolonBoess  of  this  doca- 
ment  it  is  inadmissible.  [^Ohrigtianj  J. — Suppose 
that  instead  of  this  doonment,  Plaisted  was  a  witness 
on  the  table*  and  stated  no  more  than  it  does,  and 
could  not  swear  be  ever  saw  or  read  the  award,  would 
that  be  evidence?]  It  wonld  not  The  first  issue 
wts  upon  turn  oonceaak^  and  it  was  contended  at  the 
trial  that  it  was  not  competent  to  us  to  go  into  a  case  of 
fraud.  It  would  be  competent  upon  the  plea  nan  egtfactumt 
1  Ghitty  on  Pleading,  6th  ed. ;  Lestee  of  Blackwood 
▼.  Gregg  (Hayes's  Rep.  305,  314).  The  notes  to 
Lambert  ▼.  Atkyn  (2  Camp.,  273),  Whelpldale's 
C<ut  (5  Coke,  119);'  Taylor  v.  Needham  (2  Taunt., 
282).  The  judge  declined  to  leave  any  question  to 
the  jury  upon  the  first  issue,  and  directed  them  to 
find  for  the  pUiinti£&  There  was  evidence  of  fraud. 
The  bill  upon  the  files  of  the  Court  of  Chancery  in 
Ireland  taken  by  itself  is  not  evidence,  but  taken 
along  with  the  conditional  decree  upon  sequestration 
for  want  of  an  answer,  there  was  some  evidence  to  go 
to  the  jory— 1  Taylor  on  Evidence,  ss.  738, 780, 7i0 ; 
Kdlg  r.  Wood  (2  Ir.  L.  Rec.,  391) ;  Darley's  Rules  (of 
1843),  app.  283.  If  silence  under  an  imputation  be 
evidence^  it  ought  to  be  evidence  when  the  party 
knew  that  a  valuable  property  was  going  to  be  taken 
from  him.  Then  the  statements  in  the  bill  are  cor- 
roborated by  tills,  that  in  1815,  Chichester,  Lord 
Masaereene,  acted  as  if  the  advowson  were  his  pro- 
perty, and  Whaley  did  not  pfevent  him.  [^ChrisHanfJ. 
—One  would  wish  an  authority  for  this,  that  a  decree 
is  evidence  of  the  contents  of  the  bill.]  I  admit  that 
there  is  not  authority,  but  if  a  witness  is  asked  a 
question  which  he  refuses  to  answer,  that  b  evidence 
against  him,  and  why  should  it  not  be  so  here  when 
the  consequence  is  penal  to  the  partj  ?  [^Christian,  J, 
— We  had  a  case  before  us  nnder  the  Act  to  prevent 
bribery,  in  which  the  witness  was  an  accomplice,  and 
it  was  contended  that  his  evidence  requbed  corrobo- 
ration as  upon  a  criminal  prosecution,  and  we  held 
that  uiasmuch  as  the  defendant  was  present  in  Court, 
and  was  not  tendered  In  evidence,  his  silence  was 
evidence.]  The  plaintifi  brings  his  action  after  seventy 
years  have  elapsed,  and  when  the  witnesses  are  dead, 
and  it  does  not  lie  in  his  mouth  to  say  we  have  not 
given  specific  evidence.  Every  intendment  is  to  be 
made  agunst  him.  [C%rueta»,  «7. — The  very  cir- 
comstance  of  Lord  Massardene  having  brought  a  suit 
for  relief  against  this  deed,  is  an  admission  that  he 
considered  it  a  valid  deed  at  law.]  He  was  in  pos- 
session, and  the  bill  prayed  to  have  the  deed  delivered 
up  to  be  cancelled,  and  the  advowson  re-conveyed  to 
Lord  Massereene,  or  as  be  should  direct,  or  to  such 
persons  as  shotdd  seem  entitled.  IChristkMy  J. — 
That  seems  as  if  he  considered  the  legal  estate  had 
passed.]  A  fortiori  what  may  be  given  in  evidence 
nnder  the  plea  non  est  factum  may  be  given  under 
the  plea  non  concessit. 

Faikiner  and  S.  Ferguson^  Q.(7^  contra. — As  to 
the  first  ezcepUou  we  did  prove  an  act  of  ownership, 
the  conveyance  to  Ward.  The  convejance  of  1793 
conid  not  confer  a  right  to  present  them,  because 
there  was  no  vacancy,  and  so  the  only  act  of  owner* 
ship  possible  was  such  as  this'  conveyance  to  Ward. 
As  to  the  exceptions  in  reference  to  fraud,  the  evi- 
dence relied  on  was  that  of  a  bill  having  been  filed  in 


Chancery,  a  petition  in  1804,  and  the  minutes  of  a 
decree.  Admitting  that  a  bill  and  a  conditional  decree 
wonld  have  been  some  evidence,  there  is  none  such. 
The  bill  is  no  evidence  in  itself.  Was  it  ever  heard 
that  the  successor  of  a  party  should  be  allowed  to  say, 
I  went  into  Chancery  sixty  years  ago,  and  failed  in 
what  I  sought  to  establish,  but  I  will  put  my  abor- 
tive statements  into  the  box  of  a  jury,  and  get  them 
to  find  that  which  the  Chancellor  could  not  find? 
Then  the  minutes  aie  no  evidence,  no  more  than  a 
postea  would  be  evidence  of  a  verdict  [^Ball^  J*.— 
Were  they  not  in  evidence  at  the  trial?]  That  was 
quantum  valeat — R,  v.  TeoveUg  (8  A.  &  E.  806); 
R'  ▼.  Ward  (6  C.  &  P.  366);  Taylor  on  Evidence, 
s.  1407;  Butler's  Nisi  Prius,  243,  a.  The  postea  is 
not  evidence  of  a  verdict,  because  non  constat  that  the 
judgment  was  not  arrested.  Minutes  may  be  re* 
ceived  for  the  mere  purpose  of  showing  there  were 
minutes.  [^Monahati^  C.J^ — ^The  defendant's  ail- 
ment is,  that  Whaley  did  not  answer  the  bllL] 
[Keoghf  J, — ^The  fact  that  that  decree  was  not  made 
up  is  rather  evidence  to  show  that  the  statements 
were  not  true].  Silence  in  a  civil  case  is  no  evidence 
against  any  one,  until  by  judgment  it  is  turned  into 
estoppel.  Neither  a  bill  nor  a  plea  in  a  civil  case  is 
any  evidence — Boiieaa  v.  RvJtUn  (2  Ex.  R.,  665); 
Tomkins  v.  AMy  (Moo.  &  Mai.  32);  fraud  is  only 
open  where  the  court  can  finally  adjudicate  between 
the  parties— jS^^tftooif  v.  Aston  (8  Jr.  C.  L.  R.  35). 
As  to  the  admission  in  evidence  of  the  documents 
C.  and  B.B.,  admissibility  is  essentially  difibrentfrom 
weight.  There  is  no  case  exactly  simiUr  to  the  ad- 
mission of  C,  but  the  principles  of  admitting  state- 
ments made  against  interest  will  include  this,  because 
the  document  admits  the  payment  of  costs  fot  Lord 
Massareene.  It  wonld  have  been  evidence  against 
the  attorney  who  ngned  it  in  an  action  against 
him.  He  could  not  have  pleaded  the  Statute 
of  Limitations.  The  authority  against  its  admissi- 
bility ought  to  have  been  shown  by  the  defendant. 
[Monahan^  C*  •/•—Every  judge  must  go  as  far  as 
Sigham  v.  Ridgway,  and  that  class  of  cases;  but  this 
wonld  carry  the  doctrine  beyond  what  it  has  ever 
gone.  This  is  an  admission,  not  casually  recording  a 
transaction,  but  made  for  the  party  on  whose  behalf 
it  is  given  in  evidence.  \Keogh^  J— It  wonld  be  a 
very  compendious  way  of  proving  a  whole  case. 
Motuxhan,  (7.  «A— The  proper  course  would  have  been 
to  have  filed  a  bill  to  perpetuate  testimony  agamst 
Lord  Massereene].  It  was  said  by  Baron  Alderson 
that  Higham  v.  Ridgway  goes  the  extreme  length, 
and  that  the  doctrine  pf  that  case  is  not  to  be  ex- 
tended, but  the  tendency  of  the  judicial  mind  in  Eng- 
land is  to  extend  it — Reg,  v.  Overseers  of  Birmingham 
(1  Best  &  Smith,  763);  a  sec6nd  receipt  given  where 
the  first  is  lost  is  a  fair  transaction.  There  is  inter- 
nal evidence  of  the  genuineness  of  these  documenis, 
because  the  date  1801  is  the  most  dangerous  that 
could  have  been  selected,  because  that  was  a  time 
when  the  sale  of  the  advowson  was  contemplated. 
An  admission  by  a  person  that  he  is  tenant  for  lifo  is 
evidence  of  a  higher  estate  in  somebody  else.  Unless 
the  Court  can  <Sscover  something  improper  upon  the 
face  of  these  documents  which  will  disqnali^  them 
from  the  credit  due  to  such  documents,  or  unless  it 
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can  draw  a  line  as  to  time,  they  afe  adnuBuble.— i>fi- 
viea  V.  Morgan  (1  d  &  J.  587);  Matthews  on  Pre- 
sumptions, 298;  Eklridg^r.KnoUll  Oowp.  214); 
sWarren,  ex  dmisa;  WM  v.  Orenmlle  (Str.  1 129)^ 
Lord  Lorion  y.  Oore  (1  Dow^  N.S^  190);  Doe dem 
PatterhaU  v.  Turford  (3  R  &  Ad.  890);  Stead  ▼. 
ffealon  (4  T.  B.  669);  Boe  d.  Brune  y.  SawUnge, 
(7  East  279).  It  is  not  the  nile  oi  law  that  if  one 
exception  be  allowed,  a  venire  de  novo  must  follow  as 
a  matter  of  course.  Txl  HouaekiU  Coal  ^  Iron  Com- 
pany y.  NeOaon  (9  01.  &  P.  804)  the  GhanceUor 
says,  *■  when  we  come  to  oonrider  a  bill  of  exceptions, 
we  m  bound  to  take  a  dif^rent  Tiew  of  the  subjeot, 
and  if  we  are  of  opinion  that  the  law  was  laid  down 
incorrectly,  and  if  we  are  of  opinion  that  the  jury 
may  have  been  misled,  we  have  no  discretion  to  exer- 
cise." The  objection  that  there  was  no  proof  that  the 
party  was  Lord  Massareene*8  attorney  was  not  taken 
at  the  trial  and  cannot  be  relied  on  now— Jtft^ns  ▼« 
Leider,  (7  a  &  N.  801). 

^  Brewster^  Q.C^  in  reply.— The  mle  that  an  objec- 
tion to  the  admissibility  of  a  doenment  must  be  spe- 
dfic,  cannot  apply  to  a  case  of  this  nature;  for  in  all 
the  cases  it  is  a  pretimmary  point,  that  tiie  person 
whose  docnment  is  gjven  in  evidence  be  proved  to 
have  filled  a  particular  character.  Nobody  knows  who 
Plaisted  was,  or  whether  he  was  an  attorney,  agent, 
or  stranger.  What  may  be  the  act  of  an  entire 
stranger  is  no  more  than  an  unsworn  statement  by  an 
absolute  stranger.  The  onus  is  the  other  way.  Be- 
fore the  plaintiff  can  hare  this  document  admitted,  he 
must  show  it  was  received  from  a  party  and  under 
ctrcnmstances  which  entitie  it  to  be  admitted.  There 
b  no  case  where  what  was  merely  a  narrative  without 
any  act  contemporaneous  was  held  to  be  evidence. 
Warren  ex  dmiae  WM  v.  Qremnlk  is  good  law, 
because  the  entry  was  made  by  an  attorney  In  his 
debt*book.  Lord  Lorton  v.  Oore  is  nearer  the  pre- 
sent case.  There  was  suffident  evidence  to  warrant 
the  judge  in  concluding  that  the  instrument  was  de- 
stroyed; it  ought  to  luive  been  hi  the  house,  which 
was  proved  to  have  been  ransacked,  and  there  waa  an 
entry  agamst  mterest  Stood  r.  Heaion  has  no  ap* 
pUntion.  Eoe  d,  Brune  r.  BawUnffe  has  no  ^»p]l- 
eation.  I  will  say  nothing  on  the  cases  idiich  were 
cases  of  pedigree.  If  BB.  is  uiadmisdble,  so  is  C. 
Supposing  Pkusted  ever  had  been  the  attorney  of 
Oloteworthy,  Earl  of  Massareene,  BB.  does  not  state 
tiiattiie  said  earl  had  died  in  1801.  If  BB.be  ad- 
missible, it  will  follow  that  if  a  man  have  an  attorney, 
and  the  attorney  after  his  death  give  a  whole  histoiy 
of  his  client's  life,  and  couple  iSia  with  the  statement 
of  a  payment  made  to  his  deceased  partner,  who  may 
be  dead  as  k>ng  as  the  client  that  will  for 
ever  after  be  good  evidence  agamst  the  client,  his  heiri, 
and  everybody  else.  I  do  not  mean  to  say  that  if  money 
were  received  in  1801,  and  a  receipt  given  in  1829, 
that  that  receipt  would  not  be  evidence;  but  these 
documents  show  that  a  previous  document  existed,  of 
which  mention  is  made  in  one  of  them.  This  is  se- 
condary evidence  of  what  would  be  good  evidence. 
It  is  a  statement  by  a  person  of  his  recollection  of  a 
long  bygone  transaction.  As  to  the  admission  in  evi- 
denceof  the  deed  of  17939  and  the  reconveyance 
from  Ward  to  Whaley,  I  admit  that  a  deed  more  than 


thirty  years  old  oomhig  out  of  the  proper  costody  is 
evidence;  and  I  do  not  put  it  so  fiue  as  that  it  must 
come  out  of  the  eustody  of  the  penen  hhoself,  so  as 
it  comes  out  of  the  proper  custody.  Bat  poaaesrion 
should  have  gone  with  the  deed;  here  it  is  conoeded 
possession  was  never  in  the  parties  rinee  1793*  In 
other  words  these  instruments  never  have  had  any  ope- 
ration or  effect^^ndrMM  v.  MotUg  (32  L.  J^  M.  &, 
CP.,  128).  The  title  to  the  land  would  have  three 
times  gone  by  the  Statute  of  limitations  in  the  in- 
tervaL  There  were  two  deaths,  and  two  opportoni- 
ties  of  ezerdsmg  the  right;  but  it  is  a  mistake  tosaj 
that  these  were  the  only  opportunities,  for  the  power 
of  determinhig  the  right  exists  at  all  times  whether 
the  living  be  full  or  not.  It  was  competent  to  the 
party  to  assert  the  right.  It  was  argued  at  the  trial 
that  if  we  had  distmct  evidouce  of  firand  it  oonld  not 
be  given  under  the  pleading  nan  eonceedL  It  is 
donbtfol  if  non  eat  factum  can  be  pleaded  by  a  paitj 
to  an  histmment  The  proper  pleas  are,  tiiat  the  de- 
fendant did  not  enfoofi^  or  did  n6t  grant,  or  that  no- 
thmg  passed;  and  under  these  he  may  give  aaythioj^ 
in  evidence  that  avoids  the  deed  at  common  hiw;  and 
not  only  what  at  the  time  of  execution,  but  what  snb- 
seqnentiy  avmds  it,  m  gr^  coverture,  lunaqr,  dronken- 
ness.  A  married  woman's  deed  is  a  nullity  under 
both  non  eat  factum  and  fion  oonoeaaiL  The  party 
may  prove  that  the  instraneni  is  not  his  deed  bj 
showing  it  to  be  an  escrow— JSolleV  Abridgement, 
13  Viner*s  Abridgement.  On  one  or  other  of  Uiese  ex- 
ceptions relating  to  iirand,  if  there  was  a  scmtinaof 
evidence  of  fraud  it  ought  to  have  gone  to  the  jnij. 
The  case  has  been  with£awn  from  the  jury  and  dealt 
with  upon  the  pleadings.  There  is  no  vidnable  con- 
sideration stated  in  the  deed  of  1793.  Past  serrioes 
are  the  alleged  omsideration,  and  they  are  not  a  con- 
sideration.  There  are  extfaordinaiy  transactions  hen. 
We  were  entitled  to  say  to  the  jory  that  the  uiteot  of 
this  deed  between  Whaley  and  Ward  was  to  lemore 
the  advowson  further  off  fh>m  the  possestion  of  the 
rightful  owner.  Then  the  blU  filed  agamst  both  Whalej 
and  Ward,  and  the  fiact  that  tiie  eari,  and  not  Whalejr, 
presented  in  1801,  were  evidence  to  go  to  the  joiy. 

Our.udv.wiL 

June  12.— HoffAHAM,  OJ— The  first  objectron  to 
the  admisdon  in  evidence  of  the  document  0.  is,  that  no 
proof  was  given  that  the  party  who  mgned  it  was  the 
attorney  of  Lord  Massareene.  If  that  obfeetiM  had 
been  taken  at  the  trial  it  would  have  been  fttaL  We 
were  referred  during  the  argument  by  Mr.  Falkioer 
to  a  case  which  Tciy  recently  and  very  accurately  lafl 
down  the  law  that  vriiere  the  admissibility  of  a  docn- 
ment is  objected  to  on  the  ground  that  some  extenal 
matter  should  be  proved  to  make  it  evidence,  the  ob- 
jection should  be  taken  specifically  at  the  trial,  becaoie 
it  may  be  then  met*  In  MUne  t.  Leialer  (7  H.ftN. 
801),  the  pUuntifb  tendered  in  evidenioe  a  letter  writ- 
ten by  themselves  to  thdr  agent,  mWdi  prima  fieu 
would  not  be  evidence;  but  it  was  a  letter  dirsctiog 
inquiries  aboot  the  solvency  of  a  person;  and  it  was 
said  that  it  looked  to  hare  been  acted  on.  Baron 
Wilde,  in  giving  his  judgment,  says,  "If  the  matter 
had  stopped  there,  I  can  well  understand  that  thers 
would  be  ground  for  contending  that  it  was  no  ptft 
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of  the  rM  ffmkB  but  a  mere  eonvereation  between  the 
plaintiff  and  his  clerk.  If,  hotrever,  that  was  the 
gronnd  of  the  objection  it  onght  to  hare  been  taken 
at  the  trial  No  donbt,  since  the  case  of  7%s  IrM 
Sockhf  Y.  The  Bishop  of  Deny  (12  OL  &  P.  642),  if 
a  partf  objects  at  the  trial  to  the  admissibility  of  eri- 
dttiee  on  one  gronnd  he  may  sustain  the  objection  on 
another  ground.  Bnt  that  role  is  subject  to  this  ez< 
eepCion,  that  if  the  evidence  is  not  admissible  becanse 
of  the  absence  of  something  which  onght  to  be  sup- 
plied, that  must  be  pointed  out  at  the  trial,  in  order 
that  the  other  party  may  have  an  opportunity  of  sup- 
plying it  That  case  is  the  same  in  principtoas  the 
present.  If  there  was  no  eridenoe  that  Plaisted  and 
DaTis  were  the  attorneys  of  Lord  Massereene,  it  should 
haTO  been  so  put  at  the  trial,  and  the  point  is  now 
untenable.  The  ({nestlon,  then,  is,  Is  the  docament 
jMr  se  admisuble  m  evidence?  It  is  written,  or  it 
pnrpmrts  to  be  written,  on  the  8th  December,  1829* 
admitthiff  the  receipt  of  money  in  1801.  The  first 
qneeCkm Is,  if  the  onl^  material  thing  to  be  proved 
was,  whether  the  money  had  hi  fact  been  paid,  was  it 
admissible.  By  the  general  rule  such  documents  are 
not  evidence;  bnt  there  ar^  exceptions  to  this  rule, 
and  one  of  them  is,  that  if  an  entry  be  made  hi  the 
course  of  business  by  a  man  whose  duty  it  is  to  do 
an  act,  h  is  evidence  against  the  v^l^ole  worid  that  he 
did  that  act.  The  fiuniliar  instancy  is  the  case  of 
serving  a  notiee  to  quit  If  the  derh.  endorses  upon 
&  notice  that  he  did  serve  it,  and  if  he  dies,  his 
Btatement  is  evidenee  agsinst  the  whole  world,  «nd  b 
evideoee  agihist  the  tenut.  Another  exception  to 
liie  rale  is,  where  a  party  makes  an  entry  in  a  book 
bekm^bg  to  Um,  or  now,  (though  that  was  long 
qnestioind)  if  he  makes  a  parol  statement  against  bis 
ipteraet,  that  written  or  parol  statement  is  to  be  re- 
ceivad  after  his  death.  The  question,  then,  arises, 
when  must  the  entiy  be  made?  Must  it  be  made 
contemporaneously  with  the  fact?  If  so  limited  this 
docnnraat  is  not  admissible  in  evidence,  because  the 
eariy  part  of  it  is  an  admission  that  in  March,  1801, 
a  sum  of  mone^  was  paid  to  the  party  and  his  part- 
ner. JOoea  the  fiuA  of  tweaty-eight  years  intervenhig 
prevent  its  being  received  in  evidence?  This  has  not 
as  yet  been  the  snl>iect  of  adnftl*  ^;al  determmation, 
bnt  In  Doe  Am.  PaUe^ai  v.  Turfird  (8  B.  &  Ad. 
890),  the  judgment  of  Parke,  J.,  refiirs  to  it.  Itap- 
pearad  at  the  trial  timt  an  attorney  was  instructed  to 
serve  notices  to  quit.  Instead  of  the  partner  employ- 
rag  his  deik,  and  tiie  eletk  endorsfaig,  the  partner 
served  the  notice  and  made  the  endonement  It  was 
signed  that  if  the  clei^  had  made  it,  H  would  have 
been  part  of  his  basmess,  but  that  this  might  be  the 
first  time  the  partner  ever  did  it  himself  The  Court 
njeoted  this  argument,  and  properiy  rejected  it 
Paifcet  J.,  saya,  at  page  697,  «« It  hi  to  be  observed 
that  In  tiie  cte  of  an  entry  fklling  under  the  first 
head  of  the  rale,  as  being  an  admission  against  faite- 
rest,  proof  of  tlie  handwritmg  of  the  party  and  his 
dsatli  is  eoongh  to  authorise  its  reception.  At  what- 
ever tuna  it  was  made  it  is  admissible;  bnt  in  the 
other  case  it  is  essential  to  prove  that  it  was  made  at 
the  time  it  pnrports  to  bear  date:  it  must  be  a  con- 
temporsneotts  entiy.^  TUs  statement  is  no  more 
than  a  diofum;  but  m  every  text-book  on  evidence 


since  published.  In  Tayk>r  and  in  Smith's  Leading 
Gases,  and  all  that  I  have  had  an  opportunity  of  con- 
sulting, reference  is  made  to  it;  and  the  rule  stated 
to  be,  as  Paike,  J.  says.  Therefore  if  this  document 
were  to  be  given  in  evidence  merely  to  prove  the  re- 
ceipt of  the  money,  the  interval  is  no  objection  to  its 
admissibility.  Its  effect  with  the  jury  b  quite  a  dif- 
ferent thing.  Bat  one  mu^t  be  satisfied  it  is  a  doca- 
ment against  the  pecuniary  interest,  if  any  proceed- 
ings were  to  be  tnken  by  Lord  Massereene  or  his  re- 
presentatives in  relation  to  their  attorneys,  this  docu- 
ment would,  beyond  doubt,  be  evidence  against  the 
surviving  partner.  Therefore,  if  it  did  not  refer  to  a 
former  receipt  it  is  an  admission  against  the  interest 
of  the  party.  If  all  accounts  were  settled  between 
the  parties  it  would  have  no  effect;  but  if  a  question 
did  arise  it  would  bind  the  parties.  It  is  to  that  ex- 
tent an  acknowledgment  against  interest  An  entry 
by  an  attorney  that  he  has  been  paid  hb  bill  of  costs, 
we  all  know,  b  a  statement  against  hb  interest.  Bnt 
the  question  comes,  b  thb  document  receivable  to  show 
for  what  purpose  the  money  was  pdd?  It  ststes 
that  the  moneywas  levied  by  the  sheriff  on  the  goods  of 
the  eari.-  It  offered  to  prove  the  money  was  paid  in  obe- 
dience to  an  award,and  therefore  that  an  award  was  made 
and  as  evidence  of  the  contents  of  the  award.  Is  it 
admissible  for  thb  purpose?  It  would  be  useless  to 
go  through  all  the  cases  which  establbh  that  where  a 
document  b  admissible  to  prove  money  was  paid,  it  is 
also  admissible  to  prove  the  other  mattere  in  it.  The 
well-known  case  b  Higham  v.  Ridgtua^  (2  Smith's 
L.  0.  270)  where  a  doctor  made  an  entry  that  a  bdy 
was  ddivmd»  and  that  he  got  hb  fee.  The  question 
was,  when  was  the  child  bom?  The  day  of  the  birth 
was  totally  unconnected  with  the  receipt  of  the  money. 
A  case  comUig  nearer  the  present  b  Warren  ex  de- 
mm.  WM  V.  Oremnlie  (2  Str.  1129).  It  was  a 
trisl  at  bar  in  the  Queen's  Bench.  By  a  family  set- 
tlement a  portion  of  the  lands  was  Bmited  in  jointure 
to  the  mother,  and  the  son  had  an  estate  tail.  There 
wa4  no  evidence  that  the  mother  had  surrendered  her 
life  estate;  bnt  the  cost-book  of  the  attorney  was 
offered  hi  evidence,  which  chaiged  the  sum  of  i32  for 
the  snflhring  the  redovery  in  question,  and  thb  iucluded 
two  little  items  of  £1  for  drawing  a  snirender,  and 
£1  for  engrossfaig  two  parte  of  it;  and  dU  1^  the 
book,  vreie  paid.  The  entfy  was  h^d  to  be  evidence 
agidnst  the  interest  of  the  party,  and  evidence  that 
the  surrender  had  been  prepared  and  executed.  The 
docament  b  evidence  in  the  present  case  that  the 
money  waH  Mid,  and  pud  on  foot  of  an  award  made 
by  Seijeant  Bayley.  The  matter  b  one  of  consider- 
able difficulty,  but  we  think  the  document  admissible. 
There  b  no  evidence  tliat  there  was  then  a  state  of 
nsatten  which  would  render  it  a  document  made/ieii- 
denU  /As,  or poei  Utem  moiam.  I  do  not  think  it  ne-' 
csssary  to  go  in  detail  through  B.  and  BB^  because 
what  I  have  said  of  0.  applies  to  them.  The  excep- 
tion to  thw  admissibility  must  be  overruled;  But, 
then,  at  the  dose  of  the  case  comes  the  charge  of  the 
learned  judge.  The  judge  mformed  the  jury  that 
upon  the  first  issue  it  was  not  competent  to  them, 
having  regard  to  the  pleadings,  to  consider  whether 
the  deed  of  June,  1799,  was  invalid  by  reason  of 
ihnd,  bnt  that  they  shonhl  find  a  verdict  for  the 
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plaintiff  upon  that  issne.  The  party  waa  not  allowed 
to  impeach  the  deed  on  the  gronnd  of  fraad.  In  the 
same  way  with  the  deed  of  1801.  The  defendant's 
counsel  excepted  in  these  words  as  to  the  first  issne, 
BO  far  as  by  such  charge  the  judge  withdrew  from  the 
consideration  of  the  jury  any  question  or  evidence  of 
fraud  in  the  procuring  such  deed ;  and  insisted,  if  the  jury 
should  be  of  opinion  that  the  said  dCwd  was  obtained 
from  the  said  earl  by  fraud,  the  jury  ought,  or  were 
at  least  at  liberty  to  find  a  verdict  for  the  defendants 
on  the  firat  issue.  The  course  taken  at  the  trial  was 
this:  the  judge  told  the  jury  that  upon  the  pleadiugs 
no  such  issue  was  open  to  them,  but  that  there  was 
the  question  open  if  Whaley  did  not  re  convey  the  pio- 
perty  to  Lord  Massereene.  It  occurs  to  us  that  if  a 
party  executes  a  deed,  the  contents  of  which  he  is  not 
aware  of,  believing  it  to  have  one  operation  when  it 
has  another,  through  the  representations  of  a.  party, 
that  is  not  his  deed,  and  that  is  open  to  show 
upon  non  est  factum,  and.  also  upon  non  conceisit. 
It  is  said  here  that  there  was  prima  fade  evidence  of 
execution,  and  that  there  was  no  evidence  to  show 
that  the  deed  was  fraudulently  obtained,  or  that  it 
was  executed  as  an  escrow.  We  are  nnanimous 
that  there  has  been  a  miscarriage,  and  that  upon 
the  following  grounds  these  exceptions  must  be  al- 
lowed. What  is  the  evidence  that  the  deed  of  June, 
1793,  was  not  binding?  In  the  first  place  it  is  a  pe- 
culiar deed  on  looking  at  it.  It  purports  to  convey 
this  advowson  in  perpetuity  in  consideration  of  love 
and  affection,  and  valuable  services  hitherto  rendered. 
There  is  nothing  to  prevent  a  party  from  executing  a 
conveyance  for  such  considerations,  or  for  none.  But 
it  challenges  investigation.  Next  it  appears  that 
shortly  after  it  was  got  for  nothing,  it  was  conveyed 
for  nothing  to  Bemutl  Ward;  next  that  the  deed  by 
which  Ward  re-conveys  to  Whaley,  states  the  purposes 
for  which  it  was  conveyed  to  him  to  have  been  all 
answered.  So  far  as  we  see,  there  was  no  purpose 
expressed  in  the  deed  itself.  But  bear  in  mind  that 
a  bill  was  filed  in  1797  by  Lord  Massereene,  alleging 
this  deed  to  have  been  fraudulently  obtained,  and  un- 
der circumstances  which  rendered  it  waste  papen  I 
do  not  say  that  this  bill  is  evidence  of  any  of  the 
matters  stated  in  it,  but  it  is  evidence  that  at  the  time 
Lord  Massereene  did  file  a  bill  making  those  charges, 
and  claiming  the  advowson  under  circniiistances  which, 
if  true,  would  render  the  deed  a'  mere  nullity,  and 
justify  the  plea  non  est/actum.  It  is  said  there  was 
evidence,  and  we  have  decided  that  there  was^  that 
an  award  was  made  in  1801,  declaring  Whaley  enti- 
tled to  this  advowson,  but  we  have  not  decided  that 
thejury  are  bound  to  believe  the  truth  of  that  evi- 
dence. Soon  afterwards  there  was  a  vacancy  in  the 
Jiviug,  and  John  Lord  Massereene,  without  challenge 
by  Whaley,  was  allowed  to  present  his  clerk  to  it.  In 
1815  another  presentation  was  made  unchallenged  by 
Whaley.  We  think  that  npqn  the  whole  of  this  want 
of  possession,  the  pendency  of  this  suit,  the  noi^-pre- 
sentiug  immediately  after  the  award,  the  deed  of 
1793  itself,  there  was  a  question  of  fraud  for  the 
jury.  If  there  was  evidence  of  a  re  conveyance  by 
Whaley,  a  fortiori  there  was  evidence  that  the  deed 
of  1793  was  fraudulently  obtained,  and  was  not  the 
deed  of  the  Earl  of  Massereene.     We  think  that  these 


exceptions,  which  I  need  not  go  through  in  detaO, 
must  be  allowed,  and  a  venire  de  novo  awarded. 

Ball,  J. — Having  tried  this  case  I  wish  to  nj  ooe 
word  with  regard  to  the  alleged  fraud.  Upon  the 
trial  I  entertained  a  conviedon  which  I  thought  war* 
ranted  me  in  refusing  to  send  to  the  jniy  an  issoe  of 
fraud  in  respect  to  the  deed  of  1793.  After  the 
trial,  and  particulariy  aflter  hearing  Mr.  Brewster's 
argument,  I  became  of  opinion  that  I  was  wrong  in 
not  sending  that  question  to  the  jury,  and  I  ooncor 
with  the  other  members  of  the  Court. 

Kbooh,  J. — I  concur  as  to  the  fraud  in  the  procar- 
ing  of  the  deed  of  1793.  I  differ  from  the  other 
members  of  the  Court  as  to  the  admissibility  of  the 
documents  C.  &  B.  and  B.  B.  I  will  take  it  as  io  the 
case  of  C  I  am  of  opinion  that  this  document  was 
not  evidence  against  the  defondants  on  two  grooDds. 
In  the  first  place  there  is  no  extrinsic  evideDce  to 
show  the  character  of  the  party  who  signed  it  It 
is  conceded,  I  say  the  Chief  Justice  has  so  taken  it, 
that  some  such  evidence  shoald  have  been  given,  and 
that  if  the  objection  were  Uken  at  the  trial  it  sfaoold 
have  been  f^ven.  It  is  said  it  should  have  been  ao, 
and  the  party  might  have  supplied  it  The  Chief 
Justice  cited  an  authority  to  show  the  objection 
should  be  pointed.  I  am  struck  by  thecircnmstaDce,  that 
the  document  is  not  prima  fade  evidence;  it  mast  be 
brought  within  some  rule  which  takes  it  ont  of  the 
doctrine  of  hearsay  evidence.  This  not  beiqg  done, 
I  think  it  is  enough  for  the  party  to  say,  it  is  not  evi- 
dence against  me,  without  pointing  it  more  partico- 
larly.  If  there  were  extrinsic  evidence,  the  orw 
would  be  the  other  way.  Bat  upon  the  main  ground 
I  entertain  a  much  stronger  opinion  that  thb  doco- 
ment  is  not  evidence  at  all.  Why  is  it  oecesssir 
to  give  extrinsic  evidence?  Sureiy  it  must  be  la 
order  to  connect  the  party  in  some  way,  and  to  show 
he  had  means  of  knowledge  in  connexion  with  the 
subject-matter  of  the  entry.  Why  is  this  evidence 
ever  admitted?  Becanse  it  is  stated  if  a  party  ae^ 
knowledges  money  received  against  his  intereat,  tbii 
is  a  guarantee  that  he  is  douag  an  honest  transactio^ 
and  therefore  a  certain  amount  of  futh  is  to  be  placed 
which  will  supply  the  want  of  croes-examiuation.  h 
this  an  entry  made  by  a  party  charging  himself  witt 
the  receipt  of  money,  apd  is  he  actoated  by  thes(^ 
motive  which  gives  it  this  character  of  hooesty?  IQ 
the  case  in  B.  &  Ad.  it  issud  the  entry  may  be  made 
at  any  time.  I  concede  that— it  may,  that  u  to  say  it 
is  no  matter  when  made  if  made  under  the  infloeocea 
and  circumstances  which  would  render  it  evidence  >t 
the  time  it  is  made.  But  if  made  under  other  idUo- 
ences,  is  not  the  ground  uken  away?  Look  at  tii» 
document  itself— it  is  dated  1829.  28  yeara  atter  the 
transaction  of  which  it  speaks.  Wbowgnait?  Ouewho 
desc  ibes  himself  Plaisted,  the  surviving  partner  ni « 
firm  of  P.  &  D.,  who  were  the  attorneys  2«  ye«« 
previously  of  Loiti  M.  Is  ho  merely  making  »u  en- 
try which  exonerates  one  and  charges  the  other  as 
between  Lord  M.  and  himself?  Now,  as  plaw  « 
light,  this  was  made  to  be  used  for  a  then  penduift' 
litigation.  It  is  headed, ."  WkaUif  v.  Earl  of  Mas- 
sereene.'* That  may  fairly  be  said  to  be  the  old  ca^ 
But  the  party  heads  it  as  of  the  old  esse.  Do^  * 
party  merely  honestly  scekmg  to  bind  himself  wu  ex- 
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onerate  another,  head  hid  document  m  that  way? 
Then  ••  the  late  firm  as  the  then  attorneys."  Then 
there  IS  no  allegation  that  they  ontinued  snch  after 
that  time.  He  says  the  money  was  received  28  years 
before,  and  the  receipt  is  30  lost  or  mislaid  that  it  can- 
not be  fonnd,  and  to  remedy  Ma  1  tss  he  gives  this. 
It  is  as  plain  as  light  that  this  is  a  certificate  (as  hap- 
pily designated  a  narrcUiceby  Mr.  Brewster).  Such  a 
document  is  admitted,  because  the  motive  is  to  cliarge 
the  party  himself.  But  where  shall -i^x  stop,  25,  30, 
50  years?  Is  a  roan,  in  order  to  remedy  a  loss,  to 
give  a  certificate? — give  a  certificate  that  a  firm  which 
does  not  exist  got  money  fur  a  man  who  long  since 
died,  and  make  statements  11  hicb,  by  a  rule  of  law, 
shall  take  away  the  property  of  nobody)  There  is  no 
case  in  the  books  in  which  such  a  document  as  this 
was  admitted.  It  is  said  the  award  put  an  end  to 
tholitigationr  but  that  is  not  so.  There  is  evidence 
of  a  /u  mda  after  that,  for  though  the  bill  was  filed 
in  1797  ID  thia  country,  the  petition  is  not  filed  till 
1804,  three  years  after  the  time  referred  to  by  this 
docameot.  I  cannot  but  think  the  admissibility  of 
snch  a  docament  rests  npon  th'e  ground  that,  being 
made  by  a  person  honestly  charging  himself  with  the 
receipt  of  money,  and  exonerating  another,  is  a  sub- 
stitBtion  for  the  cro&s  examination. 

CHSisnAN,  J. — I  was  long  impressed  by  the  view 
expressed  by  my  brother  Keogh.  Farther  considera- 
tion has  drawn  me  in  the  opposite  direction.  I  think 
the  safer  coarse  is,  where  there  is  a  doubt,  to  lean  to 
the  admiasibility  of  the  docament  The  Court  is  now 
Quanioioasly  of  opinion  that  the  exceptions  to  the 
jadge^s  refusal  to  send  an  issue  of  fraud  must  be  al- 
lowed. If  the  plaintiff  has  nothing  to  produce  but 
these  deeds  voluntary,  unregistered,  and  unacted  on, 
though  there  were  opportunities  to  act  on  them,  im- 
peached for  fraud,  with  a  conditional  decree  in  1 805, 
he  will  be  under  difficulties.  But  if  he  can  make  out 
that  tliis  8oit  was  compromised  by  arbitration,  that  a 
refereooe  offered  an  election  to  pay  certain  sums  of 
money  to  Lord  M.,  or  to  give  up  the  advowson,  and 
if  there  be  endence  that  he  did  pay  the  money, 
then  he  will  have  a  strong  case  in  answer  to  the  prima 
facie  case  of  impeachment,  though  still  he  will  have 
the  fact  against  him  that  ho  has  allowed  the  convey- 
ance to  remain  a  dead  letter.  Therefore,  the  admis- 
silnntj  of  this  docuinent  is  of  great  impoitance  to 
him.  I  asflame  as  a  fact  P.  filled  the  office  of  attor- 
ney of  Lord  M.  at  the  time  of  the  arbitratioo.  I 
assume  aa  a  fact  that  this  P.  is  the  same  P.  who  at 
the  time  was  partner  of  the  man  who  received  the 
monej.  A  jury  might  so  infer  fairly.  This  is  a  doca- 
meot which,  if  it  does  not  charge  him  with  liability 
for  the  receipt  of  these  monies  is  a  step  towards  doing 
80,  and  therefore  admissible.  The  parpose  for  which 
the  money  was  paid  is  also  in  evidence,  and  if, 
after  the  death  of  P.,  an  action  was  brought  between 
Whaley  and  Lord  Massere^ne,  this  document  would 
be  evidence  against  Lord  Massereene.  Doubtless, 
thia  is  a  narrative  rather  than  an  act,  as  stated  by 
Keogh,  J. 9  bat  that  applies  to  every  receipt  not  made 
contemporaneonsly  with  the  payment.  No  one  denies 
that  a  day  or  a  week  would  not  make  a  difference. 
Here  there  were  nearly  30  years.  But  according  to 
the  dictum  of  Parke,  J.,  di^itance  of  time  makes  no 


difference  as  to  the  admissibility.  It  may  yet  be 
shown  that  Parke,  J's.,  dictum  goes  too  far,  may  be 
pushed  too  far,  but  if  so  it  ought  to  be  so  declared  by 
a  higher  tribunal.  The  considerations  stated  by  Keogh, 
J.,  will  be  very  strong  to  go  to  the  jury  to  make  them 
refuse  to  act  011  the  documents;  but  I  think  our  de- 
termination will  be  more  likely  to  be  in  accordance  with 
justice  if  this,  with  all  its  iiifiimities,  bo  re- 
ceived, which  is  the  only  evidence  the  plaintiff  has  to 
go  ou.  Therefore,  with  very  great  doubt»  I  chauge 
from  my  former  upiulou. 

Venire  de  novo. 


Court  of  Appeal  lit  €l)anten}. 

t  Reported  by  Bdmund  T.  Bewley,  Etq.,  BarrtaCer.jit.1  aw.3 

[Befokb  thr  Lord  Chancellor,  the  Lord  Justice  or 
Appeal,  and  Babon  Huques.] 

Belcher  v.  Brady. — May  13. 

AdoouMon-^Lache^ — Renewal — Pleading. 

^.,  the  rector  oj  the  parish  of  T^  and  proprietor 
of  a  neighbouring  estate^  toas  seised  in  fee  of  the 
advowson  and  right  of  presentation  to  the  living; 
and  was  also  entitled  to  a  rent  of  £28  7s.  5d,  per 
annum  payable  out  of  certain  glebe  lands  5v  the 
incumbent  of  T.for  the  time  being.  The  estate  of 
A.,  including  the  advowson^  having  been  put  up 
for  sale  under  an  order  of  the  Incumbered  Estates 
Courts  the  printed  rental^  in  giving  the  particulars 
of  the  advowson^  slated  that  there  were  attached  to 
Oie  living  19a-  Ir,  Ip.  statute  measure^  ofglebe^ 
valued  at  £1  \0s.  per  acre  (not  mentioning  that 
this  land  was  subject  to  any  rent)  In  the  same 
rental^  in  the  lot  which  comprised  the  lands  of  T^ 
a  portion  of  them  was  set  doum  as  ^^  glebe  land  not 
soldi*"*  and  in  the  map  attached  the  glebe  land  was 
left  uncdoured  and  marked  as  **  not  in  the  estate.  * 
In  an  advertisement  subsequently  published  for  the 
sale  of  the  advowson,  it  was  again  stated  that  \  9a. 
Ir.  7p.  ofgUbe  land,  valued  at  £30  per  annum 
were  held  with  the  living.  A,  was  a  party  to  all 
the  proceedings  in  the  Incumbered  Elates  Court. 
The  advowson  was  sold  and  conveyed  by  the  Com- 
missioners to  J9m  from  whom  it  was  afterwards 
purchased  by  C,  a  clergyman  of  the  Established 
Church.  Previous  to  diis  latter  sale  C.  visited  the 
parish  ofT;  and  X,  the  son  of  A^  on  that  occ^ 
sion  shewed  C  a  copy  of  the  advertisement  before 
mentioned,  and  represented  the  particulars  contained 
in  it  as  being  correct.  On  the  death  of  ^.,  C. 
presented  himself  to  the  living  of  T.  Shortly  after- 
wards a  demand  for  rent  of  the  gUbe  lands  was 
made  of  C.  by  X,  the  son  and  devisee  of  A.;  .and 
on  his  refusing  to  pay  it,  an  action  of  ^ectment 
was  oomntencedfor  the  recovery  of  the  lands.  In 
a  suit  instituted  by  Cfor  an  injunction  to  restrain 
the  proceedings  at  law,  on  the  ground  that  by  the 
acts  and  conduct  of  A.,  C  had  been  led  to  suppose 
that  the  gUbe  lands  were  not  subject  to  rent^  Held, 
that  as  A.  had  lain  by  and  not  asserted  his  claim 
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during  the  proeeedinga  in  the  Incutnhered  Estatee 
Court,  the  rtHeJ  eought  ahoM  be  granted. 
The  glAe  lands  of  1.  were  hdd  under  a  leaae  ofUvee 
renewabh  far  ever^  the  kui  life  in  whi^  had 
drepped  on  the  death  of  A.    Ihe petition  of  C, 
prayedf  firsts  to  have  the  glebe  lands  dedared  dis- 
charged from  anjf  lease  or  rent;  secondly  that^  if 
suijeei  to  the  leaee^  ooaypensation  should  be  made  to 
C.foT  his  loss  as  purchaser;  and  lastly^  that,  if 
necessary^  a  renaaal  of  the  lease  should  be  executed 
by  X.toC.    Held— 2^  the  frame  of  ihe  petition 
was  not  open  to  objection^  and  that  the  prayer  for 
alternative  relief  was  admissibU. 
Tan  case  came  before  the  Coiurt  oo  appeal  Iroiii  the 
decia'oD  of  the  Lord  Chancellor,  wboee  jndgment,  to- 
gether with  the  fall  particalars  of  the  case  in  the 
Ck>art  below,  will  be  found  ante;  p.  265. 

Brewstiert  Q.O^  {wkh  him  Norman,  Q,C.,midA. 
Henderson),  for  the  respondent,  the  petitioner  in  the 
Coort  below. — ^The  appellant  maintains  that  he  was 
not  an  agent  anthorised  to  make  representations  for 
his  father,  the  Rev.  Thomas  Brown  Brady,  on  the 
occasion  of  Mr.  Belcher's  visit  to  Tomgreanj.  We 
are  willing  to  admit  this;  we  never  thought  to  make 
him  liable  as  agent  for  his  father.  The  case  is  rather 
that  of  a  party  standing  by,  and  allowing  others  to 
contract,  on  a  misuken  idea  that  he  might  have  cor 
reeled.— F(Wf«r  v.  Savage  (9  Mod.,  37);  Wright  v. 
Sntwe(2  De  G.  &  Sm.,  321);  Beresford  v.  JUa- 
ward  (2  Atk.»  4vi);  Oovett  v.  Richmond  (7  Sim.,  1); 
Boyd  Y.  BeUon  (\  Jo.  k  Lat.,  730);  Caimcrossy. 
Lorimer  (3  Maoq.,  827);  Beade  v.  Armstrong  (3  Ir. 
Jar.,  N.  a,  305 ;  a.  c.^  7  Ir.  Gh.  Rep.,  266;  Dmy'a 
Kep.,  \jtemp.  Nspier,]  65)^ 

Serjeant  Sullivan  (with  him  JeBett)  in  support  of 
the  appeal — The  form  of  this  petition  is  without  any 
precedent,  containing,  as  it  does,  inconsistent  prayers 
of  the  most  contradictory  characters.  Sach  a  prayer 
for  alternative  refief  is  bad  npon  the  authority  of  Lind- 
say V.  Lynch  (2  Sch.  &  Lef.,  1).  This  point  in  itself 
is  fatal  A^n,  the  right  to  relief  is  rested  on  the 
representations  of  the  Rev.  Thomas  Browne  Brady, 
and  on  his  acts  and  conduct,  bat  it  is  never  alleged 
nor  suggested  that  the  appellant  or  his  mother  were 
ihe  agents  of  the  late  incumbent,  or  even  authorised 
by  him  to  make  any  statements  as  to  thb  value  of  the 
living.  As  the  authority  to  act  as  agent  has  not 
bf  en  ever  stated  in  the  petition,  it  cannot  now  be  re- 
lied on  by  the  petitioner. — Mortal  v.  Lyons  (8  Ir. 
Oh.  Rep.,  1 12).  There  is  no  evidence  ^hat  the  hand- 
bill, which  has  been  put  forward  as  a  strong  point  in 
the  case,  ever  reached  the  Rev.  Thomaa  Browne 
Drady,  6r  was  ever  heard  of  by  him.  Assaming  that 
he  was  lK>und  by  the  rcnul,  in  the  enumeration  of  the 


tion  as  to  the  valne  of  the  advowaon,  hut,  at  the  Btme 
time,  they  put  htm  on  his  guard  as  to  taking  their 
statements  as  conclusive.  £1,400  was  all  that  was 
given  by  Mr.  Reeves  for  the  advowaon.  If  he  hsd 
come  subeequenriy  to  the  Incmnbered  Estates  Oent 
seeking  compensation  on  the  ground  that  the  glebe 
land,  which  the  Commissioners  never  purported  to 
convey  to  him,  was  subject  to  a  bead-rent,  would  lua 
application  have  been  listened  to  for  a  momeDt? 
Buppoee  the  Rev.  Andrew  Belcher  had  presested 
aome  one  else  to  the  living,  coild  the  presentee  ban 
had  a  right  to  refose  payment  of  this  rent? 

Jellett  on  the  same  side.— The  diiforent  parts  of  the 
prayer  of  the  petition  seek  for  inconsistent  kinds  of 
reliet  First,  there  is  a  repudiation  of  the  teniocj; 
then  a  prayer  for  compensation}  and  lastly,  a  pnyer 
for  a  renewal  of  the  lease  under  whkh  the  faunds  ire 
held.  IThe  Lord  Chaneellor.^AB  incambeat,  the 
petitioner  may  be  entitled  to  one  Idnd  orreliei;  andu 
owner  of  ^he  advowson,  to  another.  The  case  is  dif- 
ferent from  that  of  Lindsmf  v.  Lynch.']  It  has  been 
established  that  when  a  tenant  disclaims  his  landlord*! 
title,  all  right  to  a  renewal  is  at  an  end.  [The  Lord 
ChancdloTM — Does  a  man  loae  his  right  to  a  reoewal 
by  endeavouring  to  prove  that,  anbseqaently  to  the 
execution  of  the  lease,  the  landlord  assigned  bis  in- 
terest to  the  tenant?]— Zon^  V.  Long  (11  Ir.  Ch. 
Rep^  252;  6  Ir.  Jur^  N.  S.,  49);  Rice  v.  (TCmor 
(12  Ir.  Ch.  Rep.,  424;  7  Ir.  Jur.,  N.  8.,  109).  lU 
Rev.  Thomas  B.  Brady,  though  nominally  a  partj  to 
the  proceedings  in  the  Incumbered  Estates  Court,  bad 
not  any  control  over  them.  .As  to  the  handbill  which, 
it  b  alleged,  the  appellant  shewed  the  respondeotoo 
the  occasion  of  his  visit  to  Tomgreany,  as  has  bseo 
ahready  stated,  there  is  no  evidence  that  the  lands  an 
not  worth  £30  per  annnno,  and  again,  even  if  the  ap- 
pellant unintentionally  made  any  inaccurate  represen- 
tation, as  he  had  not  then  any  interest  in  tbs 
lands,  he  cannot  be  held  bound  thereby.  In  Thomp- 
son V.  Smpson  (2  Jo.  &  Lat.,  1 10),  a  fiather  convejed 
an  estate  to  a  purchaser  for  valuable  consideration, 
under  the  impression  that  he  was  the  owner  in  ftei 
whereas  he  had  only  a  Kfe  esUte,  with  a  poirerof 
appointment  amongst  his  children,  the  son  being  pre- 
sent at  the  transaction^  and  assenting  to  the  con?ej- 
anoe;  and  it  was  held  that  the  interest  which  the  ion 
had  in  the  lands  at  the  time  of  the  conveyance,  hot 
not  that  which  he  aubsequently  acquired,  was  boona 
by  his  assent  to  the  conveyance  to  the  pnrcbaMr.  ' 
Norman,  Q,C^  in  reply,  cited  tTAfev.  &Mm\} 
H.  of  L.  Oa.,  605). 

Tm  Lord  Chancellor— I  am  of  opmiw  that  tt« 
decree  should  be  affirmed.  The  prooeefflngs  m  tw 
Incumbered  Estates  Court  were,  without  mny  do^ 
lots  no  land  is  stated  to  be  attached  to  the  advowsou ;  binding  on  the  Rev.  Thomas  B.  Brady.  The  eflw 
and  though  in  every  other  case  the  lots  are  set  down  of  the  conveyance  ezcicut^d  by  the  Commissioners  to 
to  be  sold  as  they  are  represented  in  the  rental,  in  the  Mr.  Reeved  does  not  enter  into  the  present  question. 
cabe  of  the  advowson  the  following  Words  are  ap-  It  was  in  fact  a  mere  conveyance  of  the  advowson. 
pended,  "but  the  Commissioners  do  not  guarantee  giving  to  the  purchaser  the  right  to  present  totue 
the  accuracy  of  the  above  returns.*'  Again,  there  is  living,  but  at  the  sarte  time  giving  to  the  clw'k  ptt^ 
not  a  particle  of  evidence  to  show  that  the  interest  in  sented  all  the  benefits  tod  emoluments  attached  to  or 
the  lease  of  these  glebe  lands  is  not  worth  £30  a  appurtenant  to  the  rectory.  The  description  m  tne 
year.  The  maxim,  caveat  emptor,  is  Applicable  to  the  deed  of  conveyance  only  purports  to  inchide  the  «• 
preeekit  ease.  The  Commissioners  did  all  in  their  I  vowson,  but  we  all  know  that  the  true  test  of  iw 
power  to  supply  the  purchaser  with  correct  infoma-    value  of  an  advowson  is  the  income  of  the  living,  mo- 
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difled,  of  course,  bj  the  effect  of  the  age  of  the  mcnm- 
bent  for  the  time  being.  Nothing^  however,  as  I  have 
already  stated,  toms  upon  the  effect  of  this  eonrejr- 
aoce;  bat  the  representatioiis  of  the  Ck>mm!8doner8 
made  on  the  occasion  of  the  sale,  appear  to  me  con- 
closive  on  all  parties.  My  mind  is  clear  that  the  ad- 
vertisement and  handbill  reached  Mr.  Brady  at  the 
time  at  which  the  sale  took  place.  I  do  not  dwell  on 
the  representations  made  by  the  appelfamt  at  the  time 
of  Mr.  Belcher's  visit  to  Tomgreany.  It  might  be 
hard  to  fix  them  on  lum,  and  although  liable  perhaps 
in  a  Oonrt  of  Law  for  the  effect  of  his  8ta>tementSy  it 
is  unnecessary  to  consider  ^his  matter  here.  He  acts» 
however,  plainly  as  agent  for  his  fSuhei*,  and  this  I 
cannot  doubt  fh>m  his  conduct  on  the  occasion.  He 
gives  just  the  information  that  he  has.  I  do  not 
mean  to  say  that  either  he  or  his  fkther  hitentionally 
kept  back  the  existence  of  this  rent:  certainly,  how- 
ever, the  estate  is  sdd  without  it  being  included,  the  de- 
scriptive particnhirs  in  the  schedule  expressly  declaring 
that  the  glebe  is  not  any  part  of  the  estate.  In  all  this 
aoeoont,  no  mention  is  made  of  any  rent  payable: 
this  is  a  case  m  which  the  Commissioners  represent 
to  a  purchaser  the  value  of  a  property,  and  get  firom 
hhn  a  certain  price,  under  the  idea  that  the  land  is 
worth  50d.  per  acre.  It  tnms  out  to  be  worth  little 
or  nothiog,  and  under  such  circumstances  the  respon- 
dent is  Iklriy  entitled  to  relief.  As  to  the  frame  of 
the  suit,  the  party  is  thrown  into  a  difficulty  by  the 
oondnct  of  his  landlord.  Cannot  he  chdm  an  exemp- 
tion from  rent  without  giving  up  his  right  to  a  re- 
newal? It  would  be  very  hud  to  hold  this.  Must 
two  biUa  be  filed  to  protect  his  hiterests?  I  thhik 
that  there  b  no  inconnstency  in  such  a  prayer  for 
diflerent  kinds  of  relief. 

Ths  Lord  Jn^ncB  or  Appeal.— -This  case,  I  am  of 
opmion,  admits  of  no  manner  of  doubt.  The  question 
is  simply,  what  was  the  value  of  ^he  living  represented 
to  be  at  the  sale  in  the  Incumbered  Estates  Court. 
This  is  a  mere  matter  of  fact  It  is  perfectly  plain 
that,  no  matter  what  the  document  may  be  in  itsel( 
the  supreesion  of  any  mention  of  rent  in  the  schedule 
(which  was  quite  silent  on  the  subject)  led  parties  to 
suppoee  that  the  glebe  hind  was  free  from  rent  Mr. 
Thomas  B.  Brady  was  a  party  to  these  proceedings, 
sad  is  dearly  fixed  with  notice  of  the  statements  as 
to  the  valoe  of  the  rectory.  The  second  documeat 
also  does  not  oontam  any  allegation  that  any  rent 
would  issue  out  of  the  gldbe  lands,  and  cobseqnently 
the  eonveyaaoe  executed  has  given  the  land  to  the 
respondeot  discharged  from  rent  With  respect  to 
the  objedkm  brought  against  the  fiirm  of  the  petition, 
the  ease  is  perfectly  distinguishable  from  Lindsay  v. 
I4fnck,  The  frame  of  the  present  suit  has  arisen, 
not  from  two  states  of  facts,  but  from  different  bfe- 
fereoces  firom  the  same  state  of  facts, 

HoGflia,  B. — The  representation  of  the  handbfll 
abne,  is  svfiicient,  in  my  opinion,  to  decide  the  pre- 
sent questbn.  It  is,  in  fact,  equivalent  to  a  rental, 
and  was  under  the  hand  of  the  secretary  to  the  In- 
combered  Estates  Court  It  is  nunecessary  to  consi- 
der whether  Mr.  Brady  had  notice  of  it  or  not;  he  is 
as  mneh  bound  by  it  as  by  the  order  fi>r  sale.  I  con- 
car  wholly  in  the  judgment  already  pronouucod  by 
the  Lord  Chancellor  and  the  Lord  Justice  of  AppeaL 
Decree  below  affirmed. 


€ontt  of  €tuttte»  Mtntfi. 

CHipocted  tqr  WUIUm  Woodlo^k,  Eiq^  Burlaw  rt  Ifiw J 

Haxxbtov  f.  Qbedo.— JKeiy  23,  27. 
Ubfl^^PfMUged  cotwattiwiogljoii. 

In  anoOionhj^  a  edUatorJor  libel  contained  in  a  let- 
ter to  tke  Secretary  of  the  Law  Soddy  the  defen- 
dani  pleadedt  eettmg  out  certain  oondndt  of  the 
piaintijf  which  he  said  he  bdieved  to  be  improper 
and  unprofueional;  that  he  believed  ittobehia  duly 
ae  a  menJier  of  society t  and^  as  such  interested  in 
the  good  conSui  of  the  profession^  to  bring  the 
plaintij^^s  conduct  tiitdsr  the  notice  of  the  Society^ 
who^  he  believed^  had  Ae  power  and  duty  ofmsti- 
iuiing  inquiry  so  as  to  prevent  Ae  rq^etition  of  the 
oonAict  complained  of;  and  thai  he  eorote  the  letter 
for  the  bona  fide  purpose  of  procuring  inquiry  and 
preventing  the  rq>etition  of  the  conduct  Held— i 
(dissentiente  FitzgeraH  J.)  that  this  defence  was 
good^  and  that  the  communication  was  pnvilegedm 

DoffntaKB. — ^The  first  paragraph  of  the  summons  and 
plaint  oomplamed  that,  whereas  the  pluntiff  for  a  long 
time  before,  and  at  the  time  of  the  committing  of  the 
grievances  by  the  defisndant  thereafter  mentioned  had 
been,  was,  and  stUl  was  an  attorney  at  law,  a  solicitor 
in  the  High  Court  of  Chancery  and  her  Majesty's 
proctor  in  Admiralty  causes  in  Ireland,  and  had  ex- 
ercised and  carried  on  his  said  profession  and  busbess 
of  an  attorney,  solicitor,  and  proetor  with  great  credit 
and  leputation;  and  whereas  the  said  plainUff  was  at 
the  time  of  the  committing  of  the  said  grievances 
by  the  said  defendant,  a  member  of  the  Inoor- 
porated  Society  of  Attorneys  and  Solicitors  of  Ire- 
land, which  society  was  compost  of  the  leading  mem- 
hers  of  the  plaintiff's  said  profefluiion;  and  the  said 
plaintiff  always  hitherto  was  held  fai  great  esteem 
and  respect  in  said  sodety,  and  by  the  membe» 
thereof;  and  whereas  the  said  plaintiff,  as  such 
attorney  as  aforesaid,  had  been  retained  and  employed 
by  one  Salvatore  Cafiero,  captain  of  the  brig «'  Salem," 
to  prosecute  an  action  against  the  said  defendant  to 
recover  a  claim  which  the  said  Salvatore  Cafiero  had 
agiUnst  the  sud defendant  for  fireight;  yet  the  said  de- 
fendant knowing  the  premises,  but  contriving  and  m- 
tendmg  to  mjnre  the  said  plamtlff  in  his  sidd  credit 
and  reputation,  and  also  in  his  said  profession  and 
busmess,  and  to  canse  {^  to  be  suspected  and  beHeved, 
and  especially  by  the  members  of  the  said  sodety, 
that  the  said  plaintiff  had  conducted  himself  disho- 
nestly and  improperiy  in  relation  to  the  said  action, 
and  that  the  said  phuntiff  was  nnfit  to  be  a  member 
of  the  said  society,  on  the  26th  January,  1863, 
falsely  and  maliciously  wrote  and  published  a  false, 
scandalous,  and  defamatory  libel  of  and  eonoemmg 
the  said  pkintiff,  and  of  and  concerning  him  in  respect 
to  his  said  business  and  profession  in  a  certain  letter 
addressed  to  the  secretary  of  the  said  Incorporated  So- 
ciety, that  is  to  say,  •'  Sir,'»  (meaning  the  said  secre- 
tary of  the  said  Incorporated  Society  of  Attorneys  and 
Solidtbrs  of  Ireland)  **  we,"  (meaning  the  said  defen- 
dant) *'now  beg  to  inform  yon"  (meaning  thereby 
the  said  Incorporated  Sodety  of  Attorneys  and  Soli- 
dtors)  '*  that  on  or  about  the  1st  December  last  we  " 
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(meaoiDg  tbe  said  defendant) "  "« engaged  John  T. 
Hamerton'*  (meaning  tbe  said  pluntifF)  **to  act 
for  OS  ^  (meaning  the  said  defendant)  '*  in  a  case  then 
pending,  Cafiero  ▼•  Oreene^^  (meaning  the  said  case 
in  which  the  said  plaintiff  had  been  concerned  for  the 
said  Cafiero)."  «*We,'^  (meanhig  the  said  defen- 
dant) '*  can  prove  the  said  Mr.  Uamerton,  of  Sack- 
Tille-street,''  (meaning  the  said  plaintiff)  *' agreed  to 
act  for  ns,'*  (meaning  the  said  defendant,  and  mean- 
ing thereby  that  the  8aid  plaintiff  had  been  retained 
and  employed  by  the  said  defendant  to  act  as  his  the 
said  defendant's  attorney,  and  had  consented  and  un- 
dertaken to  act  as  such  attorney)  ^  «« and  were  as- 
tonished some  time  afterwards  to  find  he ''  (meaning 
the  said  plaintiff)  '*  had,  without  any  notice  what- 
i^ver,  changed  his"  (meaning  the  said  p!aintifi*'8) 
*'  mind  and  taken  np  the  case  for  the  plaintiff''  (mean- 
ing the  8aid  Cafiero,  and  meaning  thereby  that  the 
said  plaintiff  had  betrayed  his  dnty  as  an  attorney  and 
solicitor;  and  that  after  the  said  plaintiff  had  been 
retained  by  the  said  defendant  to  act  as  his  the  said 
defendant's  attorney  in  the  said  action  of  Cafiero  y. 
Chreenty  and  after  the  said  plaintiff  had  been  entrusted 
wUh  the  case  of  the  said  defendant,  that  the  said 
plaintiff  wrongfully  and  without  any  just  cause,  and 
contra  y  to  his  duty  as  an  attorney,  and  iu  betrayal  of 
the  confidence  placed  in  the  said  plaintiff  by  the  said 
defendant,  acted  as  the  attorney  for  the  said  Cafiero 
in  the  said  action).  **  This  circumstance,  coupled 
with  his  "  (meaning  the  plaintiff's)  '*  conduct  since," 
(moaning  that  the  said  plaintiff  had  since  actod  im- 
properly and  in  a  manner  unbeeoming  his  said  profes- 
bion  as  an  attorney,  solicitor,  and  proctor)  *Mn- 
duced  us  "  (meaning  the  said  defendant)  **  to  lay  the 
case  before  your  respectable  body,"  (meaning  the  said 
Incorporated  Society  of  Attorneys  and  Solicitors  of 
Ireland^  **  trusting  you  "  (meaning  the  said  society) 
*^  will  deal  with  it  as  it  deserves  "  (meaning  thereby 
that  the  said  plaintiff's  conduct  was  so  bad  that  it  de- 
feerired  tbe  censure  of  the  said  Incorporated  Society  of 
Aitonieys  and  Solicitors  of  Ireland,  and  that  the  said 
plaintiff  ought  to  be  punished  by  the  said  society). 
«»  We  "  (meaning  the  said  defendant)  *'  shall  bo  glad 
to  give  yon  "  (meaning  the  said  society)  **  any  fur- 
ther information  on  the  subject "  (meaning  thereby 
that  the  said  defendant  had  in  bis  possession  and  could 
give  further  information  in  relation  to  the  conduct  of 
the  said  plaintiff  which  would  prove  that  the  said 
plaintiff  was  an  unfit  and  improper  person  to  be  a 
member  of  so  respectable  a  body  as  the  said  Incorpo 
rated  Law  Society,  and  that  it  would  be  a  pleasure 
and  gratification  to  the  said  defendant  to  communicate 
such  information  to  the  said  society),  '*  and  are  yours 
respectfully,  Green,  Brothers  "  (moaning  the  said  de- 
fendant •  The  seci  nd  paragraph  set  out  the  same 
letter  again,  but  without  innuendoes,  and  the  sum- 
mons and  plaint  coocluded  by  complaining  that  by 
menus  of  the  several  grievances  the  said  plaiutifi"  had 
been  and  was  greatly  prejudiced  in  his  ciedit  and  re- 
putation, and  especially  amongst  the  members  of  the 
said  incor|)orated  Society,  and  was  suspected  to  have 
actod  dishonestly  and  impropeily  in  his  said  business 
and  professiLn.  and  to  have  been  guilty  of  the  mis- 
conduct so  as  aforsaid  mentioned  to  have  been  im 
puted  to  htui,  to  the  damage  of  the  said  plaintiff  of  I 


£1000.  To  both  these  paragraphs  •  the  defendaot 
pleaded^  thirdly,  that  the  letters  in  the  said  first  and 
second  counta  respectively  set  fiorth  were  one  and  the 
same  letter,  aud  Dot  other  or  difoent  letten;  aod 
that  before  the  writing  or  poUishuig  of  the  said  let- 
ter, as  in  the  sdd  first  and  seoood  counts  respectirelj 
alleged,  one 'William  Richardson,  as  attorney  for  and 
on  behalf  of  the  said  Salvatore  Cafiero^  in  said  plaint 
mentioned,  bad  applied  to  defendant  for  payment  of  a 
certain  balance  of  frmgbt  claimed  by  the  said  Salva- 
tore Cafiero  to  be  dae  to  him  by  defendant;  tod  thai 
thereupon  the  defendant  had  engaged  the  plaintiff, 
and  the  plamtiff  had  agreed  to  act  as  attorney  for  de- 
fendant in  reference  to  the  said  claim  of  the  said  Ca- 
fiero, and  any  proceedings  that  might  be  taken  at  sftit 
of  said  Cafiero  against  defendant  on  foot  thereof;  aud 
defendant  said  that  the  plamtiff  afterwards  and  with- 
out notice  to  the  defendant  changed  his  mind  and 
took  up  the  case  of  the  said  Cafiero^  and  acted  as  attor- 
ney for  the  said  Cafiero  against  defendant;  and  de- 
fendant said  that  after  the  plaintiff  had  so  taken  op 
the  case  of  the  said  Cafiero,  and  acted  as  attorney  for 
him  against  defendant  as  aforesaid,  and  after  tbe  de- 
fendant, at  the  request  of  plaintifi^  had  named  so  a^ 
torney  on  the  part  of  defendant,  to  wit,  the  said  Wil- 
liam Richardson,  to  accept  service  on  behalf  of  defen 
dant  of  a  writ  of  summons  and  plaint  at  tbe  rait  of 
said  Cafiero  against  defendant,  the  plaintiff,  neverthe- 
less, did  not  nor  would  send  said  writ  to  sud  Wil- 
liam Kichardson  to  accept  service  for  defendant  u 
aforesaid,  but  employed  and  instructed  a  common  bai- 
liff to  serve  said  writ  publicly  on  defendant;  sod  d^ 
fendant  said  that  he  felt  aggrieved  by  the  aforesaid 
conduct  of  the  plaintiff,  and  bona  fide  belie?ed  that 
the  same  was  unprofessional  and  improper,  and  calco- 
lated  to  affect  injurionsly  the  character  of  the  profee- 
siou  to  which  the  plaintiff  belonged;  and  that  it  wa» 
the  duty  of  the  defendant  as  a  member  of  societj,  and 
as  such,  interested  in  the  good  conduct  of  the  mem- 
bers of  said  profession,  to  bring  the  said  condoct  of 
the  plaintiff  under  the  notice  of  those  who  were  abo 
interested  in  the  good  conduct  of  said  members,  and 
had  the  power  and  duty  of  preventing  the  repetition 
of  improper  or  unprofessional  conduct  on  the  part  of 
any  of  said  members;  and  defendant  said  that  at 
and  previously  to  the  writing  and  publishmg  of  tbe 
said  letter  the  Incorporated  Society  of  Attomejs  aod 
Solicitors  of  Ireland  was  a  society  composed  of  the 
leading  members  of  said  profession,  and  had  been  is- 
corporated  for  the  general  benefit  of  said  profession; 
and  that  defendant,  bona  fide  believing  that  the  said 
society  had  full  power,  and  that  it  was  tbe  doty  of  the 
said  society  to  make  such  inquiry  as  aforesaid  into  the 
conduct  of  the  members  of  said  profession,  and  to  pre- 
vent the  repetition  of  improper  or  oiiprofiossional  con- 
duct on  the  part  of  any  of  said  members,  wrote  aud 
sent  to  the  said  society  the  said  letter  in  the  said  first 
and  second  counts  respectively  mentioned,  with  the 
bona  fide  ohysQi  of  procuring  each  iaquiry  as  afore- 
said to  be  instituted  into  the^said  conduct  of  tbe  plain- 
tiff, and  for  the  purpose  of  preventing  the  repetitioo 
thereof  in  ca^e  it  should  be  found  to  be  improper  and 
unprofessional,  which  was  the  writing  and  publication 
complained  of  in  the  said  first  and  second  oouou  re- 
i^pectively;  and  defendant  said  he   wrote  aod  pob- 
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lUhed  Sftid  letter,  being  a  privileged  commanication, 
and  on  a  lawful  oscasion;  and  that  he  wrote  and  pob- 
lisbed  the  same  in  good  faith  and  without  malice,  and 
believing  the  statements  therein  contained  to  be  tme 
in  sobstance  and  in  fact  To  this  defence  the  plain- 
tiff demurred  on  the  ground  that  the  matters  and  cir- 
cumstances therein  stated,  in  manner  and  form  as  the 
same  were  pleaded,  were  not  sufficient  at  law  to  con- 
atitute  the  writing  and  publishing  of  the  said  letter  a 
priTilegeJ  commnnication. 

Todd  (with  him  M'DonogK  C^C.)  for  the  plaintiff 
in  support  of  the  demurrer — The  occasion  stated  in 
the  defence  was  not  sufficient  to  make  the  publication 
pri\ilegcd.  The  authorities  shew  that  in  order  to 
make  a  communication  privileged,  the  party  making 
it  mu$t  have  a  dutj  to  perform  either  legal  or  moral, 
public  or  private,  or  the  communication  must  be  in  a 
matter  concerning  his  own  affairs,  and  in  which  he 
has  himself  a  personal  interest.  The  dutv  or  interest 
which  will  bring  a  commnnication  within  the  .protec 
tioa  of  the  law  must  be  personal  to  the  person  making 
the  commnnication:  it  must  not  be  merely  a  duty 
general  upon  all  mankind — Toogood  v.  Sparing  (1  Cr. 
M.  &  Rose,  181);  Harrison  v«  Bush  (5  £11.  &  BL, 
34 4 J— it  must  be  obligatory  on  the  party  to  make 
the  communication — Fraeger  v«  Shaw  (4  Ir.  C.  L.  H. 
660);  Ede  v,  ScoU  (7  Ir.  C.  L.  R.,  607);  BeU  v. 
Parke  (10  Ir.  0.  L.  R.,  279);  Coxhead  v.  Richards 
(2  C.  B.,  569).  A  mere  belief  of  the  existence  of  a 
datj  is  not  sufficient:  the  duty  must  in  fact  exist-^ 
Blaekham  v.  Pttgh  (2  G.  B.,  611).  If  this  defence 
ia  held  to  be  good,  then  every  information  of  a  com- 
mon informer  must  be  held  to  be  privileged — Martin 
V.  Strang  (5  Ad.  &  Eli.,  535);  Fairman  v.  Ives  (5 
B.  A  Aid.,  642);  Blagg  v.  Sturt  (10  Q.  B.  899). 

PuredL  and  Sidney,  Q  C.y  for  the  defendant— It 
is  not  necessary  m  order  to  make  a  commnnication 
privileged  that  there  should  be  that  personal  duty 
which  involves  a  legal  obligation  on  the  part  of  the 
defendant  The  first  question  here  is  whether  or  not 
the  Incorporated  Society  of  which  the  plaintiff  is  a 
member  was  a  proper  tribunal  for  the  defendant  to 
make  a  oompkint  to  with  a  view  to  an  inquiry.  The 
second  is,  whether,  if  the  defendant  honestly  believed 
that  it  was  such  a  tribunal,  although  in  fact  it  was 
not*  he  would  be  protected.  The  society  was  incor- 
porated by  royal  charter  in  1852.  ^Fitzgerald,  J. — 
Is  that  a  matter  that  we  can  take  notice  of?  The 
charter  is  not  referred  to  in  the  pleadings].  We  will 
not  press  the  matter  now,  but  we  are  eutitle<l  to  push 
it  to  this  length  that  Wi\  find  on  the  record  a  body  of 
a  profession  incorporated  for  the  general  benefit  of  the 
prut'ession,  and  we  submit  that  that  was  a  proper  tri- 
bunal for  a  party  aggrieved  by  misconduct  on  the 
part  of  a  member  of  the  body,  to  lay  his  complaint 
before.  It  is  not  neces6ary  that  the  body  should 
have  the  power  of  giving  redress.  It  is  enough  if  the 
channel  through  which  the  cominuuicatiou  is  made 
can  put  the  matter  in  a  train  of  iuveotigation  so  as  to 
have  it  set  right.  There  are  cases  in  which  this  In 
corporated  Society  interfered  in  motions.  [Hayes,  J. — 
I  think  there  i^  a  rule  of  Court  requiring  that  a  mo- 
tion shall  not  be  made  for  the  admission  of  an  attor- 
ney without  notice  being  served  on  the  Incorporated 
Societ)-].    FairmcM  v.  Ives  shews  that  it  is  not  ne- 


cessary that  the  complaint  should  be  made  to  a  tri- 
bunal having  power  to  give  redress.  Further  the  de- 
fendant had  an  interest — McDowell  v.  Claridge  (I 
Campb.  267);  Blagg  y.  Sturt;  Harrison  v.  Bush; 
Blaekham  v.Pugh;  Wenham  v.  Ash  (\3C.B.  S86)\ 
Turnbull  y.  Bird  (2  F.  &  F.,  508).  The  gist  of  the 
action  of  libel  is  malice,  and  Harrison  v.  Bush  shews 
that  the  ground  of  privilege  really  is'-  that  that  pre- 

]  sumption  of  malice  is  reb'htted — Tc^lor  v.  Hawkins 
(16  Q.  B.,  808).  The  authorities  are  clear  that  if 
the  party  had  reasonable  grounds  for  belie viiig  that 
a  power  of  redress  did  reside  with  the  tribunal  which 
he  addressed,  the  communication  would  be  priviiuged. 
Here  then  were  reasonable  grounds.  There  are  many 
cases  in  which  the  party  had  no  direct  individual  in- 
terest  in  the  communication — Todd  v.  Hawkins  (8  C. 
&  P.,  88). 

I  M'Donogh,  Q.(7.,  replied,  citing  the  rule  laid  down 
by  Lord  Campbell  in  Dickson  v.  2*he  Earl  of  Wdton 
(I  F.  &  F.,  p.  426). 

Cur*  adtf,  wdt. 

June  2. — FnzoEBALD.  J. — ^This  case  c:ime  before 
ns  on  the  27th  May,  and  tbe  question  arose  upoii  de- 
murrer to  the  third  defence  to  the  summons  and 
plaint.  The  action  was  for  libel,  and  the  summons 
and  plaint  contained  two  counts.  The  libel  com- 
plained of  consisted  of  a  letter  wihich  purported  to  be 
addressed  by  the  defendant  to  the  Incorporated  So- 
ciety of  Attorneys  and  Solicitors  in  Ireland,  and  that 
letter  is  in  these  words.  (His  Lordship  read  the  let- 
ter which  is  set  out  in  the  pleadings  giVcn  above). 
That  is  the  letter  which  is  charged  to  be  a  defamatory 
libel,  and  which  b  the  subject  of  the  action.  The 
plaint  contained  two  counts,  and  it  is  only  necessary 
to  advert  to  them  for  the  purpose  of  pointing  out 
that  in  the  first  count  the  innuendoes  are  of  an  exten- 
sive character.  For  instance,  after  stating  that  tho 
tme  meaning  of  part  of  the  letter  was  that  ''  the 
plaintiff  had  in  taking  up  the  case  of  Mr.  Gafiero 
betrayed  his  duty  as  an  attorney  and  solicitor,  and 
.  that  after  the  plaintiff  bad  been  retained  by  the  said 
I  defendant  to  act  as  the  defendant's  attorney  in  the 
action  of  Cafiero  v.  Orecne,  and  after  the  plaintiff 
had  been  entrusted  with  the  case  of  the  defendant, 
that  the  plaintiff  wrongfully,  and  without  any  just 
I  cause,  and  contrary  to  his  duty  as  an  atcorney,  and 
j  in  betrayal  of  the  confidence  placed  in  the  plaintiff  by 
the  defendant,  acted  as  the  attorney  for  the  said 
I  Gafiero  in  the  said  action;  it  then  in  another  innuendo 
charges  that  the  meaning  of  another  part  of  the  letter 
was,  '*  that  the  plaintiff's  conduct  was  so  bad  that  it 
deserved  the  censure  of  the  Incorporated  Society  of 
Attorneys  and  Solicitors  in  Ireland,  and  that  the 
plaintiff  ought  to  be  punished  by  the  said  society," 
and  again  it  contains  a  further  innuendo,  **  that  the 
defendant  had  in  his  possession,  and  could  give  fur- 
ther information  in  relation  to  the  conduct  of  the 
plaintiff,  which  would  prove  that  the  plaintiff  was  an 
unfit  and  improper  person  to  be  a  member  of  so  re- 
spectable a  body  as  the  said  Incorporated  Law  Society, 
and  that  it  would  be  a  pleasure  and  a  gratification  to 
the  said  defendant  to  communicate  such  information 
to  the  said  society.  The  second  count  is  founded  on 
the  same  libel,  and  differs  from  the  fii-st  simply  in  thiS| 
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that  it  oontAins  no  iiiiiiiflodoe8»  and  a  delenoe  is 
pleaded  io  both,  I  advert  to  the  extenaive  oatare  of 
the  imraeodoes  in  the  fint  conntt  not  for  the  porpose 
of  foandmg  mj  Judgment  upon  them,  bat  to  pobt 
oat  one  of  the  diffiealtiet  which  arise  in  the  case^  fi>r 
sinoe  the  Common  Law  Procedore  Act,  and  the  65th 
section  of  it,  two  cases  have  been  decided,  namely, 
Hemmmgi  v.  OasBon  (Ell.  Bl  &  EIL  346 ;  s.&  27  L  J., 
N.S,  Q.a,  252)  and  LavtUe  y-  Oranmon,  in  this 
conntry  (not  reportedX  according  to  which  it  is  for  the 
Jnry  alone  ta  decide,  whether  the  words  were  spoken 
with  the  meaning  pat  apon  them,  and  that  the  conrt 
is  not  to  dedde  whether  tiie  words  are  capable  of 
the  meaning  ascribed  to  them ;  in  other  words  the  in* 
nnendo  is  wholly  for  the  jarj,  and  where  the  d^nd- 
ant  jastifies,  he  adopts  the  meaning  stated  by  the 
pleader  on  the  opposite  side.  The  third  defence  here 
is  not  a  defence  in  Jastification,  bat  in  excuse;  it  is 
what  is  commonly  called  a  defence  of  privileged  com- 
mnnication.  FHis  Lordship  hefe  stated  the  substance 
of  the  defence  J.  That  is  m  sabstanca  the  whole  of 
the  defence^  and  it  would  appear  on  the  face  of  it  as  I 
have  stated  that  it  b  a  defence  not  in  jastification, 
bat  in  excuse.  It  does  not  justify  the  defamatory 
publication  as  true,  and,  in  fact,  it  falls  short  hi  stalmg 
the  truth  in  a  material  particalar,  for  while  the  plaint 
sets  out  the  libel  as  stating  that  the  pUintiff  had  ac- 
cepted the  retainer  of  Jbe  defendant  in  a  pending  suit, 
and  had  changed  sides,  it  appears,  fiiom  the  plea  in  ex- 
cuse that  no  suit  was  pending,  but  that  one  being 
contemplated  in  respect  of  a  demand  then  exbting, 
the  defendant  applied  to  the  plaintiff  to  be  his  attor- 
ney m  that  suit,  and  the  plaintiff  agreed  to  do  so,  bat 
that  a  suit  being  subsequently  mstituted,  it  was  in- 
stituted by  the  plaintiff  himself  and  that  the  defendant 
employed  another  attorney,  namely,  William  Richard- 
son, who  had  been  acting  as  attorney  for  Oafiero.  In 
fact  it  would  appear  from  the  pleadings  that  there 
was  a  breach  of  engagement  in  the  case  of  both  at^ 
tomeys;  but  the  point  in  which  the  defence  falls  short 
in  alleging  the  absolute  truth  of  the  libel  is  that  the 
statement  is  applied  not  to  the  pending  action,  but 
to  one  that  was  contemplated.  In  truth,  if  the  de- 
fence had  amounted  to  a  statement  pi  the  absolute 
tmth  of  the  matters  charged  in  the  publication,  it 
would  be  open  to  an  objection  as  being  embarrass- 
ing, and  would  be  set  aside  as  double  in  its  character; 
but  it  bemg  pi^esented  as  a  defence  m  excuse,  the  j 
question  ibr  us  now  is,  whether  this  delenoe  ranges 
within  the  cUss  of  conditbnally  privileged  publica- 
tions, known  populsjrly  pnder  the  name  of  privileged 
comgdonications.  The  l&w  in  all  cases  of  libel  or  de- 
famation, as  in  other  cases  of  wrongs,  assumes,  in  the 
firdt  instance,  as  an  inference  of  law,  that  the  wrong- 
doer has  hi  his  proceeding  been  actuated  by  malice. 
But  in  reference  to  defamatoiy  publications,  it  admits 
a  cUss  of  defences  which  we  now  know  as  defences 
of  privileged  communication,  and  which  are  based  on 
this,  that  the  pablicatlon  has  taken  pUce  under  suA 
circumstances,  that  the  intoence  of  malice  against  the 
wrong-doer  is  rebutted,  that  malice  is  displaced  from 
the  case;  that  the  publication  not  being  malicious  be- 
comes excused,  and  that  an  essential  ingredient, 
namely,  the  existence  of  malice,  either  legal  or  in  fact 
being  rebutted,  the  action  is  not  maintainable.    The 


question  in  the  present  case,  assnmmg  the  matters 
stated  on  the  pleadings  to  be  true.  Is  whether  these 
matters  pleaded  m  the  manner  In  which  they  are 
phMded,  bring  the  defence  within  the  ctoas  of  cases 
known  as  privileged  eommnnications.  This  dsss  of 
cases  is  very  wide  and  extensive  mdeed,  but  for  the 
purpose  of  applying  the  rule  to  the  present  case  I 
shall  adopt  the  exposition  of  it,  which  has  been 
(uioted  by  both  sides,  which  is  of  great  weight,  and 
the  most  recent;  I  mean  the  role  li^  down  by  Lord 
Campbell  in  Earriton  r.  Buth,  and  subsequently 
repeated  by  him  in  Dickson  v.  Earl  of  WUlrn 
(1  F.&F.  412),  in  the  year  1850.  Themle  in 
ffarriaon  t«  BvA  was  stated  at  the  bar  in  argument, 
celled  on  by  oounsel  on  both  udes,  and  finally  ex- 
presslv  adopted  by  the  Court  of  Queen's  Bench.  It 
is  as  follows:— "A  communication  madehonafideou 
any  subject  matter  in  which  the  party  commnnicatiog 
has  an  interest,  or  in  reference  to  which  he  has  a  doty 
is  privileged  if  made  to  a  person  having  a  correspond- 
ing  interest  or-duty,  although  it  contain  criminating 
matter,  which,  without  the  privilege  would  be  slande- 
rous and  actionable."  I  have  said  that  Lord  Camp- 
bell has  adopted  that  again  in  Dickson  v.  The  Earl 
of  WHUm^  where  he  says  that  the  law  on  this  sab- 
ject  was  most  properly  laid  down  in  Harrisons. 
Busk^  A  similar  definition  is  given  in  SotnervSU  t. 
HawUns  (10  C.B.,  588)  in  the  Common  Pleas,  in 
which  it  is  laid  down  that  a  privileged  oommnnication 
^comprehends  all  cases  of  communications  made5ona 
JUk  in  performance  of  a  duty,  or  with  a  fiur  and  rea- 
sonable purpose  of  protecting  the  interest  of  the  party 
using  the  words.''  It  will  be  seen  that  there  is  a 
difference  of  opmion  in  the  Court,  but  I  apprebebend 
that  upon  the  rules  which  I  have  abstracted,  or  on  the 
prindples  there  is  no  difierenoe,  and  that  it  is  agreed 
that  the  true  rale  is  furnished  by  those  authorities,  but 
the  point  of  difference  is  on  the  question  whether  the 
present  case  Is  within  the  rule.  The  opiniou  at  which 
I  have  arrived  with  much  hesitation,  is  that  this  de- 
fence does  not  disclose  a  privileged  commnnicatioa 
within  the  rule  laid  down  in  Harrison  v.  Busk,  And 
firsts  we  must  recollect  that  that  rule  states  that 
the  communication  may  be  privileged  if  the  party 
has  an  interest,  or  if  he  makes  the  comroanica- 
tion  in  pursuance  of  a  duty,  and  I  apprehend 
that  that  is  either  a  legal  duty  or  a  moral  duty, 
therefore  It  must  be  made  either  In  the  further- 
ance of  personal  interest  or  in  obedience  to  some  legal 
or  socud  duty.  It  will  be  observed  in  the  defence 
here  that  the  defendant  does  not  allege  that  he  made 
this  communication  In  consequence  of  personal  inte- 
rest or  to  procure  redress  for  a  personal  grievance. 
It  is  dot  for  me  to  say,  whether  for  this  breach  of 
dnty,  the  defendant  could  have  obtamed  redress  any- 
where. It  may  be  possible  that  he  might.  Possibly 
an  order  might  have  been  made  to  restrain  the  plain- 
tiff from  acting  for  the  opposite  party.  It  might  be 
that  a  remedy  in  damages  might  have  been  obtained 
on  an  action,  bnt  it  is  not  necessary  for  me  to  say 
what  might  have  been  the  result  if  the  defendant  had 
taken  the  proper  course,  as  on  the  face  of  this  defence 
It  is  obvious  that  he  does  not  rest  hb  answer  on  an 
edSbrt  to  obtain  ledi-ess  or  to  procure  any  remedy 
against  the  p|auitiff.     If  on  the  face  of  this  defeuce  it 
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had  been  stated  that  Mr.  Green  feeling  himself  eg- 
grieved  had  suaght  redress  from  the  triboual  which 
be  had  reasonable  ground  for  believing  conld  give  re- 
dress,  that  is,  had  sought  redress  for  a  personal 
wrong,  then  possibly  the  defence  would  h.ive  been 
presented  under  a  totally  different  aspect,  though  it  is 
true  that  fai  England  the  question  of  privileged  com- 
monicAtion  arises  on  the  general  issue,  yet  our  rule  is 
difforent,  and  I  think  wisely,  which  requires  the  de- 
fendant to  state  the  facts  on  which  he  rests  hb  ex- 
cuse, or  hb  defence,  and  accordingly  the  defendant 
here,  after  some  of  the  prelimluary  matter,  goes  on  to 
state  that  he  believed  that  the  condua  of  the  plaintiff 
was  unprofessional  and  improper,  and  calculated  to 
afiect  injuriously,  not  the  defendant,  but  the  character 
of  the  profession  to  which  the  plaintiff  belonged,  and 
that  it  was  the  duty  of  the  defendant  as  a  member  of 
society,  and  as  snch,  interested  in  the  good  conduct 
of  the  members  of  said  profession,  to  bring  the  con- 
duct of  the  plaintiff  under  the  notice  of  those  who 
were  also  interested  in  the  good  conduct  of  said  mem- 
bers, and  had  the  power  and  duty  of  what?  not  of 
giving  redress  for  the  grievance,  but  **of  preventhig 
the  repetition  of  improper  or  unprofessional  conduct 
on  the  part  of  any  of  said  members*''     So  hr  from 
pressing  it  as  a  personal  grievance,  the  defendant 
seems  to  have  acquiesced  in  what  was  done.     I  have 
pointed  out  the  modes  by  which  he  might  have  ob- 
tained redress,  bnt  instead  of  adopting  any  of  those 
modes,  the  action  being  instituted,  the  defendant  ap- 
points another  attorney.     The  question  now  is,  the 
defendant  claiming  the  privilege,  on  the  ground  of  so- 
da! duty,  whether  there  was  such  a  duty  imposed  on 
the  defendant  as  that  which  he  states?     I  have 
pointed  out  that  he  does  not  rest  his  privilege  on  any 
peraonal  wrong,  bnt  on  public  duty,  on  the  ground  ft 
was  his  daty  to  prevent  a  repetition  by  any  other 
member  of  the  profession  of  the  saine  conduct.    The 
conclusion  I  have  arrived  at  is  that  no  such  legal  duty 
and  no  snch  moral  duty  was  cast  on  the  defendant 
We  moet  distinguish  between  duties  legal  and  social, 
and  the  right  to  institute  a  com])laint.     If  a  wrong 
has  been  done,  in  this  country  any  person  may  take 
measares  to  have  it  redressed,  but  where  the  wrong 
faOs  short  of  a  crime,  no  person  has  a  duty  cast  on 
him  of  bringing  the  case  forward,  and  if  he  does  so 
be  most  take  care  not  to  transgress  the  litnits  of 
truth.'    If  he  has  an  interest  in  the  matter,  and  seeks 
to  redress  the  wrong,  there  may  be  an  excuse;   but 
if  not,  and  he  has  no  public  duty  to  perform,  he  stands 
in  the  poisition  of  one  wlio  comes  forward  as  a  mere 
volanteerl    Th6  law  gives  him  no  protection,  and  if 
he  exceeds  the  lii^Us  of  truth,  he  becomes  liable.     It 
has  been  urged  that  the  public  had  an  interest  in  the 
good  conduct  of  the  members  of  the  profession  of  the 
law.     No  doubt  the  public  has  an  interest  in  their 
acting  professionally,  m  the  propriety  of  their  con- 
duct as  persons  who  assist  in  (he  administration  of 
justice,  who  are  the  officers  of  the  Courts,     ft  is  also 
true  that  the  public  has  an  interest  In  tho  good  con- 
duct of  every  profession,  of  the  medical  profesnon  for 
instance,  even,  to  go  farther,  of  the  members  of  the 
clerical  profSassion.     But  any  member  of  the  commn- 
nity  might  as  well  have  brought  forward  the  charge 
as  the  dcfeudatit,  because,  he  says,  it  was  as  a  mem- 


ber of  society  that  he  did  so,  and  the  only  difference 
is,  that  the  defendant  had  peculiar  knowledge  of  thb 
facts.  I  have  yet  to  leara  that  if  a  barrister,  a  doc- 
tor, or  a  clergyman,  is  guilty  of  unprofessional  con- 
duct, there  is  a  social  or  a  legal  duty  on  any  member 
of  the  community  to  become  the  accuser  gf  the  party. 
No  doubt  the  recent  current  of  authorities  since  the 
case  of  Toogood  v.  Spyring  has  been  very  much  to 
extend  the  rule  as  to  privileged  eommunications;  bnt 
we  have  it  bounded  by  the  declaration  of  the  Court  in 
Harrison  v.  Bush^  No  case  has  gone  beyond  that, 
anci  in  reference  to  the  case  before  the  Court,  the  con- 
clusion I  have  arrived  at  is  that  the  defendant  who 
might  perhaps  have  based  his  case  on  personal  inte- 
rest, does  not  do  sck  He  alleges  bis  doty  to  be  that 
of  any  member  of  the  community.  In  my  opinion  no 
snch  duty  was  cast  upon  him.  He  had  the  right,  but 
be  sunds  as  a  mere  volunteer.  Round  him  the  law 
casts  no  protection,  and  he  is  only  justified  if  he  has 
adhered  to  the  strict  limits  of  truth.  It  may  be  very 
convenient  to  extend  the  rule  in  Harrison  v.  Bush; 
bnt  there  must  be  some  limit,  and  I  am  prepared  to 
say  that  there  is  ene  duty,  the  duty  of  not  injuring 
one's  neighbour  on  insufficient  grounds,  and  that  is  so 
clear  and  cogent  that  no  exception  to  it  ought  to  be 
sanctioned  except  in  cases  of  urgency  and  gravity.  I 
do  not  think  this  is  a  case  of  urgency  and  gravity,  in 
which  we  ought  to  extend  the  rule,  and  the  defendant 
has  neither  shewn  an  interest  nor  establbhed  a  duty. 
There  is  one  point  hi  the  case  which  was  urged  by  the 
plaintiff  namely,  that  according  to  the  second  branch 
of  the  rule  in  putting  forward  a  public  complaint,  tho 
defendant  was  obliged  to  shew  that  the  Incorporated 
Law  Society  was  competent  to  give  redress.  The 
statement  in  the  defence  was  that  he  believed  that  the 
sodety  had  the  power  of  instituting  inquiry.  What 
the  statement  may  mean  it  is  difficult  to  suppose.  The 
defendant  does  not  go  beyond  that  to  shew  that  he 
had  grounds  for  believmg  that  the  tribunal  had  autho- 
rity to  give  redress.  The  point  is,  no  doubt,  a  very 
fbrmidable  one,  but  on  the  grounds  on  which  I  go  it 
b  not  necessary  for  rae  to  say  whether  thb  argument 
was  well  founded.  In  my  opinion  the  defence  fails, 
and  there  ought  to  be  judgment  for  the  plaintiff. 

Hayb^  J.— It  b  for  the  purpose  of  repelling  the 
presumption  of  malice  that  the  plea  of  privileged  com- 
munication b  had  recourse  to.  In  the  absence  of 
proof  to  the  contnuy,  the  law  presumes  that  the  pub- 
lication of  such  a  character  has  been  made  knowingly 
And  wilfully  for  the  purpose  of  inflicting  injury,  m  a 
word,  that  it  has  been  done  inalicion^y.  lliough  the 
party  may  not  be  prepared  to  proVe  that  the  publica- 
tion b  true,  yet  if  he  can  state  fhcts  and  circqmstances 
from  which  it  can  be  inferred  by  a  jury  that  the  pub- 
lication was  not  made  from  maliciousmotived,  but  that 
the  party  acted  bona  fide  under  a  cause  of  interest  or 
sodal  duty,  these  facts  will  form  the  ground  of  a  plea 
in  excuse  by  way  of  a  plea  of  privileged  communica- 
tion. We  find  Hhat  several  rides  have  been  esta- 
blished by  judicial  authority  as  affordhig  instances  of 
privileged  oommunicaUons.  Thus,  where  a  person 
havfttg  an  uitereBt  to  protect,  or  a  social  duty  to  per* 
form,  makes  a  commnnieation  honestly  to  one  having 
a  corresponding  interest  or  duty,  he  will  be  protected. 
That  was  the  decbion  in  Uartison  v.  Bush.    So 
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agiin,  it  hat  been  held  that,  if  one  having  an  interest 
to  prtfteet  or  secore*  makea  a  cororoonication  to  one 
whom  he  bona  fi/dt^  though  mixukenly,  believes  to 
hare  a  power  of  redress,  he  is  protected ;  that  is  the 
decision  in  the  case  of  Fairman  ▼.  Ive$.     Other  ca.«e9 
might  be  pat,  as  in  giving  characters  of  servants, 
words  spoken  by  counsel  in  a  case.     But  all  these 
cases  are  mere  illustrations,  and  in  none  of  them  do 
the  jodgea  mark  ont  limits  beyond  which  a  privileged 
commnnicatioii  shall  not  extend.     It  appears  to  me 
to  be  a  fair  result  of  all  that  tlie  defence  in  tliis  case 
does  in  fact  disclose  a  sniBciont  ground  of  privilege, 
and  if  proved  to  the  satisfaction  of  a  juiy,  would  re- 
but the  presumption  of  malice,  and  that  wlii>ther  we 
consider  the  person  making  the  communication,  the 
party  to  whom  it  is  made,  or  the  nature  of  the  com- 
munication, the  defendant  hero  says  that,  having  en- 
gaged the  plaintiff  to  act  for  him,  he  afterwardr  found 
that  he  had  become  the  attorney  of  his  adversary,  and 
feeling  himself  aggrieved  by  what  he  believed  to  be 
anprofeasional  condncf,  he,  as  a  member  of  society, 
and  believing  it  his  duty  to  do  so,  wrote  the  letter, 
which  contains  a  tioiple  and  temperate  statement  of  the 
facts  which  led  him  to  the  opinion  he  had  formed, 
and  is  conversant  only  with  the  grievance  in  question. 
Bat  to  whom  is  it  written?     To  the  Law  Society,  or 
Society  of  Attorneys  and  Solicitors  incorporated  for 
the  general  benefit  of  the  profession.     But  this  is  not 
a  mere  voluntary  society,  having  in  view  only  the 
interest  of  the  profession.     It  has  entrusted  to  it  by 
the  Judges  the  duty  of  assisting  them  in  many  matters 
w  hich  import  both  them  and  the  public.  There  is  a  general 
rule  on  the  subject.   Iiong  before  the  enactment  of  this 
rule,  the  Courts  have  found  themselves  ready  to  uke  ad- 
vantage of  the  assistance  of  the  Law  Society:  thus  in 
B%  M'ConneU  (1  H.  ds  Jo.,  206),  Joy,  C.  B.,  says, 
**  I  do  not  think  we  would  act  wisely  if  we  were  to 
resist  a  fair  Investigation  solicited  by  men  anxious  for 
the  respectability  of  their  profession.  Where  a  persoa 
thus  acta  without  any  private  motive  in  a  matter  in 
which  the  interests  of  the  public  are  concerned,  it 
would  not  be  the  duty  of  the  Court  to  stifle  the  in- 
quiry.    We  shall  not  presume  that  the  Law  Society 
has  been  influenced  by  any  improper  motives."    So, 
iuAnonyinaua  (10  Ir.  L.  Hep.,  Ill),  notice  of  an 
application  to  re-instate  a  gentleman  on  the  roll  of 
attorneys  was  required  to  be  served  on  the  society. 
So,  too,  in  Anonymous  (Glass.,  55)^  two  attorneys 
convicted  of  Crimea  were  struck  off  the  Rolls  at  the 
Instance  of  the  Society.    And  lastly,  by  a  rule  of  the 
benchers  made  hi  January,  1843,  it  is  enacted  that 
oopiea  of  the  memorials  of  all  persons  seeking  to  be 
admitted  as  attorneys,  shall  be  lodged  with  the  secre- 
tary of  the  Law  Society.    What  is  the  rule  to  be 
drawn  firom  all  this?     That  the  benchers  and  the 
Courts  have,  for  the  public  benefit,  invited  and  en- 
gaged the  Law  Society  to  render  them  their  valuable 
assistanoe  by  bringing  before  them  such  matters  as 
Ihey  may  thhik  to  materially  afieot  the  character  or 
ooudact  of  the  persons  who  seek  to  be  admitted  as  at- 
torneys, and  I  may  say  that  the  benchers  and  OonriS 
look  to  the  Law  Society  as  the  sonroe  from  wUich  in- 
formation 18  to  be  obtained.     But  from  whom  is  the 
iafbrmation  to  be  given?     Is  it  only  from  attorneys, 
or  b  it  also  fh>m  penoua  of  respectability  not  belong- 


ing to  the  legal  professon ;  and  b  it  not  natural,  when 
it  becomes  known  to  the  public  that  the  Law  Society 
is  the  authorised  medium  of  communicatiou  with  the 
Conrt,  that  a  person  feeling  himself  aggrieved  should 
make  the  communication  to  the  body  on  whom  he  has 
reason  to  believe  the  Courts  rely,  and  through  whom 
redress,  he  believes,  is  to  be  given?  But  it  is  said 
the  attorney  is  a  private  individnal  who  ought  to  be 
allowed  to  pnu:tice  his  profession  as  he  requires,  and 
that  he  docs  not  stand  in  the  position  of  a  public  man. 
I  conceive  that  to  be  a  mistake.  The  attorney,  in  thd 
practice  of  his  profess^ion,  is  a  public  man,  as  so  offi- 
cer of  the  Courts.  He  enjoys  certain  privileges;  hij 
profession  has  lieen  instituted  and  regulated  by  public 
Uws,  enacted  for  the  public  good.  The  good  coudnct 
of  the  pn>fession  is  one  of  the  most  predous  posses- 
sions of  the  public  and  one  of  the  best  grounds  of  the 
public  peace  and  liberty.  It  is  to  the  attorney  we 
confide  our  secrets,  and  from  him  we  expect  advice  to 
regulate  our  conduct  in  the  most  important  moments 
of  our  lives.  While  other  profcssio*is  are  allowed  to 
regulate  themselves,  very  sp^ial  rules  are  applied  to 
the  attorney.  The  charge  of  his  labours  is  under  the 
protection  of  the  Courts.  He  is  not  allowed  to  dis- 
close secrets,  and  his  conduct  may  be  made  the  sub- 
ject of  an  objection,  not  merely  of  the  client,  bnt  of 
any  person.  1  regard  this  as  the  authoritative  an- 
nouncement  by  Courts  of  Justice  that  the  welfare  and 
good  oi-der  of  society  is,  to  a  great  extent,  based  on 
the  good  conduct,  propriety,  and  uprightness  ofsttor- 
neys,  and  that  every  Individual  not  only  serves  sn 
interest,  but  performs  a  duty^  when  he  does  his  best 
to  keep  the  profession  in  its  purity.  It  is  true  there 
b  no  case  on  the  subject,  but  I  think  that  we  have 
principle  enough,  and  I  should  hold  it  to  be  Umentable 
if  our  decision  should  be  otherwise  than  what  I  believe 
it  ought  to  be.  It  is  for  the  best  interests  of  societ; 
that  eveiy  member  of  society  shoold  be  not  only  at 
liberty,  but  should  fuel  himself  under  a  social  obliga- 
tion to  communicate  with  such  a  body  as  the  Lav 
Society,  who  will  be  ready,  by  an  application  to  the 
Conits  of  Law  or  otherwise,  to  seek  for  that  remedy 
which  they  may  think  is  called  for;  and  I  am  of  opi- 
nion that  not  only  the  Law  Society,  bnt  the  individnal 
who,  without  malice,  and  in  good  faith,  sets  the  So- 
ciety in  motion,  should  have  the  protection  of  the  lair 
in  what  he  does,  and,  therefore,  my  judgment  is,  that 
the  demurrer  should  bo  overruled. 

O^Bribn,  J. — ^I  concur  that  the  judgment  should  be 
for  the  defendant,  holding  the  defence  good.  Inde- 
pendently of  the  grounds  stated  by  my  brother  Hayes, 
which  are  peculiarly  connected  with  the  nature  of  the 
profossion  to  which  the  pldntiff  belongs,  the  impor- 
tance of  muntaining  the  profession  and  the  inter^ 
which  everyone  of  the  pubUc  has  in  the  proper  dis- 
charge of  its  duties,  I  think  there  b  a  ground  oo 
which  thb  defence  miglit  be  snsUined.  The  defen- 
dant in  thb  communication  states:  (hb  Lordship  read 
the  letter).  Now,  with  the  exception  that  he  st^ 
in  that  letter  that  the  suit  was  pending,  I  do  not  fiiid 
anything  in  it  which  b  not  warranted  in  pobt  of  M 
by  the  admitted  aUtement  of  fkcts  m  the  defence. 
The  difference  to  which  I  have  adverted  may  be  socb 
as  wonld  render  it  difficnlt  to  sustain  a  plea  of  jn^^iH- 
cation,  but  oertainly  it  may  have  that  effect.     On  s 
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plea  of  jnstificaUoD  it  8hoald«  in  my  opinion,  not  dis- 
entitle the  defendunt  from  relying  apon  the  facts  as 
rendering  the  oommnnication  privileged  nnder  other 
circumstances.  The  statement  in  the  letter  is,  that 
the  defendant  engaged  the  plaintiff  as  his  attorney  in 
a  canse  pending.  The  statement  in  the  defence  is, 
that  Richardson  had  applied  for  payment  of  a  demand 
and  that  thereupon  the  defendant  engaged  the  plain- 
tiff. Well,  the  letter  goes  on  to  state  that  the  plain- 
tiff, without  any  notice,  changed  h'ls  mind  and  took 
up  the  case  of  the  other  side.  That  statement  is  also 
supported  as  true,  in  fact,  by  the  statement  in  the 
defence;  and  the  defence  goes  on  to  state,  that  he 
acted  against  him  and  served  a  writ  personally  in  a 
manner  which  the  defendant  appears  to  have  thought 
harsh  and  offensive.  But  I  have  this  shewn  that 
with  Ttffird  to  the  matters  of  fact  stated  in  the  letter 
they  are  all  with  the  difference  to  which  I  have  ad- 
Teited  supported  by  the  defence.  Well,  the  defence 
says  that  Uie  defendant  felt  aggrieved  by  the  conduct 
of  the  plaintiff,  and  that  he  believed  it  was  nnpro- 
fesaionaL  I  must  own,  so  far  as  that  goes,  the  facts 
as  stated  fairly  warranted  the  defendant  in  this  feel- 
ing But  then  he  goes  on  to  state  that  he  believed  it 
to  be  as  a  member  of  society  and  as  such  interested 
fn  the  good  conduct  of  the  members  of  the  profession 
to  bring  the  conduct  of  the  plaintiff  nnder  the  notice 
of  those  who  were  also  interested  in  their  good  con- 
duet,  and  had  the  power  and  duty  of  preventing  the 
repeCitiott  of  improper  or  unprofessional  conduct.  Ue 
then  states  that  this  Incorporated  Society  of  Attor- 
neys and  Solicitors  of  which  it  appears  the  plaintiff  is 
a  member,  was  a  society  composed  of  the  leading 
members  of  the  profession,  and  had  been  incorporated 
for  the  general  benefit  of  the  profession.  He  then 
states  that  he  believed  that  they  had  full  power  and 
thai  it  was  their  duty  to  make  inqniry  into  the  con- 
duet  of  the  membeis  of  the  profession  and  prevent  the 
repetition  of  improper  oondnct.  Now.  it  is  alleged 
that  be  puts  his  case  here  by  his  plea  on  the  ground 
of  doty,  that,. he  says,  there  was  a  duty,  a  social  and 
moral  duty  on  hb  part,  to  make  the  oommunicaticm 
to  the  Law  Society,  anil  that  they  had  the  power  to 
institvte  an  inquiry  and  prevent  the  repetition  of  such 
conduct.  We  can  infer  that  this  sodety  composed  of 
the  leading  members  of  the  profession,  mcorporated 
for  the  benefit  of  the  profession,  that  it  was  not  an 
nnreasonable  thing  for  a  person  to  suppose  that  a 
complaint  of  the  oondnct  of  a  member  of  the  society 
might  properly  be  made  to  the  society  itself.  They 
stood  at  ail  events  in  a  position  that  distinguishes  this 
oommnnication  from  those  in  which  it  is  held  that  a 
publieation  generally  and  made  to  everyone  in  the 
community  would  not  be  privileged.  Well,  that  being 
so,  it  is  true  that  the  defendant  here  rests  his  case  on 
the  ground  of  duty.  Now  our  attention  has  been  di^ 
reeted  dnring  the  argument  to  the  difference  of  prac- 
tice in  this  country  and  in  £ngland  as  to  the  mode  in 
which  this  questwn  arises.  In  England  it  would  arise 
on  the  plea  of  not  gnilty,  at  Nisi  Prins,  where  the 
whole  of  the  facts  would  be  open,  and  it  would  be  for 
the  judge  to  tell  the  jury  the  grounds  on  which  the 
commnnication  might  or  might  not  be  privileged,  but 
in  consequence  of  the  CSommon  Law  Procedure  Act 
here,  the  defence  must  be  pleaded  spedally,  and  I 


roust  own  that  if  there  were  on  the  defence  facts 
stated  which  would  give  a  privilege,  I  would  not  be 
disposed  to  hold  the  defence  bad  because  be  has 
grounded  the  defence  on  a  particular  claim  of  privi- 
lege which  I  might  think  bad.  There  may  be  a  dif- 
ficulty iq  con;iideriag  the  plea  on  the  grounds  which 
he  has  relied  upon,  for  he  puts  it  on  a  social  duty  as 
a  member  of  the  public*  disconnecting  that  from  the 
circumstance  that  he  is  the  party  aggrieved,  but  I  do 
not  think  we  are  gora^  too  far  if  we  hold  that  if  the 
facts  appear  to  give  him  the  privilege  on  another 
ground,  we  should  give  him  the  benefit  of  them.  If 
it  appears  on  the  pleading  that  he  suffered  a  griev- 
ance, and  that  it  was  that  grievance  which  he  com- 
municated, though  he  does  not  in  that  part  of  the  plea 
repeat  the  words,  we  are  at  liberty,  I  think,  to  take 
that  into  account.  In  the  case  of  Bell  ▼.  Farise 
there  are  some  observations  of  the  Ohief  Baron  appli- 
cable to  the  manner  in  which  the  defence  was  there 
pleaded  that  appear  to  me  to  bear  upon  the  question. 
Without  referring  to  the  fiu;ts  of  that  case,  it  is 
enough  to  say  that  there  was  a  considerable  contro- 
versy daring  the  argument  how  far  the  allegations  of 
duty  in  the  defence  were  sufficient  or  not,  and  the 
Chief  Baron  having  noticed  the  omission  of  an  aver- 
ment that  the  communication  was  made  with  a  par- 
ticular object,  says,  *'It  is  said  that  there  should  have 
been  an  averment  that  the  defendant  made  the  com- 
municatiou  toith  the  interUinn  of  performing  the  duty ; 
but  I  am  not  aware  that  in  a  plea  of  this  kind  it  is 
necessary  to  make  such  an  averment.  It  appears  to 
me  that  if  the  duty  exists,  and  the  act  done  corres- 
ponds with  the  duty,  and  is  done  npon  an  occasion 
calling  for  the  exercise  of  the  duty,  a  judge^  if  the 
qnestion  arose  under  the  general  issue,  according  to 
the  old  forms,  ought  not  to  have  speculated  upon  the 
motives  which  actuated  the  defendant,  hot  to  have 
held  that  the  occasion  warranted  the  speaking  of  the 
words.  If  no  malice  were  shewn,  and  to  have  left  the 
question  of  malice  to  the  jury,  if  the  evklenoe  war- 
ranted his  so  doing;  and  in  dealing  with  a  special 
plea  of  privilege,  alleging  that  the  speaking  of  the 
words  was  hondfide^  and  without  malice^  the  GonrI 
is,  in  my  judgment,  bound  to  treat  the  words  as  pri- 
vileged, if  the  occasion  warranted  the  speaking.*' 
Applying  that,  if  it  appears  to  us  that  the  privi^ge 
existed,  this  person  bdng  interested  in  the  subject 
matter  of  the  communication,  being  the  person  ag- 
grieved, if  he  conceived  he  had  the  privilege^  and  that, 
the  act  done  corresponded  with  it,  then  though  it  Js 
not  distinctly  aven-ed  that  it  was  done  in  that  char- 
acter, it  is  competent  to  us  to  hold  that  the  eomma- 
nication  was  privileged.  Ue  does  not  by  his  letter 
daim  any  specific  rediess.  He  says,  **I  trust  they 
will  deal  with  the  matter  as  it  deserves,"  and  he  does 
not  by  his  defence  state  that  he  did  it  for  the  purpose 
of  obtaining  any  particular  redress,  but  with  the  bona 
fide  object  of  procuring  an  inquiry.  He  states  bis 
giievance,  and  says,  *4  make  this  statement  to  yon 
for  the  purpose  of  your  dealing  with  it  as  it  deserves." 
If  \k6  is  entitled  to  a  remedy,  I  think  that  is 
a  sufficient  prayer  for  the  remedy,  but  it  b  said 
that  he  does  not  state  he  did  it  with  that  object. 
Now,  I  have  been  looking  into  the  authorities;  I  shall 
refer  to  a  few  of  them.    They  have  been  discussed  at 
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great  length;  and,  I  believe,  owing  to  the  aaudnity 
with  which  conned  have  prepared  themaelres,  they 
have  all  been  cited.    Oan  it  be  said  that  the  rale  in 
Harrtion  r.  Btuhe  establishes  the  proposition  in  the 
strictest  sense  that  no  other  commimtcation  shall  be 
privileged  except  those  that  M  withui  the  strict  terms 
of  it,  namely,  that  it  mnst  be  made  by  a  party  hav- 
ing an  interest  or  daty  to  a  party  having  a  correspond- 
ing interest  or  dnty.    Does  this  mean  that  so  far  as 
the  party  making  the  statement  is  concerned  this  pri^ 
vilege  arises  from  interest?    Does  it  mean  that  the 
party  to  whom  it  is  made  should  also  be  interested, 
or  is  jt  sufficient  that  interest  was  on  one  side  and 
dnty  on  the  other?    Taldng  the  proposition  to  mean 
that  if  a  party  interested  makes  a  communication  to 
another  whose  dnty  or  interest  it  is  to  investigate  the 
matter,  the  oommnnication  b  privileged,  I  shonld  say 
it  is  enough.    It  was  not  the  intention  of  Lord  Camp- 
bell in  ffarrtBcm  v.  Bushe,  to  overrule  any  of  the  pre- 
vious cases.     The  only  case  be  quarrete  with  is  Start 
▼.  Blagg;  and,  certunly,  looking  at  that  case,  and 
the  circumstances  under  which  the  Oourt  refhsed  the 
rale,  it  is  impossible,  I  think,  in  considering  the  con- 
flict with  the  various  other  cases,  to  come  to  the  con- 
dntnon  that  it  is  an  authority  for  the  proposition  that 
unless  the  party  is  legally  authorized  to  institute  an 
Intiuiry  and  give  redress  the  communication  b  not  pri- 
vileged.   Bat  I  do  not  see  that  Lord  Campbell  in  hb 
judgment,  or  in  Diduan  v.  The  Earl  of  pyilto%  does 
anything  to  controvert  the  doctrine  in  the  cases  to  which 
I  win  advert.    Nor  was  the  case  of  Fairman  v.  Ivea 
overruled.  Holroyd,  J.,  there  says,  referring  to  CZaoMr 
V.  Sarrandef  *'It  was  expressly  hdd  that  no  action 
was  muataSnable  for  matter  contained  in  a  written 
comnmnication  made  bona  fide  to  a  friend,  and  not 
ibr  the  purpose  of  slandering.''    That  b  not  the  case 
here,  but  it  shews  that  the  rule  has  not  been  consi- 
dered to  be  confined  within  the  strict  limits  of  Hwnir 
«m  V.  But^    So  in  the  same  case  Best,  J.,  *^The 
defendant  seems  to  have  fblt  that  the  plaintiff  had 
treated  him  very  ill;  and  the  letter  contains  such  ex- 
pressions as  an  awry  man  was  likely  to  use,  and  such 
as^  would  have  rendered  the  letter  a  libel  if  it  had 
heen  sent  mto  general  cireubtfon  or  to  any  mdividual 
without  a  sufficient  cause  to  justify  the  sending  of  it. 
But  the  circumstances  under  whidi  thb  letter  was 
«ent  rendered  it  a  privileged  communication."    He 
then  refem  to  Kvmg  v.  Bayhjf.    However,  the  ease 
whidi  goes  deddedly  in  fiivour  of  the  defendant  here 
b  that  of  Toogood  v.  Sparing;  and  on  lookmg  to  the 
facts  of  that  case  it  appears  that  the  defendant  there 
was  tenant  to  the  Eari  of  Devon.    One  Brinsdon  was 
a  master  caipenter  in  the  constant  employment  of  the 
JSarl,  and  the  pbintiff  had  been  in  hb  service.    Cer- 
tain works  had  to  be  performed  on  defendant's  house, 
rad  pursuant  to  Mr.  Brinsdon's  orders  the  plaintiff 
went  to  defendant's  house  to  make  the  repairs.    The 
defendant  made  a  opmplaiat  to  Brinsdon  of  the  con- 
duct of  the  plaintifH    He  made  that  complaint  to  the 
plaintiff  Umself  in  presence  of  a  person  named  t*ay- 
lor,  and  a  dmilar  one  to  Taylor  not  in  presence  of  the 
phdntifll    The  Court  hdd  that  the  communication  to 
Taylor  when  alone  was  not  privileged^  but  that  the 
communication  to  Brinsdon  was  privileged.    It  did 
not  appear  that  there  was  the  slightest  object  to  be 


achieved  by  the  complaint  to  Brinsdon,  or  that  Bring* 
don  had  authority  over  the  piaintiS;  or  that  any  te- 
dress  was  sought,  because  the  tenant  had  the  power 
of  dbmisnng  the  pldntiff  when  he  thoaght  fit;  bnt 
the  Court  hdd  that  the  communicatkHi  to  Brioadon 
was  privileged  and  that  to  Taylor  was  not;  and  Parke, 
B.,  giving  judgment,  and  going  a  great  ded  rate  the 
general  law  of  the  ease,  says,  ^In  gonersl, an  acfion 
lies  for  the  mdidous  publioition  of  statements  whidi 
are  false  in  firat  and  injurious  to  the  character  of  ano- 
ther (within  the  well-known  limits  as  to  veri)al  slan- 
der); and  the  bw  considers  such  pubficatiou  as  mali- 
cious, unless  it  b  fiurly  made  by  a  person  in  the  dis- 
charge of  some  publb  or  private  duty,  whether  legal 
or  moral,  or  in  the  conduct  of  his  own  afiabs  m  mat- 
ters where  hb  interest  is  concerned.    In  soch  eases 
the  occasion  prevents  the  inference  of  msSoe  «rbidi 
the  law  draws  from  nnaathoriaed  communications»and 
affords  a  qualified  defence  dependbg  on  the  absence 
of  actud  malice,     lifaibrbf  warrant  by  any  reaaon- 
abb  ocoanon  or  ciigency,  and  honestly  made,  sodi 
communications  are  protected  for  the  commoD  eoa?e- 
nienoe  and  wdfere  of  society;  and  the  bw  has  not 
restricted  the  right  to  make  them  within  aay  nsnov 
famits."    I  do  not  find  that  that  opmba  has  been 
ever  found  fault  with.    Assuming,  therefore,  that  the 
communication  here  made  was  not  made  by  a  person 
in  discharge  of  a  pubfic  dnty,  was  it  not  made  in  the 
conduct  of  hb  own  aAurs  in  a  matter  where  his  into* 
rests  were  concerned,  and  on  cenduet  which  ovtablj 
1  must  take  it  on  the  pleadings  did  certably  give 
good  cause  of  complaint?    He  makes  the  eommnni- 
oatbn  to  the  membeis  of  a  select  body  to  which  the 
pldntiff  bdonged,  hb  grievance  bdug  the  oondoct  of 
the  pldntiff;  and  he.says  he  did  it  for  the  porpose  of 
preventing  a  repetition  of  that  conduct    i  a^  does 
he  lose  the  privilege  because  he  cannot  enfbroe  a  legal 
remedy?    Here  b  a  matter  which  may  not  be  tbe 
subject  of  an  action;  it  may  not  be  worth  white  to 
make  it  the  subject  of  an  action,  bat  he  ssjs  ''I 
make  a  compbint  to  you,  asdect  body,  that  yon  maj 
prevent  a  repetition  of  thb  conduct."    I  wodd  say 
that  it  was  as  reesonabb  a*coniae  as  cedd  well  be 
si^Sgested.    But  let  it  not  be  thought  that  b  e&tend* 
ing  the  privilege  thus  I  at  all  deprive  the  bdiriduals 
of  the  public  of  the  protection  to  which  they  are  en- 
tltiedagdnst  every  spedes  of  exaggerated  charges, 
intentional  ornade  through  harshness,  for  the  defonee 
heragoeaon  to  say  that  what  he  did  was doae toss 
fUU  and  without  mafice  under  the  befief  which  be 
mentions.    I  do  not  rdy  on  the  bdief,  but  if  a  jflT 
found  it  was  not  done  bona  fide  on  an  issne^  aod  that 
it  was  done  mdidoudy,  meaning  for  any  bdirsct  mo- 
tive, then  the  plea  of  privilege  b  gone  and  Uie  lOBolt 
would  probably  be  that  the  defendant  woddbemdcid 
of  heavier  damages  than  he  otherwise  wodd.  On 
these  grounds  I  thbk,  notwithstanding  the  mode  io 
which  the  matter  b  pleaded,  the  soundest  condoflon 
to  come  to  b  what  I  have  stoted,  indepeadentlyof 
the  other  ground  stated  by  my  brother  Hayes. 

LsnoTt  a  J.— -In  thb  caae  1  hope  I  may  be  able 
to  express  sfaortiy  the  grounds  on  which  I  have  come 
to  the  condusion  that  the  defendant  b  eotitied  to  oar 
judgment,  not  on  the  strength  of  hb  own  defenoe»  but 
because  on  thjs  whob  record  taken  toj^etfaer  die  pisb- 
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tiff  shews  himMlf  disenlilled  to  onr  judgment;  and 
the  general  rale  ef  kw  is,  thai  if  the  plaintilf  ftHs  to 
eekabliah  his  caae  in  point  of  law  and  ftct,  the  jndg^ 
ment  mnat  be  agdnat  him,  and  the  defendant  is  not 
pot  to  eatabiish  hia  defence.    Now,  I  do  not  mean  to 
aaj  that  thia  defence  of  pririleged  eommnnication  has 
fiiiled;  bat  I  think,  not  on  the  anthoritj  of  the  caaea 
which  have  been  cited  npon  thia  doctrine  of  privileged 
oommonication,  bnt  npon  the  prineiplea  of  the  common 
law,  the  plaintiff  iadbentitled  to  oar  judgment   I  do 
not  mean  to  aaj  that  I  am  dear  that  the  defence  of 
privileged  communication  haa  not  been  made  out,  but 
I  will  state  the  difficulties  that  occur  to  me  in  aajing 
that  it  is.    I  agree  that  it  is  said  that  this  societ  j, 
the  communication  to  which  is  made  the  great  ground 
of  defenoQb  ia  a  chartered  society,  chartered  for  the 
beiM6t—4he  general  benefit— ^>f  the  profeadon.    Now 
we  have  vot  anything  more  of  the  diarter  set  out 
There  is  no  aUe^puion  of  either  common  law  or  ata- 
tntaUe  right  that  they  have  to  give  redress  in  casea 
of  thia  sort  where  one  of  the  body  haa  violated  the 
duties  of  the  profeaaion,  and  done  an  act  calculated  to 
bring  disgrace  upon  it    There  ia  nothing  either  to 
ahew  that  they  have  it,  neither  ia  there  any  allegaUou 
on  the  pleadings  that  they  had  not  such  right  or 
power  to  give  redress  to  the  party  who  has  applied  to 
them,  and  justifies  his  publication  of  thia  charge  upon 
the  gronnds  that  he  believed  bona  fide  that  they  had 
it.    It  IS  not  enough  to  allege  that  a  party  banajid^ 
believed  anything,  for  how  can  iaaue  be  taken  for  a 
man*8  belief?    If  a  man  givea  a  reaaon,  if  he  statea 
fects  abewiag  that  they  had  authority  to  give  redress,  I 
could  ander^and  it;  but  I  confess  that  the  stumbling* 
block  in  the  way  of  my  assenting  to  the  view  that  aome 
of  my  brethren  have  taken  is,  that  it  is  necessary  to 
rest  on  bona  fide  belief     I  do  nut  think  we  can 
import  into  this  the  variona  cases  in  which  there  is  a 
sort  of  relationship  established  between  the  judges 
and  thia  body,  where  they  are  called  on  to  certify  to 
the  character  of  a  candidate  for  admisdon  to  the  pro- 
feseion  of  attoraey.    I  therefore  feel  a  difficolty  in 
my  waj  which  preventa  me  from  saying  that  the  pub- 
lic or  anyone  injured  is  justified  by  virtue  of  its  being 
to  this  body  that  he  addresses  his  publication.     I 
think  it  would  be  imposing  a  hardahip  on  the  body  of 
attorneys  if  there  was  any  distmct  authority  for  it, 
were  we  to  say  that  an  attoraey  waa  to  be  libelled  on 
eader  tcnna  than  any  other  member  of  the  community. 
I  confesa,  therefore,  I  feel  a  difficulty  in  aaying  that 
this  caae  comea  within  the  prindple  of  or  analogy  to 
any  of  the  former  caaea  on  which  thia  protection  of 
privileged  communication  has  been  eatablished  or 
acted  npon.   Well,  then,  that  ia  the  ground  on  which 
I  feel  a  ^fficnlty;  without  differing  at  all  from  the 
very  able  aignment  that  haa  been  offered  by  my  bro- 
there  Uayea  and  O'Brien,  I  cannot  reat  merely  on  the 
groond  of  privileged  communication.     At  the  same 
tine,  from  the  nature  of  what  has  occurred  in  thia 
case  on  the  part  of  tha  plaintiff,  \i  is  right  to  say  that 
1  think  thia  pnblicatk>n  is  not  without  excuse,  though 
it  may  not  have  a  justification;  and  why  do  I  say 
that?     The  defence  atates,  ^'  I  engaged  you,  and  you 
were  acting  as  my  attoraey  in  a  suit  instituted  agahist 
me.     Oeoaequently,  you  were  in  possesdon  of  all  that 
it  ia  important  for  my  attoraey  to  know  confidenUally 


and  in  every  other  way;  and  being  hi  possession  of  all 
this  yon  went  over  to  my  adversary,  taking  with  you 
all  that  reUted  to  my  defence;  ^  and,  furthermore,  it 
goes  on  to  state  a  peculiarly  harsh  proceeding  which  I 
would  not  dwdl  upon  except  to  shew  a  great  hardship 
npon  this  party  who  was  so  treated.    Well,  he  statea 
thia^  and  what  course  doea  (he  plaintiff  take?    In- 
stead of  commg  to  the  CSourt  for  leave  to  reply  and 
demur  he  demurs  dmply,  and  thereby  admits  on 
the  record  the  statements  m  the  defence.    I  say  that 
the  plaintiff  by  this  course,  on  the  principles  of  the 
common  law,  has  disentitled  himself  to  damages,  be- 
cause it  is  a  damnum  abaqus  injuria  of  which  he  com- 
pldns.    He  haa  brought  the  hijuiy  on  himself;  it  ia 
by  his  own  defenlt  he  has  exposed  himsdf  to  it,  be- 
cause he  admits  on  the  record  the  trath  of  the  charge 
agdnst  him ;  a  charge  which,  take  it  to  be  aggravated 
to  the  uttermost,  as  it  is  by  the  innuendoes,  is  a  charge 
that  disentitles  him  to  any  relief  when  he  haa  bron^^t 
it  on  himself,  and  which,  he  admitting  it  to  be  true, 
makes  this  a  case  upon  which  we  cannot,  upon  the 
principles  of  the  common  law,  give  judgment  agdnst 
the  party  that  is  so  treated.     It  is,  as  I  have  add, 
damnum  absque  injuria.    But,  besides,  I  think  it 
right  to  add,  viewing  it  as  a  question  of  privileged 
communication,  does  not  the  defence  repd  the  imputa- 
tion of  mdice  in  a  double  way  ?  First,  the  plaintiff  does 
not  say  it  is  felse  that  he  deserted  bis  original  client. 
Secondly,  can  the  party  who  has  done  ao,  who  b  im- 
pugned for  doing  so  by  a  pablication,  say  that  it  is  a 
malidous  inlury  without  excuse  as  well  as  without 
jastification?    Is  it  without  excuse?  is  it  no  excuse 
to  a  man  who  has  been  treated  ao  to  charge  l^is  adver- 
sary?   Is  it  not  a  spedes  of  plea  of  son  aUauU  de- 
mesne, as  it  would  be  in  an  action  of  trespass?  Above 
dl,  does  it  not  take  away  that  which  is  the  essentid 
ground  here  for  recovery,  namdy,  the  charge  of  mk- 
lice?     For  an  excuse  repels  the  imputation  of  mdice 
as  much  as  trath  would  do,  for  mdice  means  an  in- 
jury done  without  justification  or  excuse;  bnt  the  mo- 
ment there  is  a  justification  or  an  excuse,  there  is  an 
end  of  malice,  and  therefore  an  end  of  the  action. 
Now,  that  is  the  ground  on  which  I  have  come  to  the 
conclusion  that,  thia  plaintiff  by  bia  demurrer  admit- 
ting the  facts,  there  should  be  judgment  against  him. 


stolfo  erottrt 

[BeporUd  by  John  Mamot,  Esq.,  BanlstMr-At-UwJ 

Blaxi  o.  Blak&— ilTov.  12,  1863. 
Beerioer  appoinJtcd^^Petitumsr^s  security  unpeached^ 

A  general  power  of  appointment  given  to  V.  J.  B^ 
enMing  him  to  dtarge  the  respondeni's  estate  with 
£1.500  and  interest^  had  been  exercised  infavout 
of  petitianer^  his  only  son  by  a  second  marriage^ 
who  now  sought  to  have  a  receiver  appointed  over 
the  estates^  as  no  interest  had  been  paid  Jar  fifteen 

'  or  sixteen  years.  The  respondents  impeached  peti^ 
tioner^s  security,  U  being  alleged  that  the  deed  by 
whu^  the  power  of  appoifitment  was  given  was 
meant  to  carry  out  the  terms  of  a  prior  contract^ 
that  the  power  was  too  general  and  should  have 
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been  confined  to  the  ehUdren  of  the  first  marriage; 
and  that  a  cross  bill  had  been  already  filed  to  re- 
medy the  mistaken  Held— (Aa<  notwithstanding  the 
impeachment  of  petitioner's  security^  a  receiver 
should  be  appointed  pending  Vie  litigation* 

This  cause  came  on  by  waj  of  appeal  from  an  order 
of  Master  Litton  in  so  far  as  it  directed  a  receivej^to 
b3  appointed  over  the  estates  of  the  respondent,  Sir 
Thomas  Edward  Blake,  nnder  the  following  circum- 
stances:— By  indenture  of  lease  and  release,  dated  re- 
8,)ectivel7  the  2^th  and  30th  Jaly,  1803,  the  lands  of 
Menlongh  and  Ballindnhigh,  in  the  conoty  of  Galwaj, 
and  other  hereditaments  in  the  same  coanty  and  else- 
where, were  conveyed  to  trustees  to  the  use — subject 
to  certain  charges  in  favour  of  Sir  John  Blake  and  his 
second  wife.  Dame  Rose  Blake — of.  Valentine  John 
Blake  for  life,  remainder  to  his  first  and  other  sons  in 
tail  male,  with  an  ultimate  remainder,  after  divers 
other  limitation  »  to  Sir  John  Blake  in  fee.  A  power 
was  also  given  to  the  said  Valentine  John  Blake  to 
charge  the  lands  with  the  sum  of  £300  as  a  jointure 
for  any  wife  with  whom  he  might  intermarry;  and 
also  With  a  sum  of  £3,000  as  a  portion  for  the  younger 
children.  By  deed  executed  on  his  marriage,  and 
dated  28th  August,  1803,  Valentine  John  Blake  ex- 
ercised his  power  to  its  full  extent,  and  directed  the 
portions  for  the  younger  children  who  should  be  bom 
to  him  by  his  then  intended  wife  to  be  raised  as  he 
should  by  bis  last  will  direct.  In  default  of  appoint- 
ment it  was  to  be  equally  divided  between  them;  and 
if  only  one,  the  whole  to  go  to  such  child.  The  lands 
contained  in  the  settlement  of  July,  1803,  had  been 
mortgaged  in  1 802  to  secare  a  very  Urge  sum  of 
money.  The  mortgagee  havK^g  obtahied  a  decree  for 
toreclo:jure  and  sale,  it  was  agreed,  if  he  consented  to 
forgego  such  right,  that  the  estate  tail  then  vested  in 
Thomas  Edward  Blake,  eh^est  son  of  Valentine  John 
Blake,  should  be  barred;  hat  all  the  other  estates,  ex- 
cept MenloDgh  and  Ballindulagh,  should  be  conveyed 
ab3ohite!y  to  the  mortgagee  free  from  the  jointure; 
that  the  lands  of  Menlongh  and  Ballindulagh  should 
coLtlnno  subject  to  the  mortgage  as  an  indemnity  for 
good  title  and  freedom  from  incumbrances;  and  that 
the  younger  children  should  exonerate  their  estate  to 
some  extent  from  the  chprge  in  their  favour  in  order 
to  better  the  mortgagee's  security.  By  deed  dated 
2nd  December,  1 834,  and  reciting  an  intention  to 
make  provision  for  the  wife  and  younger  children  by  a 
settlement  to  be  executed  pursuant  to  the  power  of 
appointment  thereinafter  given,  this  agreement  was 
carried  out;  and  tlie  lands  of  Menlongb  were,  after 
other  limiutions,  conveyed  to  snch  uses  as  Valentine 
John  Blake  and  Thomas  Edward  Blake  should  jointly 
appoint  By  a  snbseqaent  deed  of  the  same  dale  this 
power  was  exercised,  and  the  lands  conveyed  to  Sir 
Valentine  for  life,  remainder  to  Thomas  for  lifi,  re- 
mainder to  his  first  and  other  sons  in  tail  male;  and 
a  term  of  500  yean  was  limited  to  trustees  to  raise 
i:1600  for  the  younger  children  of  Sir  Valentine,  or 
any  one  of  snch  children  should  hot  one  survive  him. 
This  sum  was  directed  to  be  paid  in  snch  manner  as 
Sir  Valentine  should  by  deed  or  will  appoint,  and  was 
to  bear  interest  at  the  rate  of  six  per  cent  from  and 
af.er  LU  death.    There  were  fonr  children  by  Sir  Va- 


lentine's first  marriage — ^Thomas  Edwsrd,  the  eldest, 
and  therefore  tenant  in  tall,  and  three  younger  chil- 
dren, only  one  of  whom  survived  his  father.  Id  1 847  Sir 
Valentine  died,  having  by  his  will  appomted  the  whole 
sum  of  £1,600  to  the  petitioner,  who  was  the  oslj 
SOB  by  the  second  marriage.  No  interest  haviagbeeo 
paid  from  Sir  Valenttne^s  death  up  to  the  imaent,  as 
application  was  made  to  the  Master  en  behalf  of  the 
petitioner,  who  was  a  minor,  to  appoint  a  feedver 
over  the  estate.  The  application  was  gnmted,  ud 
against  this  order  the  present  appeal  came  on  to  be 
heard* 

Brewster,  Q.C.,  Sherlock,  Q-C,  and  OUperBwk, 
for  the  respondents. — ^There  can  be  no  reason  for  ap- 
pointing a  receiver  nnder  snch  drcamstances  as  the 
present  The  eecnrity  is  ample,  and  the  petitioner'} 
claim  to  the  sum  app<rinted  is  extremely  doabtfaL 
There  can  be  no  question  od  the  first  point  'shwethe 
charge,  if  it  be  a  proper  one,  is  a  charge  on  the  iabe* 
ritance;  and  the  rental  of  the  estate  isupwardsof 
£500  a  year.  On  the  second  p<Mnt  there  seems  to  be 
as  little  donbt  The  two  deeds  of  the  2nd  December, 
1834,  are  to  be  read  as  one,  according  to  a  host  of  uUho- 
rities.  The  evident  intention,  vhen  Ihosedeeds  were  ex- 
ecnted,  was  to  give  a  power  to  Sir  Valentine  Blike  to 
compensate  his  younger  children  by  his  first  manugefbr 
having  exonerated  the  estate  finom  the  chaiges  in  their 
favour.  It  was  clearly  the  cooveyancer's  mi^e  togire 
sndi  an  absolute  power  of  appointment  and  thos  euUe 
the  fiuher,  if  he  so  diose,  to  rob  the  younger  cbildreobf 
his  first  marriage.  It  was  never  eontemplated  to  give 
any. power  of  appointment  in  favcnr  of  anycbOdrea 
by  a  seeond  marriage*  A  cross  biU  has  bera  ilreidj 
filed  to  rectify  the  mistake,  and  to  make  the  lunitatioQS 
of  the  deed  conformable  with  the  intention.  Thi» 
view  is  borne  out  by  the  existence  of  a  contract  soder 
sealt  bearing  date  1st  April;  1834,  which  wis  the 
real  contract  intended  to  be  carried  out  by  the  deed  of 
2nd  December,  1834,  and  which  gives  no  pomr  of 
appointment  to  the  father,  hut  aaocrtains  snd  lioit» 
thehr  several  proportions  ta  the  children  of  the  lint 
marriage.  It  is  admitted  that  the  copy  ef  the  igne 
meat  bow  produced  is  not  legal  evidenee,  ss  the  origi- 
nal has  not  been  properiy  acooonted  for;^  hot  the 
Court  will  not  in  such  a  case  let  a  mere  tecboieal  di^ 
ficulty  stand  in  the  way.  It  has  never  been  the  pnc- 
tice  of  the  Court  to  ai^int  a  receiver  whea  Mch 
doubts  are  thrown  on  the  petitioner's  title. 

The  SoHdtor- General  and  Wm.  Smith,  for  the  p^ 
titioner. — The  Master^s  order  for  appointing  a  n- 
ceiver  was  perfectly  correct.  Since  1847  not  a  shO* 
ling  of  the  interest  on  £1,500  haa  been  paid  skhoigh 
required  for  the  infant's  mau&tenanca.  No  valid  ob- 
jections have  been  urged  which  throw  the  sltghlet^ 
donbts  on  the  petitioner's  claim.  There  is  no  kgal^ 
denoe  whatever  that  the  alleged  contmct  ondtf  ^ 
dated  1st  April,  18a4,  ever  existed.  Even  if  it ««« 
proved  it  mnst  be  further  shown  that  the  uteotioon 
carrying  out  its  terms  continued  up  till  the  ezeootioB 
of  the  deed  of  2nd  December,  1834.  The  witaewBg 
part  of  the  deed  is  periectly  plain,  and  beiogplsffl 
cannot  in  any  way  be  tontroUed  by  the  redtsb,  n» 
tD  confine  the  power  of  appomtroent  to  the  cbOdrtf  w 
the  first  marriage.  Puttmg  the  case  in  the  tM^ 
light  against  the  petitioner^  even  if  any  valid  oV^ 
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tion  could  be  made  against  petitioner's  title,  it  is  the 
practice  of  the  Court  to  appoint  a  receiver  pending 
the  litigation. 

The  Master  op  the  Rolls.— I  can  have  no  hesita- 
tion in  sa/ing  that  the  appeal  mnst  be  dismissed,  as 
it  has  been  presented  to  the  Gonrt.  There  is  no  legal 
evidence  before  me  as  to  the  existence  of  any  contract 
under  seal  executed  in  Apri^  1834,  nor  any  evidence 
whatever  that  the  deeds  of  December  were  intended 
to  cany  ont  any  prior  contract.  The  recitals  in  this 
deed  would  seem  to  point  to  a  provision  for  the  chil- 
dren of  the  first  marriage.  If  the  witnessing  part  of 
the  deed  were  donbtful  the  recitals  might  of  conrse  be 
looked  to;  bat  I  cannot  permit  the  language  of  the 
witnessing  part  of  the  deed,  where  it  is  as  clear  as 
possible,  to  be  controlled  bj  the  recitals.  The  power 
given,  by  the  deed  of  December,  1834,  was  properly 
exercised  hy  Sir  Valentine  Blake,  and  that  was  in  fa- 
vour of  the  petitioner.  As  yet,  no  doubt  has  been 
thrown  on  petilioner's  title.  I  am  aware  a  cross  bill 
has  been  filed  to  remedy  the  alleged  mistake  in  the 
deed  of  the  3nd  December,  1834;  but  even  if  I  were 
of  opinion  that  a  grave  doubt  rested  on  the  title  of 
the  petitioner  I  should  be  slow  to  reverse  the  Master's 
order.  I  adopt  entirely  the  language  of  Sir  M. 
O'Loghlen  in  SmUk  v.  JBgan  (S.  and  ScL).  On 
counsel  stating  that  where  the  security  was  impeached 
a  receiver  was  never  appointed,  the  Master  of  the 
RoUs  replied,  **  That  is  not  the  practice  of  the  Court. 
If  it  were  there  never  would  be  a  case  in  which  a 
debtor  would  not  set  up  some  case  against  his  creditor. 
Impeaching  the  security  might  be  a  good  reason 
against  distributing  the  fund,,  but  not  against  appoint- 
ing a  receiver.  ...  If  the  respondent  intends  to 
impeach  the  security  he  mnst  take  proceedings  for 
that  purpose,  but  in  the  meantime  the  rents  mnst  be 
secured.*^  I  entirely  approve  and  adopt  that  lan- 
guage, and  I  shall  therefore  affirm  the  Master's  order 
and  dismiss  the  appeal. 


Court  ot  Common  ^leas. 

rRcpofted  by  J.  Field  Johiulon,  Esq.,  BarriiteTijiULiiw.] 

CoLViLLE  V.  Halu — May  7,  8,  22;  June  10. 

Ejectmenl —  Ckmatruction  qf  covenant —  Waiver — Le- 
gal  eviction — Eight  of  re-entry— Liberty  to  change 
verdict  reserved  at  the  trial. 

An  indenture  of  assignment  of  certain  premises  in  the 
vicinity  of  Dublin  contained  a  covenant  by  the  as- 
signee to  expend  within  a  certain  number  of  years 
a  certain  sum  of  money  in  the  erection  of  dwelling- 
houses  on  the  premises  conveyedy  the  sum  to  be  ex- 
pended within  each  year  being  also  Jixed,  and  a 
douse  of  re  entry  for  breach  of  the  covenant.  An 
indenture  of  subsequent  date  between  the  same  par- 
tveSy  and  endorsed  upon  the  back  of  the  foi'mer^ 
afUr  redUng  that  the  assignee  had  built  ont  housCy 
and  was  desirous  to  let  the  portion  of  the  premises 
not  buiU  ouy  contained  the  following  covenant  by  the 
assignor:  *^that  in  case  any  penalty  or  forfeiture 
shall  be  incurred  under  and  pursuant  to  and  for 
non-performance  of  the  clauses^  covenants,   and 


agreements  within  reserved,  thai  in  such  case  such 
penalty  or  forfeiture  shall  not  in  ajiy  manner  affect 
the  interest  of  the  persons  who  may  be  tenants  to 
said  within  demised  premises  so  as  in  any  manner 
to  deprive  such  persons  of  the  full  benefit  of  their 
respective  holdings;  and  it  is  covenanted,  j'c,  that 
in  case  of  any  such  penalty,  ^c,  and  that  proceed- 
ings be  taken  on  account  thereof  then  Ae,  the  said 
assignor,  instead  of  the  said  assignee,  shall  be  enti- 
tled to  recover  and  receive  the  rents  payable  by  such 
persons;  and  that  such  persons  shall  not  become 
liable  to  pay  any  greater  sumJ*^  Upon  an  ejectment 
brought  upon  a  forfeiture  incurred  by  breach  of 
the  former  covenant  or  condition^  and  a  motion 
to  turn  the  verdict  Jor  the  d^endant  into  one  for 
the  plaintiff.  Held  (ptfr  Monahan,  C.  J.,  anrf  Ball, 
J.,  Christian,  J.,  giving  no  opinion,  and  Keogli, 
J.,  having  been  absent  during  the  arguwent)  that 
the  second  indenture  did  not  operate  as  a  release  of 
the  condition  in  the  first. 

Held,  also,  a  portion  of  the  premises  being  set,  and 
a  portion  unset,  that  the  appointment  of  a  receiver 
upon  foot  oj  a  judgment  Jor  rent  due  obtained  by 
the  assignor  against  the  assignee,  was  not  such  a 
Ugal  eviction  as  would  excuse  the  assignee  Jrom  per* 
Jorming  the  condition  in  the  original  indenture. 

Held,  alsOi  that  the  receipt  by  the  receiver  from  an  un- 
dertenant of  rent  accruing  due  out  of  the  inemises 
subsequently  to  the  bringing  of  the  ejectment,  did  not 
operate  as  a  waiver  of  the  forfeiture. 

Held,  also,  that  a  termor  who  assigns  upon  condition 
may  re- enter  for  condition  broken. 

If  a  judge  reserve  libetty  to  turn  a  veidict  for  one 
party  into  a  verdict  for  the  other,  and  there  be  a 
point  which  would  render  that  reservation  nuga- 
tory, and  which,  if  made  at  the  time,  might  be  met 
by  evidence  and  yet  was  not  made,  it  cannot  be 
made  afterwirds. 

This  was  an  ejectment  brought  to  recover  possession  of 
premises  on  the  west  side  of  Bally  bough -lane,  in  tho 
county  of  Dublin,  for  the  breach  of  a  condition  in  an 
indenture  between  W.  G.  Colville  and  J.  H.  Hall,  dated 
6th  May,  1856,  which  indenture  was  as  follows:— 
'*  Whereas  by  an  indenture  of  lease  bearing  date  the 
20th  Oct,  1824,  made  betwceif  the  Venerable  John 
Torrens,  Archdeacon  of  Dublin,  and  the  Rev.  Jolm 
Lewis,  Rector  of  Howth,  (trustees  appointed  pnrauant 
to  the  provisions  of  the  will  of  Joseph  Love,  Esq.,  de- 
ceased) of  the  one  part,  and  the  said  W.  C.  Colvillo 
of  the  other  part,  they  for  themselves  and  their  suc- 
cessors, as  trustees,  did  grant,  demiso,  set,  and  to 
farm  let  unto  the  said  W.  C,  Colville,  his  executoi-s, 
Ac  ail  that  and  those  the  two  new  brick  dwelling- 
houses  and  gardens  situate  on  the  west  side  of  Bally- 
bough  lane,  in  the  county  of  Dublin,  formerly  in  the 
possession  of  Michael  Bourke,  but  then  late  in  the 
possession  of  John  Forster,  and  over  and  against  a 
walled  garden  called  Spring-garden,  containing  four  acres 
and  thirty-eight  perches,  together  with  the  several  cabins 
thereon,  as  the  same  are  more  particularly  set  forth 
and  described  by  a  map  or  survey  thereof  thereon  de- 
lineated, with  the  appurtenances,  to  hold  from  29th 
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September  last  for  500  years  at  the  yearly  rent  of 
£80,  and  in  which  indenture  is  contained  a  covenant 
that  the  said  W.  C.  Colvllle,  his  executors,  &a,  should, 
withk  fire  years,  expend  on  said  premises  in  building 
a  good  and  sabstantial  dwelling-house  or  houses,  or  in 
miking  other  Talnable  and  lasting  improrements 
thereon,  £2000.  under  penalty  of  further  rent  of  £50 
a  year^  same  to  commence  and  be  computed  at  the 
end  of  said  term  of  five  years,  and  to  continue  for  ever 
after  daring  said  demise,  the  said  W.  C.  Colyille 
doth  grant,  bargain,  sell  and  assign,  transfer  and 
make  over  unto  the  said  J.  H.  Hall,  his  executors, 
&C.,  all  and  singular  the  said  dwelling-houses,  ground, 
and  premises,  that  is  to  say,  all  that  and  those  the  two 
new  briclc  dwelling-houses  and  gardens  situate  on  the 
north  side  of  the  road  now  called  Ballybough-road, 
but  in  said  recited  lease  sUted  to  be  situated  on  the 
nest  side  of  Ballybough-lane,  as  formerly  in  the  pos- 
session of  Michael  Bourke,  and  afterwards  in  the  pos- 
session of  John  Forster;  and  over  against  a  walled 
garden  commonly  called  Spring- garden,  containing 
four  acres  and  thirty-eight  perches,  together  with  the 
several  cabins  thereon,  and  the  other  messuages,  out- 
buildings, and  oflSoes  erected  and  built  thereon,  more 
particularly  described  on  the  map  traced  on  said  reci- 
ted lease,  and  all  the  estate  and  interest  of  the  said 
W.  C.  Colville  in  the  said  premises.  To  hold  for  all 
the  residue  of  the  said  term  of  500  years,  wanting 
twenty-one  days,  subject  to  the  payment  of  the  rents, 
and  observance,  and  performance  of  the  covenants, 
conditions,  and  agreements  reserved  in  sud  lease,  and 
also  subject  to  the  tenancies  hereon  endorsed.  And 
the  said  J.  H*  Hall,  for  himself,  his  heirs,  executors, 
administrators,  and  assigns,  doth  hereby  covenant  and 
agree  with  the  said  W.  0.  Colville,  his  executors  and 
administrators,  that  he  the  said  J.  H.  Hall,  bis  heirs, 
executors,  administrators,  and  assigns,  shall  and  will, 
at  his  and.  thefar  own  proper  costs  and  charges  lay 
out  and  expend,  within  the  space  of  seven  years,  to 
be  computed  from  the  1st  day  of  September,  1855, 
a  sum  of  at  least  £2,000  in  the  erection,  building, 
.  and  completely  furnishing  such  number  of  dwelling- 
houses  and  premises  as  he  the  said  J.  H.  Hall  shall 
deem  most  suitoble  to  the  locality  in  which  the  land 
and  premises  hereby  assigned  are  situated;  such  houses 
and  premises  to  be  built  in  a  good,  snbsUntial,  and 
workmanlike  manner,  fit  for  habitation  and  use,  and 
not  to  be  less  than  two  storeis  high  over  the  pathway 
of  Ballybough-road,  such  outlay  to  be  made  on  an  ave- 
rage of  not  less  than  £285  for  each  and  every  year 
of  the  said  term  of  seven  years.  Provided  always,  that 
if  it  shall  happen  that  default  shall  be  made  In  the 
observance  aiid  performanoe  of  the  aforesaid  covenant 
for  building  in  manner  aforesaid,  and  in  making  the 
aforesaid  ontky  and  expenditure  as  hereinbefore  re- 
quired to  be  computed,  from  the  1st  day  of  Septem- 
ber, 1855,  then  and  thenceforth,  and  at  the  expi- 
ration of  the  said  term  of  seven  years  it  shall  and  may 
be  lawful  tor  the  said  W.  C.  Colville,  his  executors 
or  administrators,  into  and  upon  the  said  hereinbefore 
mentioned  premises,  or  any  part  thereof,  in  the  name 
of  the  whole,  to  re-enter,  and  the  same  to  have  again, 
re-possess,  and  enjoy  in  his  or  their  first  and  former 
estate,  and  as  if  these  presents  had  never  been  made, 
anything  herein  contained  to  the  contrary  thereof  in 


anywise  notwithstanding.**    Opon  this  deed  wis  en* 
dorsed  the  foUowing'covenant: — **Thbuidetttniemade 
the  12th  day  of  November,  in  the  year  of  our  Lord 
1856,  between  the  within-named  W.  a  Colville  of 
the  one  part  and  the  withia-named  J.  H.  Hall  of  the 
other  part.  Whereas  the  said  J.  H.  Hall  hu  caused  t 
new  brick  house  to  be  erected  and  bnOt  on  the  sotith- 
westem  angle  of  the  within  demised  plot  of  groaod; 
and  whereas  the  said  J.  H.  Hall  is  minded  sad  desi- 
rous to  let  the  remainder  yet  not  buih  on  of  aaid 
within  demised  premises  for  boOding  ground;  sod  it 
has  been  agreed  upon  between  aidd  W.  C.  ColTlUe 
and  said  J.  H.  Hall  that  the  person  or  perBons  respec- 
tively who  have  become,  or  who  ahall  hereafter  be- 
come, tenant  or  tenants  for  any  portion  or  portioDs  of 
said  demised  premises  nnder  said  J.  H.  Hall,  bis  ex- 
enters,  &a,  shall  not  be  liable  .to  any  grrater  no 
than  the  yearly  rent  to  be  reserved  by  agreement  or 
lease  for  their  respective  holdings,  provided  such  lents 
be  at  the  frur  and  full  setting  value  for  the  tbea  time 
being  of  said]  land,  and  provided  also  that  the  dwell- 
ing-bonses  to  be  erected  by  the  tenant  or  tenants  of 
said  J.  H.  Hall,  his  executors,  Ac.,  be  of  the  descrip- 
tion required  by  the  within  deed,  now  this  indeotDre 
witnesseth  that  the  sud  W.  C.  CdviUe  doth  berebj 
for  himself  and  his  heirs,  executors,  administratori, 
and  assigns  covenant,  promise,  and  agree  to  an!  with 
the  said  J.  H.  Hall,  his  heirs,  executors,  sdminbtra- 
tors,  and  assigns  that  in  case  any  penalty  or  forfei- 
ture shall  be  incurred  under  and  pursuant  to  and  for 
non- performance  of  the  clauses,  covenants,  sod  agree- 
ments within  reserved  and  contained,  or  any  of  them, 
by  the  said  J.  H.  Hall,  his  executors,  &a,  that  then 
and  in  such  case  such  penalty  or  forfeiture  shall  not 
in  any  manner  whatever  interfere  with  or  afiect  the 
interest  or  interests  or  property  of  the  person  or  pe^ 
sons,  or  any  of  them,  their  executors,  adratnistraton. 
or  assigns,  who  may  be  tenant  or  tenants  to  said 
within  demised  premises  or  any  part  thereof  nnder  said 
J.  fl.  Hall,  his  executors,  administrators,  or  aiwgns,  so 
as  in  any  manner  to  deprive  such  person  or  persoiu 
or  any  of  them  of  the  full  benefit  and  advantage  of 
their  respective  buildings  and  holdings  npoa  the  pre- 
mises; and  it  is  hereby  further  covenanted  and  agjeed 
that  in  case  of  any  such  penalty  or  forfeiture  as  afore- 
said being  incurred,  and  that  any  proceedings  be  takea 
and  rendered  effectual  on  account  thereof  by  the  m 
W.  0.  Colville,  his  executors,  Ac.,  then  be.  the  aid 
W.  C.  Colville,  his  executors,  Ac,  instesdofsaidJ. 
H.  Hall,  his  executors,   adminbtrators,  or  assigns. 
shall  be  entitled  to  recover  and  receive  the  rents  to  be 
payable  by  such  person  or  persons  so  becoming  teoaot 
or  tenants  to  said  premises  in  manner  aforesaid;  aim 
that  such  person  or  persons  so  becoming  tenant  or  te- 
nants to  said  premises  as  aforesaid  shall  not  be  ren- 
dered or  become  in  any  manner  liable  to  j^y  ^7 
greater  sum  anything  in  the  within  written  indenlare 
contained  to  tlie  oonti-ary  of  these  presents  or  an; 
portion  thereof  notwithstanding"    Upon  the  tnal,  ^ 
fore  Monahan,  C  J.,  at  the  Hilary  after  sittings,  tne 
defendant  entered  in  evidence  an  attested  ^P^   , 
Chancery  proceedings  under  which  thepUintiffproc««a 
a  receiver  to  be  appointed  on  the  lands,  /^  "   . 
te«ted  copy  of  a  judgment  for  £219  4s.  Id.  owauiw 
by  the  plaintiff  against  the  defendant  in  the  toon 
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Exchequer,  Michaelmas,  1857,  on  which  judgment 
the  prooeedings  la  Chancery  were  founded.  At  the 
doee  of  the  defendant's  case  the  plaintiff  gave  evi- 
dence that  the  jadgment  had  been  dnly  regiatered  as 
a  mortgage  on  the  11th  day  of  December,  1857.  The 
defendimt  called  on  the  judge  to  nonsuit  the  plaintiff, 
on  the  ground  of  the  deed  of  the  5th  May,  1856, 
berag  an  absolute  assignment  of  all  the  plaintiff's  inte- 
rest in  th«  lands ;  also  because  the  endorsement  amounted 
to  a  waiver  of  the  re-entry  covenants  in  the  deed  of 
1856.  The  judge  directed  a  verdict  for  the  defen- 
dant, reserving  (by  consent  of  the  parties)  leave  to  the 
plaintiff  to  move  the  Court  above  to  turn  it  into  a 
verdict  for  the  plaintiff  should  the  Court  be  of  opinion 
that  the  endorsement  did  not  destroy  the  right  of  re- 
entey  mider  the  forfeiture  danse.  A  conditional  order. 
having  bMo  obteined, 

Bonri^  Q-C  (with  him  M'Mahon)  now  showed 
cause  agunst  it — ^This  is  an  ejectment  for  breach  of 
theoondition,notan  action  for  violation  of  the  covenant; 
and  as  the  ejectment  has  been  brought  it  is  to  be  as- 
sumed that  the  defendant  is  seill  in  possession.  It  natu- 
rally became  a  serious  object  to  Hall  to  be  relieved 
from  the  consequences  of  not  strictly  complying  with 
the  terms  of  the  condition,  and  accordingly  this  cove- 
nant was  endorsed  upon  the  deed,  the  effect  of  which 
is  now  to  be  considered.  It  is  a  waiver  of  the  forfei- 
ture. Conditions  are  to  be  strictly  seanned.  They 
are  odious  to  the  law.  A  condition  cannot  be  waived 
fai  part  and  preserved  in  part  A  covenant  for  pay- 
ment of  rent  may  be  apportioned,  but  the  new  Land- 
lord and  Tenant  Act  will  not  affect  this;  and  a  condi- 
tion gone  in  part  is  gone  in  toto.  It  has  been  decided 
tiiat  where  the  language  of  an  instrument  like  this  on- 
dorsement  is  the  language  of  contract,  in  order  to  ac- 
complish the  object  of  the  parties  it  will  be  construed 
as  kogvage  of  annihihition.  To  avoid  circuity  of 
action  the  Conrt  will  hold  this  endorsement  to  be  a 
release.  It  provides  that  in  case  any  penalty  or  for- 
feiture be  incurred,  the  subordinate  interests  shall  ne- 
verth^ess  be  preserved.  If  that  be  the  primary  ob- 
ject of  the  parties,  and  this  endorsement  be  treated  as 
a  eoveoaat  and  not  a  release,  how  can  that  object  be 
carried  out?  These  interests  would  perish.  It  may 
be  argued  that  this  is  a  waiver  so  far  as  Hall  may 
have  let  the  premises,  but  not  so  far  as  he  has  not; 
but  the  Qondition  cannot  be  divided.  If  it  be  partially 
discharged  it' is  totally  discharged.  If  Colville  suc- 
ceeded by  having  this  constmed  as  a  covenant,  the  re- 
sult would  be  that  Hall  would  be  under  the  necessity 
of  bringing  an  action  against  him  for  violating  his 
contract  The  deed  affords  within  itself  the  means  of 
construing  it  Besides  there  is  an  estoppel  in  pais^ 
beeanae  Colville  stood  by.  {Bail,  Jl-^What  is  there 
more  than  that  the  party  has  the  power  to  enforce  his 
covenant  and  abstains  from  doing  so?]  If  a  man 
sells  another  man's  horse  before  his  eyes,  ^aad  the 
owner  does  not  prevent  him  and  says  nothing/ he  can- 
not afterwards  bring  an  action  of  trover  for  the  horse 
agamst  the  buyer.  [C%rtf/uiii,  J. — ^Have  yon  any 
case  which  deddea  that  a  right  nnder  a  deed  can  be 
eetopped  by  estoppel  in  paiaf]  No.  [^Christicm,  J. 
—Many  authorities  go  to  show  that  no  instrument  is 
treated  with  so  much  latitude  as  a  lease.  If  an  in 
stmment  can  be  made  out  to  be  a  lease  through  its 


declared  intentions,  it  will  be.]  Bringing  an  action 
for  rent  accruing  subsequent  to  the  breach  and  subse- 
quent acceptance  of  the  rent  in  that  action  amounted 
to  a  waiver — Dendtf  v.  NichoU  (4  Com.  Bench,  N.S., 
384). 

Darley,  Q.C7.,  and  Sidney,  Q.C7.,  contra.^The  deed 
muse  be  taken  altogether.  This  indorsement  is  only  a 
covenant  which  we  admit  may  be  treated  as  if  it  were 
part  of  the  original  lease.  It  would  expose  to  an 
action  of  covenant.  [^Ball^  J. — Who  would  sue  upon 
that  covenant?  You  will  not  argue  that  the  under- 
tenants would  sue?]  They  would  have  a  remedy  in 
equity.  If  this  be  treated  as  a  release*  it  will  follow 
that  a  judgment  for  non-payment  of  rent  would  bo 
impossible.  [Christian,  J, — Your  argument  is,  that 
the  right  to  evict  for  breach  of  the  condition  was  not 
gone,  but  that  if  Colville  acted  on  it  he  would  be 
bound  to  redemise  to  the  nnder-tenants  at  the  rents 
reserved  by  Hall  in  his  under-leases.  BaU;  J. — Col- 
ville might  have  incumbered  his  interest  in  the  mean- 
time. Monahan,  C.  J, — Any  new  demise  does  not 
appear  to  be  contemplated.  Christian,  •/'••^There  are 
two  intentions  apparent,  and  the  question  is,  which  of 
these  incompatible  intentions  is  to  prevail]  The 
constmctlon  we  contend  for  will  not  interfere  with  the 
rights  of  anybody.  If  a  party  enter  into  a  bond  with 
one  other  party,  and  that  other  afterwards  covenants 
not  to  sue,  the  Court,  where  there  are  only  the  two 
parties,  will  allow  that  covenant  to  be  pleaded  as  a 
release.  [Christian,  J. — If  the  covenant  be  indefinite 
as  to  time.]  But  if  there  be  two  obligors,  and  the 
obligee  covenants  with  one  of  them,  the  covenant 
cannot  be  pleaded  as  a  release,  and  the  remedy  will 
be  by  action  over.  It  is  not  a  release,  because  if  it 
were,  it  would  extinguish  the  right  of  the  obligi!e 
against  the  other  obligor  with  whom  he  has  not  cove- 
nanted.— Bac  Ab.  title  Aelease,  vol.  vi.,  p.  604 ; 
Dean  v.  NewhaU  (8  T.  R.,  168).  A  covenant  not 
to  sue  one  of  two  joint  debtors  does  not  operate  as  a 
release  to  the  other.  HuUon  v.  Eyre  (6  Taunton, 
289).  In  Lacy  v.  Kinasion  (1  Loi-d  Kaymond's 
Rep.,  688),  there  was  a  covenant  not  to  sue  one  of 
several,  and  it  was  held  not  to  be  a  release.  It  was 
said,  '*  This  covenant  in  its  nature  is  not  a  defeasance, 
for  in  case  of  a  defeasance  the  words  are,  that  the 
thing  to  be  defeated  shall  be  void,  and  since  there  are 
no  such  words  here,  it  must  be  understood  to  be  a 
defeasance  from  the  nature  of  the  thing,  and  not  from 
the  words;  and  the  consequence  of  that  would  be  to 
leave  Lacy  without  remedy.*'  So,  here,  if  this  in- 
dorsement be  a  release,  it  must  be  understood  to  be 
so  from  the  nature  of  the  thing,  and  tbe  consequence 
would  be  to  leave  Colville  without  remedy.  [Mona" 
han^  C,  J. — The  plaintiff  may  have  foolishly  entered 
into  this.]  The  Court  will  strive  against  such  a 
result  The  under-tenants  could  compel  a  re- 
demise to  themselves  by  going  into  a  Court  of 
Equity.  [Christian,  J. — Would  not  Colville,  upon 
this,  be  deprived  of  one  of  the  things  this  iadoraement 
provides  for,  viz.,  that  it  should  be  lawful  for  him  to 
recover  the  rents  from  the  undertenants?  The  ob« 
ject  is  two  fold;  it  b  to  benefit  tbe  tenants  and  to 
benefit  Colville.  He  should  be  able  to  recover  the 
rents.]  The  latter  part  of  the  endorsement  is  aim 
for  the  benefit  of  the  tenants.     The  object  of  this 
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ejectment  is  not  to  disturb  the  under-tenants,  but  to 
get  rid  of  Hall.  Hall  has  scarcely  paid  any  rent,  and 
GolviUe  has  to  pay  rent  himself  to  the  party  from 
whom  he  holds  the  premises.  He  served  a  no- 
tice on  the  nnder-tenants,  explaining  the  reason  of 
joining  them,  and  warning  them  not  to  defend,  and 
none  of  them  have  taken  defence.  The  firet  thing  that 
CoWille  will  do  will  be  to  demise  to  these  nnder- 
tenants,  and  if  he  does  not,  he  can  be  compelled  to  do 
so. — Afann  v.  Stephens  (15  Simon,  377)*  [^Mona- 
han^  C,  J'.^Yonr  argument  is  this,  that  it  was  the 
intention  that  Colville  should  retain  his  rights  against 
Hall,  and  if  we  construe  this  to  be  a  release,  Colville 
will  lose  his  rights.  On  the  other  hand  it  was  the 
intention  that  the  tenants  should  be  protected,  and 
this  can  be  done  by  remedies  in  equity,  or  by  Hall 
being  treated  as  a  trustee  in  a  Goni*t  of  Law.]  By 
the  5th  section  of  8  &  9  Vict.,  c.  106,  the  benefit  of 
a  condition  or  covenant,  respecting  any  tenements  or 
hereditaments  may  be  taken,  although  the  taker 
thereof  be  not  named  a  party  to  the  same  inden- 
tui*e.  The  tenants  never  executed  this,  but  if  they 
come  to  claim  protection  under  it,  they  can  get  only 
what  is  CO  extensive  with  that  given  to  the  landlord 
There  is  nothing  in  the  indorsement  which  says  the 
leases  shall  bo  upheld ;  the  words  are,  ''  such  penalty 
or  forfeiture  shall  not  in  'any  manner  whatever  mter- 
fere  with  or  affect  the  interest  or  interests,"  &c  In 
WaHs  V.  Be  Castro  (4  C.  B.,  N.  S.,  216),  the  repli- 
cation  was  that  the  deed  in  the  plea  mentioned  con- 
tained words  purporting,  if  considered  without  refe- 
rence to  any  other  part  of  the  deed,  to  release  as  in 
the  plea  pleaded,  but  that  in  another  and  earlier  part 
of  the  same  deed,  it  was  agreed  and  declared  in  the 
words  following,  that  is  to  say,  **  that  it  shall  be  law- 
ful for  the  creditors  to  execute  these  presents  without 
prejudice  to  any  mortgage,  lien,  or  security,  which 
they  may  have  for  their  respective  debts,  or  any  part 
thereof,  or  to  any  claim  against  any  surety  or  sure- 
ties, or  any  other  person  or  persons,  who  may  be  lia- 
ble for  the  payment  thereof."  That  was  an  action  for 
goods  sold  and  delivered,  and  the  defendant  pleaded 
that  he  was  liable  jointly  with  A ,  B.,  and  C,  and 
that  the  plaintiffs  had  released  A.,  B.,  and  C,  and 
Lord  Campbell  is  mentioned  in  the  case  as  having 
said  in  another  case,  **  It  is  clear  that  an  absolute 
release  in  terms,  followed  by  a  clause  saving  remedies 
against  certain  parties,  cannot  be  treated  as  a  release, 
if  the  effect  of  so  doing  is  to  prevent  the  operation  of 
the  saving  clause."  And  Crowder,  J.,  in  giving 
judgment  in  Willis  v.  De  Castro,  says,  "To  hold 
that  the  deed  thus  disclosed  upon  the  whole  record 
enured  as  a  release,  would  be  manifestly  giving  it  an 
effect  contrary  to  the  intention  of  the  parties."  '<  The 
covenant  in  question  amounts  only,  in  my  opinion,  to 
a  covenant  not  to  sue  the  persons  mentioned  in  the 
pica,  and  not  to  «  release."  In  the  present  case,  Hall 
may  be  liable  to  the  under-tenants,  if  he  has  given 
them  leases  which  may  be  evicted,  and  so  will  the 
plaintiff  be  liable  to  them,  but  there  is  no  circuity  of 
a^^tion. 

M'Mahon  in  \epiy, — The  indentare  of  the  5th  of 
May,  1856,  is  an  assignment  of  the  entire  estate  of 
Colville,  and  there  is  no  right  of  re-entry  at  common 
law.     The  habendum  is  inconsistent  with  what  goes 


before  it,  and  is  to  be  rejected  as  to  the  tweoty-ooe 
days  reserved. — 2  Sanders  on  Uses,  5th  edition,  p. 
154,  note;  ThrockmerUm  v.  Tracy  (Plowdeo^s  Rep., 
152).  No  one  can  take  advantage  of  this  forfeiton 
but  Colville's  lessor.  {Christian^  J..— Why  coold 
not  a  grantor  or  his  executor  take  advantage  of  a 
condition  in  an  assignment  of  a  term?]  It  is  Dot  an 
incident  of  such  an  estate.  {Christian,  /.— Ifrnj 
recollection  serves  me  right,  it  was  never  doubted, 
during  all  the  discussions  in  the  case  of  Phck  v. 
Digges,  whether  a  termor  who  assigns  opon  cooditioo 
could  not,  by  a  formal  demand  and  re-entiy,  briog 
his  ejectment  at  common  law.  Monahan,  C.  J.— 
There  might  be  a  difficulty  about  assigning  the  right 
of  re-entry.]  That  he  could  not  do  in  any  case. 
IMonahan,  C,  J. — This  will  apply  to  fee-simples, 
but  where  is  the  authority  for  saying  that  a  termor 
could  not  re-enter ?J  There  is  no  precedent  of  his 
having  done  so.  Tbb  condition  is  not  apportiooable. 
^Crojt  V.  Lundey  (5  El.  &  BL,  648);  KnighCs 
Case  (5  Rep.,  54,  b);  Rawlyn^s  Case  (4  Rep.,  62, 
b);.2  Piatt  on  Leases,  332.  The  esUtes  caoaot  be 
re- vested  in  the  under-tenants.  There  has  been  no 
proof  of  re-entiy,  and  there  are  no  such  words  in  the 
indenture  as  that  **  the  lease  shall  be  null  and  void." 
[Sidney,  Q,C.,  for  the  plaintiff,  here  argaed  tbatthe 
pUintiff  was  in  possession  through  the  receiver;  bot, 
Per  Cw-tam— That  will  not  do;  thatisthepossessioo 
of  the  Court.  Sidney^  Q.C.,  conceded  this,  bot 
urged  that  this  point  could  not  be  raised  nov,  R»  it 
had  not  been  made  at  the  trial  Christian,  J.— If  a 
judge  reserve  libeity  to  turn  a  verdict  for  one  party 
into  a  verdict  for  the  other,  and  there  be  a  polot 
which  would  render  that  reservation  nngatoiyt  aod 
which,  if  made  at  the  time,  might  be  met  by  erideoce, 
and  yet  was  not  made,  it  cannot  be  made  afterwards.] 
Where,  by  a  condition,  a  party  is  required  to  boild  a 
house,  or  do  any  other  act,  and  the  lessor  prevents  tbe 
performance  of  the  act,  tbe  condiUon  is  gone.  Col- 
ville became  mortgagee,  and  obtained  a  receiver,  aod 
Hall  could  not  have  ventured  upon  tbe  premises. 
Bent  has  been  received  after  the  21st  November, 
1862,  and  the  receipt  of  this  rent  is  a  waiver  of  tbe 
forfeiture;  so,  also,  the  notice  to  the  nnderten&Qts 
that  they  would  not  be  disturbed,  is  a  waiver. 

The  case  stood  over  until  tbe  ensuing  term,  in  pr 
der  that  the  two  last  points,  that  of  a  legal  evictioo 
by  Colville,  and  that  of  a  waiver  of  the  forfeitore  by 
the  receipt  of  rent,  might  be  argued,  the  Court  deter 
mining  that  the  indenture  being  an  assignment  mm 
no  difierence  as  to  the  right  to  re-enter  for  coodiuoo 
broken. 

May  22*— 2>ar/ey,  Q.C.,  dted  Doe  dem.  Grip 
v.  Pritchard  (5  B.  &  Ad.,  765);  Doe  dem.  Mor^' 
craft  V.  Meux  (I  C.  &  P.,  346);  1  Furlong's  Land- 
lord and  Tenant,  566;  Jones  y.  Carter  (15  M.  &  J^^-- 
725);  'Lessee  Blakeney  v.  Hiygins  (4  Ir.  Jar.,  uy 
The  payment  here  was  by  an  undertenant  to  » « 
ceiver.  As  to  the  other  objection  that  the  PJ^' 
ings  in  the  Court  of  Chancery  prevented  Hall  tm 
carrying  ont  his  improvements,  the  first  tiling  ^"f 
Hall  did  was  to  assign  the  enUre  of  his  interest  iin 
May,  1856.  A  half-year's  rent  became  due  w  toe 
November  following,  and  Colville  got  a  portion  oih 
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with  diffiealtj.  The  half  jear^s  rent  dae  in  the  fol- 
lowiag  March  was  paid,  and  since  that,  Colville  has 
never  got  any  rent  out  of  the  premises.  He  obtained 
a  jndgment  by  defaalt,  and  an  inquiry  to  assess  da- 
mages, and  under  the  15th  section  of  the  Chancery 
Regnladon  Act,  a  receiver  was  appointed  in  October, 
1858.  [^Chrtstianf «/. — Is  there  any  authority  for 
this  proposition  that  if  a  tenant  such  as  Mr.  Hall  was 
b  interfered  with  by  the  due  process  of  law  to  recover 
a  just  debt,  that  this  will  excuse  him  from  carrying 
out  his  contract?]  That  is  the  correct  view  of  the 
question.  Oroame  v.  Blake  (8  Ir.  G.  L.  Rep.,  428) 
decided  that  a  title  acquired  by  the  Statute  of  Limi- 
tations is  not  prevented  by  the  appointment  of  a  re- 
ceiver. Although  the  receiver  here  was  over  the 
entire  of  the  premises,  yet  Hall's  possession  of  the 
unsei  portion  of  them  was  not  disturbed,  because 
there  were  no  rents  \o  be  received  ont  of  it. 

M^Mahxm^  contra. — Jones  v.  Caiier  is  overruled  so 
far  as  the  prindple  of  it  applies  to  this  case.  Dtndy 
V.  NichM  (4  G.  B.,  N.  S.,  376)  shows  that  it  makes 
no  difference  whether  the  ejectment  be  brought  prior 
or  subsequent  to  the  wwver.  [CArirfiaw,  /. — The 
only  act  subsequent  to  the  forfeiture  was  the 
receipt  of  the  rent.]  The  continuance  of  the  waiver 
was  itself  an  act.  {Christian^  J. — If  that  receipt  of 
rent  had  been  by  Golville,  and  not  by  the  receiver,  it 
would  be  open  to  you  to  suggest  that  Golville  was 
landlord  in  fact,  though  not  in  law,  and,  to  preserve 
the  covenant  to  the  sub-tenants,  gave  that  receipt, 
but  it  is  signed  by  the  receiver,  not  by  Golville.] 
Cole  on  Ejectment,  408.  As  to  the  other  point,  the 
receiver  was  over  the  whole  of  the  premises.  \BaUy 
J. — It  was  elementaiy  law  in  my  time,  that  until 
there  was  an  order  to  let,  and  that  order  acted  upon, 
and  a  tenant  obtained,  the  appointment  of  a  receiver 
did  not  interfere  with  the  possession  of  the  party.] 

Cur.  adv.  vidt, 

June  10. — MoMAHAN,  G.  J.— -An  objection  was 
taken  daring  the  argument,  which  was  not  made  at 
the  trial,  that  there  had  been  no  proof  of  re-entry. 
But  this  point  was  not  saved  at  the  trial,  and  there- 
fore we  do  not  think  we  are  called  on  to  determine 
one  way  or  the  other  whether  there  ought  to  have 
been  a  re-entry.  Another  objection  is,  that  the  ap- 
pointment of  a  receiver  was  a  legal  eviction,  such  as 
prevented  the  plamtiff  from  avatlTng  himself  of  his 
clause  of  re-entry.  Golville  having  become  a  creditor 
of  Hall,  and  having  got  a  receiver  appointed,  we  do 
not  think  that  this  was  such  an  eviction.  With  re- 
spect to  the  residue  of  the  premises,  they  remain  in 
the  possession  of  the  party  until  set,  and  we  are  quite 
satisfied  that  if  Hall  had  had  the  means,  and  was  wil- 
ling to  lay  out  the  money,  the  receiver  would  not 
have  prevented  him.  Another  objection  is  this,  that 
the  receipt  of  the  quarter's  rent  due  on  the  1st  of 
l^ovember,  being  some  three  weeks  after  bringing  the 
ejectment,  was  a  recognition  of  the  tenancy  as  still 
sabsi;iting,  and,  therefore  that  the  plaintiff  could  not 
proceed  with  the  ejectment.  It  occurs  to  us  that  the 
receipt  by  a  receiver  in  a  cause  differs  from  the  case 
of  tenancies.  No  principle  exists  which  should  lead 
us  to  bold  the  receipt  of  this  reut  equivalent  to  a  re- 
ceipt of  reut  due  by  the  middle  man  to  the  head  land- 


lord. The  real  question  in  the  case  is  the  true  coc- 
struction  of  the  indorsement.  The  question  has  had 
considerable  discussion.  We  have  given  it  a  great 
deal  of  attention.  We  decide  with  very  great  doubt 
and  difficulty,  and  I  am  very  gUd  that  the  case  is 
upon  the  record  in  such  a  state  as  that  without  any 
permission  of  ours  the  parties  can  take  it  to  another 
Gourt  The  permission  would  be  granted  if  it  were 
necessary.  My  own  opinion  is  very  different  firom 
what  it  was.  I  must  state  the  contents  of  the  lease  a 
little  fully.  The  deed  from  Golville  to  Hall  is  in  form 
an  assignment;  it  is  an  absolute  assignment  of  all 
Golville^s  interest,  subject  to  the  rent  payable  to  the 
landlord,  and  there  is  a  covenant  by  Hall  [His 
Lordship  read  the  covenant  and  the  clause  of  re-entry.] 
It  is  quite  clear  that  under  this,  with  the  mere  excep- 
tion of  a  right  to  bring  an  action  of  covenant,  what 
Golville  reserved  was  the  right  to  re-enter,  and  Gol- 
ville was  himself  under  a  covenant  with  the  trustees 
of  Love*8  Gharity  to  expend  a  considerable  sum  of 
money,  and  in  fact  it  was  to  indemnify  Golville  that 
this  covenant  was  entered  into  between  him  and  HalL 
[His  Lordship  read  the  indorsement.]  That  is  a 
material  clause,  ^'  provided  such  rents  be  at  the  fair 
and  full  setting  value."  W^hat  is  the  true  construc- 
tion of  this  instrument?  Does  it  operate  as  a  release 
of  the  original  condition  in  the  original  lease,  or  does 
it  operate  as  a  covenant  not  to  prejudice  the  oocupy- 
ing  tenants  in  the  event  of  a  forfeiture?  In  the  first 
place,  what  was  the  intention  of  the  parties?  It  was 
that  Golville,  in  the  event  of  a  forfeiture  by  Hall, 
should  retain  his  right  of  putting  in  execution  that 
forfeiture  so  far  as  Hall  was  concerned,  but  it  was 
also  the  intention  that  the  occupying  tenants  should 
not  be  prejudiced,  but  remain,  not  ss  tenants  of  Hall^ 
but  as  tenants  of  Golville,  provided  that  the  rents 
were  fair.  It  is  quite,  plain  that  all  this  cannot  be 
observed.  If  we  hold  this  indorsement  to  be  a  release, 
it  operates  for  the  benefit,  not  of  the  tenants  merely, 
but  of  Hall,  and  the  release  cannot  be  partial  There- 
fore, Hall  would  continue  to  hold,  and  the  right  of 
reentry  is  gone  altogether.  But  if  we  do  not  con- 
strue this  as  a  release,  the  effect  will  certainly  be  that 
we  cannot  give  to  the  tenants  the  full  benefit  they 
were  intended  to  get.  Neither  do  we  serve  all  the 
intentions  expressed,  and  clearly  expressed,  by  hold- 
ing it  to  be  a  release.  There  is  no  more  numerous 
a  class  of  cases  than  what  decide  what  instru- 
ments are  releases,  and  what  are  covenants  not  ta  sue. 
It  would  be  idle  for  me  to  comment  on  all  the  cases 
from  the  earliest  times.  I  shall  refer  to  one  onlyt 
because  it  is  recent,  and  because  it  contains  the  others. 
— TTtf/w  V.  De  Castro  (4  G.  B.,  N.  S.,  216).  It 
was  an  action  for  goods  sold  and  delivered.  The 
defendant  pleaded  that  the  goods  were  sold  to  him 
jointly  with  others,  and  that  there  was  no  joint  and 
several  contract,  and  that  his  only  liability  was 
along  with  the  others,  and  the  others  being  released, 
that  he  was  released  also.  A  replication  was  put  in 
stating  that  the  part  of  the  deed  given  in  the  plea 
was  given  correctly.  It  amounted  to  saying.  No 
doubt,  I  released  the  other  three,  but  it  was  agreed 
by  another  clause  in  the  deed  that  though  I  did  I  re- 
served all  rights  against  every  other  person,  and 
against  the  defendant,  therefore  this  does  not  operate 
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as  a  release,  and  the  qnestion  was  this,  though  these 
were  words  of  release*  would  the  deed  operate  as  a 
release,  since,  in  the  same  deed,  the  right  to  sne  a 
third  person  was  reserved,  which  woold  not  be  of 
avail  if  the  deed  were  a  release?    The  Conrt  of  Com- 
mon Pleas  decided  nnanimonslj,  first,  that  the  doc- 
trine of  absolute  release  applied  to  where  the  debtors 
were  merely  joined;  and  secondly,  that  though  there 
were  words  of  actual  release,  the  deed  could  not  have 
that  operation,  because  the  party  reserved  a  right 
which  he  could  not  have  if  it  were  a  release.     Here 
there  are  no  technical  words  of  release.     I  do  not 
say  that  an  Instrument  will  not  operate  as  a  release 
without  technical  words.     But  I  say  we  are  asked  to 
hold  that  to  be  a  release  which  has  no  technical  words. 
The  intention  cannot  be  effectuated  if  we  hold  this  to 
be  a  release.   Colville  would  then  have  no  rights,  and 
Hall  would  continue  a  tenant.     On  the  other  hand, 
^hat  mischief  do  we  do  to  the  occupying  tenants? 
We  do  not  give  them  everything  by  construing  this 
not  to  be  a  release,  but  no  one  can  doubt  but  that  if 
Colville  were  to  execute  a  habert  against  the  occupy- 
ing tenants,  an  injunction  would  issue  against  him. 
There  is  another  matter.    Would  a  Conrt  of  Equity 
enforce  this  covenant  for  the  benefit  of  the  occupying 
tenants?     I  give  no  opinion,  but  I  am  not  satisfied 
that  if  these  tenants  could  show  they  became  so  on 
the  faith  of  this  agreement  that  Hall  would  not  be  a 
trustee  for  them,  and  that  they  could  not  maintain  a 
bill  for  specific  performance.     But  this  very  queer 
Act,  which  provides  for  so  many  things  that  no  one 
ever  expected  to  find  in  an  Act  of  Parliament,  pro- 
vides in  its  94th  section  that  the  habere  and  decree 
may  be  executed  without  disturbing  the  possession  of 
the  under-tenants,  so  that  if  the  parties  choose  to 
hold  to  their  agreement,  the  tenants  will  go  on  to 
hold  at  the  same  rents.     But  we  think  we  effectuate 
the  intention  of  the  parties  by  holding  this  indorse- 
ment not  to  be  a  release.     I  was  mistaken  at  the 
trial.    It  is  not  a  casie  for  costs.     The  verdict  must 
be  entered  for  the  plaintiff. 

Christian,  J. — I  will  express  no  opinion  as  to 
whether  HalPs  under-tenants  could  get  relief  in  a 
Court  of  Equity.  I  see  great  difficulties  in  the  way. 
1  am  glad  that  the  Chief  Justice  and  my  brother 
Ball  have  felt  themselves  strong  enough  upon  the 
point  to  construe  this  deed  in  the  way  they  have  done, 
and  so  get  over  any  doubts  I  might  have^  and  to  give 
a  decision  so  truly  in  accordance  with  justice. 

Ball,  J. — I  entertain  all  the  doubts,  and  see  all 
the  difficulties,  but  think  we  shall  best  effectuate  the 
intention  of  the  parties  by  holding  this  not  to  be  a 
release. 

Rule  aheolute, 
Keoob,  J.,  had  been  absent  during  the  argument. 


Court  of  Cir^cqufr- 

CitoporUd  by  OUver  J.  Burk«,  BKi..B«rrittor..at.Law.3. 

Hayss  V.  SnBUNQ— iVot^.  6. 
Pkadxng-^Demurrer  to  summons  and  plaint Per- 
sonal liability  of  promoters  of  projects  becoming 
abortiife  before  incorporation. 

The  summons  and  plaint  complained  that  the  defendant^ 


with  others^  caused  a  prospedtm  to  be  issued  and 
circulated  stating  the  d>jeCt  the  compamf  had  in 
view ;  and  that  the  plaintiff  paid  to  ike  companfs 
banker^  to  toit^  ^,  the  agents  of  thedefendant  inthat 
behalf  a  sum  of  £400;  and  that  the  scheme  so  de- 
tailed in  said  prospectus  thereupon  failed  and  be 
came  abortive.  To  this  count  of  summons  audpkofU 
the  defendant  demurred,  on  the  ground  that  no  peno- 
nal  liabUity  existed  in  his  sole  and  indhndwl  capO' 
dtyf  that  no  promise  had  been  given  by  defendant  to 
plaintiff  to  refund  said  sum  of  £400.  U^dthai 
money  paid  on  behdfofa  project  which  svhsetjaenUy 
failed  and  became  abortive  must  be  treated  as  moneg 
had  and  received  by  the  promoters  m  their  sale  indi- 
vidual capacity^  andthat  the  persons  who  paidthe  mo- 
ney were  entitled  to  proceed  agcdnst  eaidpnmtiterB 
for  Us  recovery. 

HeM  also,  that  payment  to  the  tankers  waspaymeni 
to  the  defendant 

The  third  count  of  the  summons  and  phunt  complained 
"  That  heretofore,  to  wit,  on  the  lat  day  of  Maj,  1862, 
the  defendant  and  certain  other  persons,  whose  ntmes 
are  to  the  pladitiff  unknown,  agreed  together  to  form 
a  joint  stock  company  called  the  ''Rolling  Stock 
Company  of  Ireland— Limited:'*  and  the  defendant, 
to  wit,  on  the  day  and  year  last  aforesaid,  caused  to 
be  issued,  and  published,  and  circulated  a  prospectus 
of  said  company  called  the  **  Rolling  Stock  Company 
of  Ireland— Limited,"  in  which  prospectus  the  name 
of  the  defendant  appears  as  director,  and  which  pros- 
pectus contained,  amongst  other  things^  the  words 
and  figures  following:  ''The  Rolling  Stock  Compasf 
of  Ireland— Limited,  for  the  building,  sale,  aod  letting 
on  lease  or  otherwise  Rulway  carriages  and  waggons. 
Capital  £200,000  in  20,000  shares  of  £10  each;  de- 
posit on  application  £1  per  share,  and  on  aUotmeut 
£1.  Calls  not  to  exceed  £1  per  share,  aad  three 
months  Interval  between  two  snccessiye  calls.  Bankewi 
London  Metropolitan  and  Provincial  Bank,  ComhOl, 
Dublin  Provincial  Bank  of  Ireland  and  its  branches. 
Temporary  offices,  London,  Old  Broad-street'^  That 
the  defendant,  in  and  by  said  prospectus,  forthff 
stated  and  represented  that  the  operations  of  the  said 
company  woidd  be  commenced  in  Dublin,  and  th^ 
many  of  the  existing  railway  companies  in  Irelsnd 
were  prepared  to^  avail  themselves  of  the  fecihties 
which  the  said  company  would  place  at  thmr  dispow; 
that  the  company  would  be  prepared  to  undertake  the 
supply  of  the  entire  rolling  stock  of  railways  or  to 
lease  the  working  of  lines;  and  that  the  deposit  of  il 
mnst  be  paid  to  the  company's  bankers  upon  ««» 
share  previous  to  the  application  being  sent  in.  Tn» 
thereupon  confiding  in  the  representation  and  state- 
ments so  made  by  the  defendant  in  said  prospecto^i 
the  plwntiff  applied  for  200  shares  in  said  comjttBT 
upon  the  conditions  and  for  the  purposes  setibrth  m 


company 'b  uiui>.«to,  «,  «..»  .-«  «~- r         , 

Provincial  Bank,   who  were  the  agents  ^^^ 
fendant  in  that  behalf,  in  pursuance  of  said  P™*?^ 
a  sum  of  £200,  being  a  deposit  of  £1  per  ^'^Jn 
shares  so  applied  for;  and  said  sharos  were  auw* 
toplsOntiff.    That,  to  wit*  on  the  3rd  day  of  KowB 
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ber»  1862,  plaintiff  paid  to  the  defendant's  bankers, 
to  wit,  the  said  bank,  in  pnrsoance  of  the  same  pros- 
pectus  a  farther  sum  of  £200,  being  the  payment  in 
aooordance  with  the  said  prospectus  upon  the  said 
sharesL  And  plaintiff  saitJi  that  said  scheme  so  de- 
tailed  in  sud  prospectus  hj  the  defendant  thereupon 
forthwith  whollj  failed  and  became  abortive,  and  has 
been  totallj  abandoned,  whereby  an  action  hath  ac- 
crned  to  the  pUuntiff  to  demand  and  have  from  the  de- 
fendant the  said  sums  amounting  to  £400  so  paid  as 
aforesaid  by  the  plamdff  to  the  said  bankers  of  the 
defendant  puisuant  to  the  said  prospectus;  and  the 
pUintiff  has  demanded  said  sum  from  the  defendant, 
and  defendant  has  refused  to  pay  same,  to  the  plain- 
tiff's damages  of  £400."  To  this  count  defendant  de- 
marred,  on  the  ground  firstly,  that  same  did  not  disclose 
any  canaeof  action  good  in  substance,  because  same  does 
not  disclose  any  personal  liability  on  part  of  the  de- 
fendant in  his  sole  individual  capacity.  Secondly,  be- 
cause the  liability,  if  any,  as  stated  in  said  first  count 
was  the  fiability  of  the  company  in  said  prospectus  men- 
tioned and  not  that  of  the  defendant  solely.  Thirdly, 
because  said  alleged  payments  were  stated  in  said  count 
to  have  been  made  on  the  faith  of  the  representations 
contained  in  the  prospectus  of  the  company  m  said 
ooont  mentioned.  Fourthly,  because  said  count  did 
not  disclose  any  promise  or  liability  on  behalf  of  the 
defendant  to  refimd  said  sums  of  money  or  either  of 
them  so  alleged  to  have  been  paid  to  the  company^s 
bankers  in  the  events  in  said  counts  mentioned. 
FifUily,  because  it  did  not  appear  by  said  summons 
and  plamt  that  the  scheme  became  abortive  or  failed 
through  or  by  any  act  or  default  of  defendant. 

jS^fU  Amuirang  and  O.  0.  MaUey^  in  support  of  de- 
marrer. — A  provluonal  committeeman  who  has  not  him- 
self received  the  depodt,  or  by  any  person  on  bis  behalf, 
and  who  appears  only  to  be  a  provisional  committee- 
man and  a  member  of  the  committee  of  management 
is  not  liable  to  a  shareholder  of  an  abortive  scheme  in 
an  action  brought  to  recover  the  deposit — Burmish  v. 
DayreU  (5  £z.  227).  The  receipt  of  the  banker  to 
whom  plaintiff  paid  the  money  sought  to  be*  recovered 
must  ahow  that  it  was  on  behalf  of  defendant  that  the 
money  was  received— TFat^ori  v.  The  Earl  of  Char- 
Umota  (12  Q.B.  866).  No  doubt  can  exist  but  that 
if  the  company  was  incorporated,  in  such  case  the 
plaintiff  could  not  recover;  and  ii  is  not  shown  on 
the  plaint  that  the  company  was  not  incorporated,  for 
the  scheme  might  have  become  aboitive  and  wholly 
fail  after  incorporation.  The  plaint  should  have  al- 
leged podtively  that  the  company  never  was  incorpo- 
rated. 

Pattea  (with  Heron,  Q-C7.)»  on  the  part  of  the 
plaintiC — ^There  is  suffident  silegation  of  the  receipt 
of  the  money  by  defendant  The  plaintiff  alleges 
that  th^  defendant  circulated  the  prospectus,  and  the 
pro^pectna  directs  the  money  to  be  paid  to  the  bankers 
spedfied.  It  ia  submitted  that  payment  to  those 
bankers  is  payment  to  tbe  defendant.  In  Lindley  on 
Partnership^  p.  60,  the  cases  are  all  collected. 

FnzaESALo^  B. — This  case  comes  before  the  Oonrt 
upon  demurrer  taken  by  the  defendant  to  the  first 
count  of  plaintiff's  summons  and  plaint  [reads  the 
count].  It  will  be  seen  that  in  substance  this  is 
merely  an  expanded  form  for  a  count  for  money  had 


and  received ;  and  the  insertion  of  this  special  conn- 
was  wholly  unnecessary.  At  the  argument  there  was 
little,  if  any,  difference  between  the  counsel  as  to  the 
principles  of  law  bearing  on  the  case.  It  was  admit- 
ted that  to  sustain  the  action  it  should  be  shown  that 
the  money  paid  by  the  plaintiff  had  actually  come  into 
the  hands  of^  or  was  under  the  disposition  o^  the  de- 
fendant, and  that  such  a  company  as  was  contem- 
plated by  the  prospectus  had  never  in  fact  existed. 
The  defendant  alleges  that  neither  of  those  allegations 
are  stated  with  sufficient  precision  or  certainty  in  the 
summons  and  plaint.  We  are  of  opinion  that,  as  the 
count  avers  that  the  money  was  paid  to  the  bankers 
named  in  the  prospectus  as  the  persons  to  receive  it, 
that  that  prospectus  set  forth  that  the  bankers  were 
tbe  defendant's  agent  in  that  behalf,  there  is  suffi- 
cient allegation  of  receipt  by  the  defendant  We 
are  also  of  opinion  that  there  is  sufficient  allegation 
that  the  company  never  existed,  the  words  of  the  al- 
legation being  that  the  scheme  detailed  in  the  pros- 
pectus wholly  failed  and  was  abandoned,  and  there- 
fore the  demurrer  must  be  overruled. 


TsAMT  V.  Iewin. — Nov.  la 

Landlord  and  Tenant  ConaolidaUon  Act^-^Writ  of 
restitution^ 

Defendant,  in  ejectment  for  non-payment  of  rent,  ap- 
plied for  a  writ  of  reHitution,  and  thereupon  lodged 
in  court  the  rent  and  arrears  of  rent  endoreed  on 
the  habere,  together  with  the  costs  of  the  action,  which 
sums  plaintij^  dedined  to  accept,  on  the  growid  that 
a  subsequent  gale  should  have  been  lodged  with  said 
sum.  Held — that  the  sum  marked  on  the  habere 
was  sufficient,  and  that  the  writ  of  restitution  should 
thereupon  issue,  the  defendant  undertakmg  to  pay 
such  sum,  if  any,  as  the  Master  to  whom  the  case 
was  referred  should  report. 

This  was  an  application  on  behalf  of  John  Irwin,  of, 
&c«,  one  of  the  defendants  herein,  and  a  party  having 
an  interest  in  the  lease  of  the  lands,  the  subject -mat- 
ter of  the  ejectment  in  this  cause,  and  served  with 
said  ejectment,  that  a  writ  of  restitution  should  issue 
forth  of  the  Court  to  restore  the  said  John  Irwin  to 
the  possession  of  said  lands  and  premises,  the  defendant 
having  lodged  in  Court  all  rent  and  arrears  of  rent 
endorsed  upon  the  habere,  together  with  the  costs 
thereof;  and,  further,  that  an  account  should  be  taken  of 
the  profits  made,  or  which  might  have  been  made^ 
of  said  lands  during  plaintiff's  possession  of  same,  and 
that  it  should  be  referred  to  the  Master  of  the  Court  to 
take  an  account  of  same.  It  appeared  from  the  affi- 
davit of  the  defendant's  solicitor  that  the  Unds  in 
question  were  held  under  a  lease  made  on  lOthof 
April,  1846,  for  three  lives  or  31  years,  from  1st 
April,  1845,  at  the  yearly  rent  of  £1 15;  that  judg- 
ment was  obtained  in  said  cause  on  7th  May,  1863; 
and  that  a  writ  of  habere  facias  possessionem  was  is- 
sued forth  of  tbe  Court,  whereby  it  was  ordered  that 
plaintiff  should  be  put  into  po^f  ess'on  of  the  hinds  men- 
tioned in  ejectment;  that  the  amount  of  rent  ascertained 
by  saidjudgment m^ectmentwa8£287  lOsi  to  the  1st 
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November,  1862,  and  the  costs  £19  49.  5d.,  which 
enin,  together  with  a  further  snm,  up  to  Ist  May, 
1863,  mad3  in  ail  a  sum  of  £364  4d.  5d.,  and  that 
same  was  endorsed  on  the  habere  in  this  cause ;  that 
the  full  aroonnt  of  £287  lOs.,  and  the  costs  as  afore- 
said, was  tendered  on  the  13th  of  May,  1863,  and 
that  the  habere  was  executed  on  the  15th  May,  1863, 
under  a  warrant  from  the  sheriff  of  Roscommon ;  and 
that  on  the  5th  of  Korember,  1862,  said  sum  of  £364 
48.  5d.  being  as  aforesaid  the  rent  due  up  to  the  1st 
May,  1 863,  was  lodged  in  court,  which  snm  plaintiff 
declined  to  accept,  on  the  ground .  that  same  was  in- 
sufficient, and  that  there  shonid  have  been  an  addi- 
tional half  yearns  rent 'added,  viz.,  a  sum  of  £57  iOs., 
up  to  the  ist  November,  1863. 

Wm,  Roper  for  the  motion The  Court  will  hare 

to  decide  two  questions — 1.  Whether  the  amount 
lodged  is  sufficient.  2.  Whether  the  amonnt  tendered 
before  the  habere  was  executed  was  sufficient  But  the 
latter  is  only  with  reference  to  the  costs  of  the  present 
motion. 

The  applicant  here  is  a  mortgagee  of  the  te- 
nant's interest,  and  the  money  lodged  is  sufficient. 
The  Court  will,  therefore,  allow  a  writ  of  restitution 
to  issue,  and  refer  it  to  the  Master  of  the  Court  to 
take  an  accouut  between  the  parties.  The  amonnt 
lodged  is  the  same  amount  as  that  indorsed  on  the  ha- 
bere, which,  under  the  true  construction  of  ss.  65,  70, 
&  71,  of  the  23  &  24  VicL,  c.  154,  is  all  that  need 
be  lodged,  and  the  present  applicant  need  not  have 
lodged  the  half-year's  rent  which  became  due  on  1st 
November  last.  This  Court  has,  nnder  the  71st 
section,  the  power  to  give  the  same  relief  as  a  Court 
of  Kqnity  might  have  done,  and  the  old  practice  in 
redemption  suits  was,  nut  to  lodge  more  than  the  rent 
and  arrears  ascertained,  by  affidavit  or  by  verdict,  as 
the  case  might  be,  to  be  due  at  the  time  of  the  ser- 
vice of  the  ejectment,  together  with  full  costs;  but 
the  tenant  was  only  restored  to  the  possession  on  pay- 
ment of  such  further  sum  as  should  have  accrued  due 
after  giving  credit  for  so  much  as  the  landlord,  with- 
out wilful  neglect,  had  made  of  the  premises  from  the 
time  of  executing  the  habere, — Gillespie  v.  Black- 
wood (2  How.  L.  Excb.,  73);  2  Fuilong,  1159; 
Burroughs  &  Gresson,  141.  Besides,  it  might  be  im- 
possible for  a  stranger  to  ascertain  the  exact  amonnt 
of  rent  and  arrears  due  if  the  landlord  desired  to  work 
a  forfeiture,  and  therefore  it  is  that  the  Legislature 
have  enacted  that  in  case  the  lu^ere  is  executed,  the 
amonnt  claimed  must  bo  indoi*sed  on  it.  A  third  party 
can  then,  by  looking  at  the  habere,  see  how  much  id 
claimed,  and  this  is  the  true  guide  as  to  the  amount 
which  should  be  lodged.  That  this  is  reasonable,  is 
fully  proved  by  the  affidavits  here,  which  show  that  if 
an  account  be  taken  up  to  the  last  gale  day,  the  land- 
lord will  be  a  debtor  to  the  lands  in  over  £130,  and 
it  wonld  be  inequitable  in  such  a  state  of  things  to 
make  the  party  redeeming  bring  in  all  the  rent  and 
'  arrears  claimed  up  to  the  last  gale.  The  amount 
tendered  in  May  before  the  habere  was  executed  was 
sufficient.  The  64th  section  is  distinct  on  that  point; 
St  enacts  that  the  amount  to  be  paid,  lodged,  or  ten- 
dered before  the  writ  of  habere  shall  have  been  exe- 
cuted, shall  bo  the  amount  of  all  rent  and  arrears  due 
at  the  time  of  the  sorvico  of  the  ejectment,  together 


with  a  aam  snffident  to  cover  the  costs.  This  wss 
done,  and  the  amonnt  refused,  because  the  half-jear's 
rent  dne  on  the  Ist  May  was  not  added.  Bach  addi- 
tional rent  was  clearly  not  necessaiy.  The  hmdlord 
should,  therefore,  pay  the  costs  of  this  motioa,  which 
fiaa  been  rendered  necessary  by  bis  own  act. 

M'Afahon  in  support  of  the  proposition  that  the 
amount  lodged  in  Court  should  be  the  amount  doe  st 
the  time  of  the  lodgment  by  the '64th  section  of  the 
Act,  It  shall  be  lawful  at  any  time  before  execation 
of  the  habere^  to  pay  all  the  rent  and  arrears  of  rent 
dne  at  the  time  of  the  service  of  the  ejectment,  or  to 
tender  the  same,  and  in  case  of  refusal  to  lodge  the 
amonnt  in  Court,  and  thereupon  to  stay  exccntion  of 
the  luxbere.  The  70th  section  provides  for  the 
mode  of  redemption  after  the  execution  of  the  haberty 
and  it  provides  that  no  restitution  can  he  obtained 
without  paying  the  rent  and  arrears,  but  it  does  not 
say  the  rent  and  arrears  st  the  time  of  the  service  of 
the  ejectment. 

The  Court  made  the  following  order:— It  appeariog 
CO  the  Court  that  the  said  John  Irwin  has  lodged  ia 
Court,  pursuant  to  the  statute  in  that  behalf,  the  rent 
and  arrears  of  rent  due  out  of  the  said  lands  and  pre- 
mises vj)  to  and  for  the  1st  day  of  May,  1863,  and 
also  the  costs  of  the  said  judgment  in  ejectment,  it  ^ 
is  ordered  by  the  Court  that  the  writ  of  restitution  do 
forthwith  issue  to  restore  the  said  John  Irwin  to  the  i 
possession  of  the  lands  and  premises  taken  possession 
of  by  the  plaintiff  nnder  the  said  wiit  of  habot,  the 
said  John  Irwin  ^hereby  undertaking  to  pay  the  rents 
of  the  said  lands  and  premises  due  on  the  Ist  of  No- 
vember inst.  And  it  is  further  ordered  that  it  be  re- 
ferred to  the  Master  of  this  Court  to  take  an  accoant 
of  what  is  due  to  the  plaintiff  for  rent  and  arrears  of 
rent  of  the  said  lands  and  premises  up  to  the  1st  of 
November  inst.,  together  with  the  costs  of  the  said 
ejectment  suit;  and  also  to  take lui  account  of  what 
the  plaintiff  made,  or  what,  without  fraud,  deceit,  or 
wilful  neglect  might  have  been  made  of  the  said  lands 
and  premises  from  the  15th  May,  1863,  being  the 
time  of  plaintiffs  entering  into  possession  thereof 
under  the  said  habere  up  to  the  making  of  said  report, 
to  be  set  off  by  the  Master  against  whatever  saos 
should  be  found  due  to  the  plaintiff  for  rent  and  a^ 
rears  of  rents  and  costs;  and  that  the  Master  do 
strike  a  balance  between  the  parties  and  the  conside- 
ration of  the  costs ;  and  fhrther  orders  are  berebj  re- 
served until  the  retnm  of  the  Master's  report. 


Allen  v.  M'Coombe. — Nov,  10. 

Pleading — Count  in  mcdidotis prosecution — Non-aver- 
ment of  termination  of  prosecution  befoft  action 
brought — Useless  averments. 

Where  the  first  and  second  counts  of  the  summons 
and  plaint  complained  oj  an  assault  and  f^ 
imprisonment^  and  the  third  count  complained 
*' that  the  defendant  falsely  and  malidoud^t  and 
without  any  reasonable  or  probable  cause,  dtarged 
the  plaintiff  with  having  committed  a  certain  <^' 
fence  punishable  by  law^  to  wit^  having  J^onicnislii 
stolen^  ^c,f  and  ujpon  said  last-mentiQncd  cf^9^> 
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the  defendant  falsely  and  malidomly^  and  without 
any  reasonalde  and  probable,  cause,  caused  and 
jirocured  the  plaintiff  to  he  arrested  and  taken  into 
custody  by  a  certain  police  constable,  andtobebrought 
along  certain  streets  in  the  town  of  CI,  and  to  be  im- 
prisoned, to  the  plaintiff^s  damage,**  ^c,  it  was  Held, 
that  the  third  count  was  bad  as  a  count  for  malicious 
prosecution,  in  not  aveiring  that  the  process  had 
terminated  before  action  brought,  and  that  the  aver- 
ments  of  malice  and  absence  of  reasonable  and 
probable  cause,  were  unnecessary  and  embarrassing. 

This  was  a  motion  by  the  defendant  to  set  aside  the 
third  coant  of  the  Bammons  and  platpt,  on  the  ground 
that  same  was  for  malictoasprosecation,  and  jet  did  not 
state  before  whom  the  charge  alleged  was  made,  nor 
that  the  criminal  proceeding  had  terminated  before 
this  salt;  and  also  that  the  said  third  count  was  useless 
for  the  purpose  of  presenting  a  complaint  of  an  arrest 
and  faUe  imprisonment,  inasmuch  as  the  first  and  second 
counts  would  admit  of  the  plaintiff  proving  at  the  trial 
any  of  such  trespasses,  and  farther  that  this  form  of 
pleading  appears  to  have  been  resorted  to  for  the  pur- 
pose of  presenting  the  subject-matter  of  the  sixth 
count  (which  is  slander  published  to  a  policeman)  in 
the  shape  of  a  count  in  malicious  prosecution,  in  or- 
der to  prevent  the  defendant  relying  on  a  defence  of  pri- 
vileged communication,  which  would  be  inapplicable 
to  a  count  in  malicious  prosecution.  The  first  count 
of  the  plaintiff  was  as  follows: — For  that  the  defen- 
dant assaulted  the  plaintiff,  and  gave  him  into  custody 
of  a  policeman,  and  caused  him  to  be  idaprisoned  for  a 
long  space  of  time,  to  wit,  &c.  Second  count — For 
that  the  defendant  assaulted  the  plaintiff,  and  impri- 
soned him,  and  kept  him  a  long  time,  to  wit,  &c, 
whereby  the  plaintiff  was  exposed  and  injured  in  his 
credit  and  circumstances  to  the  damage,  &c  Third 
count — And  also  for  that  the  defendant  falsely  and 
maliciously,  and  without  any  reasonable  or  probable 
cause,  charged  the  plaintiff  with  having  committed  a 
certain  offence  punishable  by  law,  to  wit,  having 
feloni5nsly  stolen  ten  sacks  of  com,  and  upon  the  said 
last-mentioned  charge  the  defendant  falsely  and  mali- 
ciously, and  without  any  reasonable  and  probable  cause, 
caused  and  procured  the  plaintiff  to  be  arrested  and 
taken  into  custody  by  a  certain  police  constable,  and 
to  be  brought  by  the  said  constable  along  certun 
public  streets  in  the  town  of  Carlow  and  Graiguc,  and 
to  be  imprisoned,  to  thd  plaintiff^s  damage,  &c.  The 
sixth  count  complained  that  the  defendant  spoke 
and  published  the  words  following,  that  is  to  say, 
*'  Go  and  take  Allen  (meaning  the  plaintiff)  into 
custody;  he  (meaning  the  plaintiff)  has  robbed  me 
often  sacks  of  com,''  to  the  plaintiff's  damage  of  £  100. 
Byrne  now  moved  to  set  aside  the  third  count, 
and  cited  the  following  cases — to  show  that  a  termi- 
nation of  the  process  should  have  been  alleged.— 
Munce  v.  Black  (7  Ir.  C.  L.,  Ex.,  475) ;  Bayle  v. 
Hammond  (3  Ir.  G.  L.,  579) ;  And  as  an  instance  of 
how  in  England  the  Gourts  have  dealt  with  pleadings 
containing  unnecessary  and  embarrassing  averments,  ho 
cited  The  Great  Ship  Company  v.  Russell  (3  Foster 
&  F.,  94),  where,  in  a  declaration  on  a  breach  of 
contract,  it  was  averred  that  )the  defendant /ra^u- 
kntly  omitted  to  deliver  true  accounts.     The  declara- 


tions   was   ordered    to    be    amended    by   omitting 
the  word  "fraudulent,"  same  being  embarrassing^ 

The  objectionable  count  oould  not  have  been 
demurred  to*,  inasmuch  as  k  contained  a  eomr- 
plaint  of  a  substantive  trespass,  and  yet  it  was  em- 
barrassing, a»  containing  oiverments  which  savoured 
of  malicious  prosecution,  and  as  a  count  for  a  malicious 
arrest  it  was  bad.  Absence  of  probable  cause  aad  ma^ 
lice  were  unnecessary  and  embarrassing,  and  therefore 
this  count  should  be  amended  by  expunging  from  it 
those  averments. 

O^DriscoU  submitted  that  under  the  Procedure  Act 
the  count  was  good  in  substance.  The  count  is  for 
malicious  arrest,  and,  therefore,  the  termination  of  the 
process  need  not  have  been  averred,  which  he  admit- 
ted, had  the  action  been  for  malicions  prosecutioiK 
should. 

The  Gourt  were  of  opraion  that  the  count  was  bad 
in  malicious  prosecution,  in  not  averring  that  the 
\  process  had  terminated  before  action  brought,  and 
that  the  averments  of  malice  and  of  absence  of  rea- 
sonable and  probable  cause  should  bo  expunged  as 
superflnous  in  a  count  for  trespass. 


CoujSoliDatelf  Cj^amben 

[Before  Fitzgerald,  J.] 

M'GccKBf  v.  Dobbin.— i/ay  12,  1863. 

Pleading — Excessive  distress. 

On  a  motion  to  set  aside  a  paragraph  of  summons  and 
plaint  alleging  that  defendant  distrained  for  certain 
*^ pretended  arrears"  of  rent  goods  of  plaintiff 
of  greater  value  than  "  the  actual  arrears  "—Held, 
that  the  form  was  good. 

This  was  a  motion  on  behalf  of  the  defendant  to  set 
aside  and  amend  the  second  paragraph  of  the  summons 
and  plaint.  The  first  paragraph  alleged  "  that  before 
and  at  the  time  of  the  committing  of  the  grievances 
hereinafter  mentioned,  the  plaintiff  held  and  occupied 
a  certain  messuage  and  premises  as  tenant  thereof  to 
the  defendant  under  a  certain  rent  payable,  therefore, 
to  the  defendant,  and  the  defendant,  falsely  and  mali- 
ciously pretending  that  a  large  sum  of  money,  to  wit, 
the  sum  of  £15  lis.  2d.,  was  due  and  in  arrear  for 
the  said  rent  of  the  said  premises,  wrongfully  and 
unjustly  distrained  the  plaintiff's  goods,  to  wit,  &c», 
of  great  value,  to  wit,  of  the  value,  &c.,  of  much 
greater  value  than  the  amount  of  the  said  pretended 
arrears  of  rent,  then  upon  the  said  premises,  whereas 
a  part  only,  to  wit,  £13  15s.>  of  the  said  rent  so 
pretended  to  be  in  arrear  and  unpaid,  was  then  due 
and  owing  for  rent  of  the  said  premises,  and  wrong- 
fully and  unjustly  detained  and  remained  in  possession 
of  the  goods  and  chattels  under  cover  of  the  said 
distress,  and  deprived  the  plaintiff  of  the  use  and 
possession  of  the  same,  until  the  plaintiff  afterwards 
was  obliged  to,  and  did,  pay  to  the  defendant  the 
said  pretended  arreais  of  rent,  to  wit,  the  sum  of  £  15 
1  Is.  2d.,  and  a  further  sum,  to  wit,  &c.,  for  the  costs 
and  charges  of  the  said  distress,  in  order  to  regain 
possession  of  the  said  goods  and  chattels,  whereas  at 
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the  tlmeof  the  makiog  of  tbe  said  dutress,  and  at  the 
time  of  tbe  pajmieBt  of  the  said  soiiis  of  m  oaej^  and 
doring  all  the  time  aforesaid,  a  part  only,  t/o  wit,  the 
eom  of  iS13  158^  of  the  said  rent  so  pretcmded  to  be 
in  arrear  and  unpaid,  was  due  and  owinf^  for  rent  of 
the  said  pfemises  to  the  defendant,  and  by  means  of 
tbe  eommitting  of  the  premises  by  the  defendant,  the 
pUintiff  bath  sostained  grie?ons  inoonTenienoe,  ^, 
by  being  obliged  to  pay  down  a  snm  of  money,  to 
wit,  the  snm  of  £i  16s.  2d.  over  and  above  the  rent 
actually  dne  and  in  arrear,  and  also  by  means  of  the 
premises,  the  plaintiff  hath  been,  and.  is,  greatly  in- 
jured, &C.,  to  the  pisintiff's  damage,  &c  The  second 
paragraph  alleged  the  tenancy,  die,  as  in  the  first 
paragraph,  and  the  defendant  wrongfully  distrained 
for  certain  pretended  arrears,  to  wit,  the  snm  of  £15 
1  Is.  2d.,  of  the  said  rent,  certain  goods  of  the  plain- 
tifl^  to  wit|  &C.,  then  upon  the  said  pL'emises,  of  much 
greater  value  than  the  amount  of  the  actual  arrears  of 
said  rent,  and  of  the  charges  of  a  disti.*ess  for  the  same, 
and  of  the  appraisement  and  sale  thereof^  although  part 
of  the  said  goods  was  then  of  sq^cient  value  to  have 
satisfied  the  said  actnal  arrears  and  charges,  and  might 
then  have  been  distrained  for  the  same,  and  the  defen- 
dant thereby  made  an  excessive  and  unreasonable  distress 
for  the  said  arrears  contrary  to  the  statute  in  such 
case  made  and  provided,  to  the  plaintiff^s  damage, 
dtc  There  were  also  counts  for  tres^iass  and  money 
counts. 

A.  M.  Porter  for  the  motion. — ^The  second  para- 
graph is  embarrassing,  (rom  the  word.)  **  certain  pre- 
tended arrears "  beidg  followed  subsequently  by  the 
words,  **  the  amount  of  the  actual  arresirs.''  Though 
the  count  professes  to  proceed  under  the  statute  of 
Marlbridge,  it  is  uncertain  whether  it  is  equivalent  to 
ilie  first,  namely,  seiaing  for  a  larger  sum  than  was 
actually  due,  without  any  allegation  of  special  damage, 
or  whether  it  is  a  count  for  seizing  goods  of  greater 
value  than  the  amount  of  the  anears.  This  oount 
difiers  from  all  the  ordinary  forms  (Bullesi  &  Leake's 
Precedents,  188;  Chitty,  jnn.,  537).  In  all  these  the 
action  is  for  seiaing  goods  of  greater  valme  than  the 
rent  claimed.  This  is  the  gist  of  the  action. — Starch 
V.  Clarke  and  others  (4  Barnwell  &  AdoL,  113); 
Lead  v#  CaldeooU  (4  Q.  B.,  123).  So  it  is  laid  down 
in  a  recent  work  of  authority,  when  the  goods  dis- 
trained ait  excessive,  and  not  in  proporUon  to  the  snm 
distrained  for,  according  to  the  sUtnte  of  Marlbridge, 
an  action  on  the  case  may  be  main^tained  by  the 
tenant  for  such  excessive  distre8S."-«WoodM*s  Land- 
lord and  Tenant,  748).  The  plaintiff  could  not  tra- 
verse this  count  without  danger. 

J.  L,  WhMe^  contra. — ^The  form  is  good;  it  is  to 
be  found  in  IVgodfedl,  p.  1015,  last  edition.  The  pre- 
cedent there  given  is  a  new  one,  framed  to  suit  parti- 
cnkr  cuncumstances,  which  are  jnst  the  circumstances 
of  this  case.  The  gist  of  the  action,  under  the  sta- 
tute of  Marlbridge,  is  excess  over  the  sum  actually 
due.  The  amount  of  arrears  claimed  is  nothing. — 
Crowder  v.  Selfe  (2  M.  &  R.,  290);  Crowtherr, 
Banubottom  (7  T.  R.,  658);  Oranville  v.  College  of 
Phymciana  (12  Mod.,  386).  The  forms  aheady  re- 
ferred to  will  do  where  the  amount  of  rent  is  not  dis- 
puted. The  form  given  in  Messrs.  Bnllen  and  Leake's 
bouk  is  distrained  for  certain  anears  of  said  rent  (Ce., 


the  arrears  alleged  m  the  warrant  of  distresB),  goods 
of  the  plamdff  of  much  greater  value  than  the  amoQst 
of  the  said  arrears,  the  said  arreai%  of  course,  being 
the  certmn  arrears  previously  mentioged,  thus  prednd- 
ing  the  pUuntiff  from  proving  that  the  goods  distnined 
were  of  more  value  than  the  amount  of  rent  actiuUj 
dne;  but  this  is  the  real  point  at  issue.  Baron  Wat- 
son says,  it  was  contended  tliat,  under  the  comuMD 
count  for  an  excessive  distress  nnder  the  statote  of 
Marlbridge,  the  phuntiff  might  show  that  the  defen- 
dant had  distruned  for  more  rent  than  was  dne,  in 
order  to  show  that  the  distress  was  excessive — though 
that  may  be,  we  do  not  feel  ourselves  called  upon  to 
prononnce  an  opinion. — Luoaa  v.  Tarleton  (3  H.  & 
N.,  116).  On  the  Question  raised  in  that  case  this 
form  was  framed,  and  it  is  thus  referred  to  ia  the 
text — '*  it  is  not  clear  whether,  nnder  the  usual  oonnt 
for  an  excessive  distress,  the  plaintiff  can  show  that 
the  amount  of  rent  dne  was  less  than  that  distrained 
for." — p.  753.  There  can  be  no  difficulty  la  traver- 
sing this  count,  as  the  only  issne  could  be,  whether 
the  distress  was  excessive  for  the  actnal  arrears. 

Porter  in  reply. 

FnzoEBALi),  J.— Though  there  is  no  decision  in 
direct  support  of  this  form,  1  think  it  a  good  one,  and 
adapted  to  the  circnmstances  of  the  case. 

Motion  rejused  with  costs  masmd 
to  £3. 

Attorney  for  phuntiff— H.  N.  Smith. 
Attorneys  for  defendant^Bowmui  St  Campbell 


Court  of  ^tobatt 

CReported  by  W.  R.  Miller. E»q..LL.D .  Banrktef.at.Uw.] 

Redmond  &  Redmond  v.  Barber  &  Barber.— i\^ov.  4. 

Costs — A  ttomey-  General — Motions, 

The  Attom&f  General  having  been  served  with  iiotict 
of  a  motion  for  administration  in  goods  in  whidi 
the  Crown  had  not  any  interest,  and  as  to*vfhich 
the  Crown  made  no  case,  and  where  other  persons 
unsuooessJuUy  impeached  the  legitimacy  of  the  de- 
ceased, is  not  entitled  to  the  costs  qf  ajppearwg  on 
the  motion. 

This  was  a  motion  of  the  plaintifis,  as  some  of  the  next 
of  kin  of  the  deceased,  John  Doherty,  for  admlDistra- 
tion  of  his  goods,  without  giving  security.  The  de« 
fondants  claimed  to  be  creditors,  and  had  impeached 
the  kindred  of  the  pUintiflfs,  alleging,  by  their  affida- 
vits, that  the  deceased  had  died  without  any  known 
relations.  The  plaintiffs,  by  affidavits  in  reply,  made 
ont  their  kindred  satisfactorily,  and  that  part  of  the 
case  was  arranged  by  the  Conrt  giving  the  grant  to 
the  plamtiflfo  without  giving  security,  on  certain  terms, 
however,  as  to  proceeding  in  Chancery  to  administer 
the  real  and  personal  estate. 

George   Waters  for  the  Attorney-General,  asked 

for  his  costs  on  the  motion He  was  served  with  the 

notice  of  motion,  accompanied  by  an  affidavit  of  John 
Redmond,  which  alleged  that  the  deceeased  died  a 
bachelor,  without  any  lawful  issue,  and  that  be  left 
two  usters,  widowsi  his  sole  next  of  km,  who  were 
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the  legitimate  iasne  of  A.  B^  Ac.  That  affidavit  and 
notice  were  aabmitted  to  counsel,  and  there  wae  in 
it  nothing  whatever  to  show  why  the  Attorney-Gene- 
ral bad  got  notice.  At  that  time  no  other  affidavits 
had  been  filed,  and  the  only  suggestion  which  conid 
occ:  r  to  counsel  why  the  Attorney- General  had  been 
served  was,  either,  first,  that  the  deceased  might  have 
been  illegitimate,  and  that  the  sisters  were  so  called 
only  in  the  popnUr  sense  of  the  term,  or,  secondly,  he 
may  have  iMen  convicted  of  fdnny,  when  his  goods 
would  be  (brf^ted  to  the  Grown,  or,  thirdly,  he  may 
have  been  an  alien,  when  all  his  chattels  real  would 
rest  in  the  Crown.  A  titte  somewhat  similar  arises 
in  the  Law  Gonrta  under  the  clauses  in  the  Procedure 
Act,  as  to  the  attachment  of  debts.  A  creditor  of  A. 
applies  there  to  attach  a  debt  due  by  B.  to  A.  He 
gets  a  conditional  order,  which  is  served  both  on  the 
judgment  debtor  and  on  the  garnishee.  If  the  latter, 
in*  ^ct,  owes  the  debt,  and  chooses  to  appear  on  the 
motion  to  make  absolute  the  conditional  order,  he 
gets  no  costs.  But  if,  on  the  contrary,  he  does  not 
owe  the  debt,  or  disputes  the  amount,  and  appears, 
he  gets  his  costs.  [^Keatinget  J. — So  yon  might  have 
come  in  and  disputed,  and  displaced  the  case  made  of 
l^tima^.] 

Berkdey^  Q*C.»  contra,  for  the  plaintiffk. — It  was 
quite  right  to  give  the  Grown  notice  of  the  motion, 
and  copies  of  all  the  affidavits  had  been  served  on 
the  Attomoy-General,  but  he  did  not  dispute  the  tacts, 
and,  therefore,  he  had  no  right  to  appear. 

KEATncGK,  J. — ^The  case  stands  thus— Gn  the  death 
of  the  deceased,  the  Messrs.  Barber,  being  creditors 
of  his,  thought  that  he  was  illegitimate,  or  had  no 
known  relations.  Now,  that  assertion  having  been 
made,  and  two  sbters,  who  alleged  that  they  were  his 
iegitimate  sisters,  having  turned  up,  it  was  quite  right 
and  proper  to  give  notice  to  the  Attorney-General,  to 
give  him  an  opportunity,  if  he  pleased,  to  show  that 
the  allegation  of  their  legitimacy  was  unfounded,  and 
that,  in  fact,  the  deceased  had  died  either  illegitimate, 
or  without  any  known  relations;  and  in  similar  cases 
I  have  frequentiy  directed  that  notice  should  be  given 
to  the  Attorney-General  Suppose  the  case  was,  that 
immediately  atter  the  death  of  the  deceased,  some 
very  remote  relations  alleged  that  they  were  near- 
est of  kin  to  him,  but  it  turned  out  that  much 
nearer  relations  existed  and  came  forward,  is  it  to  be 
aaid  tiiat  the  remote  relations,  though  proi)eriy  get- 
ting notice,  shonld  get  their  costs  in  all  cases?  There 
may  be  cases  in  which  they  ought  to  get  costs,  where 
there  is  something  special;  but  here  there  is  nothing 
apeeiaL  The  Attorney- Greneral  has  made  no  case, 
and  I  cannot  give  him  the  costs  of  the  motion. 

Nooasia. 


ly  THB  doone  or  Thomas  Sullivan,  dbceassd. 
Admuwtralion — Justifying  security — DamiciL 

Where  a  party  applying  for  administration  withthewill 
annexed  would  he  betuificially  entitled  to  the  whole  of 
the  deceased^s  assets  mder  his  will^  if  valid,  madein 
America,  and  proved  there  by  the  executors,  who 
gave  the  {y^pUcant  a  power  if  attorney  to  take  the 


grants  and  unmld,  if  the  will  were  not  valid,  be  en- 
tkkd  to  a  moiety,  the  Court  required  JvetiJIfing 
security  for  only  one  moiety.  Ihe  deceased  hck 
been  originally  domiciled  in  Ireland,  but,  it  was  al- 
leged, had  acquired  an  American  domicU,  and  had 
returned  and  died  here  in  itinere.  Sed  semble,  he 
never  lost  his  domieil  of  origin,  and  if  he  did,  it 
was  revived  by  ihe  return  to  this  country. 

C.  Palles,  for  Ellen  Sullivan,  the  only  survivmg  sis- 
ter of  the  deceased,  moved  that  letten  of  administra- 
tion  with  his  will  annexed  should  be  granted  to  her, 
without  requiring  justifying  security.  The  matter 
had  been  already  before  one  of  the  principal  registrars 
of  the  Gourt,  but  he  had  declined  to  dispense  with 
security.  It  appeared  from  the  affidavit  of  the  appli- 
cant, that  the  deceased  had  been  originally  resident 
and  domiciled  in  Irehuid,  but  had  many  years  ago 
emigrated  to  America,  and  became  resident  in  New 
Grleans,  in  the  State  of  Louisiana,  where  he  realbed 
a  considerable  property.  He  also  became  natnraliaed 
in  America,  and  it  was  alleged  that  he  was  in  fact 
domiciled  there.  His  relations,  two  sisters,  had  also 
followed  him,  one  of  whom  was  now  dead,  leaving  chil* 
dren.  In  the  month  of  Jane,  1862,  the  deceased, 
who  was  a  bachelor,  left  America  for  the  purpose  of 
a  tour  through  Europe,  and  came  to  Gork  with  his 
surviving  sbter,  the  present  applicant,  and  several 
nephews  and  nieces,  the  children  of  the  other  sister, 
and  he  died  there.  The  only  assets  in  this  country 
were  the  remains  of  the  money  which  he  had  brought 
with  him  to  meet  the  expenses  of  his  trip,  via ,  about 
1,000  lodged  in  a  bank  in  Gork.  He  had  made  a  holo- 
graph will  in  America,  which  was  good  by  the  law  there, 
though  not  witnessed,  leaving  all  his  property  to  the  ap- 
plicant, and  he  appointed  executors,  who  had  proved 
the  will  in  America.  The  executors  had,  by  a  power 
of  attorney,  authorised  the  applicant  to  take  a  grant 
in  Ireland.  There  were  no  debts  due  by  the  deceased 
in  the  United  Kingdom.  Gounsel  contended  that  the 
applicant,  in  fact,  represented  all  the  assets,  and  hav- 
ing the  authority  of  the  executors,  she  ought  to  be  in 
the  same  position  as  the  execntore  would  be^  but  for 
the  accident  that  the  deceased  happened  to  die  here, 
and  not  in  America.  His  domictl  was  clearly  Ameri- 
can— he  only  died  here  in  itinere, 

Ksahnqx,  J. — I  do  not  feel  at  liberty  to  dispense 
altogether  in  this  case  with  the  ordinaiy  rule  requiring 
justifying  security.  The  case  was  peculiar.  Accord- 
ing to  the  American  law,  the  will  is  a  good  one  pro- 
vided the  deceased  were  domiciled  there,  as  to  which 
the  facts  stated  to  establish  it  are  certainly  strong, 
but  they  are  all  ea;  parte;  and  no  person  whose  inte- 
rest it  is  to  dbpute  it,  is  represented  here,  but  I  con- 
fess that  while  as  a  juror  I  should  have  some  diffi- 
culty in  saying  that  he  was  at  any  time  a  domiciled 
American,  yet  evea  if  he  was,  I  think  his  coming 
over  here  in  the  way  he  did,  looked  very  like  coming 
over  to  settle  here,  and  that  his  domieil  of  origin  was 
thereby  revived.  No  doubt,  he  left  the  bulk  of  his 
assets  in  America,  but  that  is  not  inconsistent  with 
hia  settling  here,  and  I  tiiink  the  case  wants  any  spe- 
cial cironmstanoes  to  overrule  the  ragbtrar's  opinion, 
but  as  there  are  no  debts,  and  the  applicant  is  herself 
entitled  in  any  event,  whether  of  testacy  or  intestacy, 
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to  at  least  one  half,  I  may  diBpense  with  secarity  for 
that  mach,  and  only  reqaire  it  for  the  remaining 
moiety. 

Order  accordingly. 


Finn  v.  Gorman. — Nov,  10. 

Costs  out  of  estate — Parties  pleading  fraud    and 
undue  influence  and  failing. 

Where  the  estate  is  smallj  and  fraud  and  undue  in- 
fluence have  been  pleaded  in  opposition  to  a  willy 
which  is  established  on  the  evidence  of  the  party 
supporting  it^  though  parts  of  the  case  were  suspicious; 
the  party  failing  was  excused  from  paying  costs^ 
but  did  not  get  costs  out  of  the  estate. 

Legatees  in  a  former  wiU,  failing^  are  not  so  favour- 
ably considered  as  next  ofkinj  as  to  costs,  ^ 

Costs  oot  of  estate  means  cnly  out  of  personal  e^ate. 

The  will  of  the  deceased,  which  had  been  impeached 
by  the  defendant  in  this  snit,  was  however  established 
on  the  evidence  of  the  plaintiff's  witnesses,  the  defen- 
dant giving  np  all  further  opposition. 

M.  MomSy  Q.C.,  and  Dowse,  Q.C.y  for  the  de- 
fendants, now  asked  for  costs  oat  of  the  estote. — The 
defendants,  besides  being  legatees  in  a  former  will  of 
1867,  were  some  of  the  next  of  kin.  The  case  was 
pregnant  with  suspicion,  on  the  evidence  of  some  of 
the  plaintiff 's  witnesses.  It  was  a  doaflibed  will, 
giving  all  the  property  to  a  grand-nephew  in  America, 
whereas,  by  a  former  will,  the  testator  had  given  one-half 
to  the  Gormans,  his  nieces,  and  one-half  to  his  relations 
in  America.  It  appeared  also  that,  at  the  time  of  the 
preparation  of  the  will,  the  attorney,  and  a  man  named 
Dillon,  had,  by  means  of  fonr  cheqnes  which  they  filled 
np,  and  the  testator  signed,  drawn  the  whole  of  his 
ready  money  from  the  several  banks  ho  dealt  with, 
partly  on  the  day  the  will  was  made,  and  partly  on 
the  next  day,  the  day  on  which  he  died.  Besides, 
the  relations  were  excluded,  and  an  inventory  refused, 
after  the  defendant  died.  Under  tho^ie  circumstances, 
the  defendants  were  justified  in  pleading  frand  and 
undue  iiiflaence.  The  plaintiff  is  both  devisee  of  the 
real  estate,  and  legatee  of  the  personal  estate,  and  he 
can  pay  his  costs  out  of  the  former. 

Kbatinge,  J. — I  think  that  the  pecnliar  circnm- 
stances  of  this  case,  even  without  the  consent  of  the 
plaintiff,  justify  me  in  saying  that  I  should  not  re- 
quire the  defendants  to  pay  costs.  Their  real  title  is 
under  a  former  will,  though  in  form  they  appear  as 
entitled  in  distribution,  and  legatees  are  not  in  this 
Court  so  favourably  regarded  as  next  of  kin,  as  to 
costs.  Now,  accoi'ding  to  the  Probate  Act,  the  decree 
of  this  Court  is  binding  as  regards  both  real  and  per- 
sonal estate,  but  the  Court  of  Appeal  in  Chancery  has 
hM  in  Newton  y.  Newton  (7  Ir.  Jur„  N.  S.,  129), 
that  when  the  costs  are  given  out  of  the  estate,  they 
are  not  chargeable  on  the  real  estate.  That  decision 
binds  me  in  this  Court,  and  I  cannot,  by  giving  costs 
out  of  the  personal  estate  to  the  defendants,  do  indi- 
rectly, what  I  cannot  do  directly.  No  doubt,  the 
conduct  of  the  attorney  who  drew  the  will,  and  of 
Dillon  respecting  the  chequeij,  is  so  very  extraordinary, 
that  but  for  the  vciy  stfong  evidence  as  to  capacity. 


and  of  testamentary  intention,  the  pleas  might  have 
been  sustained  in  evidence.  But  the  defendants  have 
failed,  and  the  question  is,  am  I  justified,  in  the  stare 
of  the  property  in  this  case,  which  is  very  in- 
considerable, not  only  of  excusing  the  defendant  from 
the  payment  of  costs,  but  in  giving  him  his  costs  oot 
of  the  personal  estate?  I  think  they  may  be  excnsed 
from  paying,  but  not  allowed  to  get^djpsts.  I  do  not 
say  that  the  same  rule  would  apply  to  the  case  of  a 
large  estate,  but  the  property  here  is  very  triflingi 


RoBKB  V,  Funn. — Nov,  17.^ 

Practice — Citing  heir-at-law. 

Where  an  heir-at-law  and  devisees  are  citfd  by  tJie 
leave  of  the  Courts  in  a  cause  where  pleadings 
have  beenflledy  a  notice  should  be  given  with  the 
citation^  stating  that  proceedings  in  the  cause  would 
be  suspended  for  ten  days^  so  as  to  allow  the  par- 
ties dted  to  intervene, 

Dr,  Bally  Q.C.y  for  the  plaintiff,  applied  for  liberty  to 
cite  the  heir-at  law  of  the  deceased,  and  alao  the  de- 
visees, under  an  earlier  will  than  that  which  the 
plaintiff  bad  alleged. 

Hamill  for  the  defendant. 

KfiATiNGE,  J. — The  ciution  in  use  here,  as  well 
as  in  England,  does  not  limit  any  time  for  the  parties 
intervening,  as  perhaps  it  should.  But  without  for* 
thcr  consideration  I  do  not  like  altering  the  form. 
However,  with  the  citation,  serve  a  notice  stating  that 
farther  proceedings  in  the  cause  will  be  suspended  for 
ten  days,  so  that  if  they  desire  it,  the  parties  may 
intervene. 


In  the  good?  of  Charles  Sloanb,  sopposfd  dbcbised 
Nov.  17. 

Administration  on  presumption  of  death. 

It  is  not  necessary,  in  a  case  of  administration  on 
presumption  of  death,  in  the  affidavit  for  adminis- 
tration^ to  negative  the  existence  of  the  persons  who 
would,  ifalivey  have  prior  interests  to  the  applicant 
at  the  time  of  the  death  of  the  deceased,  if  the  ap- 
plicant is  unable  to  do  so.  It  is  enough  to  negative 
their  existence  at  the  time  of  swearing,  A  grant  in 
this  case  was  made  under  the  1%th  section  of  the 
Probate  Act, 

The  deceased  in  this  motion,  it  appeared,  had  in  1832 
emigrated  with  his  wife  and  infant  child  to  the  United 
States  of  America,  being  about  38  years  old,  and  had  . 
been  employed  as  a  warder  in  a  prison  in  New  Yoric; 
bnt  for  thirty  years  no  account  had  been  received  in 
this  country  of  him.  A  sum  of  £97  18s.  Id.  was 
transferred  to  his  separate  credit  in  the  Court  of 
Chancery,  by  an  order  of  June,  1 838,  and  was  his 
share  of  a  sum  of  £600  left  by  his  grandfather:  and 
several  members  of  the  deceased's  family,  who  knew 
of  that  snm  having  been  so  transferred,  had  also  emi- 
grated to  America,  and  the  deceased  and  his  wife 
knew  before  their  departure  that  he  was  entitled  to 
such  a  sum,  and  the  same  constituted  his  only  assets 
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here.  Advertisements  were  inserted  in  the  New  York 
papers  withont  any  resnlt,  and  an  order  was  made  on 
the  4th  of  Jnlj,  1862,  allowing  George  Sloane,  a 
brotherof  the  deceased,  to  state  in  his  affidavit  for 
administration,  the  death  *  of  the  deceased  to  the  best 
of  his  information  and  belief.  Accordingly,  on  the 
24th  April,  1863,  an  affidavit  was  filed,  stating,  to  ! 
the  best  of  the  party's  knowledge,  information,  and 
belief;  the  death  of  the  deceased,  bat  the  exact  date 
he  was  not  able  to  state ;  and  that  to  the  best  of  hb 
kDowleoge,  information,  and  belief,  there  is  not 
DOW  living  the  wife,  father,  mother,  or  any  child, 
grandchild,  or  other  more  remote  issne  of  the  said  de* 
ceased,  and  that  the  party  applying  was  the  brother 
and  one  of  the  next  of  kin,  &c.  Bat  the  registrar 
required  that  the  affidavit  should  negative  the  exist- 
,eDce  of  the  several  parties  aforesaid  at  the  time  of  the 
death  of  the  deceased. 

Dr.  Townsend  now  moved  that  administration 
might  be  granted  to  the  brother  on  the  affidavit  al- 
ready sworn We  had  a  positive  affidavit  of  the 

death  of  the  father  of  the  deceased  in  1809,  and  the  | 
mother  had  died  in  October,  1 855,  and  the  applicant ' 
had  obtained  administration  to  her.  It  is  quite  im-  ' 
possible  for  my  client  to  do  what  the  officer  requires,  ' 
as  he  does  not  know  when  the  deceased,  or  his  wife,  or 
child  died.  > 

Keatikge,  J. — I  will  make  the  order,  bat  it  will  be 
pursuant  to  the  78th  section  of  the  Probate  Act,  and 
on  giving  justifying  security.  His  Lordship  referred 
to  the  Goods  of  Peck  (2  S.  &  T.,  506),  and  Goods 
of  Smith  (ib.,508). 


^tdtt^  (Instates  (t^ourt         ! 

[Reported  by  C.  J.  Manning,  EiqJ 

Estate  of  Hekrt  F.  Gyles,  am  owner  of  land. 
May  12. 

jyUl — Construction. 

J.  O.  devised  to  H.  F.  "  everything  /  may  die  pos- 
sessed of  except  the  household  furniture'*^ — Held,  ' 
that*  such  a  devise  passed  real  estate,  I 

The  petition  in  this  case  by  Henry  Ffolliott  Gyles* 
filed  March,  1 862,  prayed  for  a  sale  of  the  lands  of 
Buoylart,  in  the  barony  of  Kilcoursey  and  King's 
County,  held  under  lease  for  lives  renewable  for  ever, 
dated  8th  December,  1 789«  made  between  Mary  Foyle 
to  Joseph  Dickenson.  By  settlement  dated  28£h 
April,  1813,  on  the  marriage  of  Jose))h  Dickenson 
and  Anne  Gibbons,  the  said  lands,  and  Dickenson's 
interest  therein,  were  conveyed  to  trustees  to  pay 
jointure  to  Aune  In  case  she  survived  Joseph  Dicken- 
son, and  after  the  decease  of  Joseph  to  hand  over  the 
said  lands  to  such  children  as  he  should  appoint. 
Joseph  Dickenson  died  in  April,  1849>  intestate, 
without  having  made  any  appointment,  leaving  Anne 
Dickenson  and  one  daughter  surviving.  There  was 
isade  of  the  marriage  only  this  one  daughter  (Jane), 
who  married  Walter  Gyles.  Jane  Gyles  became  en- 
titled as  heiressatlaw  of  Joseph  Dickenson.  Jane 
Gyles  died  14th  May,  1849,  having  bequeathed  by 


will  the  said  lands  to  the  petitioner.    The  will  (writ' 
ten  on  half  a  sheet  of  note  paper)  was  as  follows:— 

"10th  May,  1829. 

*'  This  is  my  last  will  and  testament.  I  give  and 
beqneath,  by  the  express  directions  of  my  hite  beloved 
husband  to  my  dearly  beloved  brother-in-law,  Henry 
F.  Gyles,  everything  I  may  die  possessed  of,  with  the 
exception  of  the  household  fumitnre,  and  I  hereby 
appoint  him  my  sole  executor  and  residuary  legatee. 

**  Jane  Gylbs. 

"J.  T.  Giles. 

"  R.  Gyles. 

"N.  S.  Gyle3.» 

Anne  Dickenson,  after  the  death  of  Joseph,  entereti 
into  receipt  of  the  rents  till  her  death  in  March,  I860. 
After  the  death  of  Anne,  one  Catherine  Dickenson, 
claiming  to  be  beiress-at-law  of  Jane  Gyles,  entered 
into  receipt  of  the  rents ;  bnt  the  petitioner  obtained 
the  possession  of  the  lands  on  25th  March,  1 862,  by 
ejectment,  and  was  in  possession  at  the  filing  of  the  peti- 
tion. A  conditional  order  for  sale  in  the  Landed  Estates 
Court  was  made  on  the  21st  April,  1862,  upon  service 
of  Catherine  Dickenson.  The  absolute  order  for  sale 
bore  date  17th  June,  1862;  and  in  April,  1803,  a 
motion  was  made  on  behalf  of  Isaac  Price  and  Cathe- 
rine Price,  otherwise  Dickenson,  his  wife*  heiress-at- 
law  of  Jane  Gyles,  deceased,  to  set  aside  the  absolute 
Older  for  sale  of  the  17th  June,  inasmuch  as  the  lands 
did  not  pass  to  Henry  Ffolliot  Gyles  under  the  above 
will  of  Jane,  but  wero^ vested  in  Catherine  as  heii^ess- 
at-law. 

Warren^  Q.C.,  and  Floods  appeared  for  Isaac 
Price  and  wife,  and  contended  that  there  must  bo 
express  words  of  gift  to  pass  real  estate ;  that  there 
was  no  clear  intention  shown  to  deal  with  or  dbpose 
of  the  realty ;  that  the  residuary  bequest  coupled  with 
the  expression,  "  everything  I  may  die  possessed  of," 
was  not  sufficient.  Cited  cases  in  1  Ball.  &  Beatty, 
533;  3  Dow.,  248;  10  Ir.  Eq.,  134;  and  in  6  Do 
Gex  M.  &  G.,  549;  Monk  v.  Mandslay  (I  Sim., 
286);  Cooke  v.  Oakley  (1  P.  Wnis.,  302);  Daven- 
port V.  CoUtnan  (9  M.  &  W.,  481).  ' 

Hemphill  (with  Roper)  contra,  raised  a  preliminary 
objection  that  where  a  conditional  order  for  sale  had  been 
made  absolute  after  sei*vicc  on  a  particular  party,  that 
party  could  not  come  in  and  seek  to  set  aside  tho 
order — see  Finlafs  case  (4  Ir.  Jur.,  N.  S.,  389). 
Catherine  Price,  otherwbe  Dickenson,  was  served 
with  the  conditional  order,  and  did  not  .^iltow  canse. 
[^By  the  Court, — The  point  made  is  not  one  bearing 
on  the  merits;  the  order  is  made  absolute  before  the 
Conrt  inv(stigates  the  title.  This  is  n  question  of 
title.]  Counsel,  proceeding  as  to  the  construction  of 
the  will,  cited  AUeyne  v.  AHfyne  (2  Jones  k  Lat., 
544)  .  The  testatrix  knew  that  the  property  was  at 
her  disposal,  and  that  she  had  nothing  else  except 
furniture.  If  the  expression  in  the  will,  **  everything 
I  may  die  possessed  of,"  taken  alone,  did  not  pass  the 
real  estate,  yet  the  inference  from  that  expression, 
coupled  with  the  residuary  devise,  b  very  strong  to 
pass  it. — See  1  Salkeld,  339.  If  "  everything "  re- 
ferred to  the  personalty,  cut  bono  the  residaaiy  clanse. 
The  rule  is  to  give  effect  to  every  paf^sagc  in  a  will 
as  against  an  intestacy,  and  the  two  expressions, 
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**  eveiything  I  die  posseflsed  of;*'  and  the  reakiauy 
gift  taken  togetiier,  were  sufficient.  If  the  expres- 
sion had  been  **  eveiytbing  I  have,"  that  would  have 
passed  real  estate. — See  Jarman.  **  All  t  have,"  and 
<*  all  I  am  worth,"  pass  real  estate.  See  cases  in  1 
Salkeld,  239;  1  Brown,  Gh.  C,  137;  7  Taunton,  p. 
81;  15  Sim.,  600;  12  Sim.,  200;  4  Rnssell,  348. 

ifoy  12. — JuDOB  Hargbeave. — In  this  case  I  am 
called  upon  to  constme  a  will  which  b  verj  short,  en- 
tirely free  from  what  in  other  cases  eminent  judges 
have  designated  '*  nonsense,"  and  yet  raising  a  diffi- 
cult question  as  to  whether  it  passes  th^  testatrix's 
real  estate.  The  wbHance  of  the  will  is  this  one  sen- 
tence, **  I  give  and  bequeath  to  Henry  F.  Giles  every- 
thing I  may  die  possessed  of,  except  the  household 
fiimitnro,"  for  I  think  that  the  ultimate  appointment 
of  the  same  person  to  be  executor  and  residuary  lega- 
tee does  not  of  its  own  force  pass  real  estate,  and  does 
not  render  any  assbtance  in  interpreting  the  previous 
sentence;  for  to  use  the  language  of  the  Vice-Chan- 
cellor  in  Monk  y.  AfaucUey^  there  b  no  case  in  which 
words  have  been  held  to  carry  a  fee  simple  merely,  be- 
cause they  would  otherwise  be  surplusage.  The  first 
point  that  strikes  one*8  mind  in  reading  thb  will  b 
the  extreme  generality  or,  more  properly,  universality 
of  the  gift, — **  everythmg  I  may  die  possessed  of;" 
and  the  most  satbfactoiy  construction  of  such  a  phrase, 
in  my  opinion,  b  that  which  gives  to  it  the  most  ex- 
tensive signification  which  can  possibly  be  given  to  it. 
It  may  be  said  that  the  word  '*  thing"  is  not  a  pro- 
per one  to  describe  real  estate;  but  In  the  same  ordi- 
naiy  or  colloquial  sense  it  would  be  an  equally  impro- 
per word  to  denote  money  in  the  funds,  bonds,  mort- 
gages, or  shares.  What  I  have  to  interpret  b  not 
••thing"  but  ••everything;"  and  however  inappro- 
prbte  it  would  be  to  call  individual  portions  of  a  man's 
property  so  many  things,  it  appears  to  me  quite  pro- 
per to  designate  the  whole  of  it  collectively  by  the 
phrase,  ••  everything  he  has  or  b  possessed  of."  Per- 
haps a  will  like  the  present  ought  not  to  be  construed 
on  technical  principles;  but  undoubtedly  in  law  the 
word  ••  thing  "  b  a  technical  term  which  includes  real 
estate.  Every  subject  that  can  be  brought  under  le- 
gal consideration  must  be  either  a  person  or  a  thing. 
Ijaw  b  divided  into  the  Uw  of  persons  and  the  law  of 
things;  and  the  first  branch  of  the  law  of  things  b 
that  which  teaches  us  the  Uw  of  real  property.  I  can- 
not, therefore,  say  that  either  colloquially  or  scientifi- 
cally the  word  ••  thing  "  b,  when  used  in  a  universal 
sense,  inappropriate  as  a  description  of  (amongst 
others)  real  estate.  In  fact  it  is  the  word  actually 
used  when  we  wish  to  avoid  further  specification  of 
particulars,  and  at  the  same  time  to  leave  no  doubt  as 
to  the  universality  of  the  subject  matter  one  b  dealing 
with.  Instances  of  thb  use  of  the  term  occur  not  un- 
frequently  in  the  writings  of  eminent  authors;  and  I 
have  found  at  least  one  instance  in  which  the  word 
•*  thing"  covers  land  as  well  as  all  other  kinds  of  pro- 
perty. I  have  so  far  dealt  with  thb  case  as  if  it  were 
the  first  of  the  kind  that  had  arisen  for  decbion;  and 
it  b  therefore  necessary  to  consider  how  far  the  views 
above  suggested  ought  to  be  qualified  by  the  limited 
technical  meaning  of  the  words  employed,  or  any  other 
indications  of  what  may  have  been  in  the  testatrix's 
thoughts  when  she  made  the  will    She  uses  the  verb 


bequeath,  and  not  devise.     I  thmk  thb  course  unim- 
portant, because  she  also  uses  the  word  ••  give,"  which 
b  perfectly  applicable  to  all  kinds  of  property,  and  just 
as  much  to  one  kmd  as  to  another.    She  deecribes  the 
subject  of  her  gift  as  that  of  which  she  may  die  pos- 
sessed, a  term,  undoubtedly,  in  a  technical  sense  ap- 
plicable to  chatteb  real  and  some  kinds  of  purely  per- 
sonal property,  but  not  to  freehold  estates.    We  are 
not,  however,  to  read  the  language  of  a  will  in  the 
same  way  that  judges  have  to  consider  the  lijngnage 
of  pleadings;  and  the  ordinary  meaning  of  the  phrase 
seems  to  me  to  be  simply  whatever  I  shafl  have  or  what- 
ever I  shall  possess,  or,  in  shortier  terms,  •*  my  posses* 
sions."  [His  Lordship  rend  Davenport  v.  CoUman  (12 
Sim.)]    In  Monk  v.  Maud8lejf{l  Sim.  286),  Sir  John 
Leadi  laid  stress  on  the  use  of  the  phrase  ••shall  die 
possessed  of,"  and  considered  it  as  necessarily  applicable 
to  real  estate,  as  a  person  could  not  tlien  devise  reid 
estate  which  be  might  have  at  hb  death  unless  he  was 
seised  of  it  at  the  date  of  hb  will.    Now,  however, 
real  property  and  personal  property  stand  in  the  same 
position  in  thb  respect,  and  the  argument  derived  from 
that  consideration  b  no  longer  applicable.     In  WH- 
kinaon  v.  Wilke^  demandant^  the  phrase  ••everything  ** 
else  I  die  possessed  of  "  following  a  number  of  items 
of  personal  property  was  hekl  to  pass  real  estate^  tlie 
will  being  prefaced  by  the  old  form  of  reference  to  all 
the  testator^s  wordly  estate.    The  case  of  Warn^  r. 
Warner  (15  Jur.  141)  appears  fo  me  to  bear  some 
resembbnce  to  the  present  case.    In  that  case  the 
words  of  gift  which  were  in  question  were  placed  in  a 
parenthesis.     They  were   ••everything  I  possess  I 
leave  to  her."  The  words  were  so  placed  as  to  appear 
to  be  merely  a  parenthetical  re-statement  of  what  he 
had  previously  given,  which  was  confined  to  personal 
estate;  but  it  was  there  held  that  the  real  estste 
passed  by  the  eflect  of  those  words.     The  learned 
Judge  Knight  Bruce,  then-  Vice  Chancellor,  said, 
••  These  words  are  large  enough  to'  include  the  real 
estate  unless  there  b  a  correcting  context.  Here  there 
b  no  correcting  context     I  am  dbposed  to  follow  the 
principles  of  that  case.     I  have  examined  several 
other  cases  more  or  less  bearing  upon  the  present,  but 
having  some  points  of  dbtinction  which  prevents  them 
from  beiug  much  relied  upon.  In  the  conflict  of  autho- 
rity I  thi^  it  best  to  adhere  to  the  sound  rule  which 
gives  to  words  of  a  comprehensive  import  their  full 
extent  of  operation  unless  some  very  dbtinot  ground 
can  be  collected  from  the  context  for  considering  them 
as  used  in  a  restricted  sonsOi     It  has  been  contended 
in  this  case  that  the  exception  of  the  furniture  shows 
that  the  testatrix  had  personal  property  only  in  her 
thoughts.     That  is  so,  no  doubt,  but  it  must  be  con- 
fined to  the  exception  and  not  extended  to  the  gift 
An  exception  of  particular  chattels  furnishes  no  indi- 
cation whatever  in  reference  to  the  extent  of  the  gift 
from  what  is  excepted.    On  the  whole  I  arrive  at  the 
conclusion  that  thb  will  passed  real  estate;  but  as  the 
Court  could  not  have  sold  thb  real  estate  without 
a  discussion  of  thb  point  I  refuse  the  motion,  but 
without  costs* 

Subsequently  the  unsuccessful  party  got  costs  out 
of  the  funds,  the€onrt  being  of  opinion  that  ^he  point 
had  been  properly  rabed. 
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[Befobe  Judge  Hargreayb.] 
Edxond  Dowelj.  and  W.  B.  Kxllt,  owkers;  E. 

DOWELL,  PBTITIQ2fSR. — NoV.  6. 

SetUefMtU —  Construction* 

The  diserdion  which  trustees  posses  as  to  the  time  oj 
saicy  under  dM  instrument  directing  a  sale  *'  with  ail 
ctmoenievd  speedy'**  can  only  he  exercised  in  the  rech 
sonable  hope  of  the  property  increasing  in  value, 

Tuu  wag  a  motion  to  make  absolute  the  conditional 
•order  for  sale,  dated  Idth  Jnne,  1863,  notwithstand- 
ing the  caaae  shown  by  Tobias  J.  Kelly,  and  Anna 
Maria  Kelly,  and  Walter  B.  Kelly,  one  of  the  owners. 
It  appeared  that  on  20th  Jaly,  184S,  by  a  settlement 
on  the  marriage  of  Tobias  J.  Kelly  with  Anna  Maria 
Dowell,  the  premises  for  sale  in  this  matter,  viz.,  Kil- 
kshaudra,  in  the  barony  of  Tnllyhanco,  Co.  Cavan, 
were  vested  in  trustees,  npon  trust,  for  Bernard 
Dowell,  till  marriage,  then  out  of  the  rents  to  pay  the 
bead  rents  and  the  residue  to  Anna  Maria  Dowell, 
dnring  the  joint  lives  of  her  and  Bartholomew  Kelly, 
for  separate  nse,  with  power  of  anticipation,  and  after 
the  decease  of  Bartholomew  to  sell  the  interest,  and 
apply  the  proceeds  in  discharge  of  so  much  of  a 
charge  of  Jg2,500  under  a  deed  of  1846,  as  should  be 
due. ,  If  no  part  due,  or  not  snfficient  to  absorb  the  pro- 
ceeds, then  to  pay  same  in  discharge  of  two  sums  of 
£2,000  and  £1,500,  thereby  provided  for  younger 
children,  and  meantime  to  invest,  Anna  Maria  Dowell 
to  have  the  interest;  but  if  no  younger  children,  then 
to  pay  the  same  to  Tobias  Joseph  Kelly,  her  husband. 
The  marriage  took  place,  and  there  was  a  son.  Bar- 
tholomew Kelly  died  in  1862.  Walter  Burke  Kelly 
was  appcMuted  a  trustee  in  place  of  Walter  Burke, 
one  of  the  original  trustees,  and  he  declined  to  join 
in  the  petition.  Cause  was  shown  by  Tobias  Joseph 
Kelly  and  wife,  and  the  co-trustee,  who  contended 
that  the  sale  would  be  prejudicial  to  the  interests  of 
the  tenants  tor  life.  One  of  the  sub- leases  of  the  pro- 
perty was  for  two  old  lives,  and  the  reut  only  £113, 
which  was  paid  by  a  solvent  tenant,  who,  however, 
had  threatened  not  to  pay,  and  the  premises  were 
stated  to  be  not  worth  it. 

ChatterUm^  dC.^  and  Sherlock,  QC  for  the  pe- 
titioners contended  that,  under  the  terms  of  the  set- 
tlement, and  accoi*ding  to  the  construction  of  the 
dkection  therein,  to  sell  **  with  all  convenient  speed," 
the  Cooii  was  bound  to  sell,  and  had  no  discretion. 

Serjt.  SuUiwm  and  DeviU^  on  the  other  side,  urged 
that  the  words,  **  with  all  convenient  speed,"  did  not 
render  an  immediate  sale  iaipenitive,  but  that  the  duty 
of  trustees  was,  to  ^ell  under  every  possible  advantage 
to  the  cestui  que  trusts,  and  in  the  present  instance 
there  were  circumstances  which  rendered  an  increase 
of  value  in  the  property  highly  probable. 

The  following  authorities  were  referred  to— Lewin 
on  Trusts,  p.  694;  Buxton  v.  Buxton,  (1  My.  &  0. 
80);  Qarrdt  v.NobU  (6  Sim.  504);  Ord  v.  Noel  (5 
Madd.440). 

JdOGE  Hargreaye.— I  have  read  the  settlement  of 
1848,  and  I  find  that  the  intention  of  the  parties 
clearly  was,  that  Mr.  Tobias  Kelly  should  receive  the 
reuts  of  the  KiUeshandra  property  during  Bartho- 


lomew Kelly's  lifetime;  and  that  on  his  decease  fbAI 
property  should  be  sold  and  the  proceeds  afpplied  as 
far  as  therv  would  extend  in  relieving  the  other  settled 
property  (which  Was  vested  under  the  prevfoos  settle* 
ment  of  1-846  on  her  husband  Tobias  fbr  Hfe,  with  reh 
munder  to  his  first  son  in  tail)  from  the  charge  of 
£2,500  at  id  certain  other  charges.  The  parties  enti* 
tied  to  these  charges  have  no  interest  on  the  question  ; 
the  only  persons  interested  on  the  produce  of  the  sale 
being  Mr.  Tobias  Kelly  and  his  infant  son.  It  is,  no 
doubt,  the  duty  of  the  trustees  to  act  impartially  be- 
tween the  tenant  for  life  and  the  remainderman ;  but 
this  duty  !must  be  performed  in  the  manner  prescribed 
in  the  settlement  It  was  clearly  the  object  o<f  the 
parties  thsit  Mrs.  Kelly  should  have  the  rents  in  specie 
during  her  father-in-law's  lifetime,  and  that  with  con- 
venient speed  after  his  decease  the  property  should  be 
turned  into  money  for  the  purposes  I  biave  mentioned 
The  discretion  which  the  trustees  possess  as  to  the 
time  of  sale  can  only  be  exercised  in  the  reasonable 
hope  of  the  property  increasing  In  value.  I  think 
there  is  no  reason  for  such  an  expectation  in  this  cose^ 
except  upon  very  speculative  hypothesis  indeed.  Un- 
der ordinary  circnmstances  the  property  will  oertainfr 
diminish  in  value,  for  it  is  in  a  partly  rninoos  condi- 
tion, and  derives  a  portion  of  its  value  from  the  exist- 
ence of  the  sub-lease.  This  value  diminishes  every 
year,  as  the  tenant  is  not  bound  to  renew;  and  bow- 
ever  difficult  it  may  be  lU)  get  the  rent  from  the  te- 
nant, the  chance  of  obtaining  it  adds  to  the  value  of 
the  property.  I  therefore  think  it  best  to  follow  the 
terms  of  the  settlement  and  to  sell  the  property. 

Disallow  cause;  petitioner's  costs  costs  in  matter. 


Court  of  Smnifralti?* 

CRrportadby  WUIUa  O.  Ckuaaatif,  Et^  BanMn^uLkw.J 

The  Patriotto. 

Wages^ Materials — Kettle  money—'Conduti  money 
— New  hiring — Cosfs. 


Where  seamen  sign  ship*s  articles  Jor  a  specijkd 
vioe^  and  before  the  voyage  has  concluded^  the  cap- 
tain agrees  to  give  one  or  more  of  'hem  increased 
wages,  the  Court  will  not  hind  the  ou*ners  hy  such 
an  agreement;  and  will  only  make  iA  derree  for 
the  wages  pt*operly  payahle  under  the  ship^s  arti- 
cles^ 

The  Court  wilt  award  kettle  money  and  co.  ^  to  peti- 
tioners claiming  for  wages,  and  suh-^antuTting  their 
claims;  hut  wffl  not  give  conduct  money  in  the-  case 
of  a  British  register^  ship, 

A  decree  for  materials  will  he  made  on  funds  in 
Court  realized  hy  the  sale  of  the  ship,  hut  tJie  pay- 
ment must  he  puisne  to  the  claims  of  the  seatnenfor 
wages. 

This  was  a  suit  for  wages  and  materials.  The  peti- 
tion claiming  wages  was  filed  by  Guiseppe  Giacomo, 
the  master,  Eugene  Mattia,  the  mate,  and  nine  sea- 
men, the  crew  of  the  Maltese  brigantine,  ^PatrioCto,'^ 
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against  her  or  the  proceeds  of  her  sale,  £410,  then  in 
Conrt,  to  recover  wages  dne  to  them  for  their 
services  on  board  of  her.  Their  joint  claims 
amounted  to  a  sum  of  £276  is,  6d.,  besides 
condoct-money,  kettle-money,  and  costs.  By  the 
ship's  articles  it  appeared  that  this  vessel,  215  tons 
bnrden,  the  property  of  Vlncen«o  Cabaisis,  of  Cospicna, 
in  the  Island  of  Malta,  had  been  bound  oU  a  voyage 
from  Constantinople  to  any  ports  in  the  United  King- 
dom or  Continent  of  Em-ope,  calling  at  a  port,  if  re- 
quired, for  orders;  from  thence  to  any  port  in  the 
Mediterranean;  voyage  not  to  exceed  ten  months. 
She  sailed  with  a  cargo  of  com  on  the  17th  of  Sep- 
tember, arriving  at  Cork,  which  was  sabsequently 
arranged  to  be  the  port  of  discharge,  on  the  26th  of 
March  following— last  March.  During  that  voyage 
she  had  been  obliged  to  raise  money  on  bottomry  at 
Constantinople,  at  Valetfca  and  CagliarL  After  dis- 
charging her  cargo  and  waiting  further  orders  at 
Cork,  whilst  lying  there  she  had  been  arrested  and 
sued  by  the  holders  of  the  last  bottomry  bond,  who 
had  in  consequence  obtained  the  decree  of  the  Court 
against  her  for  its  amount,  ^6270  19s.  4d.,  under 
which  decree  th«  vessel  had  been  sold,  the  produce  of 
that  sale  being  then  In  the  registry,  and  not  yet  ap- 
plied. It  was  against  that  sum  the  master  and  crew 
now  clainied  payment  of  their  wages,  as  having  a  lien 
Antecedent  to  all  other  demands.  Upon  the  part  of 
the  mate  and  three  of  the  seamen  there  was  a  claim 
also  for  extra  wages  from  the  2nd  of  November,  the 
day  the  vessel  left  Malta.  As  it  appeared  from 
endorsements  on  the  articles  the  mate  had  been 
re-engaged  that  day  at  a  higher  rate  of  wages,  and 
the  three  seamen  rated  also  at  increased  payments. 
'J'he  petition  for  materials  was  filed  by  John  Christie, 
Jamec  Harris,  and  John  Eccles,  of  the  county  and  city 
of  Cork,  who  had  supplied  stores  of  various  kinds  for 
the  fitting  out  of  the  vessel,  and  meat  and  provisions 
for  her  crew  when  on  board,  during  the  months  of 
Api-il,  May,  and  June.  The  case  was,  by  consent, 
beard  viva  voce. 

Doctor  JSlringtan  appeared  for  the  master  and  sea- 
men; and  Doctor  Townsend  fpr  the  other  petitioners. 
The  owners  did  not  appear  by  an  advocate. 

Judge  Kellt. — The  petition  of  the  material-men  must 
\m  pronounced  for,  to  the  amount  of  £32  17s.  8d., 
I>at  all  further  directions  as  to  its  payment  must  for 
(he  present  be  deferred,  until  the  exact  amount  of  the 
lunds.,  subject  to  the  disposal  of  the  Court,  be  ascer- 
tained, and  the  prior  charges  also  satisfied.  The  pe- 
tition for  wages,  which  stands  on  a  different  footing, 
as  being  a  lien  antecedent  to  all  others,  is  now  to  be 
considered.  The  Court  is  satisfied  that  the  hiring 
and  services  of  the  master  and  crew  of  this  vessel  have 
been  well  proved,  and  no  evidence  has  been  offered  in 
disproof.  Had  the  petition  merely  prayed  for 
payment,  in  accordance  with  the  stipulated  hiring,  the 
decree  of  the  Court  should  go  ais  of  course.  That  is 
not  the  case,  however,  as  the  mate  and  three  of  the 
petitioners  claim  beyond  that  stipulated  hiring.  The 
allegation  on  their  part  is,  that  when  the  vessel 
was  during  the  course  of  her  voyage,  lying  in  Malta 
Harbonr  on  the  3lst  of  October  last,  the  mate  was 
re-engaged  for  the  remainder  of  the  voyage  at  a  rate 
of  wages  much  higher  than  that  for  which  he  had 


hired  at  the  beginning  of  it,  and  that  the  master  bad 
consented  to  increase  the  wages  of  Sagelari,  Esposito, 
and  Fossich,  the  other  three  clidmants  under  this 
petition.  Now,  a  claim  of  this  nature,  bdng  in  deroga- 
tion of  the  original  contract,  requires  to  be  examined 
into  with  scrupulous  attention,  as  the  circumstances 
of  it  must  indeed  be  very  exceptional  to  take  it  oat  of 
what  has  been  and  is  the  declared  law,  both  of  the 
Court  of  Admiralty  and  the  Common  Law  Courts 
The  ship's  articles  have  an  endorsement  signed  by  the  as- 
sistant-superintendent of  the  port,  at  Malta,  that  Mattia, 
the  mate,  had  been  discharged,  and  afterwards  engaged 
upon  the  terms  mentioned  in  the  articles ;  but  the  Gonrt  in 
looking  at  these  terms,  finds  them  Identical  with  those 
of  the  original  hiring.    That  endorsement  then  does 
not  support  his  claim.     The  master's  evidence  is  next 
appealed  to,  and  that  evidence  is,  that  the  mate  was 
not  discharged,  but  reinstated  at  a  salaiy  of  £4  43. 
per  month,  instead  of  £3   12s*,  the  original  hiring. 
Upon  this  admitted  fact,  namely — ^that  the  mate  was 
not  discharged  before  the  fresh  contract— the  Ooart 
will  guide  itself  by  the  settled  law.     In  Harris  v. 
CaHer^  (3  Ell.  &  Bl.  569),  where  a  plaintiff  under  sidi 
circumstances  was  non-suited,  Lord  Campbell,  CJ^ 
was  of  opinion  "  that  the  non-snit  was  proper,  and 
ought  not  to  be  disturbed.      Had  the  plaintiff  (he 
said)  been   relieved  fi-om  the  obligation  which  he 
had  contracted  towards  the  shipowners,  he  might  have 
entered  into  a  fresh  contract,  and  under  some  circnm- 
stances  the  captain  might  have  had  authority  to  bind 
the  owners  by  entering  into  a  fresh  agreement  on  their 
behalf  with  him.      Had  there,  for  instance,  been  an 
entire  change  of  the  voyage,  it  might  have  been  so, 
but  here  there  were  no  circumstances  of  that  kind. 
The  voyage  remained  the  same  for  which  the  men 
had  shipped.     There  was  no  consideration  for  a  pro- 
mise to  the  plaintiff,  and  the  captain  had  no  autho- 
rity to  bind  the  owners."     He  then  condnded  with 
saying — **  It  would  be  most  mischievous  to  commerce 
if  it  were  supposed  that  captains  had  power  under 
such  circumstances  to  bind  their  owners  by  a  promise 
to  pay  more  than  was  agreed  for."    Crompton,  J.« 
adds — "  I  should  be  very  sony  to  let  it  be  supposed 
that  there  was  the  least  doubt  in  this  case.''    The 
mate's  claim  for  additional  wages  must  therefore  fail 
The  evidence  as  to  the  claim  of  the  three  seamen  calls 
for  a  decision  upon  a  different  principle.     The  endorse- 
ment on  the  articles  states  that  the  increase  of  wages 
to  them  was  by  consent  of  the  master;  but  the  mas- 
ter's testimony  is,  "  that  they  would  not  sail  other- 
wise— that  they  were  imprisoned  at  firet  for  refusing 
to  go,  and  that  then  they  consented  when  put  en  the 
increased  rate."     Now  all  the  reasoning  in  the  case 
just  cited  applies  to  this  claim  also;   moreover,  there 
is  here  strong  evidence  that  what  is  called  in  the  en- 
dorsement on  the  articles  "a. consent"  was  a  consent 
nnder  compulsion — the  master  thinking  it  a  wiser 
choice  of  evils  to  comply  with  the  demand  of  these 
men  for  higher  wages  than  to  hire  others  at  a  higher 
rate  or  to  sail  away  shorthanded.     In  The  AramtHta, 
( 1 8th  Jur.  793)  the  learned  judge  of  the  Court  of  Ad- 
ralty  of  England,  when   similar  circumstances  were 
under  his  consideration,  said,  "  I  sti*6ngly  incline  to 
the.  opinion  that  if  there  were  a  contract  for  anj 
award  beyond  the  wages  stipulated  for  in  the  marl- 
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ner'8  contract,  it  woald  not  matter  whether  the  con- 
tract were  compnlsory  or  volantarily,  it  woald  in 
cither  case  be  illegal,  and  sach  was  the  effect  of  all 
the  cases.^  Upon  all  these  aathorities,  then,  the 
Gonrt  considers  the  contracts,  apon  which  the  claim 
for  extra  wages  are  founded,  to  be  illegal,  and  pro- 
nonnces  against  them.  The  wages  due,  and  to  be 
allowel  by  the  Oonrt,  most  be  calculated  in  accord- 
ance with  the  seyeral  rat^s  stipulated  for  ui  the  ship's 
articles.  For  the  seyeral  sums  when  so  computed, 
t4>gether  with  kettle-money  and  costs,  the  petitioners 
shall  have  their  decree;  but  the  Court  refuses  conduct- 
money,  this  being  the  case  of  a  British  registered  ship. 
The  decree  was  accordwgly  entered  for  £250  19&  6d. 

Proctor  for  the  owners— Mr.  Taylor. 
Proctor  for  the  aeameo — Mr.  Domn. 
Proctor  for  the  Intervenieate— Mr.  Hamerton,  QP. 


The  Seiufhors. 

Coiiision — Lights  and  Look  out — T^ie  Merdtani 
Shipping  Act,  (17  ^  18  VicL^  c  104,  8.  296J^ 
Costs. 

In  a  suit  of  collision^  where  the  impugnants  plead 
thai  it  was  caused  by  want  of  proper  lights  on 
board  the  promovent  vessel^  and  Ais  plea  is  posi- 
tively denied,  the  Court  will  care/kdly  examine  the 
entire  of  the  evidence^  and  decide  the  question  upon 
the  general  accuracy  and  trust-worthiness  of  the 
respective  witnesses^ 

Where  there  is  the  risk  of  a  coUidon,  if  two  vessels 
continue  on  their  respective  courses  when  first  seen, 
both  vessels  are  bound  to  port  helm  under  the  pro- 
visions of  2  he  Merchant  Shipping  Act,^^  (\7  jr 
18  Fict,  c.  104,  A  296;,  and  if  one  of  Ihem  ports 
in  proper  thne^  and  the  other  neglects  to  do  so,  and 
a  collision  takes  places  she  wUl  be  held  liable  to 
make  good  all  the  damages  caused  by  her  defauU, 
and  pay  the  costs  of  the  suit 

The  absence  of  a  good  look  out  m  hazy  weather  on 
board  the  impugnant  vessd  will  go  far  to  induce 
the  Court  to  hdd  her  liable  in  a  suit  of  collision, 

Thb  was  a  suit  of  collision  instituted  by  the  regis- 
tered owners,  the  master  and  crew  of  the  brig  Nereid, 
of  Belftist,  149  tons  burthen,  Joseph  Ferry,  master, 
against  the  registered  owners  of  the  screw  steamer 
Semaphore,  of  Belfast,  380  tons  burthen,  John  Camp- 
bell, master,  to  recover  compensation  for  injuries  it 
was  alleged  they  had  sererally  sustained  in  a  collision 
which  took  place  between  those  two  ressels,  on  the 
4th  of  October  Ust,  in  the  Irish  Channel,  whereby 
the  brig  was  sunk,  and  totally  lost,  owing,  as  the 
petttbners  alleged,  to  the  gross  negligenoe  and  want  of 
nautical  skill  of  the  captain  and  orew  of  the  steamship. 
The  damages  songht  to  be  recovered  amounted  to  a 
som  of  about  £2,060,  which  indnded  the  full  ralue  of 
both  ship  and  cargo,  and  the  penonal  effects  of  the 
nusfter  and  crew.  The  Court  was  assisted  by  Capt. 
SoiaenriUe,  R.N.,  and  Lieutenant  Crosby,  R.N.R.,  as 
naotical  assessors,  and  the  case  was,  by  consent,  heard 
viva  voce.  The  facts  appear  fully  in  the  judgment  of 
the  Court. 


Doctors  Toddt  Townsendj  and  Elringtof^  for  the 
petitioners. — ^The  case  was  one  of  total  loss,  and  as 
the  respondents  were  the  sole  cause  of  the  collision, 
by  their  gross  negligence  in  not  having  a  proper  look- 
out, the  petitioners  were  entitled  to  be  awarded  the 
full  value  of  their  respective  losses.  They  cited  The 
Cleopatra  (Swaby's  Reports,  135);  The  Mangerton 
Swaby's  Reports,  120);  The  Anne  and  Jerome  (6  It. 
Jur.  N.S.  360);  The  Telegraph  (8  Moo.  Priv.  Council 
Case,  167);  and  The  Vivid  (Swaby's  Reports,  91)- 

Doctors  Gibbon,  Lloyd,  dC.^  and  Chatterton, 
Q^C.^  for  the  unpngnants. — ^The  petitioners  were  not 
entitled  to  any  relief,  as  they  had  been  the  cause  of 
the  collision  in  not  exhibiting  lights,  as  reqmred  by 
the  statute,  and  the  Semaphore,  under  the  circum- 
stances, was  justified  in  starboarding.  They  cited 
The  Commerce  (3  Wm.  Rob.,  287);  The  Joseph 
Somes  (SwAbfs  Rep.,  185);  The  Clyde  (Swaby's 
Rep.,  23);  and  The  James  (10  Moore's  P.  C. 
Cases,  162). 

Judge  Kellt  (addressing  the  assessors)  said — It  is 
now  my  duty,  after  due  consideration  of  the  evidence, 
to  present  to  you  the  several  drcumstances  of  the  case, 
which,  upon  a  careful  review,  appear  to  have  been  es- 
tablished, in  order  that  you  may  be  better  enabled  to 
assist  me  with  your  nautical  skill  and  experience  re- 
specting certain  issues  upon  which  my  judgment  must 
mainly  rest;  and  as  yon  have  had  the  advantage  of 
being  present  during  the  entire  progress  of  the  trial,  I 
trust  that  you  will  have  little  difficulty  in  following 
me  as  I  proceed.  About  ^ye  o'clock — one  hour  be- 
fore sunrise— on  the  morning  of  the  4th  of  October, 
a  collision  occurred  in  the  Irish  Sea,  about  eight  miles 
north  of  the  Calf  of  Man,  between  the  Nereid,  from 
Belfa8t,a  brig  of  149  tons  burthen  and  seven  hands,  bound 
for  Cardiff  with  a  cargo  of  iron  ore,  and  the  Sema- 
phore, of  Liverpool,  an  iron  screw  steamer,  of  380 
tons  and  29  hands,  bound  for  Belfast  with  passengers 
and  cargo.  The  effects  of  that  collision  were  damag- 
mg  to  both  these  vessels.  They  came  together  nearly 
head  on,  the  bowsprit  of  the  Nereid  being  broken  off 
about  one-third,  and  her  foretopmast  carried  right  across 
her  bows — The  Semaphore's  starboard  bow  carrying 
away  the  Nereid's  stancheons,  nightheads,  and  bul- 
warks past  the  luff  of  her  starboard  bow  and  her  star- 
board bow  anchor.  The  water  rushed  in  very  fast  oa 
both  sides  of  the  Nereid's  stem  after  the  collision,  and 
a  hole  was  made  in  her  starboard  bow  about  one  foot 
from  the  stem,  and  about  one  foot  wide.  The  Sema- 
phore, on  the  other  hand,  although  her  bowsprit  and 
all  her  forerigging  were  pei  feet  and  nothing  forward 
hurt,  had  received  a  fracture  about  one  foot  squaie 
over  her  topgallant  forecastle,  twelve  or  fourteen  feet 
from  the  stem  to  the  starboard  bow,  and  was  also 
stove  in  nearly  twenty  feet  in  the  full  of  her  starboard 
side,  about  fourteenor  fifteen  feet  from  her  stem.  She, 
however,  succeeded  in  making  her  port  of  destination. 
The  Nereid,  within  half  an  hour  after  the  collision, 
filled  and  sunk  to  the  bottom,  and,  with  her  cargo 
aud  effects,  became  a  total  loss.  For  some  time,  and 
immediately  previous  to  the  collision,  the  courses  of 
the  two  vessels  had  been^that  of  the  Nereid  S.S.  W., 
and  that  of  the  Semaphore  N.  by  £.,  consequently 
they  were  upon  opposite  directions,  and  one  point 
ooly  between  them.    Upon  tlus  there  is  ho  contra- 
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The  wind  it  the  time  was  SJS.  tttd  fresh, 
M  prored  bj  the  masien  of  two  sailiag  ehips,  and 
afterwards  coaceded  hj  the  defendants;  and  the  Ne- 
reid was  gomg  dose-hauled  on  her  port  tack  aboat 
three-aad-a-haif  knots  an  hooc    That  u  also  admit- 
ted.   On  the  other  hand,  the  Semaphore^  being  a 
steamer  was  g(ung  free  aboat  eleven  knots  an  hoar, 
aad,  aceonttog  to  the  evidence  of  Captain  Finlay,  a 
most  competent  witness,  was  steering  admuraMy.    It 
is  to  be  borne  in  mind,  that  at  the  hoar  named  it  waa 
the  master^  watch  in  both  vessels,  aad  that  the  mas- 
ters of  both  vessels  were  then  on  deck.    The  evidence 
of  the  master  of  the  Nereid  is  as  folbws:«*Aboot 
half  past  (bar  in  the  mondng  he.  descried  at  once, 
npon  the  report  of  his  look-ont,  a  bright  light  aboat 
foar  or  five  miles  aS,  one  pomt  on  his  port  or  weather 
bow.  That  light  proved  to  be  sabseqaentlj  the  bright 
or  masthead  light  of  the  steamer.    Holdmg  on  his 
coorse  he^  in  aU>at  eight  or  ten  miaates,  made  oat  the 
green  light,  the  same  bearing  as  the  light  on  his  port 
bow.    He  still  kept  his  coarse,  waiting  for  the  red 
light,  as,  nntil  he  saw  it,  he  coald  not  know  the 
steamer's  coarse  in  oider  to  shape  his  own.    After 
five  or  seven  minntes  he  opened  that  red  light  broad 
foar  or  five  pomts  on  his  port  bow,  and  aboat  one 
qaarter  of  a  mile  off,  and  npon  that  at  once  gave  or- 
ders to  the  man  at  the  helm,  beside  whom  he  was 
then  standing,  to  keep  the  Nereid  off,  and  to  give  her 
a.  good  fnlL    These  orders  were  at  once  obeyed,  and 
the  Nereid,  ander  the  ioflaence  of  her  port  helm,  was 
kept  off  half  a  point,  being  at  the  moment  qaarter  of 
a  mile  distant  from  the  Semaphore.    He  had,  how- 
ever, taken  scarcely  two  or  three  steps  along  the  deck 
when  he  saw  the  green  light  open  again,  and  the 
Semaphore  coming  right  down  on  him.    Seeing  that 
a  collision  was  then  inevitable,  he  ordered  his  helm 
down  to  ease  its  effect,  bat  as  that  was  scarcely  a 
second  before  the  Semaphore  was  close  open  him,  the 
Nereid  did  not  alter  her  head  at  alL     He  ran  foi-ward 
to  catch  the  Semaphore  to  save  himsdf,  but  before  he 
got  to  the  wmdiass  end  of  the  deck  he  fell  under  the 
shock  of  tho  collision.    The  evidence  of  the  man  at 
the  helm  Cdrroborates  this  statement,  as  does  alao 
that  of  the  other  witnesses  of  the  plaintiff,  and  they 
are  not  coutradicted.    On  the  opposite  side,  the  evi- 
dence of  the  master  of  the  Semaphore  is  this — He 
saw  the  Nereid  when  reported  by  his  look-ont,  one« 
fourth  or  one-third  of  a  mile  oft,  from  one  to  two 
points  on  hid  8tai*board  bow.     She  was  sharp  by  the 
wind  and  seemed  close-hauled,  and  her  yards  seemed 
to  be  at  an  angle.     She  was  approachmg  them.     He 
knew  at  once  she  was  on  his  starboard  bow  one  or  | 
two  points,  and  made  her  ont  by  h's  naked  eye,  and 
saw  that  she  wasapproachiug  htm  across  his  bows.  He , 
did  not  port  when  he  saw  her,  and  was  of  opinion  bad  , 
he  then  ported  he  must  have  killed  every  one  on  board 
her.     He  saw  her  one  minnte  aad  a  half  before  the 
collision;  be  was  going  at  eleven  knots,  and  the  Ne- 
reid three  and  a  half.    He  put  his  helm  hard  a  star- 
board and  stopped  the  engines;  his  vessel  would  fall 
off  one  or  two  points  in  a  minnte,  and  had  time  to 
fall  off;  the  Nereid  ported  before  he  put  hard  a  star- 
board.   His  second  mate,  agreeing  in  the  rest  of  this 
evidence^  says  that  the  Semaphore  starboarded  before  | 
the  Nereid  ported;  bat  Thompson,  the  lookout  man. 


who  had  the  best  oppoitenlty  of  the  three  for  obser- 
vation, saja— Agreeiag  with  the  master  thst  when  he 
reported  her  ahe  was  portiag,  going  off  to  stsrhoard, 
and  when  the  signals  were  given  she  was  aoiag  more 
off  to  starboard,  and   waa  pordng.     Bb  farther 
adds,  that  the  Semaphore  had  paid  off  ander  her 
starboard  heha.    The  man  at  the  wheel  conoboraftes 
this  last  hcti  and  it  shenld  be  here  observed,  that 
in  the  90k  article  of  the  deftnsive  plea  of  the  Sema- 
phore, it  waa  under  the  drcanaetances  thns  sworn  to  bj 
each,  that,  in  order  to  avoid  acoliiaion  when  both  vessels 
saw  what  waa  likoly  to  occur,  the  master  of  the  Nereid 
portedandthe  vsMerof  the  Semi^horepathardastar- 
board.    It  is  rather  a  singular  Ihct  that  nttther  party 
cliallenges  the  truth  of  the  other  as  to  these  circQoi- 
stances.      Your  assistance  will  be^  therefore,  moat 
necessary  to  determine  where  the  error  by.    Goosi- 
dering  the  evidence  of  the  master  of  the  Semaphore^ 
that  he  first  saw  the  Nereid  about  one- fourth  or  one- 
third  of  a  mile  off,  approaching  across  his  bows  on  his 
starboard  bow  one  or  two  points,  that  seems  to  be  the 
very  moment  of  time  when  the  master  of  the  Nereid, 
according  to  his  evidence,  first  aaw  the  red  light  aboat 
a  quarter  of  a  mile  off;  and  thus  the  evidence  on 
both  sidciS  would  agree  in  this,  namely,  that  about 
one  minnte  and  a  half  occurred  between  that  sighting 
and  the  collision,  and  that  the  two  vessels  were  theo 
one  quarter  of  a  mile  asunder.     There  U  established, 
then,  by  the  evidence,  this  state  of  facts,  that  these 
two  vessels,  approarhing  each  other  from  opposite 
directions,  with  but  a  pomt  between  them,  and  both 
oonscious  that  they  incurred  the  risk  of  collision, 
should  they  continue  in  those  directions,  that,  vith 
common  consent,  they  determined  to  do  soaiething  to 
avoid  that  risk;   and,  accordingly,  the  one  and  the 
o*iher  starboarded.    The  Nereid  ported  after  she  had 
the  Semaphore's  red  light  broad  four  or  five  points  on 
her  {yort  bow.    The  Semaphore  starboarded  after  she' 
had  seen  the  Nereid  port-   I  need  scarcely  mention  to 
you    that    the  law  never  did  leave  cases  of  this 
kind  without  some  fixed  rule  to  regulate  them  bj. 
The  Merchant  Shipping  Act  has  laid  down  the  rale 
that  in  such  cases  both  vessels  should  port  so  as  to 
pass  on  the  port  side  of  each  othei*,  except  cirtam- 
stances  existed  to  justify  a  departai*e  from  that  rale; 
and  that  such  circumstances  did  exbt  in  this  case  is 
the  defence,  and,  if  proved,  the  justification  of  the 
Semaphore.    The  plea  first  put  forward  with  that 
object  by  her,  is  that  the  Nereid  did  not  port  in  time, 
and  a  very  sufficient  plea  for  that  object,  prorided  it 
be  established  by  the  evidence,  and  you  should  so 
advise  me.    Now,  ia  examining  that  evidence,  it  u 
to  be  remembered  that  the  Nereid  was  sailing  from 
North,  on  a  course  S.S.W.,  and  the  Semaphore  from 
the  South,  on  a  course  N.  by  B.     Referring  again  to 
the  evidence  of  the  master  of  the  Semaphors— that  he 
saw  the  Nereid  about  one-half  or  one^third  of  a  mile 
off  on  his  starboard  bow— that  she  was  approschiiig 
him— that  in  a  few  seconds  she  was  approaching  him 
across  his  bows-— that  he  woald  fall  off  one  or  two 
points  in  a  minute,  and  had  time  to  fall  off— that  she 
ported  before  she  starboarded;  and  to  the  evidence 
of  the  look-ont— that  when  sighting  the  Nereid  at 
fii-st  she  was  giving  more  port-helm  and  porting  S3 
Bl)e  neared  him,  the  Court  cannot  discover  hew  snch 
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ft  plea  M  thai  she  ported  too  late  can  be  maintained. 
Here  it  majbeobeenred  that  the  doty  of  all  ahipmasten 
ia,  imder  nfl  dicanubtances*  to  do  what  la  rigbt»  eaeh 
on  hia  own  part,  properly  and  faurly  presamiug  that 
the  other  wUl  do  the  same  on  his  part.    Bat  how 
strongly  contrasts  with  this  plea  the  evidenoe  of  the 
master  of  the  Nereid,  in  which  he  states  his  reason 
fi>r  not  porting  until  the  time  he  did^  namely,  that 
uitil  he  had  opened  the  red  light  of  the  Sismaphore 
he  conld  not  know  her  conrse,  or  decide  npon  his 
own,  and  that  as  soon  as  ha  had  opened  it  he  did  so 
al  once^  and  that  sultng  as  he  had  been  nndei  the  io- 
flnenoeof  port-hekn,  half  apoint  more  was  quite  sufficient 
to  keep  away.     But  again,  it  is  not  dear  how  this 
all^ped  dday  conld  have  prejudiced  the  Semaphore, 
as  both  the  master  and  mate  appear  ta  havo  deter- 
mined all  through  that  they  would  not,  under  any 
tireomstanoeS)  have  ported  the  Semaphore,  their  eri- 
dence  being,  that  if  both  ships  had  ported  when  first 
rioted  there  would  have  been  a  collision.      These 
matters  I  will,  however,  submit  to  your  nautical 
judgment    Another  and  a  very  substantial  ground 
of  defence^  has  been  pleaded  on  the  part   of  the 
Semaphore;  that  is,  that  the  Nereid  had  not  ex* 
hibited  lights  aooordiog  to  the  statute,  whereby  the 
aoUinoa  was  occasioned,  and  she  was  disentitled  on 
that  account  to  sue  in  that  or  any  Court  whatever. 
In  regard  of  the  fact  here  alleged,  the  presumption 
that  a  party  upon  whom  a  duty  under  a  penalty  was 
imposed,  had  properly  fulfilled  that  duty  was  urged  on  the 
part  of  the  Nereid,  but  such  a  presumption  cannot  be 
urged  if  strong  or  sufficient  evidence  exist  to  rebut  it. 
There  OExists  however  a  strong  probability  against  it,  as 
it  is  scarcely  likely  that  the  master  of  the  Nereid, 
looking  as  he  was  for  at  least  fifteen  minutes  upon 
the  Scaiaphore*s  lights  aa  she  approached,  and  knowing 
their  vast  importance,  to  enable  him  to  ascertain  her 
course,  and  decide  upon  his  own,  it  is  unlikely  that, 
at  the  same  time,  he  should  have  forgotten  or  ne- 
gleeted  to  ezlublt  his  own.    Passing  by  altogether, 
without  further  observations,  these  mere  prelimt^ 
nariea,  I  most  assume  the  duty  of  examining  the 
efvidenee  itself  which  has  been  given  in  support  and 
denial  of  this  plea,  perfectly  consdous  that  with  re- 
gard to  that  evidence  I  must  act  upon  my  own  sole 
responsibility,  performmg,  with  re^u^  to  it,  the  du- 
ties of  a  juror.     In  support  of  it  no  fewer  than  eleven 
witnesses  have  been  exatained^  five  of  whom  were  the 
master,  second  mate,  and  three  seamen  of  the  Sema- 
phore, and  six  were  passengers  on  bbar«kfher.  Of  these 
latter  two  only  saw  the  Nereid,  for  the  first  time,  one 
minute  or  immediately  before  the  collision;  the  other 
four  not  until  after  it.     Now,  the  state  of  the  Sema- 
phore at  and  afler  the  collision  is  described  by  the 
second  mate  to  have  been  one  of  great  confusion,  between 
the  fears  oC  the  passengers — some  of  whom  were  fe- 
males— and  the  dangerous  appearance  of  the  Sema- 
phore  herself,   as  she  had  filled  in    her   fore-com 
partment,  and  sunk  down  by  the  head  above  her 
hawse  holes.     At  such  a  moment  of  time  a  steady  or 
accurate  examination  of  the  Nereides  lights  was  nei- 
ther Itkdy,   or  to  be  expected;  the  Nereid  herself, 
after  passing  off  to  leewanl,  momentarily  filling  and 
going  down,  and  being   herself  a  lower  vessel  in  the 
water  than  the  Semaphora.     Accordingly,  the  evi- 


dence of  these  six  witnesses,  mth  one  exception,  ia 
very  general — the  answer  from  each  and  all  of  them 
bdng  the  same — **  they  did  not  see  the  Ughts,**  and 
*'  if  there  were  any  they  must  have  seen  them; "  the 
exception,  however,  is  a  remaj^bfe  one-— Captain 
Finlay,  the  master  of  an  East  Indiaman,  then  a  pas- 
senger in  the  Semaphore.    This  gentleman  admftted 
that  *'  the  red  light  of  the  Nereid  might  have  been 
burning  without  his  seeing  it*^    Now  it  is  to  be  re- 
membtfed  that  that  was  the  light  of  the  Nereid^is 
portside.     The  master  and  crew  of  the  Semaphore 
have  i^ven  their  evidence  in  precisdy  the  same  terma 
— ^thoy  saw  no  lights — had  there  been  lights  they 
must  have  seen  them.  One  of  them,  the  second  mate, 
refused  to  say  that  the  Nereid  had  not  lights.     Of 
these  witnesses,  moreover,  three  onljr  saw  the  Nereid 
before  the  collision — via.,  the  captain,  the  second 
mate,  and  the  look-out;  and  for  that  reason  their 
evidence,  although  like  all  the  other  tesUmony  on  this- 
pomt  of  a  negative  diameter  only,  required  minnta 
examination;  but  such  examination  must  be  with  re- 
ference to  the  accuracy  .and  consistency  of  their 
evidence  on  other  points  of  material  importance;  and 
if  by  such  a  test,  the  only  one  in  my  power,  they  ara 
found  to  be  little  worthy  of  dependanoe  for  accuracy 
of  observation  or  of  statement,  tho  Court  caa  scarcely 
be  called  upon  to  rely  altogether  upon  their  observa- 
tion or  statentents  with  regard  to  this  qnestion  of  the 
lights.    And  first,  with  regard  to  their  evidence  as  Uy 
the  telegraph  signals,  the  captain  swore  that  he  gave 
beth  these  dgnab;  the  second  mate  swore  that  ha 
himself  and  not  the  captun,  gave  them;  and  the 
look*out  swore  that  the  captain  gave  the  one  aqd  the 
mate  the  other.    Next,  with  regard  to  their  evidence 
as  to  the  captain  being  on  the  bridge  before  and  at 
the  time  the  Neceul  was  sighted^— the  captain  swore 
that  he  was,  the  second  mate  that  he  was  not,  and 
the  look-out  contradicted  the  mate;  and  again,  with 
regard  to  the  look  out  man,  the  captain  swore  that  he 
kiww  at  the  time  who  was  the  man,  and  the  mate  swora 
that  the  captain  asked  him  afterwards  who  the  man 
was.     These  discrepandea  tend  to  shake  the  credence 
which  the  Court  nught  otherwise  be  induced  to  give 
to  the  testimony  of  these  men,  and  compelled  it>  in,  the^ 
exercise  of  a  proper  caution,  to  require  corroborating 
evidence.  Such,  however,  waanot  to  be  had;  but,  on 
the  contrary,  ther^  is  evidence  on  the  part  of  the  Ne- 
reid, full,  positive,  and  circumstantial,  that  she  waa 
provided  with  proper  lights;  that  they  were  burning 
brightly  and  wdl  previous  to,  and  af^  the  collision;, 
tnat  they  had  been  set  up  the  nigbt  before  at  seven 
a^dock;  that  they  had  been  burning  at  four  o'clock  the 
morning  of  the  collision,  and  just  about  one  hour  befora 
it.    The  master  of  the  Nereid  described  their  places 
on  the  ship's  sides  with  great  particularity,  and  the 
lighting  of  the  signal  lantern  and  the  green  light,  when 
they  were  pulling  off  in  their  boat,  before  the  Nereid 
went  down.     Laidlaw,  the  mate,  swore  he  was  th^ 
man  who  lighted  the  signal  lantern  at  that'  light;. 
Parke,  the  steward,  swore  that  he  cleaned  and  trim- 
med it  that  morning  one  hour  before  the  collision,  and 
Boyle,  a  passenger  on  board  the  Semaphore,  deposed 
that  he  saw  the  red  light  on  the  Nereid.   Here,  then, 
were  witnesses  swearing  to  the  same,  as  well  as  differ- 
ent particahirs  of  a  fact  within  their  own  knowli^dge,. 
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And  who,  upon  other  points  of  equal  importance  in 
the  case,  have  sworn  consistentlj  with  each  other 
and  without  exaggeration,  and  corroborated,  as  al- 
ready obserred  in  the  leading  points  of  it,  by  the  eyi- 
donce  on  the  part  of  the  Semaphore.     Mr.  Taylor,  in 
his  book  on  Evidence,  observes — '*  That  the  true  qnes- 
tion,  in  trials  of  fact,  is  not  whether  it  is  possible  that 
testimony  may  be  false,  but  whether  there  is  sufficient 
probability  of  its  truth — that  is,  whether  the  facts  are 
proved  by  competent  and  satisfactory  evidence,''  and 
he  defines  such  evidence  as  being  that  amount  of  proof 
which  generally  satisfies  an  unprejudiced  mind  beyond 
reasonable  doubt,  so  to  convince  it  that  it  would 
act  upon  that  conviction  in  matters  of  important  per- 
aonal  interest     In  applying  such  principles  to  the 
evidence  Just  adduced  on  the  part  of  the  Nereid,  as 
compared  with  that  on  the  part  of  the  Semaphore,  I 
cannot  come  to  any  other  conclusion  than  that  I  have 
been  satbfied  by  the  former,  beyond  reasonable  doubt, 
that  the  lights  of  the  Nereid  were  exhibited  by  them 
before  the  occurrence  of  the  collision  in  question.     I 
consider,  therefore,  that  the  defendanta  have  &iled  in 
their  proof  in  support  of  this  ground  of  defence.  There 
remains  now  but  one  matter  more  for  the  considera- 
tion of  the  Court — that  alleged  by  the  petitioners  in 
their  22nd  article,  that  a  sufficient  look-out  had  not 
been  kept  on  board  the  Semaphore.    According  to 
the  evidence  of  the  captain  of  the  Semaphore  the 
plaee  for  the  look-out  on  boaid  that  vessel  was  on  the 
forecastle  when  in  rivers,  and  on  the  bridge  when  on 
the  open  sea — giving  as  the  reason  that  when  at  sea 
the  vessel  shipped  water  forwaixL   Now,  the  captain's 
watch  in  this  vessel  was  set  at  half-past  two  o'clock  a.m., 
and  the  look-out  in  that  watch  was  placed  at  first  on 
the  forecastle,  and  at  about  half-past  four  o'clock,  after 
passing  the  Calf  of  Man,  was  called  Up  to  the  bridge 
by  the  second  mate,  and  stood  on  the  forward  part  of 
it  about  midships.   The  morning  at  that  time,  and  ap  to 
the  time  of  the  collision,  was  described  as  dark  and  hazy, 
the  evidence  of  the  look- out  being  that  a  vessel  with- 
out lights  could  be  seen  one  quarter  of  a  mile  off,  and 
with  lights  two  miles.    The  bridge  was  a  more  ele- 
vated position  than  the   forecastle.      The  Iqok-out 
admitted  that  the  haze  had  lifted  bat  little  and  lay 
mostly  on  the  water,  and  that  he  could  see  objects  on 
the  water  better  when  he  looked  under  than  over  that 
haze;  and  that  for  such  purpose  the  forecastle,  which 
was  a  lower  place  to  look  out  from,  was  a  better 
place  for  him  than  the  bridge,  to  which  the  mate  had 
called  him  up.     The  captain  states  that  he  was  on 
the  bridge  at  the  same  time  with  the  look-out  aud  the 
second  mate ;  but  the  latter  officer,  as  more  than  once 
observed,  swore  that  the  captain  was  not  there,  and  had 
not  been  there  from  the  time  the  look-out  was  called 
up  until  the  collision,  which  was  full  twenty  minutes 
alter.   The  mate  admitted  that  he  himself  was  not  for- 
M  ard  with  the  look-out,  but  abaft  on  the  bridge,  and 
did  not  descry  the  Nereid  until  the  look-out  reported. 
The  auoQDt  of  this  evidence,  then,  was,  that  the  duty 
of  the  look-out  had  been  at  that  very  critical  time 
entrusted  to  one  man  only.     Here  the  evidence  of 
Boy  e,  the  passenger  on  board  the  Semaphore,  because 
of  knportance.  This  witness  had  gone  upon  deck  about 
one  hour  before  the  collision.     He  stated  that  at  that 
t  me  there  was  no  one  on  the  forecastle,  and  no  one 


on  the  bridge.  The  credit  of  this  witness  was  set  «p 
by  the  corroboration  given  by  the  seeond  mate  to  Ms 
evidence  on  another  point,  namely,  that  seme  time 
after  the  collision  the  captain  called  out  to  hftow  who 
was  on  the  bridge  at  ihe  time  of  ft.  Leaving  thew 
details  umply  before  yon,  I  shall  now  ask  year  opi- 
idon  upon  the  following  points: — 

First — Considering  the  respective  coorseB  opon 
which  the  Nereid  and  the  Semaphore  were  sailing  on 
the  momiog  of  the  4th  of  October,  the  half-hoor  im- 
mediately before  the  collision,  was  thwe  risk  of  colli- 
sion had  they  continued  in  those  ceinnea,  and  if  risk, 
what  was  their  common  dnty  in  order  to  avoid  it? 

Secondly — Was  the  Nereid  justified  in  dehying  to 
port  hehn  nntil  she  had  opened  the  red  light  of  the 
Semaphore,  or  did  that  delay  in  any  way  eoatribate 
to  or  canse  the  ooUiaion? 

Thirdly— Waa  the  Nereid,  when  ahe  saw  the  Se- 
maphore coming  down  upon  her  with  a  steiboird 
helm,  justified  in  starboarding  her  own  kehn,  or  did 
she,  by  so  doing,  in  any  way  oontribate  to,  or  caaae 
the  collbion? 

Fourthly — Was  there  a  sufficient  look-out  kept  oo 
board  the  Semaphore  previoaa  to  and  after  the  ool- 
Usion? 

Fifthly— Whether,  within  the  iime  and  distance 
the  Nereid  wu  reported  to  the  Semaphore,  tbo  Utter 
had  room  and  time  sufficient  to  avoid  the  coUisioo 
had  she  adopted  proper  measures? 

Sixthly— Was  starboarding  the  Semaphore  the 
proper  measure  to  adopt  trader  the  circamstancei,  or 
what  ought  to  have  been  done  by  her?  and 

Seventhly — Do  you  attribute  the  oollisien  to  the 
fault  of  both  vessels,  or  of  one  only,  and  if  so,  of  which, 
stating  your  reasons? 

Hu  LoKDSHiP  having  retired  with  his  asseseors  af- 
ter an  absence  of  an  hour  Mid  a  half  retoroed  into 
Court,  and  announced  that  they  had  given  the  follow- 
ing answers  to  the  questions  proposed:— 

To  first- We  consider  that  there  would  bavebeoa  a 
rbk  of  collision  had  both  vessels  continued  oa  their 
respective  courses  as  first  seen,  and  ander  this  belief 
we  are  convinced  that  both  vessels  should  hare 
ported.  .^  ,     , 

To  second— The  Neretd  was  perfectly  justified,  »wi 
the  delay  of  not  porting  could  not,  under  the  circom- 
sunces,  contribute  to  or  cause  in  any  way  the  coltao. 

To  third— We  consider  the  Nereid  was  folly  jwti- 
fied  to  save  herself  as  far  as  she  coold,  in  puttiog  her 
helm  to  starboard,  at  that  time  the  collision  beiog  m- 
evitable. 

To  fourth— We  are  not  satisfied  that  there  was  i 
vigilant  or  active  look-out  kept  previous  to,  and  op 
to  the  time  of  the  collision,  . 

To  fifth— We  consider  that  there  was  sofficieat 
room  and  time  to  avoid  the  coUisiDu  had. the  steamer 
instantly  ported  on  seeing  the  brig  under  the  inflDence 
of  her  port  helm.  . 

To  sixth— We  consider  that  starboarding  fct  tiie 
time  of  seeing  the  brig  was  erroneous,  and  we  are 
convinced  that  it  was  the  steamer's  duty,  for  OTery 
reason,  to  have  ported.  , , 

To  seventh— We  consider  the  Semaphoie  w.eiy 
and  wholly  to  blame  for  the  collision,  for  the  reasuni 
assigned  in  all  the  foregoing  answers. 
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JcDOS  KsLLT. — I  fully  acqaiesce  in  the  answers  I 
iuve  just  read,  and,  adopting  them,  decree  for  the 
petitioners,  with  costs. 

Proctor  forpetitionor— Mr.  RiofaarcUon. 
.  PktKtor  for  unpagiiaBt-<>Mr.  Hamortoo,  Q.P. 


Court  of  €tttttn'a  Mtntf^. 

tRcportaibf  WmUm  Woodlodt,  Bh*.  BaniUMratJAw:} 

Grown  Side. 

Be  Wiluam  CoimoB.— J«o«  4,  27. 

Right  of/^Oer  t»  emstodif  of  mats  tn/ai<— Habeas 
Gorpos — A(fe  of  discretion. 

neagBof  diacrttion  ai  which  a  nuUe  infant  may 
ckoom  hiapiaee  of  abode  m  fimrUen,  not^^deteen. 
and^  therefore,  where  a  male  infant  had  passed 
the  farmer,  but  had  not  attained  the  latter  a§t,  the 
conrt  reused  to  ddiver  him  against  his  wiUinto  the 
custo^  of  hisjather.    (Dissentiente.  O'Brien,  J.) 

Tms  case  came  before  the  Court  on  the  return  to  a 
writ  of  habeas  corpus  ad  subjiciendum,  directed  to  the 
inaoagetB  of  the  institution  called  '« The  Bird's  Nest,'* 
«t  ffingstown,  directing  them  to  bring  up  the  body  of 
«ne  Wmiam  Connor,  a  child  in  the  institution.  The 
▼lit  had  been  obtained  by  Thomas  Connor,  the  father 
of  the  child.  It  appeared  from  the  affidavits  in  the 
case,  that  Thomas  Connor  had  given,  or  allowed  to  be 
IpTsen.  his  SOB,  mto  the  charge  of  the  institution  in 
question,  that  he  was  now  anxious  to  remove  him 
from  it,  and  had  accordingly  applied  to  its  managers, 
who  had  refused  to  deliver  the  boy  up  to  him:  that 
the  boy  was  unwilling  to  return  to  his  father,  and 
also  that  he  was  over  the  age  of  fourteen,  and  under 
that  of  sixteen.  The  body  of  the  boy  was  now 
brought  mto  Court,  and  the  father  daimed  that  his 
aon  should  be  forthwith  delivered  over  to  hb  custody. 
J,  A.  Curran  and  J.  A.  Curran^jun,,  for  the  prose- 
cntor.-«We  contend  that  the  age  at  which  a  child  may 
choose  his  own  abode  for  himself  is  sixteen,  not  four- 
teen. The  Act  14  &  15  Car.  XL,  c  19,  s.  6  (Irish), 
enables  the  father  to  appoint  a  testamentary  guardian, 
whose  authori^  shall  extend  until  the  child  reaches 
twenty-one.  It  is  absurd  to  imagme  that  the  father 
should  have  power  to  delegate  an  authority  which  he 
does  not  possess  himself.  The  question  is,  what  is 
the  age  of  discretion?  In  most  of  the  cases  which  have 
occurred,  the  child  was  under  fourteen,  but  there  is 
Bothing  to  shew  that  the  authority  does  not  extend 
beyond  that  age.  WelUdy  v.  WdUsly  (2  Bligh,  ^. 
S^  124);  The  King  v.  GreenML  (4  Ad.  &  EL, 
624).  In  the  Queen  v.  Howes  (30  L.  J.,  N.  S.,  M. 
O,  47;  a.  c,  7  Ir.  Jur.,  N.  &,  22),  the  Court,  in 
the  case  of  a  girl,  refused  to  allow  her  to  choose  her 
own  abode  against  the  will  of  her  father,  though  she 
bad  passed  the  age  of  fourteen.  The  language  used 
by  the  judges  in  that  case  shews  that  they  intended 
to  establish  a  rule  applicable  to  boys  as  well  as  to 
prla.  In  the  Queen  ▼.  Clarke  (7  EIL  &  BL,  156), 
Lord  Campbell,  in  his  Judgment,  quotes  with  appco- 
via  an  opinion  given  by  Patteson,  J.,  at  the  request 


of  Sir  Erskine  Perry,  Chief  Justice  of  Bombay,  in 
which  he  states  that  the  father  was  entitled  to  the 
custody  of  his  child  even  after  the  age  of  fourteen. 
The  Irish  Poor  Law  Act,  st.  1  &  2  Vict.,  c.  56,  s.  53^ 
makes  the  father  liable  to  maintain  every  child  under 
the  age  of  fifteen.  Would  it  not  bo  a  hardship,  i( 
this  being  the  case,  the  child  could  yet  set  his  father 
at  defiance,  and  refuse  to  live  with  him?  In  re  Shan* 
tAan  (5  Ir.  Jur.,  58)  will  be  cited  on  the  other 
nde,  but  the  question  was  not  raised  there.  Thej 
also  cited  The  Queen  v.  Thorpe  (Garth.,  384). 

HemphiU,  QrC,  and  Acheson  Henderson,  for  the 
managers  of  the  institution.  We  say  that  we  have 
the  boy  in  Court,  and  that  he  should  be  discharged 
and  allowed  to  go  where  he  chooses.  In  ail  cases  of 
male  infants,  the  age  of  discretion  is  fixed  by  analogy 
to  that  at  which  guardianship  for  nurture  terminates; 
that  is,  the  age  of  fourteen. — Go.  Litt,  78,  b,  and  88, 
b,  note  13  in  Hargreave's  edition.  The  same  is  the 
case  in  the  crimind  law,  fourteen  being  the  age  at 
which  an  infant  is  capax  doU,  and  responstbie  for  his 
actbns.— 1st  Hale,  P.  G.,  25.  Re  Shanahan  (5  Ir. 
Jur.,  58)  is  a  distinct  authority  on  the  subject  The 
Queen  v.  Howes  is  an  authority  only  in  the  case  of 
girls,  and  b  founded  on  the  analogy  of  the  st.  4  ^  5 
Ph.  &  Mar.,  c  8,  as  to  the  abduction  of  females  un- 
der sixteen  "against  the  will  of  their  parents.  The 
note  to  In  re  Daly  (2  Fost.  &  Fin.,  256,)  shews 
that  The  Queen  v.  Howes  is  considered  by  tlie  pro- 
fession in  England  only  to  refer  to  the  case  of  girls. 
The  opinion  of  Patteson,  J.,  referred  to  by  Lord 
Campbell  in  The  Queen  v.  Clarke,  is  not  an  autho- 
rity;  it  is  entirely  extrajudicial,  and  has  not  e>-en  the 
weight  of  a  dictum  in  a  case.  They  also  referred  to 
In  re  Moore  (11  Ir.  G.  L.  R.,  1);  The  King  y. 
OreenhUl  (ubi  supra);  Ex  parte  Barford  (S  Cox, 
C.  G.,  405);  The  Queen  v.  Timmins  (8  Cox,  C.  C, 
401);  Hyde  v.  Hyde  (29  L.  J.,  N.  S.,  Prob.  & 
Matr,  150). 

FrrzasBALD,  J. — ^Tbis  case  of  WilUam  Connor  came 
befoi%  the  Court  on  the  4th  of  June,  on  the  return  to 
a  writ  of  Jiabeas  corpus.  That  writ  had  been  sued 
out  by  the  father  of  the  boy,  and  was  directed  to  the 
principals  of  an  orphanage  known  as  The  Bird's  Nest, 
at  Kingstown.  A  question  arose  upon  the  return  to 
that  writ,  which  is  rather  voluminous,  and  contains  a 
good  deal  of  irrelevant  matter;  but  it  was  arranged 
on  the  occasion  of  the  argument  that  the  return  should 
be  taken  as  one  of  habeo  simply;  and  according  to 
the  course  of  the  Court,  it  is  called  upon  in  the  firat 
instance  to  see  that  the  boy  is  relieved  from  illegal 
restraint,  if  he  b  so.  confined,  and  given  to  freedom. 
So  far  there  is  no  difficulty.  But  this  application  is 
made  by  the  fkther  to  us  to  deliver  the  boy  into  his 
custody;  and  it  appears  and  was  a  fact  conceded,  that 
the  boy  is  over  fourteen  years  of  age.  He  attained 
the  age  of  fourteen  years  in  April  last,  and  was  con- 
sequently o\er  fourteen  years  old  at  the  time  when 
this  writ  was  sued  out;  and  the  question  now  before 
us  is,  whether  at  the  instance  of  the  boy's  father  we 
should  make  an  order  that  the  boy,  who  b  now  more 
than  fourteen  yean  old,  should  be  delivered  up  to  bb 
father?  The  rule  in  cases  in  which  infants  are  brought 
before  the  Court  by  lutbeas  corpus  is  to  a  certain  ex- 
teat  settled  by  the  case  of  The  King  v.  Oreenhill  (4 
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Ad.  &  Eft.  624),  by  Lord  Denman,  C.  J.,  to  which  I 
refer,  because  it  contains  not  alone  a  vetj  lacid  jadg- 
ment,  bat  becaase  all  the  earliest  cases  of  anj  import- 
ance are  cited  in  it.  Lord  Denman,  G.  J.,  says, — 
**  When  an  infant  is  brooght  before  the  Coart  by  ha- 
beas corpus,  if  he  be  of  an  age  to  exercise  a  choice, 
the  Court  leaves  him  to  elect  where  he  will  go."  Bat 
this  question  remains  for  us  to  determine  whether 
this  boy  has  attained  the  age  of  discretion  ?  that  is  to 
say,  what  is  the  age  at  wUch  the  Court  will  assumu 
that  the  boy  is  capable  of  exercising  a  choice  as  to  his 
place  of  abode?  As  a  general  rale  this  question  must 
be  answered  without  reference  to  the  maturity  of  In- 
tellect or  to  the  precocity  of  the  infant,  and  without 
regard  to  consequences.  We  must  act  on  general  rules 
applicable  to  all  cases  without  regard  in  any  particular 
case  to  the  consequences  which  will  result  from  it. 
The  prior  cases  are  all  collected  and  commented  upon 
in  that  case  of  The  King  y.  GreenihiU;  and  it  is  some- 
what remarkable  that,  though  cases  are  of  very  fre- 
quent occurrence  in  which  infants  have  been  brought 
lip  by  habeas  corpus,  yet  there  is  no  case  in  which  a 
decision  as  to  the  paternal  right  as  to  the  custody  of 
sons  who  are  over  fourteen  years  of  age,  has  been 
made.  Witb  regard  to  male  infants  under  that  age 
the  decisions  are  numerous;  but  there  ia  no  decision 
upon  the  point  when  the  boy  had  attained  the  age  of 
fourteen  years.  In  the  course  of  the  discussion  of 
the  present  case  it  appeared  that  the  real  question 
was,  whether  in  tbe  case  of  an  application  made  by 
the  father  the  boy  is  to  be  assumed  to  have  attained 
discretion  at  tbe  age  of  fourteen  years,  so  as  to  have 
power  to  determine  for  himself  what  shall  be  his  place 
of  abode?  or  whether  that  assumption  is  to  bo  post- 
poned until  he  reaches  the  age  of  aixteen  years? 
From  a  recent  decision  It  appears  that  sixteen  years  is 
the  age  at  which  the  assumption  will  be  made  in  the 
case  of  a  female  infant.  But  the  question  here  is  to 
be  determined  as  between  a  father  and  his  son.  The 
prosecutor  relies  very  strongly  in  his  argnment  on  the 
14  (&  15  Charles  II.,  c.  19«  s.  6;  that  is^he  stotute 
which  abolishes  the  Court  of  Wards  and  Liveriea  in 
Ireland,  and  tenures  in  oapde,  and  by  knight's  ser- 
vice, and  reduces  all  tenures  to  socage  tenure*  By 
the  6th  section  it  enables  the  father  to  appoint  a 
guardian  of  his  infant  child  with'm  the  age  of  twent)- 
one;  and  it  was  argued  before  us  that,  inasmuch  as 
the  father  had  a  right  to  appoint  a  guardian  for  his 
son  until  twenty-one,  ajortiori  the  father  who  could 
make  a  testamentary  appointment  of  that  nature  was 
also  entitled  to  the  custody  of  his  child  until  twenty-one. 
However,  it  is  not  necessary  for  us  now  to  pronounce 
any  opinion  as  to  the  limits  of  the  father's  rights  to 
the  guardianship  of  the  child;  that  is  not  the  question 
before  us.  The  question  before  us  is  not  the  extent 
of  the  guardian's  right  or  the  paternal  right,  but  whe- 
ther on  the  writ  of  habeas  corpus  we  are  to  make  an 
order  to  give  the  child,  this  boy,  to  the  custody  of 
his  father.  The  prosecutor  also  relied  on  a  portion 
of  the  judgment  in  the  case  of  the  Queen  y.  Clarke 
(7  El.  &  BL,  186)*  No  decision  was  made  there 
upon  this  point;  the  case  related  to  the  custody  of  a 
daughter,  not  of  a  son,  and  of  a  daughter  under  the 
age  of  fourteen,  but  in  the  course  of  Lord  Campbell's 
judgment  he  refers  to  Mr.  Justice  Patteson's  opinion 


given  under  the  following  circumstances.  Sir  Era- 
kine  Perry  had  to  enforce  the  writ  of  habeas  corps 
in  Bombay,  in  the  cases  of  Parsee  fathers  seeking  to 
recover  the  custody  of  their  children:  for  his  gaidance 
he  wrote  a  letter  to  Mr.  Justibe  Patteaou  askiag  bis 
opinion  on  the  subject,  and  in  a  volume  of  hia  own 
Indian  reports  he  printed  the  opinion  which  he  had 
obtained.  That  b  not  the  opinion,  properly  spetk- 
ing,  of  a  judge  at  all,  but  of  a  very  eminent  person 
who  had  ceased  to  hold  a  position  on  the  Bench.  He 
says  in  the  letter,  *'  I  cannot  doubt  that  yon  were 
quite  right  in  holding  that  the  father  was  entitled  to 
the  custody  of  his  child,  and  enforcing  it  by  writ  of 
habeas  corpus.  The  general  law  is  dearly  so,  and 
even  after  the  age  of  fourteen;  whereas  this  boy 
(Shripat)  was  only  twelve."  The  weight  to  be  gifen 
to  this  opinion  is,  that  it  b  quoted  bj  Lord  GampbeQ 
without  disapproval;  but  of , course  whatever  vilDe it 
may  hafe  as  a  private  opinion,  it  cannot  beoonsidend 
as  having  the  weight  of  a  decision.  In  addition  to 
referring  to  that  passage,  which  could  not  be  oontro- 
verted  in  the  case  in  which  it  was  cited,  the  prose- 
cutor also  relied  strongly  on  the  case  of  The  Qmn  t. 
Howes.  In  that  case  the  question  arose  also  as  to 
the  right  of  a  father  to  the  custody  of  his  daogkcer, 
who  was  over  fourteen,  but  nnder  mxteeo:  and  it 
was  there  held  that  she  had  not  attained  the  age  of 
discretion,  and  that  the  father  was  entitled  to  a  pe- 
remptory order  for  her  custody;  but  on  looking  to 
tbe  decbion  of  the  Court  of  Queen's  Bench  in  that 
case,  it  will  be  found  that  it  is  based  entirely  on  the 
statute  4.&  5  Ph.  &  Mar.,  c.  8,  re-enacted  by  the  9 
Geo.  4,  c.  31,  s.  20,  one  of  the  Acts  known  as  Peel's 
Acts.  Both  make  the  abduction  of  a  female  nnder 
sixteen  a  misdemeanour,  and,  guided  by  the  analogj 
of  the  Act  of  4  &  5  Ph.  &  Mar.,  the  Court  of  Queen's 
Bench  held  that  the  effSect  of  the  Act  was  in  substance 
to  take  away  from  the  gurl  all  discretion  aa  to  her 
pla6e  of  abode  till  she  was  sixteen,  and  to  giro  abso- 
lutely to  parents  and  guardians  the  right  to  fix  her 
place  of  abode,  and,  acting  by  analogy,  they  held  that 
the  giri  had  not,  so  far  as  related  to  choosing  her 
place  of  residence,  attained  the  age  of  discretion,  and 
that  her  father  could  fix  it  for  her.  It  was  urged  on 
us  that  though  that  case  relates  on!/  to  the  iastanoe 
of  a  dapghter,  there  was  language  in  it  shewing  that 
the  Court  was  auxious  to  lay  down  a  general  rale, 
and  unquestionably  there  b  general  language  from 
which  one  might  be  led  to  infer  that  the  Court  of 
Queen's  Bench  in  England,  in  its  judgment  intended 
to  go  beyond  the  case  of  a  daughter,  and  to  establish  a 
general  rule.  I  think  it  matter  of  regret  that  the 
judgment  is  couched  in  such  ambiguous  langoage 
that  it  should  be  open  to  that  comment.  If  the 
judges  had  come  to  the  conclusion  that  it  was  prope^ 
to  establish  a  general  rule  applicable  to  boys  as  well 
as  giris,  and  to  fix  sixteen  as  the  period  at  which  in 
both  cases  the  age  of  dbcretion  shouki  be  arriyed  at 
as  to  residence,  I  think  it  would  be  very  mlschievoos 
for  us  to  come  to  a  different  rule.  I  W** 
that  there  is  ambiguous  language  in  the  jndg- 
ment.  1  think  there  b  a  difference  in  the  ^^^^ 
ports  of  the  case;  but  on  looking  to  the  report  in TJii 
Jurist  especially,  I  can  only  come  to  the  conclnflion 
that  it  is  a  decbion  on  the  parental  right  to  the  cos- 
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tody  of  a  daughter  only,  and  that  tbo  right  is  extended 
lo  the  age  of  sixteen  by  analogy  to  the  statate,  and  I 
can  anderstand  why  such  a  role  shonld  be  applicable 
to  the  case  of  girls,  and  how  franght  it  would  be  with 
mischief  if  a  person  was  allowed  to  decoy  a  girl  away 
nnder  that  age,  probably  with  intent  to  work  out  her 
mlD,     'llie  statate  of  Philip  and  Mary,  which  is  fol- 
lowed by  that  of  Gee.  4,  b  intended  to  remedy  that, 
and  the  effect  of  both   b  to  deprive  girls   under 
suLteen  of  a  discretion  as  to  their  place  of  residence. 
Both  statutes  are  founded  on  wise  rules,  and  both  are 
enacted  Co  remedy  a  gi*eat  and  crying  evlL     But  they 
are  only  applicable  to  girls,  and  I  cannot  consider 
The  Qtieen  y.  Howes  as  a  decisioa  in  any  case  but 
that  of  girls.     I  have  now  adverted  to  the  authorities 
which  were  mainly  relied  on  by  the  prosecutor  to  this 
writ,  and  to  4he  fact  that  wo  have  no  decision  what- 
ever as  between  father  and  son,  fixing  definitively  the 
period  at  which  a  son's  age  of  discretion  shall  be  as- 
sumed to  have  arisen;  and,  therefore,  though  to  a 
certain  extent  it  is  a  matter  of  discretion  in  us,  yet 
that  discretion  is  a  judicial  discretion,  to  be  regulated 
by  the  current  of  opinion,  and  of  legal  analogies. 
Now,  let  OS  take  the  case  at  common  bw,  and  see 
what  was  the  position  of  a  boy  there?    There  were 
three  species  of  guardianships:  there  was  in  the  first 
instance  a  common  law  guardianship  by  nature ;  but 
that  was  one  which  I  have  not  to  deal  with,  as  it 
applied  only  to  the  case  of  the  eldest  son,  but  ex- 
tended unttt  that  son  became  of  age.    It  had  particu- 
lar characteristics,   and  was  founded  on  particular 
reasons.     Tfie  second  was  guardianship  for  nurture, 
and  that  extended  only  to  the  age  of  fourteen,  where 
it  ended.     The  bst  was  socage  guarilbnship,  which 
was  given  to  the  next  of  kin,  to  whom  the  inheri- 
tance could  not  descend,  and  that  also  ended  at 
fourteen.    Again,  we  find  find  that  at  fourteen,  by 
the  common  law  of  the  land,  a  boy  was  assumed  to 
have  attained  the  age  of  discretion  for  certain  purposes. 
Up  to  seven  he  was  assumed  to  be  incapable  of  com- 
mltUng  crimes.    Between  seven  and  fourteen  it  was  a 
matter  of  inquiry  depending  on  the  state  of  his  mind. 
Certain  crunes  he  was  incapable  of,  amongst  others 
rape,  or  assault  with  uitent  to  commit  it;  but  after 
fourteen  he  was  responsible  for  hb  acts.    In  addition 
we  find  that  at  fourteen  a  boy  was  considered  compe- 
tent to  make  a  will,  so  that  so  far  as  we  can  be  guided 
by  thb  analogy,  it  is  plain  that  the  common  law  as- 
snmed  that  at  fourteen  a  boy  had  attained  the  age  of 
discretion.     I  have  now  to  advert  to  statutable  ana- 
logies as  guiding  and  regulating  our  judicial  discretion 
on  the  subject.     First,  the  statute  of  10th  Car.  1,  c. 
17.     The  first  section  b  that  which  in  substance  is  a 
re-enactment  of  the  provisions  of  the  4th  Ph.  &  Mar. 
in  England,  and  which  makes  the  abduction  of  girls 
onder  sixteen,  even  with  their  own  consent,  a  crime. 
The  second  section  b  a  more  remarkable  one.     After 
the  statute  has  thus  made  it  a  crime  to  take  a  girl 
under  the  age  of  sixteen  out  of  her  father's  custody, 
that  section  goes  on — **  And  be  it  further  enacted  by 
the  authority  aforesaid  that  if  any  person  or  persons 
above  the  age  of  fourteen  years,  shall  from  and  afler 
the  first  day  of  May  next  ensuing  after  the  end  of 
thb  present  session  of  Parliament,  unlawfully  take  or 
convey,  or  caose  to  be  taken  pr  conveyedi  any  maid  . 


or  woman-child  unmarried,  being  within  the  age  of 
sixteen  years,  out  of  or  from  the  possession,   and 
against  the  will  of  the  father  or  mother  of  such  child, 
or  out  of  or  from  the  possession  against  the  will  of 
such  person  or  persons  as  shall  then  happen  to  have, 
by  any  lawful  ways  or  means,  the  order,  keeping,  edu*- 
cation,  or  governance  of  any  sncb  maid  or  woman - 
child;  that  then  every  such  person  or  persons  so  of- 
fending, being  thereof  lawfully  attainted  or  convicted 
by  the  order  and  due  coarse  of  the  laws  of  this  realm, 
other  than  such  of  whom  such  person  taken  away 
shall  hold  any  lands  or  tenements  by  knight^s  service, 
shall  have  and  suffer  imprisonment  of  his  and  their 
bodies,  by  the  space  of  two  whole  years  without  bail 
or  mainprise,  or  else  shall  pay  such  fine  for  his  or 
their  said  ofience  as  shall  be  assessed  by  the  council 
of  the  King's  highness,  his  heirs  or  successors,  in  the 
Court  of  Castle  Chamber."    Thus  this  section  takes  the 
dbtinction  between  males  and  females,  and  makes  the  ab- 
duction of  a  girl  under  sixteen  a  crime,  and  makes  a  boy 
who  is  engaged  in  it  punishable  if  he  has  reached  the 
age  of  fourteen.     Again  by  the  10th  Geo.  4  in  this 
country,  c  34,  s.   24,  we  find  also  it  b  again  re- 
enacted  that  the  abduction  of  an  unmarried  girl  under 
sixteen  is  an  offence  punishable  by  fine  and  imprison- 
ment, and  I  rather  think  that  abduction  under  that 
statute  is  independent  of  the  consent  of  the  girl.    We 
pass  on  to  the  24  &  25  Vict.,  c.  100,  ss.  55  &  56. 
By  section  55,  whoever  shall  unlawfully  take,  or  causo 
to  be  taken,  any  unmarried  girl  being  nnder  the  age 
of  sixteen,  out  of  the  possession  and  against  the  will 
cf  her  father  or  mother,  or  of  any  other  person  having 
the  lawful  care  or  charge  of  her,  shall  be  guilty  of  a 
misdemeanour,  and  liable  to  imprbonment  not  exceed- 
ing two  years,  ^rith  or  without  hard  labour.     Again, 
I  have  to  observe  on  thb  section  that  while  the  of- 
fence must  be  against  the  will  of  the  father  or  mother, 
it  does  not  depend  on  the  consent  of  the  girl  at*  all. 
By  the  56th  section  of  the  same  Act,  an  alteration  of 
the  previous  law  takes  place.    The  heading  is  ''child- 
stealing:"  and  how  b  it  defined?     The  section  says, 
''Whosoever  shall   unlawfully,   either  by  force  or 
fraud,  lead  or  take  away,  or  decoy  or  entice  away,  or 
detain,  any  child  under  the  age  of  fourteen  years." 
There  could  be  no  kidnapping  of  a  boy  over  fourteen. 
Such  are  the  analogies  which  I  think  necessary  to 
refbr  to,  loth  at  common  law  and  nnder  the  several 
statutes,  and  the  inference  I  deduce  is,  that  both  by 
the  common  law  and  the  statate  law,  and  in  the  ab'* 
sence  of  express  decision,  these  are  the  guides  we 
have  to  take;  by  both  a  boy  is  taken  at  fourteen  to 
have  attained  his  age  of  discretion.  It  might  have  been 
wisely  decided,  and  I  would  have  been  prepared  to 
have  acceded  to  it  if  such  had  been  decided,  that  the 
age  of  sixteen  was  the  age ;  but  we  have  no  decision 
to  that  effect,  and  I  must  now  advert  to  the  ground 
of  received  opinion  amongst  the  profession.     Up  to 
the  time  I  heard  thb  case  argued,  I  had  been  of  opi» 
nion  that  it  was  the  received  opinion  of  the  profession 
that  fourteen  was,  with  a  boy,  the  age  of  dbcretion, 
and  that  the  Court  would  then  allow  him  to  say  would 
he  go  to  his  father,  or  stay  where  he  was.     In  refer- 
ence to  the  case  of  The  Queen  v.  ffowes^  we  are  ref^r* 
red  to  that  case  in  a '  note  in  2  F.  &  F.,  263.    It  b 
Very  true  that  those  are  reports  of  Nbi  Prlus  dec} 
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lioDSy  bot  they  are  remarkabla  for  the  care  with  which 
thej  are  broaght  oat,  and  also  in  maDj  instaocea  for 
the  learning  of  the  notes.  The  note  at  p.  263  there, 
BO  far  as  has  a  bearing  here,  is  as  follows-— a  note 
which  b  valuable  as  shewing  how  The  Quaen  y.  Hotoea 
was  nnderstood  by  the  profesuon:  **The  Goort  of 
Queen's  Bench,  in  Michaelmas  Term,  1860,  decided  ' 
with  reference  to  the  statute  of  Philip  and  Mary,  as 
to  the  abduction  of  girls  under  sixteen,  that  nxteen,  I 
and  not  fourteen,  as  in  the  case  of  boys,  was  the  age  ; 
at  which  a  girl  had  a  right  to  choose  her  residence. 
This  question  could  not  have  arisen  in  this  case  even 
had  the  writ  been  contested,  for  the  girl  was  under 
fourteen,  and  under  that  age,  as  esUblished  In  re 
Race  (26  L.  J.,  Q.  fi^  169),  a  boy  or  girl  is  not  mi 
jurie^  even  as  regards  personal  liberty,  and  is  fio<  en- 
titled to  choose  a  residence."  1  take  it  that  is  a 
statement  of  the  professional  understanding  of  Uis 
Queen  v.  Howes,  Upon  these  grounds,  I  am  of  opi- 
nion that,  in  the  due  exercise  of  a  judidal  discretion, 
we  must  come  to  the  conclusion  that  fourteen,  and 
not  sixteen,  is  the  age  at  which  a  boy  is  allowed  to 
choose  his  place  of  residence,  ft  appears  that  in  this 
case  the  boy  was  examined.  He  appears  to  be  a  boy 
of  remarkable  intelligence,  and  that  he  has  expressed 
s  wish  not  to  return  to  his  father,  but  to  the  in- 
stitution, and  therefore  I  am  of  opinion  we  should  say 
no  rule. 

Hates,  J.,  said  the  Goort  was  called  on  to  decide 
bow  long  that  authority  of  a  father  oontmnes  which 
entitles  him  to  the  possession  of  his  son.  Until  veiy 
lately  the  general  opinion  of  the  profession  had  been 
that  the  right  ceased  when  the  child,  whether  male  or 
female,  auamed  the  age  of  fourteen;  and  in  accord- 
ance with  that  this  Gourt,  in  ShcmahanU  ewe,  decided 
that  a  boy  who  had  attamed  that  age  was  not  to  be 
delivered  np  to  his  father  against  his  will,  but  was  of 
an  age  of  discretion  to  choose  his  residence.  The 
Court  should  here  consider  for  a  little  the  natnre  of 
the  fiither's  authority — the  patria  pUeeiae^  as  it  was 
called  in  the  Roman  law.  Heinneccius  told  us  that  a 
father  had  the  same  authority  over  Us  children  that  a 
master  had  over  his  slaves;  and  he  proceeded  to  give 
several  insUnces  of  the  authority.  He  told  us  first 
that  the  father  had  the  authority  of  life  and  death  over 
bis  child;  that  he  could  sell  him  mto  slavery;  and 
that  though  he  was  twice  manumitted,  still  he  re- 
turned to  the  father's  authority  and  could  be  again 
sold;  and  that  what  the  child  acquired  was  for  the  fa- 
ther. It  was  needless  to  remark  that  no  such  abso- 
lute authority  was  claimed  in  the  English  hiw.  The 
child,  as  soon  as  he  was  bom,  was  entitled  to  the  pro- 
tection of  the  law  equally  with  ail  others;  and  it  was 
only  that  he  might  acquire  the  education  and  training 
which  should  enable  him  to  discharge  the  duties  whi<£ 
he  owed  to  the  community  and  to  himself  that  he  was 
placed  by  law  under  guardianship  during  the  earlier 
period  of  his  life.  As  admitted  by  Lord  Eldon  in 
Welisde^  v.  The  Duke  of  Beau/art,  it  belonged  to  the 
king  to  provide  for  those  who  could  not  take  care  of 
themselves;  and  this  was  founded  on  the  necessity  of 
placing  that  authority  somewhere.  So  again.  Lord 
Redesdale,  in  '/nd  Biigh,  N.  S.,  124^  «' What  b  the 
gnonnd  on  which  the  oppoation  is  mado  to  this  order? 
The  opposition  is  founded  on  the  right  of  the  father  to 


have  the  care  and  custody  of  his  children.  That  right 
Is  not  disputed  by  the  order;  bnt  the  question  is,  whe- 
ther the  father  having  that  right  is  to  be  at  liberty  to 
abuse  that  right  That  is  the  real  qnesdoo.  Why 
is  the  parent  entrusted  with  the  care  of  his  cbildreo. 
Because  it  is  generally  supposed  be  irill  best  execute 
the  trust  reposed  in  bun;  for  that  it  is  a  trust  of  all 
trusts  the  most  sacred,  none  of  your  lordships  can 
doubt  •  .  .  I  apprehend  it  is  impossible  to  say  that 
the  father  has  that  absolute  right  which  b  eootended 
for  at  the  bar.  What  are  the  grounds  on  which  the 
custody  of  the  children  b  given  to  the  fiither?  First 
protection,  then  care  and  education.  Is  it  not  clear 
that  if  the  &ther  does  not  give  that  protectioB,  does 
not  midntain  the  chOd,  that  the  law  interfiBres  for  the 
purpose  of  compelling  the  maintenance  of  that  diild? 
Is  it  not  dear  that  if  the  father  cruelly  tresU  the 
chQd  in  any  manner,  that  a  court  of  crimmal  j  vudic- 
tion  win  interfere  for  the  purpose  of  preventiDg  that 
treatment?  Is  it  to  be  add,  then,  there  b  no  juris- 
diction whatever  in  thb  country  that  can  control  the 
conduct  of  the  fiither  in  the  education  of  hb  children?'' 
Here,  then,  we  had  it  establbhed  that  the  ftthei's 
authority  was  derived  from  the  Grown;  that  the  fa- 
ther  held  it  as  a  delegated  trust;  and  that  like  other 
trustees,  he  was  liable  to  correction  if  he  negbeted  his 
duty.  If  a  parent  was  intnisted  with  thoeveaod 
education  of  hb  child,  and  made  responsibb  for  hb 
duty,  it  was  plain  he  must  be  endued  with  the  antho- 
rity  and  power  requbite  for  the  ^schaiga  of  his  do- 
ties,  and  such  must  be  continued  so  long  aod  no  longer 
than  the  necessity  for  It  exbted.  After  that  tfane  the 
control  of  a  fiuher  over  hb  child  was  regubted  hj 
difterent  rules.  Hb  authority  must  then  reet  ratlw 
on  moral  than  on  legal  grounds.  On  the  one  hand 
the  father  owed  care  and  protection  to  hb  sob;  oo  the 
other  hand  the  son  owed  to  the  parent  alove  ffhi^ 
was  testified  by  a  ready  obedleooe  to  the  wiato  and 
commands  of  a  parent  But  what  was  the  time  at 
which  the  legal  rights  and  duties  of  a  parent  Aom 
cease,  and  when  the  infant  should  be  deemed  to  have 
attuned  to  such  years  of  dbcrction  as  that  he  shooW 
be  allowed  by  bw  to  reject  the  parental  abode.  'TO 
earliest  authority  on  the  subject  was  the  Year  Boo^ 
8th  Edward  4,  Mich.  foL  7  B,  pL  2.  There  wo  otght 
observe  that  the  duty  of  gnanlian  fbr  n*'*"^!!?* 
sUted  to  be  for  the  care  and  education  of  the  duw; 
that  it  was  to  be  confided  only  to  the  fether  or  motfto', 
and  was  to  continue  till  fourteen,  that  bwng  calbd  tts 
ageofdbcreUon.  It  was  also  to  beobserredthattte 
grounds  were  the  same  as  lie  at  the  root  of  all  <w»^»f 
authority  as  stated  by  Lord  Redesdale.  His  lordship 
refbrred  aboto  Brooke,  Comyn's  Digest,  GnardiM. » 
B.,eind  Alicia  Eac^acaee.  From  the  whole  tenor « 
the  judgment  hi  that  case,  and  notwithstwdi^  •? 
passage  from  Sb  Erskine  Perry's  btter  cited  in  ^ 
thought  that  the  CJourt  contemplated  that  w®  P*J^: 
light  as  guardian  for  nurture  was  to  cease  aX  «>"|^ 
but  as  the  child  there  was  under  that  age,  *?«J5^i^ 
did  not  arise  whether  the  authority  w**"i^"r!^ 
that.  The  question  arose  in  I7ie  Qt»een  v.  ^^r]\^ 
the  case  of  a  female.  Was  that  decbion  to  W  «wr 
fined  to  females,  or  did  it  extend  equaUy  to  maw  ■ 
females.  There  was  no  doubt  a  series  of  «»*^  ^ 
was  passed  by  the  Leg'sbtures  both  in  B«P*" 
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iB  Xrebttd  in  its  caie  for  ftmdes.  The  fact  tbftt  so 
Buui J  ttaftotOB  were  piaied  showed  thai  the  case  of  fe- 
naiea  was  considered  a  special  ooe;  so  that  whatever 
light  was  derired  ftom  it  as  to  females,  not  a  ray  is 
cast  ea  the  law  as  to  males.  In  the  The  Q»teen  v. 
Howes  (30  L.  J.,  M.  C.  47)>  the  Goart  dwells  on  thi«, 
that  the  statute  made  it  a  misdemesnor  to  take  away 
an  Bomarried  female  nnder  sixteen,  even  with  her  own 
oouent;  and  thence  the  Goart  deduced  the  inference 
that  the  statnte  has  pointed  out  the  age  of  sixteen  as 
that  ap  to  which  a  ftrmale  child  shall  be  subject  to  her 
father  and  easnot  act  for  herself.  Asanming  this  to 
be  so,  how  stood  the  kw  m  Ireland?  By  the  10th 
6.  4,  e.  34,  the  Eqglish  enactment  was  made  hiw  in 
Iralaod.  Sec  24  prorided  a  penalty  agamst  the  ab- 
i  of  an  nnmarried  girl  nnder  the  age  of  sixteen, 
mind  the  decbioB  in  X^  QuesA  y.  Fore  (1 
Jr.  L.  Bep.  301X  mig^t  we  not  come  to  the  conda- 
aioa  that  tighteen  was  the  age  if  she  had  property, 
whenas  if  she  had  no  property  the  age  was  sixteen> 
The  qneetiwi  in  his  lordship's  mind  assumed  a  different 
ooraplexioo  now  in  1863  when  the  case  was  that  of  a 
male  mfiint,  when  the  Aot  of  G.  4  had  been  repealed, 
and  the  Act  of  24  dk  25  Vic.  c.  100  had  been  put  in 
its  stead.  The  53rd  section  of  that  statnte  enacted 
thU  whoever  sbonld  firandalently  allure,  take  away, 
or  detain  a  woman  having  any  mterest  in  property  as 
stated  in  the  eariy  part  of  the  section,  being  nnder  the 
age  of  twenty-one  years,  ont  of  the  possession  and 
agmnst  the  will  of  her  father  or  mother,  or  of  any 
o&cr  person  having  the  lawful  care  or  charge  of  her, 
with  intent  to  many  or  carnally  know  her,  or  to  cause 
her  to  be  married  or  carnally  known  by  any  other  per- 
son, shoidd  be  guilty  of  fUony;  and  being  convicted 
tberaoi;  should  be  liabls  at  the  discretion  of  the  Gonrt 
to  be  kept  In  penal  servitude  for  any  term  not  exceed- 
ing ibnrteen  yean  and  not  less  than  three  years,  or  to 
be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour.  So  the  55th  section: 
**  Whoever  shall  unlawfully  take  or  canse  to  be  taken 
any  anmanried  girl,  bemg  under  the  age  of  sixteen 
yean,  ont  of  the  possession  and  against  the  will  of 
her  ftther  or  mother,  or  of  any  other  person  having 
the  lawful  care  or  duuge  of  her,  shall  be  guilty  of  a 
misdeoMaoor,  and  bemg  convicted  thereof  shall  be  lia^ 
ble  at  the  discretion  of  the  Court,  to  be  imprisoned 
for  any  term  not  exceeding  two  jrears,  with  or  without 
hard  kbonr.''  Both  these  sections  would  seem  to  de- 
dare  that,  one  at  the  age  of  sixteen  and  the  other,  at 
twen^^me,  the  care  of  a  female  was  in  the  father, 
hot  not  that  the  parental  authority  extended  beyond 
that  age.  Se&  56  enacted  that  whosoever  shall  nn- 
lawfUly,  etther  by  foroe  or  fraud,  lead  or  take  away, 
or  entkse,  or  detain  any  child  mder  the  age  of  fonr- 
teen  years  with  intent  to  deprive  any  parent,  guardian, 
or  other  person  having  the  lawful  care  or  charge  of 
snch  child  of  the  possession  of  such  child,  or  with  in- 
tent to  steal  any  article  upon  or  about  the  person  of 
snch  chHd  to  whomsoever  snch  article  may  belong; 
and  whosoever  shall,  with  any  such  intent,  receive  or 
harboar  any  snch  child,  knowing  the  same  to  have 
been  i>y  fbroe  or  fraud  led,  taken,  decoyed,  enticed 
away  or  detained,  as  in  this  section  befbre-meatiooed, 
diali  be  gulty  of  felony.  In  the  correspondiog  enact- 
>  of  10th  a  4,  c.  84,  the  age  of  the  child  was 


fixed  at  ten;  but  here,  and  apparently  with  the  de- 
sign of  making  them  conformable  with  the  age  of  ter- 
mination of  guardianship  for  nurture,  it  was  fixed  at 
fourteen.  And  mij^ht  we  not,  approving  the  principle 
of  I7m  Queen  v.  Howes^  say  that  the  Legislature  had 
thrown  a  light  on  the  subject,  and  that  it  was  im- 
pliedly stated  that  till  the  age  of  foarteen,  and  not 
after  that  period,  a  party  should  be  deemed  incapable 
of  choosing  bb  domicil.  Upon  the  whole  of  this  case, 
and  confining  his  observations  to  the  case  of  a  male 
child,  it  appeared  to  him  that  no  reason  had  been 
shown  for  fixing  a  later  age  than  fourteen  as  that  of 
discretion  so  as  to  authorise  a  child  to  make  choice 
whether  he  wonld  or  not  return  to  the  parental  home. 
He  came  to  this  conclusion  the  more  readily,  because 
the  Conrt  was  not  called  on  to  interfere  with  The 
Queen  v.  Howee.  Accordmgly  he  concurred  with  his 
brother  Fitagerald. 

O'Bribn,  J. — ^The  question  before  us  is  one  of  con- 
uderable  importance.  The  principle  involved  in  it  is 
one  of  general  application;  and  there  b  no  doubt  that 
the  decinon  of  it  may  iKt>duce  results  seriously  aflect- 
ing  parental  authority  and  the  relations  of  families  by 
denning  the  period  after  which  the  &ther  is  deprived 
of  the  right  to  the  custody  of  his  son  on  an  application  to 
a  conrt  of  law,  and,  in  my  opinion,  can  no  longer  con- 
trol the  education  i>r  pursuits  of  that  son.  It  is  ad- 
mitted that  among  the  many  cases  in  the  books  there 
are  very  few  which  bear  directly  on  the  question  be- 
fore us,  which  is,  whether  the  father's  right  to  reco- 
ver his  son  on  a  writ  of  habeas  carpus  is  absolutely 
taken  away  by  the  mere  circumstance  of  the  boy  hav- 
ing attained  the  age  of  fourteen.  The  counsel  for  the 
institution  here  have  cited  the  case  of  In  re  Shanor 
Aan,  and  also  that  of  Hyde  v.  Hyde.  The  decisions 
in  those  cases,  do  not,  in  my  opinion,  govern  the  case 
before  us.  On  the  other  hand  the  counsel  for  the  fa- 
ther has  relied  on  The  Queen  v.  HaweSy  in  which  it 
was  held  that  the  right  of  the  father  with  respect  to 
his  daughter  continued  until  sixteen.  I  find  also  that 
in  the  old  case  of  The  King  v.  Ddaioal  (3  Bur.  1434), 
which  was  not  cited,  the  Court  refused  to  deliver  a 
daughter  to  her  father,  and  allowed  her  to  go  where 
she  pleased.  In  that  case  the  girl  was  eighteen;  and 
Lord  Mansfield  rests  his  decision  not  on  the  ground 
that  the  girl  had  eveiy  right  to  go  where  she  liked 
even  then,  but  that  she  had  received  ill  usage.  It 
would  have  been  nnnecessary  for  Lord  Mansfield  to 
have  relied  on  that  ground  if  he  had  considered  tlie 
law  to  be,  that  after  the  age  of  fonrteen  she  was  free 
to  go  where  she  chose.  I  may  add  that  Lord  Oamp- 
bel^  in  referring  to  that  dedsion  m  Alicia  Bao^e  case^ 
also  takes  this  view  of  the  decision;  but  in  all  the 
other  cases  I  have  been  able  to  find,  the  question  arose 
on  the  custody  Of  children  under  fourteen.  In  seve- 
ral the  father  had  died  without  appointing  a  guardian, 
and  the  claim  was  made  by  the  mother  as  guardian 
for  nnrtnre,  which  guardianship  wholly  determmes 
when  the  child  reaches  the  age  of  fourteen.  I 
may  add  the  case  of  In  re  Moore.  But  the  rights  of 
the  mother  are  clearly  settled  by  Alicia  Raoe^s  oom^ 
where  Lord  Campbell,  in  his  very  clear  and  full  judg- 
ment, lays  down  as  a  general  principle  that  the  mo- 
ther, becoming  guardian  for  nurture,  is  entitled  to  the 
custody  of  the  child  op  te  fonrteen     But  when  the 
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child  attaiud  that  age,  the  mother's  gaardianship  for 
Duitaro  detcnuines,  and  her  right  to  the  custody  of 
the  child  without  reference  to   the   wishes  of  the 
ciiild,  is  gone   also.     The  contention  here  is,  that 
the  right  of  the  father  as  to  gaardianship  are  far  more 
extensive  than  those  of  the  mother;  that  they  do  not 
determine  when  those  of  the  mother  determine ;  that 
he  is  guardian  by  nature,  and  that  that  continues 
till  twenty-one.     Several  authorities  will  be  found  in 
Macpherson  on  Infancy,  pp.  61,  62,  and  63.     I  shall 
refer  to  a  passage  from  Blackstone  quoted  by  him. 
It  is,  that  the  father  ''  may  lawfully  correct  his  child 
being  under  age,  in  a  reasonable  manner:  for  this  b 
for  the  benefit  of  his  education.     The  consent  or  con- 
currence of  the  parent  to  the  marriage  of  his  child 
under  age  was  also  directed  by  our  ancient  law  to  be 
obtained;    but   now  it  is  absolutely  necessary,  for 
without  it  the  contract  is  void.     And   this  also  is 
another  means  which  the  law  has  put  into  the  parent's 
hands  in  order  the  better  to  discharge  his  duty;  first, 
of  protecting  his  children  from  the  snares  of  artful 
and  designing  persons;    and  next  of  settling  them 
properly  in  life,  by  preventing  the  ill  consequences  of 
too  early  and  precipitate  marriages.     The  legal  power 
of  a  father  (for  a  mother,  m  auch^  is  entitled  to  no 
power,  but  only  to  reverence  and  respect,) — the  power 
of  a  father,  I  say,  over  the  persons  of  his  childran 
ceases  at  the  ai;e  of  twenty- one;  for  they  are  then 
enfranchised  by  arriving  at  years  of  discretion,  or  that 
point  which  the  law  has  established  (as  some  must 
necessarily  be  established)  when  the  empire  of  the 
father  or  other  guardian  gives  place  to  the  empire  of 
reason.     Yet,  till  that  age  arrives,  this  empire  of  the 
father  continues  even  after  his  death ;  for  he  may  by 
deed  or  will  appoint  a  guardian  to  his  children.     He 
may  also  delegate  part  of  his  parental  authority  dur- 
ing his  life  to  the  tutor  or  schoolmaster  of  his  child, 
who  is  then  in  loco  parentis^  and  has  such  a  portion 
of  the  power  of  the  parent  committed  to  his  charge, 
viz.,  that  of  restriunt  and  correction,  as  may  be  neces- 
sary to  answer  the  purposes  for  which  he  is  em- 
ployed."    Well,  that  strong  declaration  by  Sir  Wil- 
liam Blackstone  of  the  rights  of  the  father  is  confirmed 
by  the  English  and  Irish  Actp  on  guardianship.     The 
Insh  Act  is  the  14  {i  15  Car.  II.,  and  these  Acts 
empower  any  father  who  has  any  child  or  children 
nnder  twenty  one  at  his  death,  to  dispose  by  deed  or 
will  of  the  guardianship  of  them  until  twenty-one. 
Well,  it  is  almost  nnnecessary  for  roe  to  add,  after 
reading  that  statute,  that  by  enabling  the  father  to 
confer  on  others  such  extensive  powers,  it  implies  that 
the  father  himself,  if  living,  would  have  similar  pow- 
ers.    It  has  been  suggested  that  at  Common  Law, 
and  accoi-ding  to  some  of  the  authorities,  this  right  of 
guardianship  by  nature  was  not  very  clearly  defined ; 
that  what  was  called  guardianship  by  nature  applied 
only  to  the  eldest  son,  but  that  distinction,  it  is  ma- 
nifest from  the  ppssage  in  Blackstone's  Commentaries 
>vbich  I  have  read,  has  long  since  ceased,  and  it  is 
plain  from  the  same  work  that  it  continues  over  all  the 
childi-en  until  twenty-one.     I  may  remark  that  the 
mother  has  no  such  power  of  appointing  a  guardian  as 
is  given  to  the  father.     Even  if  she  survived  the  fa- 
ther, her  appointment  of  a  guardian  is  absolutely  void. 
She  may  of  course  delegate  her  authority  during  her 


life,  but  after  her    death  that  power  ceves,  aad  ta 
appointment  by  her  Is  absolntely  void.    Sock  being 
the  general  nature  of  the  father^s  rights  to  the  m* 
tody  of  his  child,  the  next  question  is,  what  ire  the 
limits  within  which  those  rights  are  to  be  enfoned  hj 
virtue  of  the  writ  of  habeaa  corpua^  and  what  is  the 
age  after  which  the  Court  wiH  not  interfere  to  eoforoe 
them  by  banding,  over  the  child  against  his  will  to  the 
custody  of  his  father.     It  is  settled  that  the  Coorts 
will  not  interfere  if  the  child  has  attuned  the  age  of 
discretion,  entitling  the.  child  to  exercise  its  own  free 
will,  and  select  its  place  of  abode.    The  judgnentof 
Lord  Campbell  In  Alicia  Raee*s  case,  and  the  autho- 
rities he  refers  to,  show  that  the  question  is,  whit  is 
the  age  of  discretion?     Lord  Campbell  lays  doini  the 
rule  that  during  the  gaardianship  by  nurture  the  child 
has  no  such  discretion,  and  that  the  mother  haa  that 
gaardianship.     But,  aa  I  have  said,  those  deeineosie 
to  the  mother's  rights  expiring  when  the  child  reaches 
the  age  of  fourteen,  do  not  apply  to  the  case  of  the 
father.     His  gaardianship  continnos  beyond  the  age 
of  fourteen:  that  appears  from  the  statutes.    With 
respect  to  the  several  reported  cases  of  appfieatioos  bj 
the  father,   it  appears  that  in  all,  except  Re  Ska- 
nakan^  the  children  were  vnder  fourteen.     Under 
that  age  it  was  not  necessary  to  consider  whether  the 
rights  extended  beyond  fonrteen.    But  la  oooe  of 
those  cases,  whatever  may  be  said  as  to  the  carrent 
of  opinion  among  the  proiesaion,  do  I  find  any  expres- 
sion coming  from  any  judge  of  the  Court,  intimating 
that  the  father  wonld  lose  hia  right  to  the  interference 
of  the  Court  on  the  boy  attaining  the  age  of  foorteea, 
1  have  mentioned  the  case  of  Be  Shanahan^  in  which 
the  Court  declined  to  deliver  the  custody  of  the  child 
to  the  father.     The  counsel  for  the  institution  in  that 
case  argued  that  at  the  age  of  fourteen  the  boy  had 
the  right  to  choose  his  own  place  of  abode,  bnt  it 
appears  in  the  report  of  the  case  that  that  the  boj 
had  attained  the  age  of  sixteen.     I  have  looked  at 
the  afiidavits  in  that  case,  and  I  find  there  that  the 
father  stated  that  the  boy  was  nnder  fourteen,  hot  it 
appeared  by  documents,  and  was  sworn  to  by  the 
officers  of  the  institution  tnat  the  boy  was  at  the  time 
over  sixteen.    It  is  not,  therefore,  a  decision  on  the 
subject,  and  I  do  not  find  any  opinion  expressed  that 
at  the  age  of  fourteen  the  boy  would  have  attained 
the  age  of  exercising  the  discretion  of  choosing  bis 
residence.     In  this  state  of  the  authorities,  there  be- 
ing nothing  to  shew  that  the  father's  rights  terminate 
on  his  son  reaching  fourteen,  it  appears  to  nte  that 
the  principle  of  The  Queen  ▼.  ffawee  may  well  and 
properly  applied  to  the  case  befoiKI  us.    The  circom- 
stances  of  that  case  have  been  mentioned.  ^  The  girl 
was  fifteen,  and  the  oircnmstances  were  such  as  wodd 
make  the  Court  anxious  to  grant  the  father^s  applica- 
tion ;  but  the  decision  of  the  Coort  did  not  rest  oa 
that  ground.     They  dealt  with  the  question  as  one  of 
law,   involving  the   general   question  as  to  all  fe- 
males irrespective  of  that  particular  case,  and  they 
clearly  intended  to  lay  down  a  rnle  applicable  to 
all  cases  of  females  at  least.     Bnt  it  is  said  that  this 
rule  is  not  applicable  to  the  case  of  boys,  because  the 
decision  of  the  Court  turned  on  the  provisions  of  the 
statute  9  Geo.  4;  and  the  contention  is  this,  that  in- 
asmuch as  there  Is  no  such  statutable  provision  as  to 
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bojs,  that  decbion  does  not  bind  in  this  case.    It  ap- 
pears to  me,  howerer,  from  the  observations  of  the 
jodges,  and  the  terms  in  which  their  judgment  is 
prononneed,  that  thej  profess  to  pronoance  a  rale 
applicable  to  males  as  well  as  to  females,  and  I  may 
add  that  even  if  the  expression  of  opinion  was  not 
clear,  or,  if  dear,  extrajndicial,  it  appears  to  me  that 
the  principles  on  which  the  decision  was  made  are 
applicable  to  the  case  of  boys.     Chief  Justice  Cock< 
barn  states  it  in  langnage  applicable  to  children  in 
general    The  two  reports  of  the  case  in  the  Jurist 
and  in  the  Law  Journal  both  agree  substantially  in 
the  following  statement  of  Co<^bam,  G.  J.      He 
states  the  question,  and  then   adds — ''The  cases 
which  have  been  decided  on  the  subject  shew  that 
although  a  father  is  entitled  to  have  the  custody  of 
his  children  up  to  their  attaining  the  age  of  twenty- 
one  years,  the  Courts  of  Law  will  not  interefere  by 
habeas  corpus  to  withdraw  a  child  from  the  custody 
of  penons  with  whom  it  may  be,  and  hand  it  over  to 
the  custody  of  its  father,  if  it  has  attained  the  age  of 
discretion,  and  is  capable  of  understanding  the  posi- 
tion in  which  it  is  placed.    The  whole  question  is,  at 
^hat  age  a  child  can  be  said  to  arrive  at  the  age  of 
discretion.     We  are  bound  to  see  that  we  act  open 
aome  general  rule  as  to  the  age  at  which  a  person, 
though  a  minor,  may  be  left  to  the  freedom  of  choice 
which  the  law  recognizes.''    Having  .thus,  according 
to  the  reports  in  these  two  places,  stated  the  nature  of 
the  question  and  the  nature  of  the  rule  set  out,  as  I 
hare  observed,  in  terms  applicable  to  children  ge- 
nerally, he  goes  on — *'  The  Legislature  have  thrown 
light  npon  the  sobject  which  may  safely  guide  us:  the 
age  of  sixteen  years  b  pointed  out  as  the  age  as  to 
which  a  child  ought  to  remain  under  parental  control" 
The  Jurist  in  its  report  says  '*a  female  especially." 
He  then  deals  with  the  statute  of  9  G.  IV.  as  proceeding 
on  the  snppotttion  that  until  a  girl  had  atuined  the 
age  of  sixteen,  she  had  not  attained  the  age  of  dis- 
cretion; and  the  Conrt  appears  to  have  re^^ed  the 
fltatnte  as  a  legislative  declaration  to  that  effecL    Well, 
having  stated  that  they  should  act  on  some  general 
mle  as  to  the  age  at  which  a  youog  person  may  be 
left  to  freedom  of  choice,  he  appears  to  have  considered 
that  though  the  statute  provided  only  for  female  chil- 
dren, the  inference  should  be  acted  npon  In  the  case 
of  males,  and  that  the  age  of  all  should  be  sixteen. 
I  shall  presently  state  why  independently  of  the  statute 
it  would  be  inconsistent  to  hold  that  the  age  should 
be  later  in  gfarls  than  in  boys.     I  shall  however  now 
refer  to  the  opinion  of  Patteson,  J.     That  opinion  was 
given  at  all  events  under  circumstances  of  gravity.  It 
was  given  at  the  instance  of  Sir  Erskine  Perry  for  the 
future  gnidaoce  of  the  Conrt  over  which  Sir  Erskine 
Perry  presided.   **  I  cannot  doubt "  says  Patteson,  J. 
"  that  yon  were  quite  right  in  holding  that  the  father 
was  entitled  to  the  custody  of  his  child,  and  enforcing 
it  by  writ  of  habeas  corpus.    The  general  law  is  clearly 
80,  and  even  afier  the  age  of  fourteen."    Tbb  clearly 
shews  that  in  the  opinion  of  Patteson,  J.  the  right  of 
the  father  continued  even  after  the  son  had  attained 
the  age  of  fonrteen.    It  is  certainly  not  a  decbion  to 
that  effect,  but  in  the  absence  of  any  decision  to  the 
contrary,  the  opinion  of  that  emment  person  given 
upon  a  snbjea  with  which  he  was  most  familiar,  and 


deliberately  given  by  him  on  the  application  of  Sir 
ETskine  Perry,  is  entitled  to  considerable  weight.     I 
should  say,  with  every  deference  to  what  may  be  the 
received  opinion  on  a  qaestion  which  has  never  arisen, 
it  is  entitled  to  more  weight  than  any  opinion  that  has 
been  generally  entertained  by  the  profession.     The 
question  certainly  before  Lord  Campbell  In  Alicia  Race's 
case  did  not  relate  to  a  child  who  had  passed  the  age 
of  fourteen,  but  he  quotes  the  whole  of  Patteson,  J's 
opinion  and  expresses  no  dissent  from  the  passage  re- 
lating to  the  age  of  fonrteen ;  and  we  find  that  in  tho 
case  of  the  Queen  v.  Howes^  Cockbum,  C.J.  referred  to 
the  opinion  and  to  Lord  CampbeH's  observations  on  it, 
and  the  very  circumstance  of  his  referring  to  this 
would  rather  lead  us  to  conclude  that  he  considered 
the  question  before  the  Court  as  depending  on  a  general 
principle  applicable  to  boys  as  well  as  girls.     In  the 
report  in  7th  Jurist^  Cockbnm,  C.  J.  says,  after  stating 
the  opinion  and  shewing  that  the  right  of  a  father  ex- 
tends beyond  the  age  of  nurture  *'  it  extends  to  tho 
age  of  discretion."    Does  not  that  shew  that  Aie  ago 
when  guardianship  by  nurture  expires,  is  not  necessarily 
the  age  of  discretion;  and  that  the  Court  of  Queen's 
Bench  thought  the  mle  extended,  to  boys  as  well  as 
girls?    We  have  the  opinion  therefore  quoted  by  Lord 
Campbell,  and  by  Cockbnm,  C.  J.  I  have  said  however 
that  it  appears  to  me  that  if  thS  judgment  of  the  Conrt 
is  not  to  be  considered  as  being  to  that  effect,  or  to 
be  considered  as  extrajudicial,  and  not  binding  in  the 
case  of  a  boy,  the  principles  are  applicable  to  the  case 
of  a  boy.     It  was  at  all  events  settled  in  that  case 
with  thie  concurrence  of  the  judges  of  other  Courts, 
that  until  a  girl  reached  the  age  of  sixteen  she  did  not 
reach  the  age  of  discretion;     If  so,  why  should  we  hold 
that  boys  attain  that  age  at  an  earlier  period?    So  far 
as  the  age  of  discretion  may  be  considered  as  depend- 
ing on  the  mental  capacity,  it  wiU  be  found  to  be  a 
principle  of  law  that  the  intellectual  faculties  of  girls 
are  considered  to  be  more  quickly  developed  than  those 
of  boys.     This  was  recognised  by  law  in  many  cases. 
I  shall  only  refer  to  the  case  of  wills,  which  in  the 
case  of  personalty  might  be  made  by  boys  at  fourteen, 
and  by  girls  at  twelve.    This  distinction  is  abolished 
by  the  Statute  of  Wills,  but  the  previous  instances  of 
that  distinction  shew  that  at  all  events  a  boy  was  not 
considered  as  arriving  at  the  age  of  discretion  before  a 
girL     But  if  we  are  to  refer,  and  I  admit  it  should 
not  be  passed  over,  to  another  circumstance  which  may 
be  supposed  as  influencing  the  Court,  namely,  that  a 
girl  from  the  dangers  to  which  she  is  exposed  reqnu^ 
the  protection  and  authority  of  a  father  longer  than  a 
boy,  I  will  ask  whether,  though  boys. are  not  exposed 
to  dangers  of  the  same  kind,  it  can  be  said  that  they 
are  exposed  to  none;  or  that  their  prospects  in  life 
would  not  be  imperilled  by  their  being  left  at  fourteen 
free  to  abandon  their  father's  house,  and  emancipate 
themselves?     We  are  called  on  to  lay  down  a  rale 
applicable  to  infants  of  every  rank.     The  age  of  six- 
teen is  about  that  period  when  the  school-education  of 
a  boy  terminates,  generally  speaking,  and  it  is  neces- 
sary for  him  to  enter  npon  professional  studies.     Until 
then  even  school  education  is  in  many  instances  not 
complete,  and  the  entire  period  up  to  sixteen  is  a  most 
important  one  for  him,  not  merely  as  to  the  acquire- 
ment of  knowledge  and  the  improvement  of  his  facnl- 
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ties,  bnt  alflo  as  to  the  development  of  his  moral  natqre 
&nd  the  acquirement  of  principles.  Is  it  to  be  desirad 
that  a  boj  of  fourteen  should  be  allowed  to  abandon 
all  oontrol,  to  give  up  as  irksome  and  distasteful  the 
studies  he  was  placed  at,  and  leave  the  school  he  was 
in  ?  It  will  not  be  said  as  a  rule  t  hat  boys  of  fourteen 
are  possessed  of  sufficient  intelligence  to  be  left  to  their 
own  guidance.  Besides  we  mnst  remember,  it  is  the 
right  of  a  father  to  direct  the  studies  of  his  son.  Such 
18  the  law  of  nature.  It  is  also  recognbed  by  the 
statute  of  Charles  II.  Can  it  be  s«d  that  the  tuition 
of  a  boy  is  complete  at  fourteen,  or  that  the  father  can 
complete  that  ttutioB,  if  the  boy  in  despite  of  his  father's 
.will  can  go  live  somewhere  else  than  in  the  place 
which  the  father  has  astigned  to  htm  ?  I  will  refer  to 
Lord  CampbelPs  judgment  which  forcibly  illnstrates 
the  mischiefs  that  may  arise.  At  p.  94  he  says  the 
consequences  which  would  follow  fit>m  allowing  such 
a  choice  would  be  most  alarming.  "  How  could  nmr- 
ture  ^  he  says,  *'  be  earried  on  with  such  'a  doctrine, 
which  if  established  would  apply  to  every  father  of  a  fam- 
ily in  the  kingdom  in  respect  of  all  his  children,  maleand 
female,  above  the  age  of  seven  years.  If  a  father 
wishes  to  take  his  son  when  ten  years  old  fiom  a 
private  school  where  flogging  is  not  practised,  and  send 
him  to  Eton^  and  thejboy  refuses  to  come  home,  and 
is  brought  up  by  habeas  corpus^  is  he  to  be  permitted 
to  say  that  on  consideration,  he  is  of  opinion  that  the 
private  school  is  preferable  to  any  public  school  where 
flogging  is  permitted,  and  therefore  he  makes  his  choice 
to  return  to  the  private  school,  the  master  being  will- 
ing to  receive  him  V^  These  observations  apply  to  the  case 
of  a  child  under  fourteen,  bnt  are  they  not  in  common 
sense  applicable  to  a  boy  at  the  period  of  his  life  between 
fourteen  and  sixteen.  It  must  be  considered  if  we  refuse 
to  interfere  to  enforce  the  &ther*s  rights  that  we  deprive 
him  of  his  power  to  enforce  the  obedience  of  his  son, 
and  we  do  so  at  a  period  of  life  when  it  is  so  essen- 
tial that  a  father^s  control  should  exist.  The  testa- 
mentary guardian  af^or  the  father's  death  may  apply 
to  the  Court  of  Chancery:  that  Court  will  act  only 
where  there  is  property.  During  life  is  it  to  be  said 
that  the  father  is  left  without  remedy?  We  have 
been  referred  to  sonoe  authorities  as  shewiag  that  a 
boy  at  fourteen  has  attained  the  age  of  discretion ; 
but  those  are  cases  where  the  boy  had  in  fact  no  legal 
guardian,  where  the  father  had  died  without  appoint- 
ing a  guardian,  and  where  there  being  no  person  en- 
titled to  interfere,  the  boy  was  allowed  to  choose.  It 
was  never  suggested  that  he  could  exercise  the  right 
duriug  his  father's  life.  I  have  mentioned  Hyde  v. 
Hyde^  but  in  that  case  the  mother  had  obtained  Judg- 
ment for  a  judicial  separation.  The  father  lived  with 
his  mistress  and  kept  the  boy  with  him.  This  cir- 
cumstance alone  would  be  considered  in  Courts  of 
common  law  such  a  circumstance  of  misconduct  as 
would  disentitle  the  father  to  relief.  Besides,  that 
decision  was  under  a  section  of  the  Divorce  Act  The 
oi*der  made  by  Sir  Cresswell  Cresswell  was  that  the 
boy  should  reside  with  his  mother.  The  father  by 
his  immorality  and  misconduct  hsd  forfeited  hb  right, 
and  all  that  the  Court  decided  was  that  beyond  the 
age  of  fourteen  the  residence  of  a  boy  with  his  mother 
should  not  be  compulsory.  It  appears  to  me  that 
this  does  not  bear  on  the  general  question.     We  have 


been  referred  to  the  provisioM  of  the  Poor  Law  Act 
which  I  do  not  think  haive  reference  to  the  caae;  hot 
the  Reformatory  Act  of  1857,  (21  &  22  Viet,  e.  103) 
I  think  furnishes  an  instance  in  point     By  section  7 
of  that  Act  any  boy  under  the  age  of  nxteen  may  be 
ordered,  on  conviction  for  any  offence,  to  be  sent  to  a 
reformatory  school    And  by  seetion  15,  the  parent  of 
the  offender  may  be  made  to  contribiite  to  his  support 
during  his  detention.     This  legislation  proceeds  en  tk« 
principle  of  making  the  father  responsible  for  asj 
crime  which  the  son  might  commit  under  the  age  of 
sixteen.     The  conseqoenees  maj  oontinne  long  after, 
but  I  think  it  may  be  a  sound  principle  to  make  the 
fiither  responsible  for  the  condact  of  the  child  daring 
the  period  the  father  has  control  over  its  conduct;  bnl 
is  tt  not  inconsistent  that  thongh  tha  father  is  respon- 
sible until  the  child  reaches  sixteen,  he  ^rid  be  de- 
prived at  fourteen  of  all  control,  and  be  prevented 
from  saving  the  boy  by  the  proper  exerdse  of  parentil 
authority  from  the  evil  effects  of  bad  associates?    I 
think  the  Legislature  oontemi^ated  that  up  to  sixteen 
the  father  had  such  right  and  such  power  over  ths 
child  as  would  have  enabled  him  by  a  proper  exercise 
of  that  right  and  that  power  to  keep  the  diild  safe. 
We  have  been  referred  to  the  9th  G.  4,  and  the  10th 
G.  4,  and  the  Criminal  Law   Consolidatiea  Act  of 
1860,  which  it  may  be  said  afects  the  application  of 
the  decision  in  The  Queen  v.  Howes.     First  I  mtj 
remark  that  as  to  the  sUtute  of  G.  4,  it  appears  to 
me  to  proceed  in  analogy  rather  with  another  prori- 
sion,  that  under  the  age  of  fonrieea  a  boy  sbonld  act 
be  considered  capable  of  the  crime  of  violation,  btt 
the  statite  of  1860,  section  56,  is  relied  on  because 
that  section  makes  the  ibrcible  abduction  of  a  child  a 
felony  puniahable  with  penal  servitude,  and  it  is  sug- 
gested that  the  distinction  indicates  an  intention  os 
the  part  of  the  Legislature  that  the  right  of  the  pa< 
rent  should  cease  at  fourteen;  bnt  we  nrast  consider 
that  section  56  was  merely  a  re-enactment  of  the 
provision  in  the  9th  &  10  G.  4,  with  this  exception 
that  the  former  law  applied  only  to  the  case  of  chil- 
dren under  ten,  but  the  late  Act  naade  the  abdnction 
•  punishable  in  the  same  manner.     Bnt  before  the  sta- 
tute of  G.  4  was  passed,  it  never  was  suggested  that 
because  ten  was  the  age  at  which  the  fraudulent  ab- 
duction of  a  boy  should  cease  to  be  a  crime,  that 
therefore  the  boy  had  at  that  period  reached  the  age 
of  discretion.     It  shews  that  the  father's  authority  » 
not  to  be  considered  as  limited  by  the  age  for  the 
commission  of  the  offence.      From  the  great  iropor- 
tance  of  the  case  and  the  circumstance  of  my  dilTenog 
from  the  other  members  of  the  Court,  my  obserra- 
tions  have  extended  to  great  length.     It  appears  to 
me  on  the  whole  of  the  case  that  the  fetheronght  to  snc- 
ceed.     It  is  settled  that  he  should  succeed  if  the  bo; 
was  under  foni-teen,  and  that  the  mother's  right  as  gntf- 
dian  for  nurture  extouds'up  to  fourteen.     It  also,  1 
think,  is  clear  that  the  guardianship  of  the  father  con- 
tinues over  the  children  tiU  they  attain  twenty-one, 
and  in  no  case  has  it  been  decided  that  irhen  aojr 
child  attains  fourteen,  the  father  loses  his  right  w 
have  the  child  delivered  to  him.      According  to  ^^ 
principles  on  which  the  Court  acts  they  wiU  not  bana 
over  the  child  agamst  his  will  after  be  has  s^^ 
the  age  of  discretion,  and  in  the  words  oi  Cocwnw, 
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G.  J.,  the  qnestlon  is,  what  is  the  age  of  discretion? 
We  have  on  this  the  deliberate  opinion  of  Patteson, 
J^  that  by  the  general  law  the  fiather  is  entitled  even 
after  foorteen*  This  involves  the  position  that  at 
that  age  the  boy  does  not  attain  the  age  of  discretion. 
The  qaestion  we  have  to  consider  is  at  what  Inter- 
mediate period  between  fourteen  and  twenty-one  a 
boy  is  to  be  considered  as  attaining  the  age  of  discre- 
tion, and  it  is  on  this  qnestion  that  The  Queen  v. 
Howes  gives  a  dear  ground  on  which  to  proceed. 
Even  supposing  that  the  Court  did  not  pfofess  to  lay 
down  a  rule  as  to  all  children,  the  principle  on  which 
they  proceed  b  applicable  to  both  sexes,  and  it  b  only 
in  conformity  with  the  old  law  to  hold  that  a  boy 
does  not  attun  the  age  of ,  discretion  at  fourteen. 
Many  mischievous  consequences  may  follow  from  hold- 
ing that  he  attains  that  age  at  that  period.  It  may 
be  even  that  they  would  follow  from  holding  that  he 
attains  it  at  sixteen ;  but  it  is  dear  that  at  that  age 
the  probability  of  their  doing  so  would  be  much 
diminbhcd.  I  do  not,  however,  rest  on  that  ground. 
I  grant  that  we  should  not  assume  a  jurisdiction  if 
we  have  it  not,  but  it  appears  to  me  that  the  decision 
of  the  Court  of  Queen's  Bench  in  England  in  The 
Queen  v.  Howee^  the  opinion  of  Patteson,  J.,  and  the 
statutes,  shew  that  in  the  present  case  we  would  not 
exceed  our  jurisdiction  by  complying  ¥nth  the  father's 
motion.  We  have  to  lay  down  a  general  rule.  By 
fixing  sixteen  as  the  age  of  discretion,  the  circum- 
stance that  even  after  that  age  boys  might  be  injured 
by  their  own  discretion  b  not  a  reason.  While  adopt- 
ing for  boys  the  same  age  as  there  b  authority  for 
adopting  for  girls,  we  do  at  all  events  what  is  rea- 
sonable, and  I  can  see  no  reason  either  in  policy 
or  m  law  why  a  boy  should  be  considered  as  attaining 
the  age  at  an  earlier  period  than  girls.  I  am  of 
opinion  that  the  rule  should  be  granted. 

LiFHOT,  C.  J. — If  we  sat  here  not  to  adminbter  the 
law,  but  to  make  law*  according  to  what  might  ap- 
pear to  be  more  convenient,  more  desirable  on  general 
prindples,  than  the  limit  which  the  law,  as  long  as 
we  can  trace  it  back,  has  fixed  as  the  age  of  discre- 
tion, and  which,  in  the  male  sex,  the  party  b  consi- 
dered to  have  arrived  at  that  age,  which  invests  him 
with  all  the  legal  incidents  which,  so  far  back  as  we 
can  trace,  have  been  considered  to  be  conferred  on 
the  male  at  that  age,  namely,  the  age  of  fourteen,  1 
should  shrink  also  from  the  difficulty  of  determining 
if  once  we  departed  from  what  the  law  has  settled, 
I  ahonhl  be  perplexed  by  the  difficulty  of  finding  an 
intermediate  period  between  fourteen  and  twenty-one, 
and  therefore  in  thi;)  case  if  I  had  no  other  reason  for 
acting  on  the  principle  stare  decisis^  1  should  say  that 
for  that  reason  we  should  not  depart  from  all  the  de- 
dsions  which  have  been  already  so  fally  and  correctly 
referred  to  by  my  brothers  who  have  pi*eccded  me. 
Indeed  on  both  sides  all  the  decbious  have  been  ad- 
verted to;  but  the  great  ground  upon  which  Mr. 
Cnrran,  who  argued  this  case,  insisted  that  in  the 
present  instance  where  the  boy  has  passed  the  age  of 
foorteen,  we  should  depart  from  the  established  rule, 
and  fix  a  new  period,  namely,  the  age  of  sixteen,  was 
the  fkct  that  it  was  dedded  by  the  judges  of  theQaeen's 
Bench  in  England,  that  a  female  at  that  age  is  con- 
sidered to  arrive  at  the  age  which  would  entitle  her 


io  the  same  privileges  at  which  the  boy  arrives  at  th« 
age  of  fourteen ;  but  I  should  still  ask,  as  I  did  when 
Mr.  Cnrran  put  the  argument  derived  from  that  an* 
thority,  why  did  the  judges,  in  that  case,  have  re- 
course to  the  statute  of  Philip  and  Mary,  and  the 
later  statutes  adopting  it;  why  did  they  find  it  ne- 
eeasary  to  refer  to  this  statute  in  justifying  them  in 
holding  that  the  age  of  sixteen  was  the  age  at  which 
a  female  would  be  entitled  to  this  privilege  of  deliver- 
ance frx>m  the  authority  of  her  father?  Why,  if  the 
law  had  settled  that  sixteen  was  the  age  for  both 
males  and  females,  why  should  the  Court  of  Queen*s 
Bench  have  thought  It  necessary  in  the  case  of  The 
Qfiem  V.  Howes^  to  have  recourse  to  the  statute  to 
authorise  their  decbion?  On  the  face  of  it,  therefore^ 
I  cannot  help  continuing  to  feel  that  the  very  decision 
which  was  referred  to  for  our  acting  on  the  age  of 
sixteen,  would  perfectly  testify  against  the  aipiment. 
Now,  the  age  of  fourteen  was  the  age  settled  by  the 
law  as  long  as  we  can  trace  back  the  history  of  the 
law  for  either  male  or  female  previons  to  that  statute 
which  changed  the  law  in  respect  to  females.  In 
tradng  back  the  law,  which  one  of  my  learned  bro- 
thers traced  back  to  the  Year  Books,  I  will  take 
it  np  at  an  intermedbte  period^namely,  Littleton, 
s.  123.  He  informs  us  of  the  age  of  discretion,  and 
says  that  ^  when  the  heir  cometh  to  the  age  of  14 
years  complete,  he  may  enter,  and  oust  the  guardians 
in  socage,  and  occupy  the  land  himself  if  he  will" 
Now,  if  the  law  allowed  that  fourteen  was  the  age  that 
enabled  the  heir  in  the  wardship,  when  he  was  enti- 
tld  to  land,  to  oust  the  guardian,  and  enter  npcn  the 
land,  I  desure  to  know  what  more  perfect  test  can  be 
found  than  that  as  to  the  age  of  fourteen  being  in 
CJutemplaUon  of  law,  the  age  ofdiscretion,  at  which  the 
law,  wliethc  r  wisdy  or  not,  hold  that  the  mfimt  was  dis- 
charged from  gnat  dian&hip  when  he  was  considered  to 
have  arrived  at  the  age  ofdiscretion,  which  would  ena- 
ble him  to  occupy  his  property,  and  become  the  master  cf 
it;  and  are  we  to  say  that  we  are  to  alter  the  rule 
when  it  mnst  be  admitted  that  there  b  not  a  single 
authority  from  that  to  the  present  time  that  has  de- 
cided that  the  age  of  fourteen  is  not  the  age  of  db« 
cretion  for  a  mal»»not  one  single  authority;  for  I 
have  observed  the  case  of  The  Queen  v.  Hmoes  b  not 
an  authority  for  that  proposition,  but  implies  by  hav- 
ing recourse  to  the  statute  law,  that  there  b  no  au- 
thority whatever  in  respect  to  the  common  law.  It  is 
merely  by  analogy  derived  from  that  statute  as  re- 
garded females  that  that  case  was  decided — an  ana- 
logy derived  from  the  statute  which  has  surrounded 
them  with  a  protection  which  it  was  not  necessary  to 
surround  the  other  sex  with,  the  Legislature  having 
made  it  a  criminal  ofience  to  take  away  females  of 
sixteen  from  thdr  parents  or  guardians;  but  that  sta- 
tute was  foQuded  on  the  peculiar  circumstances  of 
those  for  whom  it  was  made  a  provbion  of  security — 
a  security  which  it  was  much  more  important  to  pro- 
vide for  than  for  the  enjoyment  of  property,  which 
the  Legislature  still  left  to  the  person  at  the  age  of 
fourteen.  We  see,  therefore,  why,  in  the  case  of 
males,  the  age  of  fourteen  was  fixed  on  as  the  age  for 
dischargmg  from  the  guardianship  for  nui-tnre.  When 
he  was  entitled  to  bnd  in  socage,  the  rule  was  as  I 
have  stated.     If  he  had  no  laml  th6  law  provided  a 
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.  guardianship  for  Dnrtare  or  bj  natnre.  The  guardian^ 
ship  for  nortare  adopted  the  age  of  fonrteeo  for  the 
termination  bj  analogy  to  the  termination  of  the 
guardianship  in  socage ;  and  if  fourteen  was  the  age 
at  which  he  might  be  entrusted  with  the  manage- 
ment of  property,  at  the  same  age  he  might  properly 
be  discharged  from  the  guardianship  for  nurture. 
Mr.  Hargreave,  in  the  note  at  p.  88  b.  of  Coke  upon 
Littleton,  has  enumerated  the  various  guardianships 
that  the  law  recogniaes.  He  observes  that  there 
has  been  such  a  vague  use  of  the  term  guardian 
by  nature,  that  for  the  instruction  of  the  profes- 
sion he  has  collected  all  the  law  into  this  note 
respecting  all  the  vaiions  guardianships,  and  what 
he  says  on  the  guardianship  for  nurture  is — 
**  Though  what  our  law  calls  guardianship  by  natnre 
is  thus  confined  to  the  heir  apparent^  yet  we  must 
not  from  them  conclude  that  parents  have  not  a  right 
to  the  custody  of  their  other  children,  for  oar  law 
gives  the  custody  of  them  to  their  parents  till  the  age 
of  fourteen  by  the  guardianship  of  nurture."  The 
law  gives  to  their  parents  the  guardianship  by  nur- 
ture till  the  age  of  fourteen.  We  are  told  that  the 
law  is  liable  to  be  impugned  as  an  absurdity  for  al- 
lowing a  child  to  be  the  master  of  himself  at  that  age. 
It  may  be  so,  and  it  may  be  true  that  if  we  were  now 
for  the  first  time  to  fix  the  termination  of  the 
guardianship  by  nurture,  we  would  fix  it  otherwise 
than  as  it  has  been  for  centuries;  therefore  the  answer 
to  what  Sir  William  Bhickstone  says,  is,  that  we 
cannot  depart  from  the  law  as  we  find  it,  and  I  will 
not  take  up  the  public  time  by  going  through 
the  authorities;  I  may  rest  on  the  statement 
which  has  been  made  of  them  so  clearly.  Here  we 
have  to  decide  the  point  when  the  guardianship 
by  nurture  terminates.  I  have  already  read  the 
passage  which  furnishes  the  analogy.  The  Courts 
have  held  that  in  every  case  the  guardianship  for  nur 
ture  ends  at  the  age  which  the  Courts  have  hitherto 
held*  It  is  said  that  the  Queen  v.  Howes  has  settled 
the  contrary.  No  doubt,  the  Chief  Justice  occa- 
sionally uses  the  word  "  child,"  referring  most  clearly, 
as  I  think,  to  the  child  thnt  was  the  subject  of  the 
'case  and  of  the  decision;  and  it  appears  to  be  a  mat- 
ter of  perfect  demonstration  that  they  did  not  mean  to 
decide  anything  with  respect  to  a  male  child,  else  why 
should  they  refer  to  the  statute  of  Philip  and  Mary? 
Id  not  the  referring  to  that  statute  decbive  to  satisfy 
U6  that  they  did  not  mean  any  but  a  female  child,  and 
that  we  should  not  be  doing  them  justice  if  we  snp- 
pUduJ  tbey  went  out  of  their  way  to  decide  anything 
but  the  snbjectmatter  of  the  decision?  It  was  argued 
also  by  Mr.  Curran,  why  should  the  Legislature  have 
given  power  to  appoint  a  guardian  by  statute  if  the 
parent  had  not  the  power  before?  Can  we  suppose 
the  Legislature  would  enable  the  parent  to  give  a 
power  which  he  had  not  himself?  The  very  inteife- 
renco  of  the  Legislature  to  give  the  power  would  seem 
to  me  to  show  that  it  was  a  power  the  father  had  not 
before.  The  guardian  appointed  by  will  is  not  bound 
up  by  the  age  of  fourteen,  because  he  is  not  guardian 
by  nurture  but  by  the  statute.  The  authority  may  be 
exercised  by  a  person  under  the  age  of  twenty-one ; 
but  the  Legislature  has  given  power  which  must  be 
regulated  by  what  folloirs,  but  which  cannot  by  possi- 


bility regulate  us  in  the  exercise  of  the  doty  we  m 
now  called  on  to  exercise.  We  have  now  to  consider 
the  case  of  a  child  who  has  been  rescued  from  illegal 
custody  and  brought  before  the  Court  The  father 
calls  on  us  to  deliver  to  him  the  child,  who  is  aged 
more  than  fourteen.  Fourteen  is  the  age  of  discre- 
tion; but  it  is  more  than  satisfactory  tonstofiod 
that  in  the  carrying  out  of  the  law  we  arc  calling 
out  not  merely  a  legal  discretion  but  that  it  is  a  case  in 
which,  on  the  circumstances  of  the  case,  we  would  be 
warranted  in  trusting  to  the  child  the  exercise  of  that 
discretion  which  the  law  gives  him.  All  the  authori- 
ties have  been  already  so  fully  cited  that  it  would  be 
a  waste  of  time  for  me  to  refer  to  them  again;  bot 
the  result  is,  that  there  b  not  a  single  case  in  which 
af^er  the  termination  of  the  period  of  guardianship  for 
nurture  the  father  has  been  held  entitled  to  enforce 
the  residence  of  his  son.  There  may  be  a  dictam  of 
a  judge  in  the  case  of  making  out  the  Uw  in  the  East. 
That  was  his  own  view.  It  does  not  happen  always 
that  the  view  of  even  the  most  eminent  person  is  right; 
but  it  is,  at  all  events,  no  authority.  The  dictam  of 
Mr.  Justice  Patterson  is  against  the  whole  current  of 
decbion.  I  do  not  say  that  the  question  was  ever 
raised  formally,  but  in  every  case  it  was  taken  for 
granted  that  the  age  of  discretion  was  fourteen.  Lord 
Kenyon  has  sdd  that  the  current  of  authority  makes 
the  law  as  much  as  any  decision.  Here  we  have  & 
strong  current  of  authority  to  support  the  rale  which 
we  are  about  to  make.  There  are  several  cases  where 
the  Court  has  refused  to  set  children  nuder  foarteea 
free  from  the  guardian  by  nurture,  none  where  it  ha3 
enforced  the  authority  after  that  age,  and  therefore 
I  consider  we  must  do  in  thb  case  what  we  have  done 
in  other  cases,  and  that  the  child  may  exercise  the 
discretion  with  which  the  law  invests  him  at  the  age 
at  which  he  has  arrived. 

The  Clerk  of  the  Crown  then  dedared  to  the  hoy 
that  he  was  free  to  go  where  he  pleated,  andlk 
hoy  returned  to  the  institution^ 


Court  of  Common  l^leos. 

fReported  bj  J.  FI«U  Johnston,  Eiq.,  Banl«tcr.jiUU«.] 

Halloran  and  wife  v.  Thompson.— ifay  1* 

LibeH — Demurrer — PrivUeged  ocoasion^Avervmi  ^J 
want  of  malioe-^AUeged  exoees^Conarvdio^  ^J 
plea  upon  general  demurrer. 

In  an  action  for  libel  the  first  count  of  the  smmns 
and  plaint  alleged  th^  the  plaintiff,  hamng  ««• 
ployed  an  attorney  to  recover  a  sum  of  £9>3dueio 
him  by  one  Henderson,  the  defendant,  tnMo^ 
contriving  and  intending  to  injure  the  charaf^  tf 
the  plaintiffs  wife,  and  to  deter  the  plainUfffro^ 
prosecuting  his  suit,  and  to  cause  it  to  he  hdiivta 
that  the  conduct  of  the  plaintiff's  wife  vm  of  ^ 
atrocious  a  nature  that  her  lije  would  he  sacrifi(^ 
by  the  persons  in  the  neighbourhood  if  she  remain 
addressed  a  letter  tci  the  attorney  employed  to  reffh 
ver  the  £33.  The  second  count,  commencing  wjW, 
•*  the  said  defendant,  contriving,  and  intending,  at »» 
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the  preceding  paragraph  particularly  aetforth^^pro- 
ceededto  set  out  the  letter^  whtch  was  a  history  of  the 
plaintijf*8  supposed  cause  of  action  against  Hender- 
son^ and  contained  this  sentence,  "  This  Mrs.  HaUo- 
ran  hasheenvery  troublesomefor  some  time  past,  and 
has  brought  the  neighbourhood  in  which  she  lives 
into  a  turmoil  by  the  most  reprehensible  con- 
duct,  so  much  so  that  it  is  as  much  as  her 
iife  is  worth  to  remain  hereJ*  2  he  defendant 
pleaded  to  the  second  count  of  the  summons  and 
plaint  that  the  pkuntiffs  were  the  tenants  of  P.  H. 
T.;  that  the  defendant  was  the  agent  of  P.  H.  T,; 
thai  the  said  Henderson  was  in  the  employment  of 
the  defendant  asbaUiffon  the  etiaUofP.H.T ;  thatin 
pursuance  of  an  agreement  between  all  the  parties-, 
the  said  Henderson,  by  the  deJendanVs  directions, 
sold  the  goodwill  of  the  plaintifi  in  the  lands 
held  by  them  Jor  £33;  that  the  plaintiffs  after- 
wards  refused  to  comply  with  the  agreement 
as  to  the  application  oj  the  said  sum,  and  em- 
ployed the  said  attorney  to  sue  the  said  Hen- 
derson for  the  samSy  and  that  the  defendant  did 
write  and  publish  the  said  letter,  believing  the  matter 
therein  stated  to  be  true^  and  to  protect  his  said  ser- 
vant, the  said  Henderson,  fiom  vexatious  litigation. 
Held,  that  the  letter  was  a  privileged  communication. 
Ueld,  also^  that  as  malice  was  impliedly  rebutted  by 
the  plea,  the  absence  of  the  words,  **  bona  fide  and 
without  rnaUce^'"  would  not  meJce  it  bad  on  do- 


Heldf  also,  that  if  the  occasion  was  exceeded,  the  al- 
leged excess  was  a  question  for  the  jury. 

The  rule  in  Ruckley  v.  Eiernaa  (7  /r.  C.  L.  H.,  76), 
regarding  the  treatment  of  a  plea  upon  general 
demurrer^  repeated, 

Thb  first  connt  of  the  sammoos  and  plaint  complained 
that  the  plaintiff,  Mary  Halloran,  was  a  jnst,  faithful, 
and  honest  person,  and  as  such  had  always  behaved 
and  conducted  herself,  and  nntil  the  committing  of 
the  grievances  by  the  defendant,  as  herein-after  men- 
tioned, was  always  reputed  to  be,  and  esteemed  as  a 
person  of  good  name,  fame,  and  credit;  and  that 
before  the  committing  of  the  grievances  by  the 
said  defendant  as  herein-after  mentioned,  one  William 
Henderson  was  justly  and  truly  indebted  to  the  plain- 
tiff, Timothy  Halloran,  in  a  certain  sum  of  money,  to 
wit,  the  sum  of  thirty-three  pounds,  and  for  the  reco- 
very thereof  the  said  plaintiff,  Timothy,  had  employed 
lan  attorney  of  this  honorable  Court  to  sue  aud  im- 
plead the  said  William  Henderson  for  the  said  debt 
so  justly  due  as  aforesaid,  yet  the  defendant,  well 
knowing  the  premises,  but  maliciously  contriving  and 
intending  to  injure  the  character  of  the  plaintiff,  Mary 
Balloran  then  being  the  wife  of  Timothy  Halloran, 
and  to  deter  the  plaintiff,  Timothy  Halloran,  from 
prosecuting  his  said  suit  against  the  snid  Henderson, 
and  to  cause  it  to  be  believed  that  the  plaintiff,  Mary 
Halloran,  was  a  violent  and  dangerous  person,  and  a 
disturber  of  the  peace  in  the  neighbourhood  in  which 
she  lived,  and  that  her  conduct  in  the  said  neighbour- 
hood was  of  so  atrocious  a  nature  that  her  life  would 
be  sacrificed  by  the  persons  dwelling  in  the  said 
neighbourhood  if  she  remained  there,  in  the  form  of  a 
letter  addressed  by  the  defendant  to  one  Thomas 


Lalor  Cooke,  then  being  the  said  attorney  of  the  said 
pUintiff,  Timothy  Halloran,  falsely  and  malldoasly 
wrote,  composed,  and  published  of  and  concerning  the 
said  plaintiff,  Mary  Halloran,  then  and  still  being  the 
wife  of  the  plaintiff,  Timothy  Halloran,  and  of  and 
concerning  her  character  and  conduct  in  the  neigh- 
bourhood, the  false,  scandalous,  malicious,  and  defa- 
matory and  libellous  matter  following,  that  is  to  say, 
&c.  The  second  connt  complained  that  the  said  de- 
fendant, contriving  and  intending,  as  in  the  preceding 
paragraph  particulariy  set  forth,  in  the  form  of  a  letter 
addressed  by  the  defendant  to  one  Thomas  Jjalor 
Cooke,  falsely  and  maliciously  wrote,  composed,  and 
published  of  and  concerning  the  said  plaintiff  Mary, 
then  and  still  being  the  wife  of  the|)laintiff,  Timothy, 
the  false,  scandalous,  malicious,  and  defamatoiy  and 
libellous  matter  following,  that  is  to  say— • 

"  Shannon  Harbour,  8th  Oct,  1862. 
<'  Sir, — I  have  just  been  shown  a  note  from  you  to 
Mr.  WuL  Henderson,  on  the  subject  of  instructions 
yon  received  from  Mrs.  Halloran  of  Clonoughbeg  on 
the  subject  of  a  sum  of  £33,  which  Henderson  holds 
for  her  and  received  from  Mr.  Qnade.  I  think  it 
right  that  yon  should  be  put  in  possession  of  the 
whole  case  relative  to  Mrs.  Halloran,  and  the  money 
above  mentioned.  This  Mrs.  Halloran  has  beeen  veiy 
troublesome  for  some  time  past,  and  has  brought  the 
neighbourhood  in  which  she  lives  into  a  turmoil  by 
the  most  reprehensible  conduct,  so  much  so  that  it  b 
as  much  as  her  life  is  worth  to  remain  here.  Conse- 
quently, she  has  been  permitted  to  dbpose  of  her 
holding  aud  crop,  a  proceeding  which  was  sanctioned 
by  Mr.  Thompson,  her  landlord,  in  order  to  enable 
her  to  get  off  at  once— of  course  this  was  on  the 
written  understanding  that  her  lawful  debts  and  all 
rent  duo  should  be  paid  out  of  the  amount  received. 
I  came  here  this  day  to  have  the  matter  settled.  The 
whole  sum  obtained  for  her  '*  good- will  '^  of  her  farm 
was  £33.  She  owed  a  bill  to  a  shopkeeper  in  this 
village  of  16  12s.  lid.,  the  accuracy  of  which  I  my- 
self tested  by  an  examination  of  his  book.  This  I 
deducted,  along  with  a  further  sum  of  £1  5s.9  which 
she  was  lent  in  cash  and  does  not  dispute,  and  one 
year's  rent  up  to  May  last,  £2  6s.  6d.  These  seve- 
ral sums  being  subtracted,  left  a  balance  of  £12  15s. 
7d.,  which  I  tendered  to  her  in  gold  and  silver  this 
day  in  presence  of  the  sergeant  of  police,  Mr.  Thomp- 
son, and  several  others.  She,  however,  refused  to 
receive  it ;  consequently  Mr.  Thompson  holds  himself 
perfectly  free  to  retract  his  permission  to  dispose  of 
his  farm  at  all  if  he  should  so  dctcrmiue.  You  will 
observe  as  aforesaid  that  it  was  a  favour  to  allow  this 
woman  to  sell  her  good  will,  and  that  she  has  no  title 
whatever  to  look  for  any  further  indulgence.  I  have 
thought  it  right  to  inform  you  of  this  in  order  to  pre- 
vent yon  proceeding  against  Henderson,  and  thus  in- 
volving Mrs.  Halloran  in  costs  which  ai'e  sure  to  fall 
on  her. 

••  I  have,  &C., 

"  Thomas  H.  Thompson.'^ 

By  means  of  which  premises  the  plaintiffs  bft^e  been 
much  iuj  ured  in  their  character  and  circumstances.  To 
the  second  paragraph  of  the  summons  and  plaint  the  de- 
fendant pleaded  that  before  the  writing  and  pnblisb- 
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ing  of  the  letter  in  the  said  paragraph  oomplained  of, 
the  said  plaiatiflb  had  been  the  tenants  of  Peter  Ham- 
let Thompson,  Esqnire,  on  the  lands  of  Glonongheg  in 
the  King's  Coantj,  and  the  said  defendant  was  the 
agent  of  the  said  Peter  Hamlet  Thompson  orer  the 
said  lands,  and  the  said  William  Henderson  in  the 
said  letter  mentioned  was  in  the  employment  of  the 
said  defendant  as  bailiff  on  the  sud  estate;  that  be- 
fore the  writing  and  publishing  of  the  said  letter,  and 
while  the  said  plaintiffii  were  snch  tenants  as  aibre* 
said,  the  sud  Mary  Halloran  did,  bj  prosecuting  her 
neighbonrs  for  pettj  trespasses,  and  bringing,  or  cans- 
ing  to  be  brought,  false  charges  4igainst  them,  and  by 
endeavouring  to  cause  it  to  be  believed  that  some  of 
them  had  assault^  her  daughter,  and  that  they  bad 
posted  a  threatening  notice  on  her  house,  disturb  the 
harmony  and  good  feeling  that  theretofore  prendled 
among  the  said  tenantry,  and  created  so  much  bad 
feeling  among  the  said  tenantry  against  herself  that 
it  was  necessary  for  the  police,  by  stopping  in  her 
bouse,  and  other  measures,  to  give  her  special  protec- 
tion; that  a  memorial  signed  by  a  great  number  of 
said  tenants  was  presented  to  the  said  Peter  Hamlet 
Thompson,  dated  the  16th  day  of  September,  1862, 
complaining  of  the  said  Mary  Halloran  and  her  son 
and  daughter,  and  of  their  concocting  prosecutions 
agiunst  them,  and  that  in  consequence  of  the  said 
memorial,  and  of  the  bad  feeling  existing  among  the 
said  tenants  against  the  said  Mary  Halloran  as  afore- 
said, and  in  order  to  restore  harmony  and  good  feeling 
among  his  said  tenants  by  removing  the  said  Maiy 
Halloran  and  her  family  from  among  them,  the  said 
Peter  Hamlet  Thompson  allowed  the  said  plaintififo  as 
a  favour  to  sell  and  dispose  of  their  good-will  in  the 
lands  held  by  them  as  snch  tenants,  but  upon  this  ex- 
press agreement  that  out  of  the  proceeds  thereof,  and 
of  the  crops  on  the  said  lands,  the  debts  of  the  said 
plaintiffs  in  the  neighbourhood,  and  the  arrears  of 
rent  due  to  the  sdd  Peter  Hamlet  Thompson  should 
be  paid;  that  in  pursuance  of  said  agreement  and 
permission,  the  said  William  Henderson,  by  the  di- 
rections of  the  said  defendant  as  such  agent  as  afore- 
said, did  sell  the  good -will  of  the  said  plaintiffs  in 
said  lands,  and  the  crops  thereon,  for  the  sum  of 
thirty-three  pounds,  and  which  sum  the  said  defen- 
dant, as  snch  agent  as  aforesaid,  duly  applied  in  ac- 
cordance with  the  terms  of  the  said  agreement  in  the 
mnnner  in  the  said  letter  specified;  that  the  said 
pi  liiitiffs  afterwards  refused  to  comply  with  said  agree- 
ment as  to  the  application  of  the  said  sum  of  money, 
au  I  employed  the  said  Thomas  Lalor  Cooke,  an  at- 
torn y,  to  sue  the  said  William  Henderson  for  the  said 
sum  of  thirty-three  pounds,  and  that  under  the  cir- 
cumstances aforesaid  the  defendant  did  write  and 
publish  the  said  letter  in  the  second  paragraph  of  the 
summons  and  plaint  complained  of,  believing  the  mat- 
ter therein  stated  to  be  true,  and  to  protect  his  said 
servant,  the  said  William  Henderson,  from  vexatious 
litigation,  as  he  lawfully  might  for  the  cause  aforesaid 
The  plaintiffs,  by  leave  of  the  Court,  said  that  the  said 
defence  to  the  said  second  paragraph  did  not  disclose 
any  answer  good  in. substance  to  the  said  second  pa- 
ragraph, becanaa  whilst  the  said  defence  purported  to 
show  that  the  letter  in  the  second  paragraph  com- 
plained of  was  written  on  a  privileged  occasion,  tl  e 


said  defence  did  not,  nor  doea  any  part  thereof,  sUte 
or  show  any  matter  or  thing  constitntmg  same  a  pri- 
vileged communicatioQ  in  kw,  and  also  becaose  the 
said  defence  did  not,  by  any  of  the  alleged  dream- 
stances  therein  stated,  show  any  matter  or  thing  to 
rebut  the  inference  of  malice,  or  any  averment  that 
the  defendant  in  writing  the  said  letter  was  net  ac- 
tuated by  malice* 

Poorrs  OF  Dekubkir* 

That  the  defence  to  the  second  paragraph  is  not 
either  a  traverse  and  denial,  or  a  oonfesnoD  and 
avoidance  of  the  several  matters,  or  any  of  them, 
complained  of  in  the  said  second  paragraph.  That  if 
the  said  defence  be  intended  as  a  plea  of  jostificatioo, 
it  does  not  suffidently  or  at  all  justify  any  of  the 
mattere  complained  of  in  the  said  second  paragraph. 
That  if  the  said  defence  be  intended  as  a  plea  of  pri« 
vileged  communication,  it  is  insufficient  in  that  behalf 
and  discloses  nothing  to  show  any  privileged  oocasioa 
in  &ct  or  circumstance  to  sustain  such  a  defence,  and 
also  is  wholly  insufficient  in  law  on  other  gronnda^ 

Heron,  Q»Cf  and  CDrucoU  in  support  of  the  de- 
murrer.— It  cannot  be  said  whether  this  is  a  plea  in 
justification  or  a  plea  of  privileged  commnnication. 
It  cannot  be  both^-/>wniM  v.  O'Orc^  (5  Jr.  C.  L 
R,  450).  As  a  plea  of  justification  it  falls  short;  it 
should  have  stated  what  were  the  trespasses  for  which 
Mary  Halloran  prosecuted  her  neighbonra.  It  does  not 
say  if  they  were  tried;  It  doea  not  say  what  were 
the  fialse  charges,  or  how  they  were  fidse.  It  does 
say  that  she  ^eavoured  to  cause  it  to  be  believed 
that  some  of  the  neighbonrs  had  assolted  her  daoghter, 
and  posted  a  threatening  notice,  and  that  might  be 
true.  The  plea  must  justify  up  to  the  maiL— ^«^ 
sham  V.  Blackwood  (U  a  B.,  lUk  As  a  plea  of 
privileged  communication  it  does  not  disclose  a  priTi- 
leged  occasion,  and  it  does  not  ^acAoBid  bona  fida, 
[Christian,  J, — It  does  state  that  it  was  to  pro- 
tect the  defendant's  servant  from  vexatioos  litigation 
the  letter  was  written.  Bali,  J. — I  presume  the 
defendant  means  to  rely  on  that  as  a  privileged  cod- 
mnuication.  Monahaa,  C.J. — We  have  taken  the 
form  in  use  firom  what  has  been  laid  down  in  the 
decisions  on  the  general  issue.]  There  mast  be  snch 
a  relation  between  the  parties  as  renders  it  the  datj 
or  interest  of  the  party  to  make  the  statement,  and 
there  must  be  a  correlative  interest  in  the  party  apokea 
to.— Beatson  v.  Skene  (5  H.  &  N.,  838);  Oa««v. 
Boberts  (4  Ir.  G.L.R.,  386)-,  Harrison  y.Btuh(&  KL 
dEs  Bl.  d44>  There  was  no  relation  between  the  par- 
ties here  to  warrant  the  writing  of  this  letter.  Again, 
if  there  was  a  necessity,  the  letter  transcended  the 
necessity.  The  defendant  might  have  said,  *'  This 
woman  owed  so  much  money,  and  agreed  that  I 
should  dispose  of  it  in  snob  and  such  a  manoer,  and 
she  will  have  to  pay  costs  if  she  goes  on,'*  bnt  he 
begins  by  representing  her  as  a  firebrand,  so  moch 
hated  by  the  neighbours  that  they  would  have  taken 
her  life.  As  regards  the  police  being  in  her  boose, 
in  this  country  circumstances  sometimes  render  th^ 
necessary  with  people  who  are  quite  peaceable,  and 
this  fact  will  not  justify  what  the  defendant  wrote. 
Where  is  the  privilege  that  entitles  a  party  to  write  a 
p  ivate  remonstrance  to  the  attorney  of  anoth^  psrty  r 
-^t«i%  v*  Ward  (6  0.  B„  N.  S.,  514).    [Chru- 
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tian,  t/1 — If  i  master  pat  bU  senraot  into  the  poeitkm 
tkxt  he  will  be  saed,  is  there  not  a  dntj  in  him  to 
pot  the  attorney  in  poesession  of  tlie  real  faots  of  the 
case,  and  a  corresponding  right  in  the  attorney  ?  Ifonor 
kan,  €. «/.— If  HuiUley  ▼.  Ward  had  laid  down  the 
principle  that  a  coamnnication  could  not  be  made  to 
the  attoniey  of  the  opposite  party  it  wonld  mle  this 
case>  b«t  it  went  npon  another  pomt]— Ji/ar<in  r. 
&rang  (I  Neville  &  Perry,  29)  Pratger  y.  Shaw  (4 
Ir.  0.  L  R.,  660);  Cook^  v.  WUdea  (5  EL  &  BL, 
328);  VTefHiMm  y.  Ash  (13  a  B.,  886);  EdBY. 
ScoU  (7  Ir.  G.  L.  Rep.,  607).  The  iatentioa  averred 
in  the  first  paragraph  is  imported  into  the  second. 
What  is  alleged  upon  the  record?  Thsit  there  was  a 
just  debt  dae  by  Henderson  to  the  phiintiff,  Timothy; 
that  tor  the  reoovery  of  that  debt  an  attorney  had 
been  employed;  that  the  defendant  knew  that  the  debt 
was  diie»  bat,  coatriying  to  injure  the  plaintiff  and  to 
deter  hiii  from  prosecating  his  suit,  falstt'y  and  mall- 
donsly  wrote  the  letter.  Therefore,  if  ever  malice  in 
fiict  was  alleged,  it  is  upon  this  record.  A  plea  of 
privilege  consists  of  two  distinct  mattere  of  fhct,  both 
of  whidi  mnst  be  foond  by  the  jory,  bnt  one  of  which 
being  fonnd  by  the  jury,  it  is  for  the  Ck>ort  to  decide 
if  the  occanon  be  privileged.  The  alleged  debt  is  no 
more  excnse  for  what  the  defendant  wrote  than  the  qnar* 
rel  betwe«i  the  plaintiff  and  defendant  in  Whie  v. 
Tyrrell  was  an  excnse  for  the  latter  to  say  what  he 
did  of  the  father  of  the  ibrmer.  If  it  be  true  that  the 
reprehensible  condnct  of  the  pUuntiff  be  a  fhir  histoiy 
oftbedrcnmstances,  whyallQdetothedobt?  HurUley 
y.  Ward  goes  npon  the  principle  that  when  the 
plamtiff's  attorney  writes  a  totter  demandhig  a  debt, 
^e  defendant  has  a  right  to  answer  that  letter  refh- 
sing  to  pay  the  demand  and  showing  the  reasons  for 
refiuing.  [ChruHcMf  J— —If  the  defendant  here  has 
pat  another  person  into  the  position  of  being  the  de- 
fendant, has  he  not  the  same  privilege  as  if  he  was 
the  defendant?  Mtmahan^  C,  •T'.^-Does  there  not 
devolve  an  obligation  npon  Thompson  to  indemnity 
Henderscm,  and  so  if  there  were  a  verdict  against 
Henderson,  wooM  not  Thompson  be  the  vutnal  defen- 
dant?] That  is  a  matter  of  opinion  for  the  Oonrt, 
and  there  is  probably  no  anthority  that  will  assist 
npon  that  qnestioh.  There  is  no  averment  in  the 
plea  that  the  libel  was  published  bonAJIde  and  with- 
oat  mafice.  This  averment  is  material.  Oarr  v. 
IHidteU  (5'H.  &  N.,  783)  is  distingnishabio  from  the 
present  ease,  becaase  the  words  **and  not  otherwise'' 
wen  added  in  the  plea.  There  is  no  other  instance 
where  the  averment  of  bona  fides  was  omitted.  The 
finding  hi  Hwitiey  v.  Ward  shows  from  which  side 
timf  averment  ought  to  come.  It  is  not  enough  that 
the  eecasioii  be  privileged:  the  Jury  roast  find  bona 
fides  and  eoald  it  be  said  that  it  lies  on  the  plaintiff 
to  put  in  a  replication  stating  that  the  libel  was  not 
pobUahed  bona  fide  f  ^Christum,  J.—Tht  plea  shows 
firat,  that  the  occasion  was  privileged,  and  then  that 
the  letter  was  within  the  occasion,  was  written  for  a 
parpoee  within  the  occasion:  ris  this  not  sufficient .  to 
rebnt  the  presamption  of  malice?]  The  jaiy  have  to 
find  both  the  facts  which  make  the  privilege  and  that 
the  defendant  availed  himself  of  the  privilege.  IChrie- 
fMSJi,  J4 — Suppose  the  issue  to  be  whether  the  plea 
was  true  in  substaiice  and  feet,  and  that  it  was  proved 


on  the  trial  that  to  protect  the  servant  was  one  ob* 
ject  of  the  letter  being  written,  bnt  that  there  was 
evidence  of  malice  in  a  portion  of  it,  would  not  the 
judge  leave  it  to  the  jury?  Manahan^  C,  J. — You 
can  get  rid  of  the  difficulty  by  replying  that  the  letter 
was  written  for  a  malicious  purpose  and  no  other.] 
Was  that  ever  done  before?  [ifofioAan,  G,  /• — It 
is  very  likely  that  we  should  not  give  you  leave  to  re« 
ply,  but  make  the  defendant  amend  his  plea.]  In 
Carr  v.  Duckett  the  words  ''and  not  otherwise"  were 
held  to  supply  the  want  of  the  words  ^*bona  fide  and 
without  nialice."  Christian^  J. — Would  t^  jadg* 
ment  have  been  otherwise  if  those  words  had  not  been 
there?]  Chief  Baron  Pollock  puts  it  npon  those 
words.  There  is  no  traverse  of  the  averment  of  ma- 
lice npon  the  record.  There  is  no  iqtroductory  state- 
ment in  the  plea  denying  the  introductory  statement 
of  the  plamt  Malice  in  fact  is  not  denied.  The 
ancient  and  well  known  form  of  pleading  is  not 
adopted. 

ChaUerlon,  Q  C.  and  Todd^  contra.— That  this  de- 
fence is  capable  of  being  construed  both  as  a  plea  of 
justification  and  a  plea  of  privileged  communication, 
will  not  make  it  bad  on  demurrer.  It  is  a  good  plea 
in  justification.  The  only  passage  in  the  letter  capa* 
ble  of  a  libellous  construction  is  the  one,  ''this  Mrs. 
H.  has  been  very  troublesome  for  some  time  past,  and 
has  brought  the  neighbourhood  in  which  she  lives  into 
a  turmoil  by  the  most  reprehensible  conduct,  so  much 
80  that  it  is  as  much  as  her  life  is  worth  to  remam 
here,'^  and  the  justification  of  thb  is  that  by  repre^ 
hensible  conduct,  by  false  charges  and  falsely  report- 
ing that  her  daoghter  had  been  assaulted,  she  did 
bring  th^  neighbourhood  into  trouble.  It  is  repreheo- 
siUe  to  felsety  charge  that  an  assault  had  been  made 
and  a  whitd[>oy  o£fence  committed  by  posting  a  threa* 
tening  notice.  It  is  sufficient  to  jnstiQr  the  sting  of 
the  libeL  In  Momson  v.  Harmer  (3  Bmgham's 
N.  C,  759)  it  was  oljjected  that  the  words  "scamps 
and  rascals  "werenot  justified  in  the  plea,  and  the  Chtof 
Justice  held  that  these  words  could  not  be  considered 
to  mean  more  than  had  been  indicated  in  the  other 
part  of  the  libeL  The  sUtemeut  that  it  was  as 
much  as  her  life  was  worth,  is  a  figurative,  way 
of  putting  it;  it  does  not  mean  that  the  plaintiff 
was  literally  In  danger  of  b^ing  murdered  by  her  fel- 
low-tenants. In  IHghe  v.  Cooper  (7  £1.  &  Bl  639X 
the  words  made  use  of  were,  "  There  is  nothing  too 
base  for  him  to  be  guilty  of,"  and  Erie,  J.  says,  "  the 
words  mean  that  nothing  in  this  particular  line  of 
transaction  is  too  base."  This  defence  is  substanti- 
ally sufficient.  {Mowjthan^  C,  J, — On  one  or  two 
occasions  where  we  were  embarrassed  as  to  the  true 
meaning  of  an  allegation  in  a  plea,  we  thought  we 
were  not  bound  to  give  judgment  at  all,  but  to  set 
aside  the  demurrer,  and  let  the  parties  abide  their  own 
costs.  We  did  not  wish  that  a  case  should  go  to  a 
Ooort  of  Error  or  the  House  of  Lcrds  where  there 
was  not  a  pomt  of  law.]  As  a  plea  of  privileged 
oommnnication  it  is  sufficient  It  is  urged,  let,  that 
we  have  not  shown  a  sufficient  interest;  2nd,,  that 
there  was  notan  occasion  to  justify  the  communication; 
3rd,  that  there  is  no  averment  of  bona  JSdes.  fien« 
derson  was  a  mere  servant  of  Thompson,  and  by  his 
dire<^ons  held  this  money,  not  for  his  own  benefit, 
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bttt  for  that  of  the  person  who  employed  him.     Can 
h  then  be  said  that  Thompson  had  not  a  sufficient  in 
terest?     What  is  the  difference  between  the  action 
being  brought  against  Henderson  and  against  Thomp- 
son?    Henderson  had  a  right  to  be  borne  harmless. 
To  protect  his  own  pecnniary  interest,  and  not  merely 
to  benefit  Henderson,  Thompson  wrote  this  letter.    It 
pointed  oat  that  the  proper  person  to  sae  was  Mr. 
Thompson,  and  not  his  servant.     Take  yonr  action 
against  me  who  am  solvent;   your  client  is  not; 
that  is  the  meaning  of  it     The  letter  is  a  m?re 
history  of  the  circnmstances  nnder  which  the  money 
got  into  Henderson's  hands.     The  oondact  of  this 
woman  was  relevant  to  the  snbject  of  the  action.  The 
only  expression  where  even  excess  might  be  relied  on 
is  where  it  is  said  she  had  bronght  the  neighbourhood 
into  a  turmofl.     There  was  no  relation  between  the 
parties  between  whom  the  communication  was  made 
in  BuckltyY,  Kieman  (7  Ir.  G.L.R.,  75),  farther  than 
that  they  were  both  attorneys  in  the  same  action,  and 
yet  it  was  held  privileged.      We  honestly  believe  in 
the  present  case  that   the  attorney  is  misinformed 
as  to  the  real  nature  of  the  transactions,  and  we  write 
to  him,  and  come  within  what  is  said  in  Euddey  ▼. 
Kienum.  It  was  not  the  letter  but  some  of  the  state-, 
ments  in  it  which  were  held  to  be  unwarranted  in 
HitrUiey  v.  Ward;  but  this  letter  is  entirely  confined 
to  the  subject-matter  of  the  action.    It  shows  how 
this  debt  originated,  and  if  we  have  used  words  which 
are  not  within  the  privilege,  that  is  not  ground  of 
demurrer,  bat  for  the  j  ury  to  say  whether  it  is  evidence  of 
malice.      There  is  no  malice,  in  fact,  averred  in 
the  plaint    The  frame  of  the  phunt  is  an  averment 
by  way  of  inducement    By  the  old  rule  of  pleading 
wluch  is  still  in  force,  matters  of  inducement  are  not 
traversable,  therefore  not  to  be  taken  as  admitted 
upon  demurrer.  *  If  malice  is  alleged  in  this  plaint,  it 
is  denied  by  the  plea  because  the  plea  states  the  real 
fiu^ts  of  the  case.      It  would  not  do  to  ask  the  de- 
fendant in  the  witness  box  whether  he  wrote  the 
words  without   malice;    until    express    malice    be 
proved,  the  infbrence  is  that  they  wer^  published 
without  maWce^SomervUle  ▼.  Hawkins  (10  O.B. 
683).     The  demurrer  admits   that  the  letter  was 
written  for  the  object  alleged,  and  no  other.    The  ab- 
sence of  the  words,  "  bona  fide^  and  without  malice," 
would  only  6e  ground  of  special  demurrer;  nothing  is 
gained  by  adding  them.     lAfanahanf  C.J. — Suppos- 
ing you  merely  pleaded  yon  used  the  words  on  a 
privileged  occasion,  and  believing  them  to  be  true, 
would  it  be  competent  to  the  plaintiff  to  show  at  the 
trial  there  was  malice  in  fact,  he  not  having  pleaded 
it  by  an  averment?]     It  would.    [Christian^  J. — 
Sappose  specific  issaes  on  these  pleadings;  suppose 
you  pTOYQ  prima  fade  you  did  write  and  pnblLsh,  de- 
siring to  protect  your  servant^  can  the  plaintiff,  ad- 
mitting that,  go  on  to  give  evidence  that  you  did  it 
also  for  another  purpose  r]     He  can.    Under  the  old 
system  of  pleading,  if  the  facts  set  out  were  sufficient, 
the  formal  negative  absque  hoc,  &c.,  was  not  matter 
of  special  demurrer.     In  Buckley  ▼•  Kieman,  this 
Court  says,  «•  Wo  are  of  opinion,  in  order  to  give 
effect  to  the  present  system  of  pleading,  that  if  a  party, 
instead  of  applying  to  the  Court,  will  demur,  that  the 
Court  ought  to  give  to  the  pleading  demurred  to  the 


meaning  that  will  support  the  pleadtag.*'  The  words 
''  without  malice  "  were  not  in  the  plea  la  Can  r. 
DuckeU  (5  H.  &  N.  783);  and  it  was  held  that  the 
plaintiff  should  have  applied  to  set  it  aside  or  amend 
it,  but  that  upon  demurrer  it  was  a  good  plea.  It 
stated  that  *^  the  defendant  published  the  said  words 
for  the  purpose  of  warning  aU  persons  finom  pnrchaang 
the  said  goiods  so  unlawfully  detained  by  the  plaintiff; 
and  not  otherwise."  [  Chrietianj  J, — ^The  words "  and 
not  otherwise  "  are  not  in  yonr  plea.  [BaUt  /.—It 
is  consistent  with  this,— that  yon  published  for  the  pur- 
pose you  allege  and  for  other  purposes.]  That  is  for  the 
jury.  [CArufton,  J. — Is  there  any  averment  here  that 
yon  wrote  the  letter  for  the  one  purpose  and  no  other?] 
There  is.  The  averment  may  mean  that  the  defen- 
dant did  it  solely  for  that  reason  or  for  that  and  some 
other,  but  the  fair  construction  is  the  first  In  oom- 
mon  English  and  according  to  grammatical  constnic- 
tion,  to  say  **I  did  a  thing  from  sach  a  motive" 
means  "  I  did  it  from  that  motive  and  no  other." 
IChriatian,  J. — There  may  be  a  difference  io  saying 
yon  did  it  for  a  purpose  and  yon  did  it  firom  a  motive. 
The  latter  would  mean  the  whole  purpose.]  h  Dixon 
V.  Franks  (7  Ir.  Jur.  239),  the  defendant  pleaded 
that  the  words  were  spokon  without  malice,  and  tbe 
plea  was  set  aside.  Baron  Greene  saying  that  the  word 
*'  maliciously*'  in  the  plaint  meant  malice  m  law;  and 
that  if  the  defendant  relied  on  there  being  no  maliise 
in  fact,  he  should  state  the  matters  from  which  the 
jury  might  draw  that  inference*  [^Monahan^  C.  /.— 
We  wish  the  parties  to  consider  whether  the  plea 
should  not  be  amended  by  inserting  a  denial  of  malice 
and  the  words  bond  fide,^  and  whether  the  parties 
should  not  abide  theur  own  costs.  Christian,  J-^ 
It  might  also  be  worth  oonsidering  whether  if  this  plea 
be  amended  it  ought  not  also  to  be  amended  bj  se- 
parating it  into  its  component  parts  of  a  plea  of  josti- 
ficatlon  and  a  plea  of  privilege.] 

Cur.  ode.  tmU- 

May  31 Monahan,  0.  J— The  parties  in  this 

.case  have  called  for  a  judgment,  and  we  shall  gratiff 
them,  though  I  had  some  doubt  whether  we  mi^t  not 
have  refused  to  do  so.  We  had  hoped  that  some  ar- 
rangement would  have  been  made.  The  action  is  one 
of  libel  The  plaint  states— as  the  pLunt  always  do(^ 
state  in  such  cases— that  tbe  plaintiff  was  a  person  of 
tbe  most  unexceptionable  demeanour  in  the  commn- 
nity.  The  count  upon  which  the  question  arises  begms 
with  the  words  *'  the  defendant  contriving  and  intending 
as  in  the  preceding  paragraph  particularly  set  forth,  and 
therefore  we  may  import  the  words  in  tbe  first  count  into 
the  second.  [His  Lordship  read  the  libel  and  the  plea.] 
Extrajudicially  we  may  say,  it  would  be  very  difficnU  to 
make  this  plea  a  plea  of  justification;  but  it  is  not  ne- 
cessary to  consider  that  according  to  the  view  we 
take.  The  substance  of  the  plea,  looking  at  it  merely 
as  a  plea  of  privilege,  is  this:  that  the  defendant,  be- 
lieving the  matter  in  it  to  be  true,  wrote  the  letter  com- 
plaint of  to  protect  his  servant,  Henderson,  from 
vexations  litigation,  as  he  lawfully  might  The  qaes 
tion  is,  was  that  a  justifiable  occasion?  Two  ot^ec- 
tions  have  been  taken  to  the  plea.  First,  that  tbe 
occasion  disclosed  is  not  privileged,  because  no  pro- 
ceedings were  taken  against   Mr.   Thompson,  bat 
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aninst  Henderson.  *'  The  attorney,''  says  the  plain- 
tilr,  **  nevolr  wrote  to  yon.  Yon  are  an  intmder.  Yon 
had  no  bnsiness  to  interfere."  It  19,  as  in  these  cases 
generally,  very  difficult  to  find  an  authority  exactly  in 
point,  but  the  general  rnlo  is  so  well  known  that  I 
shall  not  refer  to  a  single  case  to  show  what  it  is,  that 
role  being  that  a  person  who  has  an  interest  in  a  snb- 
ject-matter  has  a  right  to  wtite  to  another  person  also 
interested  for  the  purpose  of  protecting  his  interest 
therein.  The  case  of  Huntltf  ▼.  Ward  (6  G.  B.,  N.  S, 
514)  was  referred  to,  I  believe,  in  order  to  show  that 
this  was  not  a  privileged  occasion ;  but  for  whatever 
purpose,  the  report  clearly  shows  that  the  opinion  nf 
the  judges  was  that  the  occasion  was  privileged,  but 
that  the  defendant  ontstnpped  the  privilege.  The 
facts  were,  that  the  plaintiff  had  employed  an  attorney 
to  sue  for  a  debt  due  to  him.  The  defendant  stated 
in  reply  to  a  communication  to  him  what  had  no  con- 
nection with  the  debt.  It  was  decided  not  that  the 
occasion  was  not  privileged,  but  the  defendant  had  no 
right  to  write  on  what  had  no  connection  with  the 
supposed  ground  of  action.  Are  we  at  libefty  to  ap- 
ply the  doctrine  of  that  case  to  this?  Doubtless  there 
the  person  was  himself  sued,  and  not  as  here ;  but  the 
facts  here  are,  that  Henderson,  though  sued,  is  a  mere 
agent  of  the  defendant,  who  received  the  money  and 
applied  it  by  his  direction  in  a  different  way.  By  the 
direction  of  Thompson  he  receives  £33,  and  by  the 
direction  of  Thompson  ho  applies  a  portion  of  it  in 
such  and  such  a  way.  It  is  plain  that  if  Halloran 
could  recover  this  money  from  Henderson,  Thompson 
would  be  bound  to  reimburse  it  to  htm.  Therefore 
we  think  that  Thompson  had  a  right  to  protect  his 
own  interest  when  he  believed  there  was  a  just  and 
legal  defence.  It  is  said,  secondly,  that  admitting  the 
occasion  to  be  privileged,  and  that  a  good  plea  might 
be  framed,  still  it  is  necessary  to  state  not  merely  that 
the  defendant  wrote  the  letter  to  protect  his  servant, 
but  that  he  wrote  it  bond  Jids  and  without  malice. 
To  render  this  plea  a  good  one  it  must  expressly  or 
impliedly  contun  that  statement.  It  is  bad  unless 
expressly  or  by  fair  and  necessary  intendment  it  con- 
tains that  statement  We  do  not  yield  to  what  waB 
Btad  about  a  replication.  We  do  not  go  upon  that. 
Does  then  the  other  statement  about  protecting  the 
servant  imply  this?  There  is  an  authority  though  it 
does  not  precisely  bear  on  the  question — the  case  of 
Carr  ▼.  Duckett  (6  H.  &  N.  783).  Carr  was  the 
proprietor  of  building  materials  which  he  advertised 
for  sale.  Duckett  published  a  counter-advertisement 
cautioning  the  public  from  purchasing  them,  as  they 
were  his  property.  An  action  was  brought  by  Carr. 
In  England,  as  we  are  all  aware,  the  plea  to  raise  the 
question  of  privileged  occasion  is  the  general  issue. 
The  jury  must  find  whether  the  defendant  acted  bona 
Jide  and  without  malice.  So  tho  defendant,  Duckett, 
pleaded  *'  that  before  and  at  the  time  of  the  commit- 
ting of  the  grievances  complained  of  by  the  said  first 
count,  th^  plaintiff  did  unlawfully  detain  from  the  de* 
fendant  certain  timber,  &c.  the  property  of  the  defen- 
dant ;  and  that  the  defendant  was  informed  and  be- 
lieved that  the  plaintiff  did  intend  to  dispose  of  the 
same  (among  other  things)  at  the  advertised  sale  by 
auction  in  the  declaration  mentioned;  and  thereupon 
the  defendant  printed  and  published  the  said  words 


for  the  purpose  of  warning  all  persons  from  purchasing 
the  said  goods  and  chattels  so  unlawfully  detained  by" 
the  plaintiff  as  aforesaid.''  If  the  plea  stopped  therd 
it  would  be  Identical  with  the  plea  in  this  case,  but  it 
goes  on  to  add  *'  and  not  otherwise."  It  was  argued 
that  that  was  a  bad  plea  unless  it  amounted  to  the 
general  issue.  It  was  alleged  there  as  here  that  the 
plea  did  not  negative  malice;  but  the  Chief  Baron 
says — *<  It  is  plain  that  it  is  nothing  more  than  the 
general  issue.  The  defendant  says  that  he  published 
the  alleged  libel  for  a  certain  lawful  purpose  and  not 
otherwise;  therefore  he  in  fact  negatives  the  charge 
that  he  published  it  maliclonsly.  If  an  application  had 
been  made  to  a  judge  at  chambers  he  would  perhaps  ' 
have  struck  out  the  plea  or  ordered  it  to  be  amended, 
but  upon  demurrer  I  think  it  is  good."  Baron  Bram- 
well  says  (and  this  is  material  here)  ''  I  also  think 
that  the  plea  is  good  on  the  ground  already  stated, 
that  it  amounts  to  the  general  issue;  for  it  would  not 
bo  proved  unless  under  the  allegation  that  the  defend- 
ant  published  the  alleged  libel  for  the  purpose  of  warn- 
ing all  persons  from  purchasing  the  goods,  it  was 
ahown  that  it  was  done  b<ma  fide  and  without  malice." 
Applying  this,  which  is  the  only  authority,  to  the  case 
before  us,  when  the  allegation  is  that  the  letter  was 
written  to  protect  Henderson,  we  say  the  plea  would  not 
be  true  unless  it  was  written  bona  fide  and  without  ma- 
lice. The  proper  course  in  the  present  instance  would 
have  been  to  apply  to  set  aside  the  plea  as  embarrass- 
ing. I  do  not  like  to  refer  to  a  case  on  privilege  de- 
cided by  myself,  but  I  believe  my  brother  Christian 
was  not  upon  the  bench  when  Ruckley  v.  Kieman 
was  decided.  The  question  was,  if  a  letter  had  been 
written  on  a  privileged  occasion.  It  was  doubtfhl 
upon  tho  plea  whether  the  party  adopted  the  meaning 
put  upon  the  libel  by  the  inuendo.  We  were  referred  to 
cases  which  determine  that  the  lib^must  be  justified 
in  the  sense  imputed  by  the  pleader.  The  observa- 
Uons  shortly  made  by  me  were  these:-—"  We  are  of 
opinion,  in  order  to  giyo  effect  to  the  present  system 
of  pleading,  in  which  special  demurrers  are  abolished, 
and  in  lieu  of  them  a  party  may  apply  to  the  Court 
to  set  aside  any  pleading  calculated  to  embairass  that 
if  a  party,  instead  of  so  applying  to  the  Court,  will 
demur,  that  the  Court  ought  to  give  to  the  plenrllng 
demurred  to  the  meaning  that  will  support  the  plead-, 
ing,  if  the  words  psed  will  fairly  bear  such  a  meaiiing, 
rather  than  the  meaning  which  will  not  support  the 
pleading,  though,  perhaps,  under  the  old  system,  such 
pleading  would  be  objectionable  for  uncertainty  on  spe- 
cial demurrer.  Nor  do  we  at  all  think  that  the  oppo- 
site party  can  be  in  any  way  prejudiced  by  such  a 
rule  as  in  tendering^or  settling  issues  he  may  insist  011 
such  construction ;  and  it  will  clearly  be  the  duty  of 
the  judge  in  settling  the  issues  to  adopt  such  construc- 
tion." We  think  it  right  to  abide  by  this  rule,  which 
is  a  different  one  from  tho  old  one  on  pleading.  We 
are  clearly  of  opinion  that  if  such  an  application  had 
been  made  here  it  should  have  been  complied  with. 
We  have  regard  to  this,  that  malice  is  impliedly  re- 
butted by  this  plea,  and  that  the  parties  would  be  en- 
titled to  a  special  issue  on  it.  The  only  remaining 
thing  to  be  noticed  is,  that  it  is  said  thb  libel  goes  a 
little  further  than  the  libel  in  Carr  y.  Dvckettj  by 
giving  the  previous  history  of  the  plaintiff  having 
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hroBgiU  the  neighbomiiood  Into  a  tmmoQ.  I  shall 
hot  refer  to  RuM^v.Kieman  on Ihis otherwise  than 
to  refer  to  a  case  which  wis  followed  in  that  ease  (the 
esse  of  Cooke  v.  Wilde)  in  which  it  was  held  that 
the  alleged  ezeeas  being  in  relation  to  the  same  snb- 
'ect-matter,  it  was  for  the  joij  to  say  whether  the  de- 
fendant had  acted  malicioosly  nnder  the  circamstances. 
That  is  not  inconsistent  with  Carr  r.  DuckeU.  If, 
therefore,  there  was  excess  here,  the  jniy  and  not  the 
Coort  woold  be  the  proper  tnbonal  to  adjudicate  npon 
it.  All  that  was  said  in  this  letter  was  connected 
with  what  gave  rise  to  the  libeL  We  therefore  re- 
loctantlj  oTermle  this  demnrrer,  because  we  do  not 
like  giving  a  jodgment  from  which  other  conrts  may 
differ,  not  upon  any  principle,  bat  nppn  a  question  of 
how  this  plea  is  to  be  taken. 

Christian,  J.— As  the  Chief  Justice  has  obserred 
I  was  not  a  member  of  the  Court  when  EudtUy  t. 
Kieman  was  decided.  I  beg  to  say  that  it  is  upon 
the  passage  just  read  from  the  judgment  in  that  case 
by  the  Chief  Justice,  that  I  hare  arrived  at  my  con- 
clusion in  this  case;  and  that  being  so,  I  need  say  no 
more  than  that»  I  entire^  concur  in  the  decision 
pronounced. 

Demurrer  iwerruled. 


Conrt  of  Vvohatt. 

CBcpofttd  bF  W.  B.  llUI«,B^^LL.a.  BinliUr.aULAV.3 

GnMLir  V.  GuxLiT.— 25M  Nov. 

Practice — Filing  dedaaration — Several  defendants. 

Where  the  plamtiff  in  a  suH  to  eetdbUeh  a  wiU  dtee 
deviseee  under  a  former  will  to  eee  proeeedinge^  he 
ie  bound  hy  theSSrd  rule  of  16SS  to  file  hie  deda- 
ration  wMin  a  month  Jrom  the  appearance^  other^ 
wiee  the  defendant  may  move  to  lim&  a  time  for 
fiUng  iL  The  17<A  emd  19e&  ruUe  of  1861  only 
apply  to  the  cote  ofaprinegfal  defendant  or  dejm- 
danttn 

Boston,  for  the  defendant,  moved  that  the  pUintiff  be 
ordered  to  file  his  affidavit  of  scripts,  and  to  declare, 
within  a  certain  time  to  be  fixed  by  the  Court:  the 
month  from  the  appearance  had  long  since  expired, 
and  no  affidavit  of  scripts  had  been  filed  by  the  plain- 
tiff, though  the  defendant's  affidavit  had  been  filed 
loag  since. 

S.  C.  Armstrong,  for  the  plaintifl^  relied  on  the 
17th  and  19th  rules  of  April,  1861.  Here  two  other 
persons  had  been  cited  and  made  defendants  as  devisees 
nnder  a  former  will  ;*they  had  not  yet  appeared ;  and^the 
19th  rule  said  that  the  plaintiff  shall  not  be  compelled 
to  file  his  declaration  or  to  deliver  a  copy  thereof  to 
the  defendant  until  the  expiration  of  eight  days  after 
the  defendant  has  filed  his  affidavit  of  scripts. 

KEATiNaB,  J.— That  only  applies  to  the  case  of  a 
principal  defendant  These  parties  were  only  cited 
to  see  proceedmgs  and  may  never  appear.  There  has 
been  very  great  delay  in  this  case  by  the  plaintiff! 
Let  the  affidavit  of  scripts  and  declaration  be  filed  be- 
fore the  first  of  Decemberi  and  the  plaintiff  must  pay 
the  costs  of  this  motion. 


Bkbhahd  Cohhob  v.  TBS  Most  Bit.  Daibl  K*GE^ 

TIQAN,  D.D.,  B.  C.  BlSBOP  OF  KAFHOfc— jfa.  26. 

Lost  wiU^PleadingSecord. 

It  is  nsessfory  in  a  suet  to  estaUish  Ae  amteslt  of  « 
lost  will  to  set  out  the  contonts  in  an  a/idaok  or  a 
copy  lodged  m  the  registry,  and  to  refer  lokmlk 
dedaraiion;  and  a  record  which  had  been  maktp 
in  the  ordinary  form  appUoaMe  to  an  txiMijig  viU 
was  at  the  hearing  ordered  to  he  amendtd  aceori- 


This  was  a  suit  by  citation  requiring  the  deliBodaat  u 
the  sole  executor  named  in  the  will  of  Maria  MicUio, 
deceased,  to  propound  and  prove  her  will,  otherwise 
to  show  cause  why  it  should  not  be  condemned.  The 
deceased  it  appeared  had  made  her  will,  giving  nrioai 
legacies  to  Boman  Catholic  charities  or  oiher  charitiUe 
or  religious  purposes,  and  had  named  the  defe&daoi 
as  her  executor.  She  sent  her  will  to  the  defeodtot 
to  keep  but  he  had  lost  it,  however  a  copy  was  foitb- 
coming.  The  defendant  had  in  his  deehuitioa  ^ 
pounded  the  will  in  the  ordinary  form  as  an  exi^ 
will,  having  previously  in  his  affidavit  of  acripu  d^ 
tailed  the  ciroumstances  of  the  loss  and  the  ooDtents 
of  the  wilL  The  plaintiff  pleaded  only  niulae  execft* 
tion.  The  record  was  made  up,  stating  the  pleadiogi 
as  they  were  on  the  file.  The  case  was  abont  bebg 
stated  to  the  jury — IKeatinge,  J. — ^Is  not  Uua  cue 
one  of  a  lost  will?  The  reconl  is  quite  irregolv  ud 
must  be  amended,  making  it  applicable  to  the  cut.] 

Norman,  C2.C7.  (7.  Hamilton  with  hhn),  contended 
that  the  record  was  correct. — ^The  declaration  pleidi 
that  the  testatrix  made  her  will  of  such  adateand 
appointed  the  defendant  her  executor;  and  it  is  only 
matter  of  evidence  to  supply  the  contents.  In  a  cise 
before  Sir  C.  Creswell  in  England,  he  held  that  it  vit 
not  necessary  to  do  more  than  state  the  date  and  the 
character  of  the  party  who  propounds  the  will— (?2ea 
V.  Burgess  (32  L.  J.  Pr.,  157).  In  that  case,  ae  lien, 
the  affidavit  of  scripts  stated  the  loss  and  the  oonteQts 
of  the  win.  laThegoodsofEmilyCoghlan(6h. 
J.,  N.S.,  271)  your  lordship  required  the  contents  of 
a  lost  will  to  be  set  out  tn  hoBC  verba  m  an  aidavit 
to  entitle  a  party  to  probate  in  common  foim 

ExATDrai^  J.<^That  case  was  quite  right,  and  vaa 
very  peculiar.  Several  persons  made  affidavits  as  to 
the  accurate  of  drafts  or  copies,  but  I  required  tbe 
person  who  had  taken  the  instroctions  for  the  will  to 
detail  in  his  affidavit  the  Tory  words  which  the  de- 
ceased told  him  as  well  as  he  could  recollect.  As  to 
the  other  case  I  do  not  intend  to  follow  it.  I  ooosi- 
der  that  there  must  be  two  issues  for  the  J07  to  tij. 
Istly, — Whether  tne  deceased  made  her  hut  vill  ia 
writing,  bearing  date,  &C.;  and  2udly, — ^whether  the 
contents  of  the  same  were  as  appearing  and  aet  foith  ia 
a  copy  lodged  in  the  Begistry,  and  marked  vuh  1 
particular  letter;  and  how  can  those  iasaes  be  raued 
on  this  record?  Let  t):e  record  be  amended  bj  al- 
leging in  the  declaration  the  loss  of  the  will,  and  tiat 
the  contents  are  detailed  in  the  copy  now  lod^  io 
the  Begistry,  and  marked  with  the  letter  G„  and  stot- 
ing  the  proper  issues  to  which  I  have  referred.  Tbe 
record  was  amended  aocordingry,  and  on  tbe  erideoee 
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the  jaiy  found  both  iaaeB  tfimativelyy  and  a  decree 
was  made  estabiisliing  the  wilL 


Eantfttf  €sitaU»  tfourt 

CB^portid  by  C  J.  MflBBtaw,  Elq.3 
[BSFOBI  JOSGE  HaBOREAVB.] 

Estate  OF  Outsb  Tibkaudo,  owner;  Jobh  Juuah, 
PBirnoRSB. — Nov*  25,  186S. 

JVhere  the  Court  sella  under  the  comUtion  thai  a  pur- 
chaser will  he  bound  to  eaoecute^  at  the  tenanfe  ex- 
penaej  a  fee-farm  grant  of  the  premiees  to  the 
temanie^  oratruatee  forthem^  the  eum  paid  into  Court 
tenants  for  renewal  finis  is  noi  opportionaNe, 

Semble— TF7i«r0  lands  are  held  mder  a  lease  for 
lives  renewable  for  ever,  cmd  for  a  long  period  of 
yearsy  there  has  been  no  renewal^  the  representa- 
tives of  parties  who  have  not  renewed  have  no 
claim  for  fines  against  the  person  who  aubse- 
quendy  grants  the  renewal. 

This  was  an  application  to  vary  an  order  made  on 
the  17th  Jaly  last,  so  fieur  as  the  order  decided  that 
no  part  of  the  fand  m  Conrt  to  the  credit  of  the 
matter  represented  the  life  estate  of  Oliver  Tibeaudo, 
the  Goart  declaring  that  the  fund  was  not  liable  to 
daty  in  respect  of  the  snccesston  of  Oliver  Tibeando, 
and  that  an  order  be  made  declaring  that  a  snm  of 
£800  having  been  paid  into  Conrt  by  the  tenant  of 
the  lands  of  Kilcappagh  ibr  renewal  and  septennial 
fines  and  interest  thereon,  in  respect  of  a  lease  for 
lives  renewable  for  ever,  dated  2nd  January,  1699» 
which  sum  of  £800  formed  part  of  the  fnnds  in  Oonrt 
to  the  credit  of  this  matter,  the  sud  Oliver 
Tibeando  was  as  tenant  for  life  nnder  the  will  of  hb 
father,  Ridiard  William  Tibeando,  entitled  to  a  por- 
tion of  the  said  sum  of  £800  in  respect  of  the  fines 
which  fell  dne  while  he  was  tenant  for  life,  and 
interest  thereon,  and  in  respect  of  the  mterest  npon 
renewal  and  septennial  fines  dne  prior  to  the  death  of 
the  said  Bichaid  William  Tibeando;  and  that  an 
account  be  taken  of  the  amount  to  which  the  said 
Oliver  was  so  entitled  in  respect  of  renewal  and  sep- 
tennial fines  and  interest;  and  that  Mrs.  Sophia 
Tibeaudo,  as  administratrix  of  the  said  Oliver,  be  de- 
clared justly  entitled  thereto;  and  that  the  said 
amount  be  paid  to  the  said  Mrs.  Sophia  Tibeando  out 
of  the  fhnds  still  ia  Conrt  to  the  credit  of  these  mat- 
ters, fiiBt  deducting  thereout  any  sum  that  shall  have 
been  properly  paid  for  succesuon  duty,  payable  by  the 
said  OUver  Tibeando.  It  appeared  that  in  1855, 
R.  W.  Tibeando,  of  Portnahinch,  in  the  Queen^s 
Ceunty,  by  his  will,  devised'  the  estate  to  Oliver 
Tibeando  for  his  life,  with  remainder  to  his  issue  tail 
male,  remainder  to  his  second  son  Joseph  for  life,  and 
his  issue  in  tail  male.  Richard  Wm.  Tibeaudo  died 
OQ  1st  January,  1S56,  when,  Oliver  being  then  under 
age,  the  trustees  of  Richard  William's  will  entered 
into  possession  for  Oliver  up  to  the  time  he  attained 
sge  in  Septeipber,  1857*  Oliver  died  on  3rd  January, 
1B60,  intestate,  and  without  issue.  Sophia  obtained 
adminbtratton.    On  the  death  of  Oliver,  Joseph  be* 


came  entitled  under  the  will  to  an  estate  for  lifo. 
The  tenant  of  the  lands  of  Kilcappagh  having  been 
returned  upon  the  notioe  to  tenants  as  tenant  frojn 
year  to  year,  filed  an  objection,  claimmg  to  hold  nn- 
der lease  for  Uvea  renewable  for  ever,  dated  1st  and 
2nd  Jajutary,  1699,  subject  to  the  yearly  rent  then 
paid  for  sud  lands,  and  a  renewal  fine  of  £10  on  tho 
fall  of  each  life.  It  was  sUted  that  said  lease  had 
been  renewed,  but  no  particukrs  of  any  such  renewal 
were  given,  nor  was  it  pretended  that  the  origmal 
lease  or  any  renewal  was  forthcoming,  or  that  any 
lives  were  in  being,  and,  in  fact,  the  sole  evidence  of 
the  existence  at  any  time  of  such  lease,  rested  upon 
recitals  in  certain  documents,  executed  by  the  ten- 
ants or  their  predecessors  inter  m,  and  in  no  way 
binding  on  the  owners  in  this  matter.  The  said  ob« ' 
jection  was  accordingly  rensted  on  the  part  of  Joseph 
Tibeando,  the  then  owner  of  the  lands,  and  came  on 
to  be  heard  on  the  18th  of  July,  1862,  when  tho 
owners  and  petitioners  denying  the  right  of  the  ten^- 
ant  to  a  renewal,  it  was  ordered  that  said  objection 
should  stand  to  the  November  following,  with 
liberty  to  the  tenants  to  file  a  canse  petition,  in  the 
meantime  to  establish  the  alleged  rtght.  On  the 
same  occasion  the  tenants  offered  to  compromise  by 
paying  £600  in  lieu  of  renewal  fines,  provided  the 
alleged  lease  were  admitted;  and  it  being  stated  in 
Court  that  £800  would  be  accepted,  the  order  pro- 
vided that  the  tenant  might  offer  £800,  and  if  ac- 
cepted, might  lodge  that  sum  in  Court  before  Novem- 
ber. The  tenant  having  agreed  to  pay  said  sum  of- 
£800,  upon  the  pur  chaser  in  this  coort  being  bound 
to  execute  a  fee-farm  grant  on  the  terms  of  the  al- 
leged lease,  the  offer  was  accepted,  and  the  amount 
subsequently  transferred  to  the  credit  of  this  matter, 
in  Government  stock,  equivalent  to  BOOL  Subsequent  to 
the  lodgment  of  the  money,  and  pending  the  settlement  of 
the  schedule  and  allocation  of  the  fund,  no  daim  was 
put  forward  by  any  party  to  any  separate  interest  in 
the  £800,  although  all  parties,  including  the  per- 
sonal representatives  of  Oliver  Tibeaudo  and  Richard 
William  Tibeaudo,  had  notice  of,  and  attended  the 
proceedings,  but  siud  sum  was  always  treated  as  part 
of  the  owner^s  estate.  The  question  for  the  Court 
now  was,  whether  the  widow  and  executrix  of 
Oliver  Tibeaudo,  who  had  been  tenant  in  possession 
for  three  years,  was  entitled  to  any  and  what  portion 
of  Slid  sum  of  £800. 

Ores,  for  Mrs.  Sophia  Tibeando,  contended,  in 
support  of  the  motion,  that  she  was  entitled  to  a  por- 
tion of  the  £800,  which  was  the  estimated  amount  of 
renewal,  septennial  fines,  and  interest  in  respect  of  the 
three  years.  Olivei*,  as  tenant  for  life  under  the  will  of 
B.  William,  was  entitled  to  any  fines  that  ought  to  have 
beenpaid^  while  his  life  estate  lasted.  It  was  settled 
by  authority  that  where  a  party  has  died  who  would 
have  received  fines  had  they  been  tendered  at  times 
when  they  ought  to  have  been  paid,  his  representa- 
tives are  entitled.  Richard  William,  by  his  will,  set- 
tled the  orpus  of  fines  accumulated  up  to  his  death 
as  an  incident  to  or  accessory  of  the  estate  settled—* 
acoessorium  aequitur  meum  principale  —  and  Oliver 
was  Entitled  to  whatever  interest  the  corpua  of  fines 
yielded  during  his  period  of  possession.  Counsel 
cited  Freeman  t«  Boyle  (2  Ridgwsy^s  Pari  Cases); 
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hroaght  the  neighbomiiood  into  a  tarmoil.  I  shall 
hot  refer  to  Ruddey  ▼•  Kieman  on  this  otherwise  than 
to  refer  to  a  case  which  was  followed  in  that  ease  (the 
esse  of  Cooke  v.  WUie)  in  which  it  was  held  that 
the  alleged  excess  being  in  relation  to  the  same  snb- 
'ect-matter,  it  was  for  the  J  017  to  say  whether  the  de- 
fondant  had  acted  malicioosly  ander  the  circnmstances. 
That  is  not  inoonsbtent  with  Carr  ▼•  DucketL  If, 
therefore,  there  was  excess  here,  the  jniy  and  not  the 
Coort  woold  be  the  proper  tribonal  to  adjadicate  npon 
it.  All  that  was  said  in  this  letter  was  connected 
with  what  gave  rise  to  the  libeL  We  therefore  re- 
Inctantlj  OTermle  this  demnrrer,  because  we  do  not 
like  giving  a  Jadgment  from  which  other  coarts  may 
differ,  not  npon  any  principle,  bnt  nppn  a  qnestion  of 
how  this  plea  is  to  be  taken. 

CHRumAK,  J.— >A8  the  Chief  Jostice  has  obserred 
I  was  not  a  member  of  the  Court  when  RucJtU^f  y. 
Kieman  was  decided.  I  beg  to  say  that  it  is  npon 
the  passage  just  read  from  the  judgment  in  that  case 
by  the  Chief  Justice,  that  I  hare  arrived  at  my  con- 
clusion in  this  case;  and  that  bemg  so,  I  need  say  no 
more  than  that»  I  entire^  concur  in  the  decision 
pronounced. 

Demurrer  overruled. 


Conrt  of  Sfivchatt. 

CBcpofttd  bF  W.  B.  1IUI«,B^^LL.D..  BintaUr.aULAV.3 

GmcLir  V.  GuiCLir^ — 25th  Nov. 

Practice — FHing  declaration — Several  defendawtSm 

Where  the  plahuiff  in  a  sud  to  eetabUeh  a  wiU  eUee 
deviseee  under  a  former  will  to  eee  proeeedinffe^  he 
ie  bound  hy  the  SSrd  rule  oflSSS  to  file  hie  deeta- 
ration  wMin  a  month  Jrom  the  appearance^  other' 
wiee  the  defendant  may  move  to  lim&  a  time  fir 
fiUng  iL  The  11th  and  IQth  rulee  of  1861  only 
apply  to  the  eaee  ofaprinc^pal  defendamt  or  defon- 
difUe. 

Boston^  for  the  defendant,  moved  that  the  plaintiff  be 
ordered  to  file  his  affidavit  of  scripts,  and  to  declare, 
within  a  certain  time  to  be  fixed  by  the  Court:  the 
month  from  the  appearance  had  long  since  expired, 
and  no  affidavit  of  scripts  had  been  filed  by  the  plain- 
tifl^  though  the  defendant's  affidavit  had  been  filed 
long  since. 

S.  C.  Armetrong,  for  the  plainti£^  relied  on  the 
17th  and  19th  rules  of  April,  1861.  Here  two  other 
persons  had  been  cited  and  made  defendants  as  devisees 
nnderaformerwill;'they  had  not  yet  appeared;  and-the 
19th  rule  said  that  the  plaintiff  shall  not  be  compelled 
to  file  his  declaration  or  to  deliver  a  copy  thereof  to 
the  defendant  until  the  expiration  of  eight  days  after 
the  defendant  has  filed  his  affidavit  of  scripts. 

KEATiNaB,  J.— That  only  applies  to  the  case  of  a 
principal  defendant  These  parties  were  only  cited 
to  see  proceedings  and  may  never  appear.  There  has 
been  very  great  delay  in  this  case  by  the  plaintiff. 
Let  the  affidavit  of  scripts  and  declaration  be  filed  be- 
fore the  first  of  Decemberi  and  the  plaintiff  must  pay 
the  costs  of  this  motion. 


BXBHAHD  COHVOB  V.  THE  MoST  RXV.  DjdOEL   MKSeT- 

TiQAN,  D.D.,  B.  C.  Bdbop  OF  IUphoeb. — Ifov.  26» 
IfOet  wiU — Pleading — Record, 

It  ie  neeeefary  in  a  eud  to  eetaUith  the  eontaite  of  a 
loet  wiU  toeetoutAe  contente  in  an  affidamt  or  a 
copy  lodged  in  the  registry^  and  to  refer  to  it  im  the 
dfedaradon;  and  a  record  which  hadheen  made  up 
in  the  ordinary  form  appUoaMe  to  an  eoneting  wpHI 
wae  at  the  hearing  ordared  to  he  amended  acoord- 


This  was  a  suit  by  citation  requiring  the  defoidaiit  as 
the  sole  executor  named  in  the  will  of  Maria  Macklin, 
deceased,  to  propound  and  prove  her  will,  otherwise 
to  show  cause  why  it  should  not  be  condemned.  The 
deceased  it  appeared  had  made  her  will,  giving  varioos 
legacies  to  Roman  Catholic  charities  or  other  charitable 
or  religions  purposes,  and  had  named  the  defendant 
as  her  executor.  She  sent  her  will  to  the  defendant 
to  keep  bnt  he  had  lost  it,  however  a  copy  was  forth- 
coming. The  defendant  had  in  his  dedaration  pro- 
ponnded  the  will  in  the  ordmary  form  as  an  existing 
will,  having  previously  in  his  affidavit  of  scripU  de- 
tailed the  circnmstances  of  the  loss  and  the  contents 
of  the  wilL  The  plaintiff  pleaded  only  undue  ezeco- 
tion.  The  record  was  made  np,  stating  the  pleadings 
as  they  were  on  the  file.    The  case  was  about  being 


stated  to  the  Jury — [Keatinge^  J. — ^Is  not  this 

one  of  a  lost  will?    The  record  is  quite  irregular  and 

must  be  amended,  making  it  applicable  to  the  case.3 

Norman^  C2.C7.  (/•  Hamilton  with  hun),  contended 
that  the  record  was  correct. — The  deelaraUon  pleads 
that  the  testatrix  nuule  her  will  of  such  a  date  and 
appointed  the  defendant  her  executor;  and  it  is  onlj 
matter  of  evidence  to  supply  the  contents.  In  a  case 
before  Sir  C.  Creswell  in  En^^d,  he  held  that  it  waa 
not  necessary  to  do  more  than  state  the  date  and  the 
chancter  of  the  party  who  propounds  the  will — (?lea 
T.  Burgeee  (32  L.  J.  Fr.,  157).  In  that  case,  as  here, 
the  affidavit  of  scripts  stated  the  loss  and  the  contents 
of  the  win  In  The  goode  of  Emily  Coghlan  (6  Ir. 
J.,  N.S.,  271)  your  lordship  required  the  contents  of 
a  lost  will  to  be  set  out  in  hoc  verba  in  an  affidavit 
to  entitle  a  party  to  probate  in  common  form. 

ExATnrai^  J.— Thiu  case  was  quite  right,  and  was 
very  peculiar.  Several  persons  made  affidavits  as  to 
the  accuracy  of  drafts  or  copies,  but  I  required  the 
person  who  had  taken  the  instructions  for  the  will  to 
d^ail  in  his  affidavit  the  Tory  words  which  the  de* 
ceased  told  him  as  well  as  he  could  recollect.  As  to 
the  other  case  I  do  not  intend  to  follow  it.  I  oonsi- 
der  that  there  must  be  two  issues  for  the  jury  to  try. 
Istly, — Whether  tne  deceased  made  her  last  will  in 
writing,  bearing  date,  &c.;  and  2udly, — whether  the 
contents  of  the  same  were  as  appearing  and  set  fbith  in 
a  copy  lodged  in  the  Registry,  and  marked  with  a 
particular  letter;  and  how  can  those  issues  be  raised 
on  this  record?  Let  the  record  be  amended  by  al- 
leging in  the  declaration  the  loss  of  the  will,  and  tl  at 
the  contents  are  detailed  in  the  copy  now  lodged  in 
the  Registry,  and  marked  with  the  letter  C„  and  stat- 
ing the  proper  issues  to  which  I  have  referred.  The 
record  was  amended  aocordrngfy,  and  on  the  evidence 
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the  joiy  fbond  both  iaaeB  tfimativelj,  and  a  decree 
was  made  estaUiahing  the  wilL 


Eantfttf  €sitaU»  tfourt 

CB^portld  bF  &  J.  MflBBtaW,  Elq.3 

[BsFOBi  Judge  Haboreavb.] 

Ectateof  Outee  TmBAUDO»  owner;  Jobh  Juuah, 
PErrnonBB. — Nov.  25,  186S. 

Where  the  Court  Bella  under  fhecondUum  ihat  a  pur- 
chaser wU  he  houfki  to  execute^  <tf  the  tenmd^a  ex- 
penae^  a  fee- farm  grant  <yf  the  premiaea  to  the 
tenanta^  oratruatee  forthem^  Ae  aum paid  into  Court 
tenaniajor  renewal  finia  ia  not  apportionaNe. 

Semble — Wliere  landa  are  held  under  a  leaae  for 
Uvea  renewable  for  ever^  cmd  for  a  long  period  qf 
yeara^  there  has  been  no  renewal^  the  repreaenta- 
tivea  of  partiea  who  have  not  renews  have  no 
claim  for  finea  againat  the  person  who  subse- 
quendg  grants  the  renewal. 

This  was  an  application  to  raiy  an  order  made  on 
the  17th  Jalj  last,  so  far  as  the  order  decided  that 
no  part  of  the  fnnd  in  Conrt  to  the  credit  of  the 
matter  represented  the  life  estate  of  Oliver  Tibeando, 
the  Court  declaring  that  the  fnnd  was  not  liable  to 
datj  in  respect  of  the  succession  of  Oliver  Tibeaado, 
and  that  an  order  be  made  dechmng  that  a  sum  of 
£800  having  been  paid  into  Conrt  bj  the  tenant  of 
the  lands  of  KOcappagh  for  renewal  and  septennial 
fines  and  bterest  thereon,  in  respect  of  a  lease  for 
Dves  renewable  for  ever,  dated  2nd  Januaiy,  1699, 
which  sum  of  £800  formed  part  of  the  funds  in  Conrt 
to  the  credit  of  this  matter,  the  sud  Oliver 
Tibeando  was  as  tenant  for  life  under  the  will  of  his 
father,  Ifidiard  William  Tibeando,  entitled  to  a  por- 
tion of  the  said  sum  of  £800  in  respect  of  the  fines 
which  fell  due  while  he  was  tenant  for  life,  and 
interest  thereon,  and  in  respect  of  the  mterest  upon 
renewal  and  septennial  fines  due  prior  to  the  death  of 
the  said  Bichard  William  Tibeando;  and  that  an 
account  be  taken  of  the  amount  to  which  the  said 
Oliver  was  so  entitled  in  respect  of  renewal  and  sep- 
tennial fines  and  interest;  and  that  Mrs.  Sophia 
Tibeando^  as  administratrix  of  the  said  Oliver,  be  de- 
clared jnstlj  entitled  thereto;  and  that  the  said 
amount  be  paid  to  the  said  Mrs.  Sophia  Tibeando  out 
of  the  funds  still  in  Conrt  to  the  credit  of  these  mat- 
ters, fint  dedncting  thereout  any  sum  that  shall  have 
been  properly  paid  for  succession  duty,  payable  by  the 
said  Oliver  Tibeando.  It  appeared  that  in  1855, 
B.  W.  Tibeaudo,  of  Portnahinch,  in  the  Qneen^s 
.County,  by  his  will,  devised  the  estate  to  Oliver 
Tibeaudo  for  his  life,  with  remainder  to  his  issue  tail 
male,  remiunder  to  his  second  son  Joseph  for  life,  and 
his  issue  in  tail  male,  Richard  Wm.  Tibeando  died 
on  Ist  January,  lvS56,  when,  Oliver  being  then  under 
age,  the  trustees  of  Richard  William's  will  entered 
into  possession  for  Oliver  up  to  the  time  he  attained 
age  in  Septeipber,  1857.  Oliver  died  on  3rd  January, 
1860,  intestate,  and  without  issue.  Sophia  obtained 
administration.    On  the  death  of  Oliver,  Joseph  be« 


came  entitled  under  the  will  to  an  estate  for  Ufo. 
The  tenant  of  the  lands  of  Ealcappagh  having  been 
returned  upon  the  notice  to  tenants  as  tenant  from 
year  to  year,  filed  an  objection,  claiming  to  hold  un- 
der lease  for  Uves  renewable  for  ever,  dated  1st  and 
2nd  Jaauary,  1699,  subject  to  the  yearly  rent  then 
paid  for  sud  lands,  and  a  renewal  fine  of  £10  on  the 
fall  of  each  life.  It  was  stated  that  said  lease  had 
been  renewed,  but  no  particukrs  of  any  such  renewal 
were  given,  nor  was  it  pretended  that  the  original 
lease  or  any  renewal  was  forthcoming,  or  that  any 
lives  were  in  being,  and,  in  fact,  the  sole  evidence  of 
the  existence  at  any  time  of  such  lease,  rested  upon 
recitals  in  certain  documents,  executed  by  the  ten- 
ants or  their  predecessors  inter  m,  and  in  no  way 
binding  on  the  owners  in  this  matter.  The  sud  ob«' 
jection  was  accordingly  resisted  on  the  part  of  Joseph 
Tibeando,  the  then  owner  of  the  lands,  and  came  on 
to  be  heard  on  the  18th  of  July,  1862,  when  the 
owners  and  petitioners  denying  the  right  of  the  ten- 
ant to  a  renewal,  it  was  ordered  that  said  objection 
should  stand  to  the  November  foUowmg,  with 
liberty  to  the  tenants  to  file  a  cause  petition,  in  the 
meantime  to  establish  the  alleged  rtght.  On  the 
same  occasion  the  tenants  ofiered  to  compromise  by 
paying  £600  in  lien  of  renewal  fines,  provided  the 
alleged  lease  were  admitted;  and  it  being  stated  in 
Conrt  that  £800  would  be  accepted,  the  order  pro- 
vided that  the  tenant  might  ofier  £800,  and  if  ac- 
cepted, might  lodge  that  snm  in  Conrt  before  Novem- 
ber. The  tenant  having  agreed  to  pay  said  sum  of 
£800,  upon  the  pur  chaser  in  this  coort  being  bound 
to  execute  a  fee-farm  grant  on  the  terms  of  the  al- 
leged lease,  the  offer  was  accepted,  and  the  amount 
snbseqnently  transferred  to  the  credit  of  this  matter, 
in  Government  stock,  equivalent  to  %WL  Subsequent  to 
the  lodgment  of  the  money,  and  pending  the  settlement  of 
the  schedule  and  allocation  of  the  fund,  no  clum  was 
pnt  forward  by  any  party  to  any  separate  interest  in 
the  £800,  although  all  parties,  mcluding  the  per- 
sonal representatives  of  OUver  Tibeando  and  Richard 
William  Tibeando,  had  notice  of,  and  attended  the 
proeeedmgs,  bnt  sud  snm  was  always  treated  as  part 
of  the  owner^s  estate.  The  question  for  the  Conrt 
now  was,  whether  the  widow  and  executrix  of 
Oliver  Tibeaudo,  who  had  been  tenant  in  possession 
for  three  yeaxa,  was  entitled  to  any  and  what  portion 
of  siid  snm  of  £800. 

Cree^  for  Mrs.  Sophia  Tibeando,  contended,  in 
support  of  the  motion,  that  she  was  entitled  to  a  por- 
tion of  the  £800,  which  was  the  estimated  amount  of 
renewal,  septennial  fines,  and  interest  in  respect  of  the 
three  years.  Oliver,  as  tenant  for  life  under  the  will  of 
B.  William,  was  entitled  to  any  fines  that  ought  to  have 
been  paid^  while  his  life  estate  lasted.  It  was  settled 
by  authority  that  where  a  party  has  died  who  would 
have  recdved  fines  had  they  been  tendered  at  times 
when  they  ought  to  have  been  paid,  his  representa- 
tives are  entitled.  Richard  William,  by  his  will,  set- 
tled the  c:>rpua  of  fines  accumulated  up  to  his  death 
as  an  incident  to  or  accessory  of  the  estate  settled—* 
acceaaorium  aequitur  meum  principale  —  and  Oliver 
was  Entitled  to  whatever  interest  the  corpua  of  fines 
yielded  during  his  period  of  possession.  Counsel 
cited  Freeman  v.  Boyle  (2  Ridgway's  Pari  Cases); 
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TutM  Y.  Adanaon  (3  Law  R.,  N.  S.,  157);  Tayhr 
t.  Horde  (1  Barr.,  121);  Merion  y.  ArchbM  (4  L 
E.  Rep.);  SueUy.  ]UnCafd(y  Ir.  Oh.  R.  122);  Lyne 
on  Leases,  p.  209;  Farlong  on  Landlord  and  Tenant, 
p.  284.  [By  the  CourL—Tht  adminisfratrix  of 
OfiTer  had  no  interest  in  the  fines  which  wonld  have 
been  payable  in  the  life  of  Ricbaid  William,  if  the  ten- 
ants had  elected  to  renew  in  his  lifetime.  The  eatate 
was  dcTised  by  him  for  snooesstTe  life  estates,  with 
the  benefit  of  the  arrears  of  fines  to  whomaover  should 
be  required  bj  the  tenants  to  grant  a  renewal.  Now 
Oliver  might  have  secured  this  fhnd  if  he  had  served 
a  notice  on  the  tenants  requiring  them  to  take  a  re- 
newal, but  he  did  not  do  so.] 

M^Mahm  for  Joseph  Tibeando  insisted  that  the 
executrix  was  not  entitled  to  any  portion  of  the  fines 
which  fell  due  during  the  three  years.      The  £800, 
moreover,  was  paid  by  way  of  commntation,  and  there 
was  no  way    of  determining  or  apportioning  the 
amount  due  to  the  executrix. 
JaDGBHAEGRBAyB.— Inthis  case  of  Tlbeando^sEstate 
the  general  question  was  discussed,  whether  an  accnmuk- 
tion  of  several  fines  belongs  to  the  person  who  grants 
the  renewal  or  is  divisible  between  him  and  the  repre- 
sentatives of  former  owners  of  estates.    The  drcnm- 
stanoes  of  this  case  seem  to  me,  however,  to  exclude 
the  question  here.    It  appears  that  the  property  was 
l^rought  into  this  court  for  sale  in  the  lifetime  of  the 
late  Oliver  Tibeando;  and  when  ordered  to  be  sold  it 
had  the  benefit  of  the  fact  that  this  lease  had  not  been 
renewed  for  a  very  long  time,  if  at  all.  Had  the  Court 
chosen  to  sell  the  property  in  that  condition,  it  is  ob- 
vious that  the  corpus  of  the  estate  would  have  got  the 
full  benefit  of  this  circumstance;  and  what  was  done 
in  this  case  substantially  amounted  to  the  same  thing. 
The  Ck>ui't  made  it  a  condition  of  sale  that  the  pur- 
chaser should  renew,  and  it  exacted  fh>m  the  lessees 
a  sum  of  £800  as  the  price  of  this  condition,  that 
sum  being  fixed  upon  by  consent  as  representing  the 
probable  amount  of  renewal  fines  which  the  purchaser 
wonld  have  got  if  no  such  condition  had  been  inserted. 
The  renewal  was  granted,  not  by  any  tenant  for  life,  but 
as  it  W^re  by  the  Oourt;  and  what  the  inheritance 
lost  by  the  renewal  b  restored  to  it  by  giving  it  the 
£800  which  was  directed  to  be  brought  into  Court 
and  added  to  the  corpus  of  the  fund,  and  not  to  be 
paid  to  any  tenant  for  life  or  representatives  of  de- 
ceased tenants  for  life.     The  general  question  there- 
fore does  not  arise;  but  if  it  did  I  think  it  will  be 
fouuil  to  l)e  substantially  concluded  by  the  legislation 
which  has  taken  place  in  reference  to  renewals.     No 
oue  reading  the  21st  section  of  the  5  &  6  Wm.  IV:, 
c  17,  could  for  a  moment  imagine  that  the  represen- 
tatives of  parties  who  had  not  renewed  could  have 
any  claims  fur  fines  upon  a  subsequent  rc|fiewal.     The 
section  provides  in  case  a  renewal  is  made  for  a  luna- 
tic by  the  Master  the  fine  is  to  go  ultimately  to  his 
heir  and  not  his  executor,  showing  that  if  the  lunatic 
had  not  renewed,  his  heir  would  have  had  the  fine; 
whereas  according  to  the  view  suggested  on  the  part 
of  the  applicant  it  would  belong  to  his  executor,  the 
(UB  having  accrued  (as  it  is  called)  in  his  lifetime. 

Motion  refused  with  costs^  measured  at  £5,  to 
be  paid  by  Sophia  to  Joseph  Tibeaudo, 
Petitioner's  costs  to  be  costs  in  the  matter. 


€ivtnit  Casts.  I 

CRipoitad  lijr  OQiMU&ttM  MoBor,  Ea^JBmMmjDn.l 

HokbCibcuit*  I 

WfimiBATH  SixmcBB  AasBo,  1863. 

[Bbiobb  thb  Lqed  Cbdef  Baboh.}  i 

RflonrA  V.  Bomir.  ' 

HurdsT'-^Sttttemsnt  for  the  prosecution.  , 

Counsel  not  to  state  m  his  address  to  jury  statemonti    I 

made  by  prisoner  after  his  arrest.     . 
Battsrshy^  (^(7.,  in  his  opening  addresser  the  proee-     I 
cution,  was  about  stating  to  the  juiy  the  particoius 
of  certain  statements  which  the  prisoner  hid  made  to     | 
police  constables  and  a  magistrate  after  his  arrest 

Curran  and  MoUoy^  for  the  prisoner  objected,  and 
sdd  it  had  always  been  held  not  proper  for  oonnael  to 
state  to  the  jury  in  his  opening  address  admissions 
made  by  the  prisoner,  inasmuch  as  they  are  freqoentlj    I 
afterwuds  rejected  as  inadmismble. 

The  Chibf  Babov  smd  that  in  the  course  of  his  ex- 
perience as  Crown  prosecutor  he  had  never  known 
such  statements  to  be  introduced  into  the  addresses  of 
counsel <  opening  the-  case  for  the  .Grown;  and  that 
even  if  it  were  necessary  now  to  create  a  precedent,  lie 
would  make  onci  and  rule  that  they  should  not  be 

sUted.  

Bboina  v.  Boinmr. 
Answer  by  a  prisoner^  after  his  arrest^  to  a  quation 

aSted  by  police  constable  inadmissibU. 
W.  B.,  a  police  constable,  arrested  the  prisonei^ 
and  having  given  the  usual  and  proper  csatioo, 
proceeded  to  search  his  house;  having  fiund  the  pri- 
sonei's  ooat,  which  was  wet  from  washing,  the  con- 
stable asked  prisoner  why  he  had  washed  his  coat. 

Battert^,  Q,C.,  for  the  prosecution,  proposed  to 
give  in  evidence  the  prisoner's  answer  to  this  qnestion 
Curran  and  MoUoy^  for  the  prisoner,  objected. 
The  Chief  Babon  ruled  the  answer  coold  not  be 
given  in  evidence,  and  said  that  where  a  constable  a^ 
resta  a  party  he  ought  to  abstain  from  asidng  qnes- 
tions;  he  ought  to  leave  that  duty  to  the  magistnte, 
who  alone  has  the  power  to  reduce  to  writing  what  is 
said  by  the  prisoner. 

Mabtbobouoh  SmofBB  AssBBS,  ]863» 
[Bbfobb  thb  Lord  Cmsr  Babon.] 
RaaiirA  v.  Wilbain  mxd  Euzabbth  Btav. 
Threatening  letler^Comparison  of  hq^ndmiti^'' 
Police  oVcers  and  eonstabkt  natadnUssibkastxptfit. 
Thb  prisoners  were  indicted  for  writing  and  sendtog 
a  threatening  letter. 

BaU^  Q.C.,  for  the  prosecution,  proposed  to  ex- 
amine sub-inspector  M.  B.,  who  had  compared  the 
writing  in  the  threatening  lettar  with  the  writing  m 
certain  books  found  in  the  prisoner*s  house,  andwbj^ 
the  prisoner  £liaabeth  had  admitted  to  be  in  her  bsDO- 
writing,  as  to  whether  or  not  they  were  all,  in  hu 
opinion,  written  by  the  same  person. 

Curran,  for  the  prisoner,  objected  to  this  eyldence- 

Ball,  dC.  replied  that  M.  B.  had  giv*i  f^^ 
evidence  without  objection  on  trials  in  different  counties 

The  Chief  Babok  refused  to  receive  the  eridcnoe, 
and  said  that  this  class  of  evidence  shonld  be  given 
by  witnesses  skilled  in  decipherfng  handwriting. 

The  prisoners  were  acquitted. 
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Stolto  Court. 

.    C>«P«Mbf  JolmMimrat,Biq^BanMtt4itXaw.J 

Wnm  V.  Kkox  and  Qwax^^Nov.  23,  186& 

Settmg  dawn  petiUon^Wdni  of  praseciUhn — 27M 
Omerof  Order. 

Where  an  <n^  woe  made  by  ooneeiU  giving  Juriher 
time  to  file  addiUonai  affidavits^  YL^\^  thai  this  did 
wot  eMtmdtke  iime/or  setting  down  the  petition^  hU 
that  thetwo  terms  ran  from  the  fling  of  the  agiswer- 
ing  affidaeits. 

Tbb  was  a  moiiooy  on  the  part  of  the  petitioner,  that 
two  aide-bar  orden  entered  by  the  respondents,  order- 
ing the  pe^tioner  to  paj  the  eoets,  on  the  ground  that 
the  Buit  bad  been  diemiased  for  want  of  proaeeution, 
might  be  set  aside  for  irregnlaritjr,  or  that  the  petition 
might  be  reinstated.  The  original  petition,  which  was 
for  aettug  aside  a  deed,  had  been  filed  on  the  20th 
October,  1863«  There  was  then  an  application  on  be- 
half of  the  respondent,  that  petitioner  should  give  se- 
cnrity  lor  costs.  And  the  order  of  the  Master  of  the 
BoQs  lefusittg  such  secnrity  was  dated  16th  January, 
1863.  The  answering  affidaTits  were  filed  on  the 
24th  Februaiy,  1863.  There  was  then  an  order  made 
\sj  conaent  of  the  parties  aUowmg  the  petitioner  one 
week  to  file  affidavits  in  reply  dated  April  2nd,  1862, 
and  three  weeks  after  were  granted  to  respondents  to 
file  their  affidavits  in  reply.  The  side-bar  rule  dedar^ 
log  the  petition  dismissed  bore  date  the  9th  Nov.  1863. 

(7.  J7.  (fNeiU  now  moved  the  Court  to  set  aside 
this  order  or  to  reinstate  the  petition.  The  rule  had 
been  made  under  the  27  th  General  Order,  1851,  which 
providea  ^Tbat  every  cause  petition  which  shall  not 
have  been  set  down  fi>r  hearing  for  the  space  of  two 
whole  tenns  after  the  time  at  which  it  might  have 
been  so  aet  down  agunst  any  party,  according  to  the 
regulationa  herehiafter  made,  shall  thereupon,  without 
any  rule  or  order,  stand  dismissed."  The  rule  further 
provides  for  the  side-bar  rule  being  entered  for  costs, 
and  that  die  petition  may  be  remstated'on  such  terms 
as  the  Court  may  deem  juat.  He  moved  pn  two 
gronnda;  first,  that  the  aide-bar  order  was  hregular, 
as  two  terms  had  not  yet  elapsed.  The  time  In  ordi- 
naiy  caaes  ran  firom  the  filing  of  the  answering  affida- 
vit; but  here,  as  the  time  for  filmg  affidavits  had  been 
extended  by  consent,  the  time  should  begm  to  run 
from  then.  In  the  second  place,  even  if  the  Court 
ruled  agmnat  him  on  this  point  jet  the  petition  should 
be  reinstated  to  prevent  substantial  justice  from  being 
defeated.  The  petition  was  to  set  aside  a  deed  exe- 
cuted under  drcnmstances  which,  if  proved—as  they 
would  be  proved  l^  five  or  six  unprejudiced  witnesses, 
ootttradicted  indeed  to  some  extent  by  those  who  had 
sn  interest  in  supporting  the  deed — would  necessarily 
iavalidate  it.  These  facts  were  sufficient  to  justify 
the  interference  of  a  court  of  equity  to  rdnstate  the 
petition. 

Brewster^  (^C  and&  TTofiksr  for  respondent,  Knox. 
— ^The  Court  could  never  sanction  such  adoctrine  as  that 
now  submitted  to  it.  The  rule,  they  contended,  was  quite 
clear  that  the  time  should  begin  to*  inn  from  the  period 


at  which  the  cause  might  have  been  set  down.  The 
cause  might  have  been  set  down  as  soon  as  the  an- 
swering affidavita  were  filed.  The  fact  that  additional 
affidavits  were  filed  by  consent  did  not  make  any  dif- 
ference. The  second  ground  of  petitioner's  ^plicA- 
tion  was  equally  bad.  A  very  strong  case  should  be 
shown  befi>re  the  Court  would  uiterfere — Garter. 
Brown  (4  Ir.  Ch.  910).  In  this  case  there  were  se- 
veral affidavits  filed  by  the  respondents  contradicting 
those  of  the  petitioner  m  the  most  material  particukn. 
The  Court  would  never  go  into  the  merits  of  the  case 
onasimplemoUon. 

JSxAom,  0.(7.,  and  Jdlstt  for  respondent  Swan. 

The  MiOTBs  OP  THE  Boua  said  that  the  present  motion 
amounted  almost  to  a  contempt  of  court.  It  was  an  ap- 
plicationby  way  of  appeal  from  the  Lord  Chancellor,  he 
havmg  by  his  order  declared  that  the  petition  stood  dis- 
missed. It  was  a  monstrous  doctrine  to  contend  that 
the  time  for  setting  down  a  petition  was  extended  by 
the  filing  of  additional  affidavits;  that  if  affidavits, 
by  way  of  rebutter  or  surrebutter,  rejoinder  or  sur- 
rejoinder, were  put  in,  two  terms  were  still  to  be  given 
firom  the  filing  of  the  last.  The  two  terms  must  run 
from  the  filing  of  the  answer,  whether  additional  affi- 
davits were  filed  by  consent  or  not.  With  regard  to 
the  second  ground  put  forward  in  support  of  the  mo- 
tion, he  conld  not  sanction  it  He  could  not  hear  the 
entire  case  and  come  to  a  conclusion  as  to  its  merits 
on  a  mere  motion.  If  such  were  the  case  briefii  would 
have  to  be  frimished  to  counsel  as  if  the  cause  were  at 
hearing;  and  probably  the  petitioner  himself  would  be 
the  first  to  object  to  thb  when  the  costs  came  to  be 
taxed.  The  motion  should  therefore  be  refused,  with 
costs. 


(Tourt  of  €tuttn^%  Mtm^. 

[Bcpovtcd  bj  WUII«m  Woodlock,  Eiq.,  BuiMaMUawJ 

liORD  Aldborouqb  V.  Haoabtt. — May  7,  8. 

Pleading-^AcGOunt  staUd^Omissian  of  words, 
^Moneyfoundtobeduebydsfendanttoptasntiff.'^ 

A  count  in  a  summons  and  plaint  complaining  **thai 
the  defendant  ie  indebted  to  the  plaintiff  in  the  sum 
of  £63  14«,,  money  pc^able  by  &e  defetdant  to  the 
plaintiff  on  an  account  stated  between  them,^*  held 
good  on  demurrer, 

Demurreb. — One  of  the  paragrapha  of  the  summons 
and  plaint  complained  *'  that  the  defondant  is  indebted 
to  the  plaintiff  in  the  sum  of  £63  14s.,  money  pay- 
able by  defendant  to  phuntiff  on  an  account  stated  be- 
tween them.''  To  thb  paragraph  the  defondant  de- 
murred, on  the  ground  that  it  stated  no  cause  of  ac^ 
tion  good  in  substance. 

Coates^  for  the  defendant,  in  support  of  the  demur- 
rer.— The  paragraph  is  bad  for  want  of  the  worda 
«*  money  found  to  be  due."  The  words  at  the  be^^n- 
ning  of  the  summons  and  plunt  *'  money  payable  by 
defondant  to  plaintiff,''  will  not  supply  the  omission. 
They  have  no  definite  meaning,  and  are  mere  words 
of  form.    We  could  not  traverse  the  allegation  of  mo- 
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fiey  being  payable — Chambers  ▼.  Soden  (8  Ir.  Jar., 
79).  Ad  action  of  aooonot  cannot  be  brooght  withont 
tihowiDg  a  oertain  sum  to  be  dw^^Eglu  y .  Vaie  (Gro. 
Car.  69,  S.  0.  FinlaTaon'a  Leading  Oases  on  PJead- 
log,  1 ) ;  ffomee  ▼•  SaviU  (Cro.  Car.  1 16;.  [FiUgmOd, 
•/.f-Does  not  the  expression  *'  payable  "  inplj  fairly 
the  words  *'  found  to  be  doe?  ^  Conld  yon  not  tra- 
verse that  any  money  was  foaod  to .  be  doe?]  That 
wonld  be  raising  a  traTcree  of  matter  not  in  the  eovnt 
itself.  [Hc^fea, «/..— What  do  yon  say  to  sees.  81 
and  24 1  of  the  Common  Law  Procedure  Act?]  Those 
sections  most  be  oonstmed  by  the  pieTtoas  parts  of 
the  Act  which  show  that  matters  need  not  be  stated 
in  technical  langoage,  bat  still  that  facts  which  amoant 
to  a  canse  of  action  most  be  stated. 

BtfrnCf  0(nUra^  was  not  called  upon. 

The  Court  held  that  the  words  **  on  an  account 
stated  '*  were  to  be  connected  with  the  words  *'  mo- 
ney payable,"  and  that  a  suffideiit  cause  of  action  was 
stated. 

Judgment  for  pUuni^f. 


[CaowM  SiDi.] 

In  Rs  Heiixt.— Jmim  1,  1863. 

Habeas  Corpus— Ccwto. 

Where  a  torit  of  habeas  corpus  had  been  allowed  to  go 
and  had  been  obeyed  withotU  argument^  held  tat 
the  Court  had  no  authorky  to  grant  costs  against 
the  defendant 

In  this  case  a  writ  of  habeas  corpus  had  issued  di- 
recting the  defendant  to  bring  up  the  body  ot 

Reilly,  a  child  in  defendant's  custody.  The  writ  had 
been  allowed  to  go,  and  had  been  obeyed  withont  any 
argumebt,  and  the  child  handed  over  to  his  mother, 
who  bad  obtained  the  writ. 

Purcell,  for  the  prosecutor,  applied  for  costs  against 
the  defendant. 

J.  A, 


21  Vic.  e.  79,  so  as  to  admit  oj  betn  proted  6y 
**  the  probate  of  the  will  or  the  letters  ofaMm- 
iration  trt/A  the  will  annexed^  or  a  copy  thereof, 
stamped  with  any  seal  of  the  Court  of  ProbfOe.^ 
SeBb)e— r^oi  the  notice  directed  to  be  served  hy 
said  section  need  not  specify  the  partiadttr  pmpote 
for  which  the  probate  is  intinded  to  be  used, 

Semble — That  one  of  two  testamentary  guardiaiu  oc» 
determine  a  tenancy  from  year  to  yean 

Qusai^  Whether  an  injant  may  maintain  an  eject- 
ment where  there  are  testamentary  guardkms. 

Qunre—  Whether^  since  the  changes  in  the  law  of  ink- 
rHance^  a  mother  can  be  guardian  in  socage. 

This  was  an  ejeamcnt  on  the  title  brought  to  reoorer 
a  messuage  or  tenement  in  Fownes's-street,  h  thedtjr 
of  Dublin,  in  which  the  parties  were  deseribed  is 
Francb  Robert  Cope,  an  infant  under  21  years  of  t^e, 
by  Cedlia  Philippe  Cope,  widow,  his  mother  sod  oezi 
friend,  and  Sir  Thomas  Staples,  Bart.,  pteiatifi;  Ln- 
rence  Mooney,  administi-ator,  with  the  will  snoexed, 
of  Michael  Henry  Connolly,  deceased,  defendsot  The 
action  was  tried  before  Monahan,  C.  J.,  at  the  HOary 
After  Sittings.  The  phiintiff's  attorney,  WiOiam  J. 
Cooper,  deposed  that  said  Michael  Henry  OomioUj, 
deceased,  had  been  in  possession  of  tiie  prenises  as  te- 
nant from  year  to  year  of  one  Arthur  Cope,  who  died 
in  the  year  1848,  leaving  Robert  Wright  Cope  him 
surriving,  who  died  in  Aprils  1858,  leaving  plaintit 
Francis  Robert  Cope,  his  only  son  and  beir-at-kv, 
and  plaintil^  Cedlia  Philippa  Cope,  his  widov,  and 
mother  of  the  minor;  that  he,  witne8^  received  £30 
a  year  rent  for  the  premises  from  said  ConnoUy,  com- 
mendng  1st  November,  1855,  lor  said  Robert  Wright 
Cope  and  Prancis  Robert  Cope,  and  sccomitid  for 
same  for  the  minor  pl«ntiff;  that  stnce  the  death  of 
Robert  Wright  Cope  wilness  also  received  rent  from 
the  occupying  tenant,  M«Gauran,  and  from  defesdaot; 
and  on  the  19th  January,  1863,  wrote  todefendasta 
letter  of  that  date  demanding  the  rent  for  i^tiff  to 
November,  1862,  and  received  an  answer  thereto  from 


^  ,  ^     ,     ,       ,  \  defendant  dated  24th  January,  1863,  refeniBg  hisi  to 

•  *  A  ,^*^^'>  J»«-  «ppeared  for  the  defendant,  and  i  his  ckrk,  Mr.  Lee,  who  would  pay  him;  and  that  said 
rcswted  the  appbcation  for  costs.  Lee.called  at  the  office  of  witness  and  asked  time  and 

nVtt  l^'^l^T^'^'^'^fr^  ^'^':r^Ji  ?  ^^'^^ '  P«>«°^  *o  P«7-  The  plaintift  next  prodooed  fiom 
In  ^'t  ^  Q^nS  P^i2^  ^l  ^'  ^-  *  ^'  ^^^'  ^^^  rog-'Btry  of  the  Court  of  Probate  a  documeot  po^ 
^t  fc  ?•  M^  ^  V^  2'F'^  ?-  ^^^'  *•  ^-  P0rt»4  to  be  the  wiU  of  said  Arthur  Cope,  dated  7th 
.J^^?  A  ^x  ^  ?*  '^^^  ^^  ""^  jurisdiction  to  August,  1840,  and  to  devise  said  premises  to  the  use 
grant  costs  under  the  ciixumstances.  of  Robert  Wright  Cope  for  life,  remainder  to  bia  issne 

in  tail  mnic,  aud  to  be  witnessed  bv  Frederick  J.,  Bo* 
bert  Grant,  aud  James  M.  Weightman,  13  King's- 
road,  Gray's  Inn.  One  Robert  Cooper,  attorney,  de- 
posed that  be  had  been  an  articled  clerk  in  the  oice 
of  Messrs.  Walker  &  Grant,  solicitors,  in  London,  and 
knew  the  said  Weightman  as  a  clerk  in  their  office, 
and  proved  the  handwriting  of  said  Weigbnnao.  The 
said  Wm.  J.  Cooper  deposed  that  said  Walker  & 
Grant  were  his  correspondents  in  London;  that  he  be- 
lieved he  was  acquainted  with  the  handwritiog  of  both 
said  witnesses,  and  that  he  believed  that  said  signa- 
tures were  genuine,  and  that  both  the  witnesses  lived 
in  London,  out  of  the  jurisdiction  of  this  Conrt.  The 
judge  refhsed  to  receive  the  said  will  in  evidence.  The 
plaintiffs  next  proved  service  of  a  notice  upon  the26tfl 


Court  of  Common  mtM. 

rUtported  by  J.  FIdd  Johnstoo,  E»q..  BarrUleruiULaw.] 

CoPB  V.  MooNKT— J%  2,  5,  1863. 

Evidence  of  appointment  of  testamentary  guardian^ 
20  4r2l  Vic  c  19,  s.  68. 

An  egtpointment  of  a  testamentary  guardian  is  not  *^ a 
deoise.or  other  teetamentary  disposition  of  or  affect- 
tng  real  estate  "  wiOiin  the  Q%th  section  o/  the  20  ^ 
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Jamuuy,  1863,  on  defendanfs  attorner,  that  ihej 
would  gjlYB  in  eyideoce  at  the  trial  the  probate  of  the 
win  of  Robert  Wright  Cope;  and  they  then  tendered 
ttid  probate^  the  reception  of  which  was  objected  to 
on  the  gfonnda  that  the  notice  did  not  specify  the  par- 
ticotar  doYise  which  said  probate  was  intended  to 
prove;  pad  that  said  notice  was  not  in  conformity 
with  the  atatnte  20  &  21  Vic  c  79,  s.  68,  and  that 
to  prove  the  appointment  of  testamentary  guardians  a 
will  must  be  proyed  per  tesUa.  The  notice  was  as 
follows: — 

26th  Jan.  1863. 


Notice  that  probate  co-  * 
pies  of  wills  of  Ar- 
thur Cope  and  Ro- 


£sqra.»  will  be  given 
m  evidence. 


Sur,  Take  notice  that  at  the 
trial  of  the  issnes  in  this 
canse  the  plaintiff  proposes 


bert    A.    C.    Cope,  >  to  give  in  evidence  the  pro- 


bate copy  or  an  attested 
copy  of  the  last  will  and  tes- 
tament of  Arthur  Cope;  Esq., 
deceased,  bearing  date  the  7th  day  of  August,  1840; 
and  also  the  probate  copy  of  the  last  will  and  testa- 
ment of  Robert  Wright  Cope,  Esq.,  deceased,  bearing 
date  the  22nd  day  of  June,  1854.  And  take  notice 
that  this  notice  will  be  used  hereafter  as  occasion  shall 
require. 

Thelatter  ofthese  wills  boredate  22nd  Jnne,1854,  and 
appomted  aaid  plaintiff;  Cecilia  Philippa  Cope,  the'Eari 
of  Goeford,  and  B^nds  Manley  Shaw  Taylor,  Esq., 
guardiana  of  said  Francis  Robert  Cope.  The  said 
Wm.  J.  Cooper  proved  that  aaid  Taylor  was  dead; 
that  the  Garl  of  Gosford  had  acted  in  some  things  bnt 
not  ezpreoiKy  in  relation  to  the  premises  in  question, 
and  that  said  Cedlia  Philippa  lived  in  the  family  man- 
sion with  the  minor  and  maintained  and  educated  him, 
and  expressly  sanctioned  this  action;  and  he  also 
proved  a  notice  authorised  by  said  Cecilia  Phillippa 
Cope,  dated  the  26th  April,  1862,  on  behalf  of 
Francis.  Robert  Cope,  requiring  defendant  to  quit 
on  the  lat  November  tben  next,  signed  '*  Cecilia  P. 
Cope,  teatamentary  guardian  of  said  Francis  Robert 
Cope,  on  behalf  of  said  Francis  Robert  Cope."  Service 
of  this  notice  was  admitted.  The  defendant  offered 
00  evidence,  bnt  called  for  a  nonsuit  on  the  following 
grounds:  1  at,— -Because  there  was  no  legal  evidence 
of  the  appointment  of  Cecilia  Philippa  Cope  as  testa- 
mentary guardian.  2nd, — Because  the  notice  to  quit 
was  signed  by  one  only  of  two  testamentary  guardians. 
3rd, — Because  both  testamentary  guardians  were  not 
pbuntiffii  IB  the  action.  The  plaintiffs  insisted  that 
the  judge  alionld  tell  the  Jnry  that  if  they  believed  the 
evidence  they  should  find  for  them,  or  that  he  should 
leave  the  question  to  the  jury,  whether  said  Cecilia 
Philippa  Cope,  as  guardian,  acting  with  the  sanction 
of  har  co-guardian,  and  also  as  natural  or  elected  guar- 
dian and  uDi  receipt  of  the  rent,  had  authority  to  deter- 
miae  the  tenancy.  The  jndge  declined  leaving  any 
question  to  the  jnry,  l^nt  non-suited  the  plMuti^  re- 
serrtDg  liberty  for  them  to  move  to  set  aside  said  non- 
soit  and  to  enter  a  verdict  for  them  if  this  Court  should 
be  of  opiuon  that  they  were  entitled  thereto  upon  the 
ftcts  above  stated.  The  plaintlfi^  accordingly  ob- 
tained a  conditional  order  to  set  aside  the  non-suit  and 
eater  a  verdict  for  them,  or  for  a  new  trial,  against  which 
John  (THagan  (with  him  Martin)  showed  canse— 
1.  There  was  no  legal  evidence  of  the  appointment  of 


Cecilia  Philippa  Cope  as  guardian.    2.  The  notice  to 
quit  was  not  a  legal  notice,  being  signed  by  only  C. 
P.  Cope.    3.  The  plaintiffs  cannot  succeed,  there  being 
testamentary  guardians.    There  are  three  things  ne- 
cessary to  maintain  an  ejectment  First,  a  tenancy; 
secondly,  a  determination  of  the  tenancy;  thirdly,  pro- 
per parties  to  bring  the  action.     A  notice  to  quit, 
signed  by  the  mother  of  an  infant  as  his  guardian  and 
next  friend,   without  proof  of  appointment,   is  in- 
sufficient to  support  an  ejectment — Lessee  Reads  v. 
Kennedtf  (\2  Ir.  L,  Rep.565).    The  notice  of  nsing 
the  probate  copy  is  in  the  most  general  terms  and  did 
not  inform  ns  how  it  was  to  be  used.  It  simply  states 
that  the  probate  will  be  given  in  evidence  on  the  trial 
of  this  cause.     It  does  not  follow  the  requirements  of 
the  section  (20  &  21  Vic  c.  79,  s.  68).     It  should 
have  stated  that  the  probate  would  be  used  instead  of 
the  original  will     [^o//,  J. — ^The  plaintiffs  could  not 
intend  to  volunteer  both  the  probate  and  the  original.3 
The  terms  of  the  section  are  strong.    This  objection 
was  made  in  Irmnv.  CaUweU  (12  Ir.  C.  L.  Rep.  144). 
[Christian^  •/. — Probate  is  not  primary  evidence  of 
title  to  real  estate;  and  therefore,  prima  facie^  serving 
the  notice  was  an  intimation  that  it  was  to  be  used  as 
secondary  evidence.]     The  probate  is  not  evidence  to 
prove  the  appointment  of  a  testamentary  guardian. 
Prior  to  the  statute  1  Vic.  c  26,  there  were  three 
kinds  of  testamentary  dispositions.     1.  That  of  real 
estate,  which  required  three  witnesses.    2.  That  of 
personal  estate,  ^which  required  no  witnesses.     And 
3.  That  appointing  a  guardian,  which  requh^  two 
witnesses.    The  14  &  15  Chas.  II.,  c.  19,  s.  6,  ena- 
bled a  father,  by  will  executed  in  the  presence  of  two 
credible  witnesses,  to  dispose  of  the  custody  and  tui- 
tion of  his  child.     This  section  is  not  repealed  by  the 
1  Vic  c  26,  but  left  as  it  was,  subject  only  to  thb 
general  provisions  of  the  latter  statute,  which,  in  de- 
fining a  will,  says  the  word  shall  extend  to  a  disposi- 
tion of  the  custody  and  tuition  of  any  child.    In  eject- 
ment by  a  guardian  appointed  by  deed  or  will,  the  due 
execution  of  the  deed  or  will  must  be  proved — Ros- 
coe*s  Nisi  Prios,  p.  702.     The  appointment  of  this 
guardian  is  neither  a  devise  of  nor  a  devise  affecting 
real  estate— 20  &  21  Vic.  c  79,  s.  68.    If  the  minor 
have  real  estate  it  may  draw  to  it  the  custody  of  that 
real  estate,  but  that  result  does  not  necessarily  happen. 
Upon  a  point  of  pedigree  a  will  might  be  of  great  im- 
portance, and  in  that  way  it  might  indirectly  affect 
real  estate;  bnt  it  could  not  be  contended  that  title  to 
real  estate  could  be  proved  by  serving  such  a  notice. 
rBallt  J. — Is  not  an  lAppointment  under  the  statute  of 
Charles  calculated  to  affect  real  estate?]     It  may  be 
calculated  to  affect  it  but  it  does  not  do  so  necessarily; 
it  affects  it  indirectly.     \Christ\an^  J. — Does  not  the 
guardian  in  socage  acquire  an  estate  in  the  lauds,  if 
any,  of  the  minor?]     The  appointment  of  a  testamen- 
tary guardian  differs  from  devises  of  either  real  or  per- 
sonal estate.    The  service  of  a  notice  to  quit  signed 
by  one  of  two  testamentary  guardians  is  insuflicieDt. 
This  notice  ignores  the  existence  of  the  other  guardian ; 
it  does  not  purport  to  be  on  behalf  of  the  other,  nor 
require  the  tenant  to  deliver  up  to  both.    The  other 
guardian  might  sue  the  tenant  for  the  rent  under  the 
lease  which  he  has  not  joined  in  determining.     A  no- 
tice to  quit  by  one  of  several  joint  tenants  b  sufficient. 
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but  it  mast  ^  signed  bj  the  one  on  behalf  of  tb  I 
oihets^BiglU  d.  Fish^  y.  Cuthell  (5  East.  491) 
Doe  d.  Adlin  y.  SumtnerseU  {I  B.  &  Ad.  135); 
Doe  d.  Whayman  y.  Chaplin  (8  Tann.,  120). 
Lastly,  both  the  gnardians  ought  to  be  parties  to  the 
lu;tion«  beeanse  thej  have  a  legiJ  estate  daring  the  mi- 
nority of  the  ward.  Guardians  in  socage  had  this  es- 
tate nntii  the  age  of  fourteen  years.  Testamentary 
guardians  are  the  same  as  guardians  m  socage,  with 
the  exception  that  their  estate  lasts  until  the  ward 
attains  the  age  of  twenty-one  years — Bac.  Abridg. 
title.  Guardian,  A.  8.  A  guanlian  in  socage  may 
bring  ejectment  in  his  own  name  while  the  infant  is 
nnder  fourteen  years— -TTaefo  v.  Baker  4r  Cole  (I  Lord 
Ray.  131);  B.  v.  The  Inhabitante  of  OaUey  (10 
East  491).  In  B.  v.  SvUon  (3  A.  &  E.  597),  the 
,  guardian  in  socage,  and  not  the  infant,  was  held  liable 
^r  the  non-repair  of  a  bridge.  {^Christian,  /. — Have 
you  found  any  authority  as  to  the  exact  nature  of  the 
estate  of  co-testamentaiy  guardians,  whether  th^  are 
joint  tenants  or  tenants  in  common?] — Duke  of  Beau- 
fori  V.  Berty  (I  Peere  Wms.  702>  The  testamen- 
tary guardian  is  the  same  as  the  guardian  in  socage. 
\^ChrisHan^  J. — If  there  are  words  m  the  statute  mak* 
log  him  the  same  as  guardian  in  socage,  no  authority 
is  necessaiy.]  The  mother  cannot  In  any  event  be  guar- 
dian in  socage,  because  she  may  now  inherit  to  her  son. 
Batter^y,  Q.(7.  and  J.F.  Walker,  contn.— The 
mother  is  testamentary  guardian,  and  if  not,  she  is  guard- 
ian in  socage.  An  in&nt  may  bring  the  ejectment  in 
his  own  name — Cole  on  Ejectment,  584.  If  the 
guardian  bring  the  action,  he  must  bring  it  for  the 
benefit  of  the  infant,  14  &  15  Chas.  II,  c.  19,  8.  7; 
2  Starkie  on  Evidence,  3rd  edition,  p.  410;  Coke  on 
Littleton,  s.  123.  J^.  v.  SuUon  (3  A.  <&  £.  597), 
•ited  on  the  other  side,  goes  upon  the  principle  that 
the  guardian  iu  socage  has  a  right  to  go  upon  the 
lands  for  the  benefit  of  the  infant,  but  .not  otherwise. 
The  whole  estate  and  interest  of  the  guardian  is  to  the 
use  of  the  infant,  and  no  part  of  it  is  to  the  use  of  the 
guardian  " — Plowden,  293.  Each  of  two  or  three 
testamentary  guardians  is  a  complete  guardian,  and 
has  all  the  powers  of  a  guardian,  and  has  an  authority 
coupled  with  an  interest.  Eyre  v.  Countess  of  Shaftes- 
bury (2  Peere  Wms.  pp.  106,  120);  In  Starker. 
Storke  (3  Peere  Wms.,  p.  50),  one  guar^n  was 
allowed  to  retdn  the  custody  of  two  of  the  children, 
although  there  were  four  guardians  appointed — Doe  d, 
Stace  y.  Wheeler  (15  M.  &  W.  623)  was  an  eject- 
ment brought  by  two  out  of  three  co-executors.  "  If 
a  man  appoint  several  executors,  they  are  esteemed  in 
law  but  as  one  person,  represenUng  the  testator,  and 
therefore  the  acts  done  by  every  one  of  them  which 
relate  either  to  the  delivery,  gift,  sale,  payment, 
possession,  or  release  of  the  testator's  g(K)ds,  are 
deemed  the  acts  of  all,  for  they  have  a  joint  and  en- 
tire authority  over  the  whole'' — Bacon's  Abridgment, 
title  Executor,  D.  1 ;  Comyns's  Digest,  Administration 
B.  12.  In  HerheH  v.  PigoU  (2  Cr.  &  M.  384),  a 
release  by  two  out  of  four  executors  was  pleaded  to 
an  action  brought  by  the  other  two,  and  the  court  re- 
fused to  set  aside  the  plea.  In  Nation  v.  Tozer  (1 
Gr.  M.  ds  R.  174),  Baron  Parke  says,  *'The  act  of 
one  executor  in  disposing  of  the  testator's  effects  is  the 
act  of  the  other,  to  give  validity  to  and  preclude  him 


from  avoiding  it."  One  joint  tenant  may  sfgn  a  notice 
to  quit  on  behalf  of  the  others — Doe  d,  Adin  v.  Sum- 
merseU  (1  B.  &  Ad.  185);  A(fard  v.  Vidtery  (Cir. 
and  Mar.  280).  One  joint  tenant  may  au^orise  sm 
agent  to  give  a  notbe  to  quit^Doe  d  Kinderdey  r. 
Bughes  (7  M.  &  W.  139).  It  is  not  necessary  tkt 
the  notice  should  specify  the  character  in  which  ft  is 
signed,  nor  need  the  authority  to  serve  it  be  in  writmg; 
it  is  a  question  for  the  jury*  Lessee  ofLoriSiigoi, 
Davitt  (3  Ir.  Law  Uep.  H6);  Lessee  LaTouche  r. 
Latimer,  unreported,  but  cited  in  Lessie  ofLordSligo 
V.  DainU\  Doe  d^  Mann  v.  Waters  (Id  B.  k  C. 
626);  we  asked  the  judge  to  leave  a  qaeation  to  the 
jury.  \Monahan,  C.J> — Ton  asked  me  to  leave  to 
the  jury  the  question,  if  the  isother  had  aatboritjto 
serve  the  notice  to  quit  as  natural  guardian.  Chm- 
tian^  J. — ^Did  it  appear  if  this  nan  had  any  heirat- 
law?]  It  must  be  assumed  that  there  was  as  heir- 
at-law.  Where  the  property  descends  ex  parte  patemOt 
the  mother  is  the  natural  guardian,  llie  mother  can 
stiU  be  guardian  in  socage.  The  change  in  the  lav 
can  maike  no  difference,  because  the  son  is  not  tlie 
first  purchaser.  [CArisitan,  J^ — ^If  yon  make  oot 
that  she  is  well  appointed  testamentary  goardiao,  joa 
do  not  require  to  show  that  she  is  natural  guanlian, 
nor  13  she.]  A  guardian  has  an  interest,  and  may  de- 
mise, but  has  no  estate.  In  M'Oreight  v.  }PCreigk 
(13  Ir.  Eq.  R  323,)  Lord  Chancellor  Brady  considers 
the  powers  of  testamentary  guardians,  and  refers  to 
where  Vice-Chancellor  Wigram  says^ "  The  testamen- 
tary guardian  has  no  estate.^  lliis  ejectment  is 
brought  by  the  infant,  for  the  notice  runs— "Ireqaire 
you  on  behalf  of  F.  B.  Cope,  an  infant,"  and  it  is 
signed,  *'  testamentary  gaaidian  on  behalf  of  said 
F.  R.  Cope."  Both  infant  and  gnar^an  have  the 
right  to  maintain  the  ejectment— Adams  on  Eject- 
ment, 49.  Then  the  appointment  of  a  testamenta7 
guardian  b  within  the  68th  section  (^  the  Probate 
Act.  This  is  a  devise  or  other  testamentary  dispo- 
sition affecting  real  estate.  [^Christian,  '/.—The  for- 
mer branch  of  your  argnment,  that  theguardias  takes 
no  estate,  weakens  this.  Soppose  that  a  man  bj  will 
appointed  an  agent  over  real  estate,  and  gave  hkn  an 
authority  to  deal  with  the  tenants,  would  that  be 
within  the  section  ?]  It  woold.  [Monakan,  C  /.- 
It  was  not  under  that  will  that  this  minor  took  the 
real  estate,  but  under  the  older  will;  therefore  aria« 
thf)  curious  question,  whether  the  will  appointing  a 
testamentary  guardian  can  be  proved  by  a  copy.  A 
man  who  had  personal  estate  but  no  real  estate, 
might  appoint  a  testamentary  guardian.  Will  the 
proof  by  this  probate,  be  admissible  because  here  there 
is  real  estate  in  question?  According  to'  your  argu- 
ment the  Probate  Act  would  scarcely  be  applicable 
where  there  was  only  personalty.  A  father  who  m 
no  property  at  all  might  appoint  testament^ 
guardians,  and  his  son  might  have  real  estate  aliunde, 
It  would  be  very  hard  to  make  the  Probate  Act  ap^ 
where  the  guardian  had  nothing  to  do  with  the  real 
estate.  WiU  it  apply  to  such  a  thing  as  the  execntion 
of  a  power  remotely  through  the  appointment  of » 
guardian?]  The  object  of  the  section  was  to  relieve 
the  parties  from  the  expense  of  proving  per  U^ 
The  appointment  of  testamenUry  guardians  mns^ 
affect  real  estate  when  the  powers  imposed  npon  tue 
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I  by  the  statute  are  oonsidered.    If  they  can 
bfiDg  ^ectment,  make  copyhold,  &c»  it  la  evident 
that  tfteee  aeta  aflbct  the  real  estate.    The  passage 
cited  from  Roaooe's  Nisi  Prins  (p.  702),  states  that  a 
win  appdnting  a  guardian  most  be  execnted  agree- 
ably to  I  Vict.,  c  26,  s.  9,  and  it  goes  on  to  refer  to 
pcwf  br  probile  at  p.  124  and  p.  69S.    Then  the 
notice  of  using  the  probate  of  this  will  could  not  be 
uustaken.  [ifonaAon,  (7.  J. — ^You  might  have  wanted 
to  allow  that  the  nunor  toolc  the  real  estate  under  it]. 
Sadi  a  a6iiee  is  like  the  notice  feo  use  the  copy  of  a 
deed;  il  would  be  extremely  IncbnTenient  that  the 
portion  of  the  will  shodd  be  set  out.    This  notice 
aafficientfy  put  the  party  upon  his  guard.    In  the  case 
of  a  notice  to  quit,  if  a  party  do  not  object,  he  is 
bound.    IMonahcm^  C.  J. — ^That  is  only  where  he  b 
penonatty  aerred,  and  where  silence  gives  consent] . 
Thia  ease  la  stronger,  because  an  ignorant  oountryman 
irhea  aenred  might  not  know  what  to  do,  but  the  at- 
torney does  know.    The  point  Is  dedded  by  Irwin  r. 
QcUbeeU  (12  Jr.  a  L.  R.  144).    IMonahan,  C.  J,— 
Yonr  strongest  argument  is  that  the  Court  of  Queen'a 
Bench  baa  ruled  the  point  in  yonr  fhvonn]    In  Doe  d 
Thamaa  ▼.  Boberts  (16  IL  &  W.  778),  U  was  held 
that  the  in&nts  might  maintain  ejectment.     [ManO' 
ftim,  O.  7.— In  that  case  there  were  no  testamentary 
gnaidiaoa.    We  do  not  entertain  much  doubt  but 
that  one  of  two  testameutaiy  guardians  may  determine 
a  tenancy.     We  thmk  this  tenancy  was  well  deter- 
mined, assuming  that  this  lady  was  testameutaiy 
guardian.  Tour  two  serious  difficulties  are  to  show  that 
the  Probate  Act  applies,  and  that  the  minor  can  main- 
tain the  ^ectment  if  there  be  an  estate  in  the  guardian.] 
Miuiin  in  r^ly.-^As  to  the  sufficiency  S(  the  no* 
tice  to  use  the  probate,  Irwin  ▼.  CdRwM  is  binding 
to  a  cortaui  extent,  but  the  language  used  by  Lefroy, 
GL  X,  confirms  the  rww  whidi  we  pressed  at  the 
triaL     Aa  to  the  proof  of  the  will  by  the  probate, 
the  devise  affisctrng  real  estate,  to  come  nnder  the 
68th  aection,  must  clearly  affisct  it.    As  to  guardian- 
ship in  socage,  there  is  a  twofold  answer-^1.  That  a 
mother  cannot  be  guardian  in  socage,  being  now  able 
to  inherit— Coke  Litt,  87,  b.;  and— 2.  That  no 
e?idence  of  the  age  of  the  minor  was  ^ven  at  the 
trial     Aa  to  the  suffidency  of  the  notice  to  quit,  the 
ohsemdion  of  Lord  Tenterden  in  Doe  dem.  AtUn  r. 
SmmneneU  was  extra-judidaL    The  authority  waa 
not  qiMtloned.    \Monaha$i^  C.  J. — ^There  was  no 
evideaee  6f  authority.]  If  Lord  Tenterden  be  right, 
he  is  ia  oppoation  to  what  Lord  Ellenborough  says 
m  B^hi  d.  Fisher  y.   CuthelL      In  Ooodtitle  y. 
Woodward  (3  B.  &  Aid.,  389),  the  notice  to  quit 
was  signed  by  an  agent,  and  because  his  authority  to 
senre  It  w^  not  s^ed  at  the  time  by  all  the  joint- 
tenanta,  the  phdntiff  was  non-suited,  and  a  Yerdiet 
was  afterwards  entered  fer  him  on  the  ground  that 
the  subsequent  recognition  by  all  the  joint  tenants 
gaye  Yalidity  to  the  notice.    iMonahan,  O.  .T.— That 
il  not  law  at  all;  nothmg  is  clearer  than  that  the  no- 
tiee  mutt  be  operative  wh^n  served,  or  it  is  not  ope- 
mive  at  alL]    Doe  d  Oreen  v.  Baker  (8  Taunton, 
241).    The  pUintiff  in  ejectment  must  recover  on  the 
strength  of  his  own  tide.    He  must  remove  every 
possibility  of  title  in  another  person.— i^tdkantb  v. 
Sichard^  (15  Itet,  294,  note).  [Monahan,  C.J.^ 


He  must  have  a  1^  tide  entitling  him  to  the  pos- 
session of  the  Unds.]    How  can  ^e  guardian  grant 
copyhold,  &a,  if  he  does  not  take  an  estate  in  the 
lands?— So  B.  y.  InhabUanOa  of  OaJd^,  and  B.  y. 
Suttotu**  The  law  has  invested  guardians  in  socage  not 
with  a  bare  authority  only,  bnt  also  with  an  interest.** 
<— Woodfall  on  Landlord  and  Tenant,  p.  40.    If  the 
guardian  in  socage  has  not  an  estate,  how  can  the 
person    to  whom    he  granta  maintain    ejectment? 
[Chridian,  «/:— That  is  qdte  possible;   he  might 
grant  under  a  statutory  power.    Ball^  J. — ^Ton  do 
not  contend  that  both  the  guar^an  and  uiftuit  have 
an  estate  ia  the  landa?]    The  infant  has  the  seisin, 
and  the  guardian  has  the  interest  in  possession* 
IChrieUan  J. — ^The  infimt  would  have  only  a  rever* 
sion  expectant  on  the  term  in  the  guardian,     BaU^ 
J* — And  if  so,  what  possessory  right  has  the  iniknt?]  ^ 
None.   The  observationa  of  Vice-chancellor  Wigram 
are,  in  if^C^A^  v.  M'Creight^  adopted  by  Lord  Chan- 
cellor Brtidy  only  as  respected  the  personal  eatatei 
with  regaid  to  real  estate,  he  seems  to  adopt  the 
statements  of  B^.  y.  Sutton^-^Boe  d,  Parrtf  y. 
Hodgwm  (2  Wilson,  129).    The  Court  of  Chancery 
can  remove  ^  testameutaiy  guardian  aa  mnoh  as  any 
other  trustee  who  might  have  a  legal  estate.     {Moi^ 
ahan,  C  J. — Could  it  be  that  the  infant  has  the  legal 
estate,  and  yet  that  the  guardian  has  the  power  to 
midntahi  ejectment?    Chriatiant  7— It  is  difficult  to 
see  how  the  guardian  can  bring  actions  in  his  own 
name  if  he  has  a  mere  power.] 

CWr.  adv.vuU. 
May  81. — ^Mohahan,  C.  J. — ^This  was  an  eject* 
ment  on  the  titie  tried  before  me.  It  was  proved 
that  the  Ute  Mr.  Conolly  held  the  premises,  and  that 
he  continned  to  hold  them  as  tenant  fiom  year  to 
year  after  his  titie  had  determined,  and  to  pay  rent  to 
a  person  who  professed  to  reodve  it  for  the  minor 
Cope.  The  tenancy  havmg  been  proved,  aerviee  of 
the  notice  to  quit  was  proved,  purpcsrttog  to  beslgaedL 
and  in  fact  signed,  by  Cecilia  Philippa  Cope,  who 
deseribes  herself  aa  testamentary  guardian  of  the  in- 
fitnt  Cope,  Possession  being  admitted,  the  plaintiA 
went  mto  evidence  to  show  authority  to  serve  thia 
notice  to  quit.  The  tenancy  was  one  which  com- 
menced before  the  accruer  of  the  infhnt's  titles  In 
order  to  prove  the  right  of  thia  lady  to  serve  the  no* 
tice,  the  pkintffis  tendered  in  evidence  the  probate  of 
the  will  appointing  her  testamentary  gnardian,  and 
proved  the  service  of  a  notice  of  thei|  intention  to  do 
so.  I  thought  the -plain  tiffii  had  not  made  a  ease,  and 
non-suited  them.  The  first  objection  on  the  part  of 
the  defendant  wiis,  that  the  original  will  being  out  of 
the  case,  the  probate  could  not  be  recdved,  even  if 
the  proper  notice  had  been  served,  because  the  68th 
section  of  the  Probate  Act  did  not  apply  to  a  case  hi 
which  the  wiH  was  to  be  used  for  the  purpose  of  pro- 
ving the  appointment  of  a  testamentary  guardian. 
An  objection  which  I  need  not  consider  is  that  the 
notice  dkl  not  specify  the  porposjO  for  which  the  pro* 
bate  would  be  used.  In  the  case  in  the  Court  of  Queen'a 
Bench,  a  general  notice  whidi  did  not  atate  the  exact 
purpose  was  held  sufficient,  but  it  is  unneoeasaiy  in  any 
event  to  conirider  this,  because  we  have  come  to  the 
conclusion  that  the  original  will,  and  not  the  probate^ 
must  be  given  in  evidence.    The  68th  section  of  the 
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20  &  21  VicU,  c  79>  enacts  that  *'  in  any  action  at 
ktw  or  salt  in  eqaity,  where,  according  to  the  existing 
law,  it  would  be  neceasaiy  to  prodace  and  prove  an 
originid  will  in  order  to  establish  a  devise  or  other 
t  stamentary  disposition  of  or  affecting  real  estate,  it 
8*iaU  be  iawfol  for  the  party  intending  to  establish 
in  proof  soch  devise  or  other  testamentary  disposition, 
to  give  to  the  opposite  party,  seven  days  at  least  be- 
fbre  the  trial  or  other  proceeding  in  which  the  said 
proof  is  intended  to  be  adduced,  notice  that  he  intends 
at  the  said  trial  or  other  proceeding  to  ^ve  in  evi- 
dence, as  proof  of  the  devise  or  other  testamentary 
disposition,  the  probate  of  the  said  will,  or  the  letters 
of  administration  with  the  will  annexed,  or  a  oopy 
thereof,  stamped  with  any  seal  of  the  Conrt  of  Pro- 
bate; and  in  every  snch  case  snch  probate  or  letters 
of  administration,  or  copy  thereof  respectively,  stamped 
as  aforesaid,  shall  be  sufficient  evidence  of  such  will. 
And  of  Its  validity  and,  contents,  notwithstanding  the 
same  may  not  have  been  proved  in  solemn  form,  or  have 
been  otherwise  declared  valid  in  a  contentions  cause  or 
matter  as  herein  provided,  unless  the  party  receiving 
such  notice  shsU,  within  three  days  after  snch  receipt, 
give  notice  that  he  disputes  the  validity  of  such  de- 
vise or  other  testamentary  disposition."  The  ques- 
tion is  this,  is  this  devise  by  a  father  appointing  a  tes- 
tamentary guardian  a  devise  affecting  real  estate? 
Becaas^  if  not,  it  does  not  come  within  the  provisions 
of  this  section.  In  the  first  pkce,  what  dees  it  do? 
It  merely  appoints  a  testamentary  guardian;  it  does 
not  dispose  of  any  property  so  far  as  we  know:  the 
property  of  this  Infant  comes  to  bin^  irrespectively  of 
the  will.  The  only  way  to  tnake  it  affect  real  estate 
would  be  by  showing  that  the  testamentary  guardian 
has  a  right  over  or  an  interest  or  estate  in  the  pre- 
mises of  which  the  infant  is  seisod*  We  are  of  opi- 
nion that  this  is  not  the  sort  of  disposition  over  real 
estate  which  the  Legislature  intended*  That  this 
paiticular  case  came  under  their  notice,  we  do  not 
think  at  all,  but  we  think  they  meant  a  case  in  which 
the  will  disposed  of  real  estate,  or  created  a  charge 
which  the  testator  had  the  power  or  authority  to  im- 
pose upon  the  estate.  We  know  that  the  appointment 
of  testamentary  guardians  is  not  confined  to  cases  of 
real  estate.  The  guardian  has  control  over  the  infant's 
personal  property,  among  other  things,  but  not  be- 
cause tha  infant  might  have  a  small  portion  of  real 
estate  will  this  section  apply.  It  becomes  unnecessary 
to  determine  wM  seems  to  have  considerable  diffi- 
culty about  it,  VIZ.,  whether,  in  the  case  of  a  tenancy 
from  year  to  year,  the  infant  can  bring  the  ejectment 
and  the  testamentary  guardian  also.  We  think  the 
lady  gave  no  evidence  that  she  was  a  testamentary 
guardian.  But  it  has  been  urged  upon  us  that  we 
must  presume  this  property  to  be  fee  simple  descended 
ex  parte  paUmd^  and  that  the  mother  is  guardian  in 
socage.  It  is  enough  to  say  that  this  point  was  not 
made  at  the  trial,  and  that  no  evidence  was  given  of 
the  age  of  the  infant.  The  mother  qud  natural  guardian 
has  ho  right  to  determine  the  tenancy  from  year  to  year 
of  premises  of  which  the  reversion  is  in  the  infant. 

Muk  discharged. 


Cnurt  of  Cxtfl^tqntt. 

CBtpottad  lif  (Nirar  J.  Bmltm,  Biq^BmM«.ia4wJ 

M'DoRALD  V.  The  GoiiMissiaHEBS  roa  thi  BKDOcnor 

OF  TH£  NaUOM AL  DeBT. 

Svbetihdion  rfeervke^Corporatiim'^erpetml  tuc- 
ceeswn^AprU  29, 1863. 

On  motion  to  make  abeolvU  a  conditional  order  to 
eubetkvU  eervice  of  the  writ  ofeummont  a^jKaxfl 
en  the  Commueionerafor  the  Eedudion  of  ike  Nor 
iional  Debt,  who  were  living  out  of  the  juritdidkm 
of  the  Court,  bg  serving  the  eeereiary  of  the  Bad 
of  Ireland,  U  was  held,  that  the  commswmn 
could  notsneorbe  sued  m  the  capacUg  of  a  oorpih 
raU  body,  inamuch  as  they  were  not  a  eorporaium 
having  perpetual  suooesskm,  and  that  tha/ eaUei 
no  farther  than  the  paging  off  the  National  M, 
and  that  therefore  the  motion  must  he  refiued. 

This  was  an  application  to  make  absolute  a  cod& 
tional  order  to  substitute  service  of  the  writ  of  sum- 
mnns  and  plaint  on  the  defendants,  by  serring  thi 
secretary  of  thd  Bank  of  Ireland,  notwitbstaoding 
cause  shown  to  the  contrary.  The  action  was  broaght 
by  the  pliuntiff,  a  depositor  in  the  Gnffe-street  Sav- 
ings Bank,  which  was  esUblished  m  the  city  of  Dnb- 
lin  in  theycarl818,  in  accordance  with  tbeproTiflions 
of  the  Act  of  Parliament  then  in  force  for  the  regula- 
tion of  Savings  Banks,  and  was  carried  oa  bj 
trustees  under  the  direction  of  the  defendants,  the 
Commissioners  for  the  Reduction  of  the  Katiooal  Debt. 
The  Bank  fuled  in  1848,  and  on  exammation  of  its 
accounts  there  appeared  to  be  a  defidt  of  £60^000) 
and  the  plaintiff  was  not  repfud  by  the  trustees  the 
money  which  she  deposited  in  the  said  Bank;  and 
plaintiff  in  her  pkint  alleged  that  the  dcfiondants  wen 
guilty  of  neglect  and  breach  of  duty  hi  relation  to  t^ 
supervision  of  the  affaurs  of  the  said  Bank.  The  affi- 
davit upon  which  the  present  motion  was  gronnded, 
stated  that  the  said  Commissioners  were,  for  a  long 
period  prior  to  the  failure  of  the  said  Bant  ^7 
aware  that  the  said  Bank  was  in  insolvent  drcom- 
stances,  and  unable  to  meet  its  liabiHties,  and  that  it 
became,  and  was  the  duty  of  the  defendants  to  eloM 
the  accounts  of  the  Bank,  and  have  its  affiurs  woond 
up,  and  that  in  defhult  of  receiving  proper  aonaal 
statements  of  the  Bank  they  were  bound  to  direct  a 
notification  of  snch  default  in  the  London  Oai^ 
and  in  the  newspaper  published  in  the  county  where 
the  Bank  was  established  for  the  information  of  the 
depositors.  It  was  further  stated  that  the  defeodante 
were,  previous  to  the  failure  of  the  said  Bank,  wa 
still  are,  such  Commissioners,  and  had  notice  o^tna 
state  of  the  Bank  prior  to  its  failure;  that  the  Com- 
missioners, in  violation  of  their  duty  in  that  bewu, 
kept  open  the  account  of  the  Bank,  and  avowed  mo- 
ney to  be  received  from  the  trustees  of  Cuft-fltw 
Savings  Bank  at  the  Bank  of  Ii-dand  to  the  accorai 
of  said  Commissioners,  and  speculated  on  ihe  prow- 
bility  of  the  Bank  being  able  to  make  up  the  (m- 
ciency  in  its  assets  by  inducing  fresh  deposits;  tna 
such  a  course  of  conduct  on  the  i^  of  the  Commor 
sioners  was  fraudulent  towards  the  new  deposiionii 
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tl  whom  the  plaiatiff  was  one ;  that  by  the  several  Acta 
passed  for  the  regnlatioa  of  Savings  Banks  in  Ireland, 
the  Governor  and  Company  of  the  Bank  of  Ireland 
are  the  recognized  and  lawfal  agents  in  this  country 
of  the  defeodaots,  and  that  all  the  monies  paid  by 
depositors  with  the  trustees  of  the  Savings  Banks  are, 
by  the  several  statutes  passed,  paid  into  the  Bank  of 
Irehmd  to  the  account  of  the  defendants;  that  when 
monies  were  so  lodged  in  the  Bank  of  Ireland  by  the 
trustees  of  the  Savings  Banks  to  the  credit  of  the 
defendant,  !t  was  the  doty  and  practice  of  the  secre- 
tary  to  inform  the  Commissioners  thereof,  and  to 
truismit  the  same  to  the  defendants,  or  invest  them 
as  may  be  directed,  and  for  this  and  every  other 
purpose  for  which  they  may  be  required,  the  said 
secretary  of  the  Bank  of  Ireland  acts  as  the  officer 
and  agent  of  the  Commissioners,  the  defendants;  that 
defendants  reside  in  London  out  of  the  jurisdiction  of 
this  Conrt,  and  the  cause  of  action  arose  in  this  ooantry, 
and  defendants'  business  in  Ireland  is  transacted  by 
the  said  aecretsry  of  the  Bank  of  Ireland;  that  defen- 
dants were  well  aware  of  the  state  of  the  accounts  of 
the  Savings  Banks* 

The  SoUdor-Oenerat  and  Serjeant  Sullivan  re- 
sisted the  application,  on  the  ground  that  the  defen- 
dants were  not  a  corporate  body,  and  were  not  enti- 
tled to  sue  or  be  sued  as  a  oorporation^  or  in  any 
ether  maaaer  than  as  individuals;  the  Commis- 
noners  for  the  Reduction  of  the  National  Debt  were 
constituted  under  the  26th  G.  3,  c.  31,  for  Great  Bri- 
tun— under  56  G.  3,  c  98,  for  the  United  Kingdom  of 
Great  Britua  and  Ireland,  and  under  neither  of  those 
Acts  were  the  Commissioners  for  the  Reduction  of 
the  National  Debt  fenned  into  a  corporation.  Coke 
Litt^  250,  a,  defines  a  corporation  or  body  politic  to 
be  *'  a  body  to  take  in  suooessioi  framed  (as  to  that 
capacity)  by  policy,  and  is,  therefore,  called  a  body 
politick,  and  it  is  odled  a  corporation  because  several 
members  are  made  into  a  body,  and  of  capacity  to 
take  a  gcaaC,  and  this  body  politick  may  commence  in 
three  ways,  vis.,  by  prescription,  by  letters  patent, 
and  by  Act  of  ParMament."  Perpetual  succession  is 
an  element  essential  to  corporations.  Coke  Litt  thus 
speaks  of  aooces^B — **ThiB  expression  in  the  Com- 
mon Law  is  applied  only  to  bodies  politick  which 
have  perpetaai  succession.'*  The  Commissioners  for 
the  Redoiction  of  the  National  Debt  cannot  be  held  to 
liave  perpetual  succession,  inasmuch  as  they  were 
constttnted  under  the  Act  for  the  Reduction  of  the  Na- 
tional Debt,  which,  when  reduced  and  wiped  away,  the 
doty  of  the  Commissioners,  would  wholly  cease,  and 
the  Commissioners  would  no  longer  exist.  The  ex- 
pression ** perpetual*'  was,  ther^ore,  inapplicable  to 
ihe  defendants^  neither  can  it.  be  held  that  the  Com- 
missionerg  are  a  corporation  established  in  any  of  the 
three  wa(fB  In  which  Coke  Litt,  250,  a,  says  that  a 
corporation  may  be  formed — **  A  body  politick  or  in- 
corporate may  commence  and  be  establishecl  in  three 
manner  of  ways,  ris.,  by  prescription,  b^  letters 
patent,  or  by  Act  of  Parliament." 

fferon^  0,0.  and  WUsania  support  of  the  application 
-*The  first  Act  whereby  the  Commissioners  were  ap- 
pomted  was  27  G.  3,  c.  3,  the  preamble  of  which  Act 
declares  the  object  of  the  Act  to  be  to  make  a  lasting 
provision  for  the  maintenance  of  the  public  credit.  The 


Irish  Act  was  37  Geo.  3,  c.  27— the  Act  appointing 
the  Irish  Commissioners,  and  the  56  Geo.  3,  c  98,  re- 
pealed so  muoh  of  the  Irish  Act  as  appointed  Com* 
missioners  for  the  Reduction  of  the  National  Debt  in 
Ireland,  and  the  British  Commissioners  were  thereby 
appointed  Commissioners  for  the  Reduction  of  the  Na« 
tional  Debt  for  the  United  Kingdom.  The  main  question 
for  the  consideration  of  the  Court  was  whether  the  Com- 
missioners for  the  Reduction  of  the  National  Debt  werea 
corporation  or  not.  A  corporation  may  exist  by  im- 
plication, and  it  is  submitted  that  the  Commissioners 
for  the  Reduction  of  the  National  Debt  are  a  corpo- 
ration by  implication.  Conaervatar*  of  ihe  Tone  r. 
Ash  (10  B.  &  C  349),  decides  that  a  corporation 
may  exist  by  implication,  when  being  constituted  by 
any  legal  means  it  is  found  that  the  purposes  intended 
cannot  be  carried  into  effect  without  attributing  the 
corporation  character  to  the  body.— •T'e^inay*  v.  Ourr 
(2  B.  &  Ad.,  841);  AUomeyQemaral  v.  Day  (2 
Atk.,  212);  Ex  parle  New  Port  Marsh  TrusUss 
(16  Sim.,  346);  Grant  on  Corporations,  p.  6.  A 
corporation  also  may  be  created  for  special  purposes 
Yiner's  Abb.,  tit.  Corporation,  F.  4— <«  If  the  King 
grant  lands  to  the  men  or  inhabitants  of  D^  hcsredi^ 
bus  et  suocessoribus  suis  rendering  rent  for  anything 
touching  those  lands,  this  is  a  corporation,  but  not 
for  other  purposes.  The  Commissioners  for  the  re- 
duction of  the  National  Debt  were  a  corporation,  for 
the  purpose  of  carrying  on  the  business  of  the  Sav- 
ings Bank;  those  duties  were  clear  and  well  defined 
by  the  9th  Geo.  4,  c  92,  s.  46,  which  is  as  follows: 
**  And  for  the  more  effectually  ascertaining  from  time 
to  time  the  actual  and  progressive  state  of  the  several 
Savings  Banks  respectively,  be  it  enacted.  That  the 
trustees  or  managers  of  any  Savings  Bank  shall  anna- 
ally  cause  a  general  statement  of  the  funds  of  sucb 
Savings  Bank,  invested  in  the  Bank  of  England  or 
the  Bank  of  Ireland,  in  the  names  of  the  Commis- 
sioners for  the  Reduction  of  the  National  Debt,  to  be 
prepared  up  to  the  20th  day  of  November  in  each 
year,  shewing  the  balance  or  principal  sum  due  to  all 
the  deposlt(Hs  collectively  in  such  Savings  Bank,  and 
a  statement  of  the  expenses  incurred,  and  stating  in 
whose  hands  such  balance  shall  then  be  remaining; 
and  every  such  annual  statement  shall  be  attested  by 
two  managers,  or  by  one  manager  or  one  trustee  of 
snch  Savings  Bank;  and  every  such  annual  statement 
shall  be  countersigned  by  the  secretaiy  or  actuary 
of  such  Savings  Bank;  and  all  such  annual  statements 
shall  be  transmitted  to  the  office  of  said  Commission- 
ers for  the  Reduction  of  the  National  Debt  in  London 
or  Dublin  (as  the  case  may  be)  within  six  weeks  after 
the  20th  day  of  November  in  each  year;  and  in  case 
the  trustees  of  any  such  Savings  Bank  shall  neglect 
or  refuse  to  obey  any  orders  or  directions  given  by 
ihe  said  Cummissioners,  or  through  their  officer,  pur- 
suant to  the  directions  of  this  Act,  it  shall  and  may 
be  lawful  for  the  said  Commissioners  to  close  the  ac- 
count of  the  trustees  of  suoh  Savings  Bsnk,  and  to 
discontinue  the  keeping  of  any  further  account  with 
the  trustees  of  such  Savings  Bank,  and  to  durect  that 
no  further  sum 'shall  be  received  at  the  Bank  of  £ng- 
Und  or  at  the  Bank  of  Ireland  from  the  trustees  of 
such  Savings  Bank  to  the  account  of  the  said  Com- 
missioners.    Provided  always  that  it  may;  be  lawful 
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for  the  nid  CommisBkiiiMB  to  re-open  eneh  aeooiiati 
ttud  to  allow  the  growing  Intereet  of  each  eooonnt 
dming  the  time  of  eueh  diacoiitiniiaDOB»  and  to  an- 
ihoriie  the  receipt  of  money  at  the  Banks  of  England 
or  Ireland,  whensYer  snoh  Commiflelonen  shall  think 
fit  to  do  80  upon  svch  trustees  compljhig  with  the 
dhreedonsofsach  Commissioners  or  thdroiBcer.  **The 
48tii  seetton  dh«cts  that  tnm  and  after  the  passing 
of  this  Act  the  fiiUowing  aecomits  shall  he  prepared 
by  said  Commissioners,  and  shall  be  laid  before  both 
Houses  of  Parliament  on  or  before  the  26ih  March, 
each  year;  that  is  to  say,  the  accounts  made  up  to 
the  20th  November  next  preceding,  of  all  sums  re- 
eeired  and  credited,  iuoluding  interest;  and  of  all 
sums  paid  on  account  of  the  trustees  oi  the  several 
Banks  of  IreUnd.**  Sudi  were  the  duties  of  the  de- 
itadants,  prsscribed  by  the  Act  of  9  Geo.  4,  c  92; 
and  it  is  therefore  subndtted  that  the  CkxnmissionerB 
-arss  a  corporation  for  the  purposes  of  the  BsTings 
Banks. 

Maif  a— PnaoT,  O.B.,  said  that  the  Court  had 
eonridersd  the  cas^  and  were  of  opinion  that  this 
motion  must  be  refosed.  The  question,  however, 
was  one  of  considenible  difficulty;  this  difficulty  arose 
ftom  the  ambiguous  expression  used  in  the  Savings 
Banks  Acts.  Those  Acts  imposed  oertahi  respon- 
sible duties  on  the  Oommissbners  for  the  Reduction 
of  the  National  Debt  witii  respect  to  the  Savings 
Banks^  and  the  Commisriooers,  though  not  acorpor»- 
tion  for  other  purposes,  might  be  so  with  respect  to 
the  Savings  Banks.  This  body,  however,  wanted  an 
essential  requisite  of  a  coporation — namely,  perpetual 
inceession.  The  succession  of  the  Commissioners 
could  not  last  longer  than  the  paying  otf  of  the  Na- 
tional Debt,  and  when  tiiat  object  shall  have  been 
acUived,  the  body  must  cease  to  exbt. 


Eantieti  e»tatt%  emvt 

CRtportid  br  C  J.  If anatas.  tn2 

[Bkfobx  Judge  Habqrsavb.] 

In  the  m attbr  or  the  nriTB  of  Wiluaic  Rabiiiios 
Greens  and  Wtluau  Warren  Hastinos  Grxbni^ 
'  owners;  Jane  Greene,  pxnnoNER. 

Nov.  24,  25,  and  Dee.  4,  1863. 

SetUmeni — ConHruetion — Portions^  when  ramdbU^-^ 
Ndure  of  power  o/acceleraHon'^InteresL 

A  Unani  fir  life  vnder  a  marriage  aeUlrnneni^  after 
having  encumbered  the  lift  ettaU  in  the  kmde  eetUed 
to  Ue  fttU  vtUue^  cannot  dwtrge  the  remaender 
limited  hy  t^  eettlemeni  to  hie  eldest  eon  hg  aeeele^ 
rating  &e  pagment  of  portions  proMsd  fttr 
younger  cAtZdrai,  or  burden  that  remainder  with 
interest  accruing  m  his  iifltime.  Such  charge 
neeerthfless  would  be  valid  m  case  theincumbrancss 
on  the  estate  for  lift  should  be  paid  of^  buJt  the 
unant  /or  life  woM  be  bound  to  keep  down  the 
interest. 


EMt  thai  suA  power  of  aooderation  isapoeferu^ 
pmdant  to  the  life  estate. 

Tbb  fscts  of  the  case  were  as  foDows:— By  t  leUle- 
ment,  dated  22nd  January,  1862,  made  between  Wil' 
liam  Greene,  1st  part;  William  HastingB  (^eene,  2Dd 
part;  Dominick  Sarsfield  Greene  and  Hsiy  Susfield 
Greene,  of  the  Sid  part;  John  Dean  sod  Jodu  fm- 
mau,  4th  part;  George  Tuthill  and  John  Edwaitk, 
5th  part;  and  Jdin  Bolton  Msssey  sad  Thomas  Bocb- 
fort,  6th  part;  bemg  the  settlement  on  the  msrriip 
of  the  said  William  Hastmgs  Greene  sad  Muj  Sms- 
field  (the  petitioner's  fitther  and  mother),  tbe  uid 
William  Hastings  Greene  and  Mary  Sarsfield  eoorefed 
(ui^  alia)  th^Jands  of  Grenane  and  Jerpoist,  in  ^ 
county  of  Kilkienny  to  John  Deane  and  Jos^h  Gnaie 
and  their  heirs*  to  the  use  of  John  Bolton  Mssay  ud 
Thomas  Bochfort  for  the  term  of  500  years,  ind 
subject  theieto  to  the  use  of  said  Willism  HisOD^i 
Greene  for  his  lift,  and  after  his  decease  to  seeore  i 
jointure  of  ig500  a  year  for  said  Maiy  Sarsfield  for  ha 
life'in  case  she  shodd  snr?iye  said  WDllam  Hastiogi 
Greene,  and  subject  thereto  to  the  use  of  the  first  sod 
other  sons  of  the  said  ^Uism  Hastings  Oreeae  b^tfae 
said  Mary  Sarsfield  successively  m  tell  male,  with  n- 
oahiderB  oven  And  it  was  thereby  decUred  that  add 
Isrni  ofSOO^ears  was  limited  to  the  said  John  Bol- 
ton Massy  and  Thomas  Bochfbrt  to  secure  the  said 
jointure  of  ^£500  for  the  said  Mary  Sanfield;  ud 
upon  the  further  trust  that  in  case  there  sbosld  be  ooe 
or  more  child  or  children  of  tiie  said  WiOism  Hi8ta«i 
Greene  and  Mary  Sarsfield,  besides  an  efcleit  or  oalf 
son,  then  the  said  John  Bolton  Masaj  and  Thoain 
Rochfort,  and  the  surviT<Nr  of  them,  and  the  execaton 
and  administrators  of  such  smrivor  and  their  and  hii 
assigns,  should  after  tiie  decease  of  the  said  Wi^ 
Greene  and  William  A  OrsenSi  aadtiiSBiirnTorof 
tiiem,  or  after  tbe  decease  of  the  said  K  tBtom  Otmi 
and  in  the  said  William  Hastiogs  Greene's  liMne, 
with  his  consent  m  wrdu^,  by  mor^gagOi  sale^  deouB^i 
or  other  disposition  q£  the  s^<«esaid  lands  and  pt" 
misesb  or  out  of  the  rente  and  profite  thereof  nnt 
and  levy  or  borrow  for  the  portions  of  sneb  jcafft 
child  or  children  a  sum  of  X10,000^  kte  Iriih  ctf- 
reiu^  to.  be  paid  to  and  become  a  vestei  iskfidis 
such  child  or  children  at  such  age%  daj8»aadthNii 
and  in  such  shares^  and  snldedl  to  such  desg^  coe* 
ditioos,  and  limitations  as  the  said  William  E  Qtuss 
should  at  any  time  or  times  by  d^d,  or  deeds,  oriiD 
direct,  limit,  and  appoint:  and  in  defonk  of  aoch  ip* 
pointment,  then,  as  therein  mentioned,  and  in  caii 
any  snch  younger  child,  being  a  son,  shonld  attam  tM 
age  of  twenty-one  years,  or,  being  a  daac^ter,  ahw 
attain  that  age  or  marry  in  the  lifttime  of  said  W 
liam  H.  Greene,  then  payment  of  his,  her,  or  thar 
share  or  shares  to  be  pos^Mmed  until  after  the  deeeaN 
of  said  William  H.  Qnea^  unless  he  thovUk^ 
or  writing  under  his  hand  and  seal  consent  ^^^^f"^ 
Oould  be  sooner  paid.  And  it  was  tiiorel^  prtmdad 
that  no  demise^  sale^  or  mortgage  of  said  term  of  500 
yean  shonld  be  made  for  raimng  soch  portioaa  for 
younger  children  until  after  the  decease  of  tbe  w 
William  Hastmgs  Greene,  without  tiie  consent  iowr^ 
ing  of  them  or  the  snr?i?or  of  them  under  their  safl 
his  hand  and  seal;  and  also  some  one  of  said  pernoof 
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shonld  be  payable  as  aforesaid  unless  with  such  con- 
eeQt  as  afiwesaid,  but  thai  the  rents  andptxifitaof  said 
ioMds  onfy  ehduld  he  applicable  to  eaid  trusts.     The 
said  manriage  was  dalj  solemnlied,  and  there  was  is- 
sue thereof  an  eldest  son,  William  Warren  Hastings 
Greene  and  f  wo  jonnger  children,  Dominick  Sarefield 
Greene  and  petitioner,  Jane  Greene,  all  of  whom  are 
stfli  living  sind  have  attained  their  ages  of  twenty-one 
years.    Thd  said  William  Greene  died  in  or  about  the 
year  1829,  and  the  said  William  Hastings  Greene,  the 
petitioner's  fiither,  and  Mary  Greene,  otherwise  Sars- 
£eld,  her  mother,  are  both  still  alive,  the  former  aged 
sixty-e^th,  and  the  latter  sbitytwo.     By  deed  poll, 
beating  date  the  4th  day  of  Maroh,  1847,  the  said 
■WHliam  H.  Greene,  in  onler  to  make  a  provision  fbr 
p^Uoner,  and  in  exercise  of  the  power  given  to  him 
by  said  settlement  of  22nd  January,  1822,  appointed 
to  pedcioner  a  sum  of  £3,000,  late  Irish  currency. 
And  Ifce  said  WiHiam  H.  Greene  did  iherd>y  consent 
anthoriae,  and  direct  the  said  J.  Bolton  Massy  and 
Thomas  Bochfort  as  such  trustees  an  aforesaid /<?r/A- 
loikb  to  raise  said  sum  of  £3,000  sterling  by  mortgage 
of  a  coDipetent  part  of  said  estates,  and  to  pay  same 
to  the  person  or  persons  who  should  be  entitled  thereto 
pursuant  to  the  said  appointment     By  one  other  deed 
poll,  bearing  date  the  14th  day  of  April,   1849,  the 
said  Wil&am  H.  Greene,  in  farther  escerdse  of  the 
aforesaid  power  of  appointment,  appointed  to  peti- 
tioner a  fhrther  sum  of  £2,538  9s.  2d.  sterling,  mak- 
ing, wiOi  the  aforesud  sum  of  £3,000  sterling  ap- 
pointed to  her  by  said  deed  of  the  4th  day  of  Maroh, 
1847, 11  snm  of  £5,538  9s.  2d.  sterling,  equivalent  to 
a  sum  of  £6,000,  late  Irish  currency;  and  the  said 
William  H.  Greene  thereby  appointed  unto  the  said 
Dommick  6.  Greene  a  sum  of  £3,692  6s.  l}d.  ster- 
llog,  bong  the  residue  of  said  snm  of  £10,000  late 
Irish  currency.    And  the  said  WHliam  H.  Greene 
thereby  durected  said  sums,  and  also  said  sums  of 
£3,000  so  appointed  to  petitioner  by  said  deed  of  the 
4th  Maidi,  1847,  to  be  immediately  raised  and  pmd, 
together  with  interest  thereon  respectively  at  the  rate 
of  six  per  cent,  from  the  date  of  said  deed;  and  said 
^nUiam  H.  Greene  thereby  consented,  anthorused  and 
dhected  the  said  Bolton  Massy,  as  surviving  trustee 
of  said  term  of  50Q  years,  to  raise  by  sale  or  mort- 
gage of  all  said  estates  said  several  sums  and  pay  the 
same  to  the  persons  respectively  entitled  thereto.  The 
said  Thomas  Rochfort  died,  leaving  the  said  John  Bol- 
ton MassTf,  hu  CO- trustee,  him  surviving;  and  said 
John  Bolton  Massy  is  still  living  and  is  now  the  trus- 
tee of  said  term  of  500  years  created  by  deed  of  22nd 
January,  1822,  for  raismg  sdd  snm  of  £10,000,  late 
Irish  currency.    No  Interest  has  been  paid  to  peti- 
tioner on  foot  of  her  said  portion  of  said  sum  of 
£10,000  late  currency;  and  a  sum  of  £2,865  ster- 
ling or  tfiereabouts  was  due  and  owing  to  her  for  bte- 
xest  on  0aid  sum  of  £3,000  steriing  appomted  by  said 
deed  of  4th  day  of  March,  1847,  up  to  4th  day  of 
February,  1863;  and  a  sum  of  £1855  6s.  4d.  ster- 
ling or  thereabouts  was  due  to  her  for  mterest  on  said 
nid  sum  of  £2,538  9s.  2d.,  to  which  she  was  entitled 
by  virtue  of  said  deed  of  the  14th  day  of  April,  1849, 
up  to  the  14th  day  of  February,  1863. 

The  affidavits  filed  by  the  different  parties  in- 
terested m  opposing  a  sale  of  the  lands  in  this 


Court,    stated    that    the    said    William    Hastings 
Greene  incumbered  his  life  estate  to  an  amount  far  es- 
ceediog  its  value;  and  a  receiver  was  appointed  in  tho 
year  1 859  at  the  suit  of  certab  creditors  of  the  said 
William  Hastings  Greene,  which  receiver  is  still  in  re« 
cbipt  of  the  rents  and  profits.     In  the  year  1847 
the  said  William  Hastings  Greene  being  much  embar* 
rassed  in  bis  drchmstances,  and  being  desirous  of  rais- 
ing a  sum  of  money,  applied  to  one  William  S.  Vance» 
a  solicitor,  in  Kilkenny,  for  that  purpose;  and  Vance 
proposed  that,  as  the  life  estate  was  so  heavily  incum* 
bered,  William  Hastings  Greene  should  raise  £3,000 
by  appointing  that  sum  to  Jane  Greene  under  the 
power  of  appointment  of  £10,000  contained  in  the  in- 
denture of  22nd  January,  1822,  and  advised  that  it 
would  be  necessary  that  her  consent  should  be  ob- 
tuned  for  that  purpose.     With  a  view  to  carry 
oat  this  arrangement  Vance  prepared  a  draft  deed  of 
appointment  of  £3,000  by  William  Hastings  Greene 
to    Jane    Greene,    which     was    executed   on   the 
4th  day  of  March,    1847,   by  William    Hastinga 
Greene;  and  the  snm  of  £3,000,  portion  of  the 
£10,000,  was  appointed  to  Jane  Greene  as  and 
for  her  portion  of  fortune;  and  she  thereby  consented, 
authorized,  and  directed  John  Bolton  Massy  and  Thos. 
Bochfort  the  trustees  of  the  term  of  500  years,  forth- 
with to  raise  the  £3,000  and  to  pay  over  the  same  to 
the  person  or  persons  who  should  be  entitled  thereto 
by  virtue  of  the  appointment      In  the  deed    was 
oontamed  a  proviso  that  the  appomtment  thereby  made 
was  not  to  prevent  any  further  appointment  of  any 
further  portion  of  the  £10,000,  or  to  prevent  Jane 
Greene  from  taking  a  share  of  the  residue  thereof  in 
delknlt  of  appointment.      No  steps  had  been  taken  to 
raise  the  £3,000,  or  any  sum  on  the  security  of  said 
deed  of  appointment.    By  deed,  bearing  date,  the  1 4th 
April,  1849 — after  reciting  tho  siud  last-mentioned 
deed,  and  that  after  deducting  the  sum  of  £3,000 
from  the  sum  of  £10,000,  late  currency,  equivalent  to 
£9230  15s.  4^d.,  present  currency,  there  remained  a 
sum  of  £6230  15s.  4d.  still  unappointed;  and  that 
William  Hastings  Greene  being  then  desirous  to  ap- 
point said  sum  between  his  younger  children  in  sumi 
that  would  give  to  D.  S.  Greene  a  sum  of  £3,692  6s. 
l^d.,  present  currency,  equivalent  to  £4,000  late  cur- 
rency, and  to  Jane  Greene  a  sum  of  £6,000,  late  cur- 
rency, in  pursuance  of  the  power  contained  in  the  set- 
tlement — William  Hastings  Greene,  by  said  deed  of 
the  14th  April,  1849,  affirmed  and  ratified  said  kst- 
mentioned  deed  of  the  4th  March,  1847,  and  gave 
and  appointed  a  further  sum  of  £2538  9s.  2d.,  part 
of  said  sum  of  £10,000  Uke  currency,  to  Jane  Greene, 
said  two  sums  making  together  the  sum  of  £5,538  9s« 
2d.,  present  currency,  equivalent  to  £6,000,  *  late  cur- 
rency, as  and  for  her  portion  of  said  sum  of  £10,000, 
late  currency;   and  he  further  appointed  to  D.  S. 
Greene  the  sum  of  £3,692  6s.  Id.,  present  cnri'ency, 
therein  stated,  to  be  part  of  and  the  residue  of  said 
sum  of  £10,000,  late  currency,  as  and  for  his  portion 
thereof,  sud  several  sums  to  be  imnfediately  raised 
and  piud,  together  with  interest  thereon  at  six  per 
cent  from  the  times  therein  mentioned,  that  is  to  saj, 
as  to  the  sum  of  £3.000  appointed  to  Jane  Greene 
by  said  deed  of  the  4th  Maroh,  1847,  to  be  paid  from 
the  date  of  that  deed;  and  as  to  the  said  smns  of 
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£2^38  9a.  3|<L«  and  £3,962  6s.  l}d.  from  the  dty 
of  the  dito  of  the  deed  of  the  14th  April,  1849.  The 
iMt-mentioned  deed  wm  regletered  on  4th  May, 
1849*  The  witneaeetf  to  the  execation  of  stld  dud 
of  the  Atk  Mareh^  1847,  hamng  died  before  Us  regis- 
traUoih  9ome  was  reaehuncledged  by  Greene  shorUy 
afier  (he  exeeuUon  of  the  deed  of  the  lith  Aprils 
J849,  and  registered  on  the  3lst  day  of  May^ 
1849.  Jane  Greene  nerer  took  any  etepe  to  raise 
either  of  the  sans  so  appointed  by  said  deeds  notil  the 
pfeseot  year,  when  she  presented  a  petition  to  the 
Landed  Estates  Conrt,  Ireland,  to  sell  the  reversionaiy 
estate  in  said  lands,  snbjeet  to  the  life  estate  of  said 
William  Hastings  Greene  and  said  jointure  of  £500 
per  annum ;  and  by  the  schedule  attached  to  petition 
she  claimed  the  sum  of  £3,000  as  if  validly  appointed 
to  her  by  the  said  deed  of  the  4th  March,  1857,  with 
interest  thereon,  at  the  rate  of  six  per  cent,  from  that 
io  the  present  time,  and  claimed  same  as  the  first 
charge  on  said  lands  and  in  priority  to  the  snm  so  ap- 
pointed to  herself  and  D.  S.  Greene  by  the  said  deed 
ol  the  14th  April,  1849;  and  she  alsodaimed  the  said 
snm  of  £2,538  9s.  2|d.  under  the  said  last-men- 
tioned deed,  with  interest  thereon  from  the  day  of  the 
^ate  of  the  said  Ust-mentioned  deed;  and  by  said 
schedaleshe  appeared  as  an  Incumbrancer  for  the  snm  of 
£3,692  6s.  Hd.  in  equal  priority  ^th  the  sud  sum 
of  £2,538  98.  2|d.  The  said  deed  of  the  4th  March, 
1847,  having  been  executed  under  the  drcumstances 
hereinbefore  mentioned  was  void;  and  that  the 
said  deed  of  the  14th  day  of  April,  1849,  did 
not  in  any  inanner  operate  to  raHfy  or  confirm  same; 
and  that  sidd  deed  of  the  14th  April,  1849,  did  not 
validly  appoint  said  sum  of  £3,000,.  and  that  the  said 
ium  must  be  now  treated  as  anappointed. 

Theaffidavitsof  JaneQreenein  reply  denied  all  know* 
ledge  of  the  alleged  arrangement  as  to  rabing  the 
£3000,  or  that  the  same  was  to  be  executed  in 
her  ftvor  by  William  Heniy  Greene  to  enable  him  to 
raise  £3000  for  his  own  purposes;  but  on  the 
contrary  that  her  father  at  all  times  repre- 
sented to  her  that  the  sums  which  he  had  so 
appointed  were  intended  as  a  provision  for  her 
and  far  her  own  exclusive  use  and  henefiL  The 
said  William  Hastings  Greene  never  informed  her 
either  previous  or  subsequent  to  the  execution  of  said 
appointment  of  4th  March,  1847,  that  he  had  execu- 
ted tlie  same  for  the  purpose  of  raising  for  his  own 
use  the  £3000  thereby  appointed  to  me ;  snd  that  it  never 
was  suggested  by  the  said  William  Hastings  Greene 
that  the  said  appointment  was  made  as  an  expedient 
or  with  the  object  of  enabling  him  to  raise  money  for 
his  own  benefit. 

ChaUerUm,  Q.  C,  (with  him  Jellett).— An  examina- 
tion of  the  settlement  shows  that  the  remainder  expec- 
Unt  oa  the  life  esUte  is  charged  with  the  portion  of 
Jane  Greene;  and  as  the  portion  is  now  raiseable,  and  is 
carrying  interest,  she  is  entitled  to  an  Immediate  sale. 
The  deed  imposes  no  restriction  as  to  the  trustees  raisins 
the  charge.  In  the  case  of  Codrington  v.  Lord  Foley  (6 
Ves.  364),  the  rule  was  Idd  down  that  it  depends  upon 
the  particular  penning  of  the  trust,  and  a  fair  con- 
struction of  the  whole  instrument  as  to  the  intention. 
Upon  a  limitation  to  the  par^t  for  life  with  a  term  to 
raise  portions  at  21  or  mairiage,  if  there  is  nothing 
morOi  and  the  interests  are  vested,  and  the  contingen- 


des  have  happened  at  which  the  portious  sis  to  bi 
paid,  upon  the  general  rule  the  inteiest  is  pajible,  and 
the  portions  most  be  raised  by  sale  or  mortpge  of 
the  term.  See  also  Smyth  ▼.  Foley(3  Toosg&Con. 
Exch.  G.,  p.  142);  Z^fgon  v.  Lord  Comtry  (U 
Sim.,  p.  41);  Noel  v.  Henley  (1  GoD.,  p.  59);  Fd- 
ja$nbe  v.  WUbye  (2  Sim.  it  a,  166);  KeSly  v.  £eiZ|f 
(4  Dm.  &  W.,  40>.  The  case  of  Uoyd  j.Mam^ 
(11  Ir.  Eq.  Rep.)  would  be  dted  on  the  other  ode, 
but  it  is  dislmguishable.  There  the  tena  was  tspra- 
senti,  and  the  case  turned  solely  on  the  hagnage  of 
the  settlement. 

Warren^  Q,C^  contra^  for  Hug^  OrMoe,  t  os£tor 
by  mortgage  affecting  the  remainte.— It  was  mtended 
the  term  should  be  sold  in  possession,  sod  sot  in  n- 
version.  Theamount  of  the  portions  would  ban  been 
much  less,  if  it  had  been  intended  to  raise  them  by 
a  sale  of  the  reversion.  In  the  case  of  Ueyi  t. 
Massey  it  appeared  that  H.  Massey  died  in  184%  ud 
a  cause  petition  was  filed  to  raise  the  chsige  with  ac- 
cumulated interest  from  the  marriage  of  dsnghten,  aod 
not  merely  from  the  death  of  Ha^  Massey.  On  ap- 
peal the  judges  differed.  Then  the  cass  went  to  tbe 
House  of  Lords,  which  held  that  aocnmobted  interest 
was  not  raiseable.— s^  9  Eng;  Jar.,  391 ;  4  Ckik 
&  Fmnelly,  277.  This  present  ease  is  the  same,  for 
here  WiUiam  U.  Greene  and  his  mortgagees  an  oahn 
que  trusts  of  the  term.  1 

Lawless,  Q.C.,  for  McDowell,  manager  of  Tippe     | 
rary  Bank,  the  earliest  mortgagee  of  the  remiiader,     I 
called  attention  to  the  trusta  of  the  tenn,  *'or  out  of     I 
rente  and  profits,'*  ^  William  H.  Greene  is  t  pirt/     i 
to  the  two  mortc^iges  dated  15th  April,  1848,  aod     i 
25  th  November,   1850,  by  William  H.  Greeoe  and 
W.  W.  H.  Greene  to  James  Sadleur,  and  assigned  to 
his  client  the  Tipperary  Bank*    These  mortgages 
charge  the  inheritance,  and  how  could  he  afiervaids 
throw  intoreat  on  the  inheriUnoe?    In  the  oidinaiy 
case  of  a  reversionary  term,  the  onus  is  throws  on 
the  reversion  aib  initio,  and  by  express  oootrsct,  asd 
it  is  to  be  presumed  the  amount  of  the  portioBS  is  re- 
gulated accordingly. 

CDonneU,  dC^  for  Bev.  A.  Browne  and  Kxon, 
creditors  by  judgment  on  the  life  estete^  and  mortga- 
gees affecting  the  life  estate  and  the  remafaider.— Tbe 
term  is  in  possession,  and  there  is  no  aathoritj  for 
carving  out  of  it  future  interest. 

Exham,  dC^  (with  him  Richards)  for  WDliam 
W.  H.  Greene,  the  remainder^man,  and  Dr.NDgeDt,a 
joint  creditor. — The  ooatract  is  to  raise  out  of  a  term 
in  possession,  at  all  evente  it  is  expedient  not  to  seiL 

JdUU  lu  reply,  for  petitioner.  Nugent  is  a  mere 
judgment  creditor,  and  has  no  locus  Maadi  hen. 
As  to  the  Tipperary  Bank  and  counsel's  alignment 
in  reference  to  rente  and  profits,  the  trustees  bafS 
an  absolute  discretion.  The  power  in  the  settle- 
ment  b  not  a  mere  power  appendant,  but  of  a  donUs 
aspect,  being  partly  in  gross.  It  could  not  be  des- 
troyed or  released  as  to  the  estate  in  remsinder* 
If  the  trustees  recovered  the  terms,  they  coukl  rahe 
the  principal,  and  there  would  only  be  a  peraoDsl 
equity  in  the  tenant  for  life  to  keep  down  the  'laienaL 
Cited  Lyddon  v.  Lyddon  (14  Ves.,  558);  J?iw*  ▼• 
Berkeley  (2  P.  Wms.,  484);  Lyons  v.  Duki  of 
Chandos(3  Atkyns,  416);  Cotton  v-  Cotton  (note, 
5  Yo.  &  CoU.  Exch.,  149). 
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JuDGK  Habqrkayi. — The  qaesUon  which  has  ariseii 
in  tlus  case  has  its  origin  on  the  settlement  of  certain 
estates  in  Co.  Kilkenny  now  sought  to  be  sold,  exe- 
cuted on  the  22nd  January,  1822,  on  the  occasion  of 
the  marriage  of  William  Hastings  Greene,  and  certain 
deeds  made  in  exercise  of  a  power  contained  in  that 
settlement.  The  settlement  itself  was  effected  by  the 
exerdse  of  a  jomt  power  of  revocation  and  new  ap- 
pointment Tested  in  William  Hastinss  Greene  and  his 
father  under  a  preyious  deed  of  1816;  and  by  means 
of  thai  power  the  lands  are  limited  (after  the  solemni- 
sation of  the  marriage)  to  the  use  that  William 
Greene,  the  fiUher,  should  receive  thereout  during  his  life 
an  annuity  of  £600,  and  his  wife,  after  hb  decease,  a 
jointure  of  the  same  amount,  and  subject  thereto,  to 
the  use  of  trustees  for  200  years,  and  subject  to  that 
term  uidits  trusts,  to  the  use  of  other  trustees  for 
500  years,  and  subject  to  that  term  and  its  trusts,  to 
tii«  use  of  William  Hastings  Greene  for  life,  with  re- 
mainder to  trustees  during  his  life,  to  preserve  con- 
tiogent  remainders,  with  remunder  to  use  that  the  in- 
tended wife  should  receive  a  jointure  of  £&  00  per  annum, 
and  subject  thereto  to  the  use  of  the  first  son  of  the 
nuuTiage  in  tail  male,  with  remainders  over.  The 
trusts  of  the  term  of  200  years  are  then  declared,  and 
they  were  to  secure  the  annuities  given  to  William 
Greene  and  his  wife.  Then  follow  the  trusts  of  the 
term  of  500  years,  which  are,  first,  to  secure  the  pay- 
ment of  the  jointure  of  £500  a  year  for  the  intended 
wife  in  case  it  should  become  payable,  and  npon  the 
further  trust  that  in  case  there  should  be  any  children 
of  the  marriage  besides  an  eldest  or  only  son,  the 
trustees  should  after  the  decease  of  William  Greene 
and  William  H«  Greenj,  and  the  survivor,  or  after 
the  decease  of  William  Greene  and  in  the  lifetime  of 
William  H.  Greene,  with  his  consent,  under  his  hand 
and  seal,  by  mortgage,  sale,  demise,  or  other  disposi- 
tion of  the  term,  or  any  part  thereof,  or  out  of  the 
rents,  or  by  any  other  means,  levy  and  ruse  force  the 
portions  of  such  children  the  sum  of  £10,000  Irish 
currency,  to  be  divided  between  them  at  snch  times 
and  in  such  shares  as  William  H.  Greene  should  ap- 
point, and  in  default  of  appointment  to  be  divided 
equally  between  them,  the  shares  of  sons  to  vest  at 
21,  and  those  of  daughters  at  21,  or  marriage,  but  if 
such  vesting  should  take  place  in  the  lifetime  of  Wil- 
liam H.  Greene,  the  payment  to  be  postponed  until 
after  his  decease,  unless  he  should  by  deed  give  his 
consent  that  the  same  or  any  of  them  should  be 
aooner  raised  or  paid.  Then  follow  clauses  of  botch- 
pot  maintenance  and  survivorship,  and  a  proviso  that 
no  sale  or  mortgage  of  the  term  should  be  made  for 
raising  such  portions  until  after  the  decease  of  Wil- 
liam Greene  and  William  H.  Greene,  and  the  survivor 
of  them,  without  their  or  his  consent  in  writing,  and 
also  until  some  portion  should  become  actually  paya- 
ble, but  the  rents  only  to  be  applicable  to  the  pur- 
poses of  the  term ;  and  then  coraes  the  final  trust  of 
the  term  in  favour  of  the  person  entitled  to  the  next 
estate  in  reversion,  and  the  usual  clause  of  cesser. 
The  marriage  took  place,  and  there  were  issue  three 
children,  viz.,  Willia-n  Warren  H.  Greene,  the  eldest 
son,  and  Dominick  Sarsfield  Greene  and  Jane  Greene. 
William  Greene  died  in  1829»  and  his  wife  b  also 
dend;   and  in  the   year   1847,  William  Hastings 


Greene,  by  a  deed  poll,  ^pointed  ^£3,000  steriing* 
part  of  the  £10,000  Irish,  to  his  daughter,  Janer 
Greene,  and  he  directed  the  trustees  of  the  term  to 
raise  that  sum  forthwith;  and  by  another  deed  poll, 
dated  14th  April,  1849,  he  confirmed  that  deed,  and 
appointed  to  Jane  Greene  a  further  sum  of  £2,538 
9s.  2d.  sterling,  and  he  appointed  £3,692  66.  Id. 
sterling,  being  tlie  residue  of  tiie  charge,  to  his  second 
son,  Dominidk  S.  Greene.  He  directed  that  the 
entire  charge  should  be  immediately  raised,  and  should 
bear  interest  at  6  per  cent  until  payment,  and  he 
directed  the  trustees  forthwith  to  ruse  the  sum  f  of 
£3,000]  thereby  appointed.  Miss  Anne  Greene  bemg 
thus  entitled  to  a  large  share  of  the  charge  of 
£10,000,  presented  her  petition  to  tlus  Court  for  a 
sale  of  the  lands,  and  would  have  obtained  snch 
relief  as  a  matter  of  coarse  but  for  a  drcnmstanoe  to 
which  I  must  now  advert  It  appears  that  William 
H.  Greene,  at  various  periods  firom  the  year  1826  to 
the  year  18479  conferred  judgments  of  a  very  large 
amount  in  the  aggregatOv  some  of  them  for  debts 
which  were  also  secur^  by  mortgages  of  his  life  ea* 
tate.  Now,  the  first  deed-poll  under  which  the  peti* 
tioner,  Jane  Greene,  claims  the  right  to  immediate 
payment,  was  not  registered  until  the  31st  of  May» 
1849,  and  so  ftur  as  that  deed-poll  affects  the  life 
estate  of  William  H.  Greene,  it  is  postponed  as  to  its 
effect  to  a  mortgage  now  claimed  by  Mr.  McDowell  as 
official  manager  of  the  Tipperary  HanlL,  and,  therefore, 
to  all  the  judgments  which  are  prior  to  that  mortgage* 
In  short,  in  the  present  state  of  the  incumbrances  af- 
fecting William  H.  Greene's  life  estate,  the  deeds  of 
1847  and  1849  were  and  still  are  practically  inope- 
rative  to  charge  the  life  estate,  by  reason  of  the  very 
large  amount  of  incumbrance  with  which  the  tenant 
for  life  had  previously  charged  it,  and  which  incnm« 
brances  still  subsist  The  consequence  of  these  cir- 
cumstances was,  that  at  the  instance  of  the  creditors 
in  the  life  estate,  the  Court  on  a  former  occasion,  in 
the  exercise  of  its  discretion,  refused  to  make  any 
sale,  on  the  petition  of  Jane  Greene,  which  would 
have  the  effect  of  turning  the  life  estate  into  a  gross 
sum  oi  money,  to  the  detriment  of  the  paramount 
creditors  upon  it,  who  preferred  to  retain  it  in  specie 
nnder  a  receiver.  Having  thus  virtuaUy  lost  the  life 
estate  as  an  available  security  for  her  charge,  Miss 
Greene  now  contends  that  at  all  events  the  remainder 
expectant  on  that  life  estate  is  charged  with  her  portion, 
and  that  as  the  portion  is  now  raiseable,  and  is  carry- 
ing interest,  she  is  entitled  to  an  immediate  order  for 
the  present  sale  of  that  remainder.  Against  a  con- 
ditional order  to  that  effect  cause  is  now  shown  by 
the  remunder-man,  William  W.  H.  Greene,  and  va- 
rious mortgagees  and  judgment  creditors  upon  his 
estate,  which  has  been  enlarged  into  an  estate  in  fee. 
The  point  at  issue  is  one  of  great  importance  to  both 
parties.  It  has  been  discussed  very  fully  and  ably  on 
both  sides,  and  I  believe  all  the  cases  bearing  on 
questions  of  this  nature  were  cited  and  commented 
npon.  These  cases  are  of  two  classes;  an  example 
of  one  class  is  Codrington  v.  Fol^  (6  Yes.,  380), 
in  which  it  is  held  that  a  portion  must  be  oused  by 
sale  of  a  reversionary  term,  because  by  the  express 
terms  of  the  settlement  it  is  actually  raiseable,  and 
there  is  nothing  upon  which  it  is  charged,  or  out  of 
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wbieh  it  cao  be  raised  except  the  rereniontrj  term, 
lo  easee  of  tiib  sort,  the  parties  to  the  settiement 
oadentaad  that  the  term  maj  require  to  be  sold  be- 
fore it  comes  into  possession;  and,  knowing  this,  it  is 
to  be  presamed  that  thej  fix  the  amount  St  the  por- 
tions with  a  view  to  that  possibility,  and  they  take 
care  that  it  is  not  more  oumous  upon  the  remain- 
der-man than  they  actually  intend  it  to  be.  A  speci- 
men of  the  otiier  dassof  casesis  to  be  found  in  Lloyd 
T.  IfosMy  (9  Jtff^  N.  8.,  391)  as  ultimately  dedded. 
Them  the  drenmstanee  that  the  whole  of  the  rents 
and  profits  were  appropriated  during  the  existence  of 
a  life  leaving  no  fund  out  of  which  interest  could  be 
paid  daring  that  Bfe  was  considered  as  demonstrating 
the  hitention  of  the  parties  that  interest  was  not  to  be 
chaiged  and  accumulated  agmnst  the  remainder-man. 
The  present  case  does  not  ftll  accurately  into  eitiier 
of  these  classes;  and  the  pouit  which  I  hare  to  rule  is 
not  exdualvefy  one  of  construction,  but  depending  also 
on  the  application  of  equitable  prindples.  The  pri- 
mary intention  of  the  parties  to  the  settlement  of 
1822  no  doubt  was,  that  if  William  H.  Greene  made 
the  portions  payable  in  his  lifetime,  he  out  of  his  Bft 
estate  should  (as  he  would  be  equitably  bound  to  do) 
pay  the  interest  of  the  charge,  or  of  any  mortgage  made 
to  raise  it;  or  if  it  was  rdsed  by  a  sale,  that  he  should 
lose  the  rents  of  the  part  of  the  estate  so  sold.  The 
main  question  is,  was  it  competent  to  William  H. 
Greene,  after  baring  pledged  his  life  estate  to  its  full 
raine,  and  thus  got  its  ralne  in  his  pocket,  to  exerdse 
the  power  of  acceleration,  when  the  only  effect  of  that 
exerdse  is  to  burden  the  remidnder  of  his  eldest  son, 
with  the  interest  accruing  during  his  Hfethne.  I 
think  this  power  of  acceleration,  rested,  as  it  is,  in 
the  tenant  for  life,  is  a  power  appendant  to  the  life 
estate.  Its  exerdse  affects  the  life  estate  primarily, 
but  it  also  binds  the  remainder;  and  thereupon  the 
life  estate  becomes  the  primary  fhnd  to  pay  the  inte- 
rest in  relief  of  the  remdnder.  Should  the  life  estate 
prore  Insufficient  to  pay  the  interest,  in  consequence 
of  the  estate  being  wholly  or  partially  nnprodnctire, 
the  arrear  of  bterest  will  be  a  ralid  charge  on  the 
remdnder;  but  if  from  any  cause  the  interest  is  not 
pud  by  the  life  estate,  the  remainder-man  can  in  snch 
case  get  a  recdrer  orer  it,  and  thus  protect  his  own 
estate.  That  being  so,  is  it  competent  for  a  tenant 
fbr  life  to  sell  the  Ufe  estate,  and  then,  baring  made 
away  with  and  put  into  his  own  pocket  the  primary 
and  indemnifying  fhnd,  to  charge  the  rereidon  by 
aiecelerating  the  payment  of  the  portions?  It  appears 
to  mo  that  it  woold  be  inequitable  for  him  to  be  al- 
lowed to  do  so.  The  sale  of  the  life  estate  would 
extinguish  the  power  which  is  appendant  to  it;  and 
as  the  power  could  not  afterwards  be  exercised 
agdnst  the  purchaser  of  the  life  estate,  so  ndther 
could  it  be  exercised  agdnst  the  remainder-man. 
Now,  if  the  power  can  be  released  by  express  terms, 
or  extinguished  by  any  act  of  the  tenant  for  life, 
which  necessarily  implies  snch  extinguishment,  snch 
as  a  sde  of  the  life  estate,  so  it  may  be  postponed 
in  its  operation  and  effect  by  any  prerlous  act  of  the 
tenant  for  life  which  would  make  it  ineqniuble  for 
him  to  exercise  it  In  the  present  case  it  has  been 
held  tiiat  so  long  as  the  mortgages  and  the  judg- 
ments prior  to  them  exist  and  affect  the  life  estate. 


the  power  of  acoderation  cannot  be  exerdsed  so  ss  to 
weaken  their  security  on  the  life  estate.    Mortgagees 
baring  the  security  of  the  life  estate  fay  the  express 
contract  of  the  tenant  for  lifh,  are  deariy  emitted  to 
hold  their  security  agamst  the  petitiontf  who  Mm 
under  the  rolnntary  act  of  the  mortgage.    Judgment 
creditors  baring  no  contract  for  t^  security  St  the 
fife  estate  hare  no  sudi  eqdty,  but  they  cut  nuke 
use  of  the  equity  of  any  mortgagee  who  Is  pdsne  to 
them.    The  fife  estate  is  thus  hi  dfect  sfieacd  by 
the  tenant  fbr life;  the  remainder-man*8  bdeoidty  is 
put  into  the  pocket  of  the  tenant  for  life,  who  tben 
proceeds  to  exercise  the  power  at  the  exdodre  cost 
of  the  remainder-man.    This  appears  to  me  to  be 
contrary  to  eqmtable  prindples,  and  to  produce  t 
result  not  at  all  contemplated  by  the  settkm  tt  the 
time.    The  term  was  Hmlted  prior  to  the  fife  eMste, 
manifestiy  for  the  purpose  of  prorkfing  for  the  ereot 
of  the  portions  becoming  nuseable  in  Wilfism  H. 
Greene's  fifetime.    Any  eoHlemj^ated  sale  er  moit- 
gage  could  only  be  of  the  term  In  possession,  so  as  to 
burden  all  the  successire  owners  rateably,  andaeoord- 
ing  to  the  extent  of  their  interest    If  the  reaiaiiider- 
men  became  liable  to  a  charge  payable  iti  the  fifeeime 
of  the  tenant  for  lifb,  it  must  hare  been  considered 
that  he  would  hare  the  life  estate  to  resort  to  m  oder 
to  keep  down  the  interest    He  could  not  be  made 
liable  to  any  such  interest,  except  by  the  rolnntaiy  Mt 
of  the  tenant  for  fife;  and  in  equity  audi  act  ongiit  sot 
to  be  effectud  agdnst  him,  if  tiie  tenant  ibr  fife  his 
dready  made  away  with  the  life  estate.    The  new 
which  I  take  is  this,  that  the  power  bdng  appendant 
and  not  simply  collateral.  Is  entirely  under  thecoDtrol 
and  within  the  power  of  the  tenant  for  Ufh,  dtber  for 
the  purpose  of  houestiy  exerddng  It,  or  releasing  it, 
or  suspending,  postponing,  or  extinguishmg  it;  nd 
that  such  release,  suspension,  postponement,  or  eitm- 
gnisbment,  necessarily  flows  from  any  act  of  the  te- 
nant for  life  which  would  make  it  ineqmtaUe  for  bim 
effectually  to  exercise  it    What  has  taken  pUoe  here 
is  the  suspension  of  tiie  power,  tiot  in  rdlBrence  to  its 
exerdse  (which  I  coUcdre  in  this  case  to  be  qaite 
raUd),  but  in  reference  to  the  operation  and  effect  of 
snch  exercise.    That  suspension  of  eflbct  may  be  re- 
mored  by  Mr.  Hastings  Greene  paying  off  his  credi- 
tors from  other  resources,  or  eren  by  remoriag  soch 
an  amount  of  incumbrance  as  would  leare  the  life 
es^te  free  in  so  much  of  the  property  as  wodd  pro- 
ride  for  the  payment  of  the  charge.    The  suspeDsum 
may  become  a  total  extuiguishmeat  of  the  poweri  and 
the  annnUing  of  any  prerious  exercise  of  it,  if  any 
mortgagee  should  sdl  the  fife  estote  either  under  a 
power,  or  by  the  process  of  this  Court  or  the  Ooori 
of  Chancery.    In  the  meantime  pending  one  or  other 
of  these  resnlts,  the  suspendon  of  the  power  is  at 
present  so  complete,  that  I  cannot  giro  dfect  to  its 
exerdse  by  selling  the  rererdon,  any  more  than  I  was 
able  to  do  by  selling  the  estate  in  possesdon.  ^  I  hare 
stated  the  result  of  my  condderation  of  this  ^ 
without  professing  to  discniss  in  detafl  the  rariooi 
arguments  used  at  each  side  by  coanseL    The  prin- 
dpd  question  is.  What  is  the  nature  of  this  power  of 
acoderation.    The  petitioner  contends  that  it  is  to  be 
treated  as  if  it  were  rested  in  a  third  party;  tiiatit 
is,  therefore,  simply  coUaterd,  and  cannot  he  released, 
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exUogiiished,  or  otherwise  affected  u  to  iti  exerciie. 
I  am  ntUfied,  howerer,  that  the  power  is  appendaniy 
jnat  as  a  power  of  leasing  yested  m  a  tenant  for  life, 
who  bj  its  exerdse  binda  both  his  own  Uh  estate  and 
an  estates  coming  after  hinu  AU  the  rest  follows,  if 
this  propositiGn  of  law  be  established.  There  was 
also  another  view  of  the  case  pnt  forward  on  behalf 
of  creditors  ^hose  demands  affect  both  the  life  estate 
and  fOfersion,  ihoqgh  indifferent  priorities.  It  is 
eoBteoded  that  William  H.  Greene  oonld  not,  alter 
joining  hb  son  in  a  mortgage  of  the  mbentanoe  b 
possession,  exercise  this  power  at  all  to  the  prejqdice 
of  the  mortgagee^  either  bj  charging  the  life  estate  or 
bj  charging  the  reTension,  so  as  to  bring  abont  its 
immediate,  sale.  I  thi^k  this  argnment  would  have 
iome  mflnenoe  on  the  discretion  of  the  Court  if  nsed 
1^  a  creditor  who  has,  by  a  Joint  contract  with  the 
.  fiither  and  son,  ^  mortgage  affecting  the  entire  estate 
ia  possession.  A  judgment  creditor,  however,  can 
use  no  sooh  argument,  for  he  does  not  acquire  anj 
aecuri^  t^  contract;  and  there  would  be  no  breach 
of  contract:  hi  diminishing  the  secnritj  by  the  exerdse 
of  a  power  of  charging.  I  also  wii^  to  add  a  few 
woids  in  reference  to  an  argument  on  behalf  of  the 
^etitioiier,  to  the  eAct  that,  although  the  remamder- 
nan  la  deprived  of  the  indemnity  of  the  life  estate, 
jetthat  he  may»  on  the  death  of  the  tenant  for  life, 
have  recourse  to  Us  assets  as  a  simple  contract  credi- 
tor for  the  amount  of  arrears  of  interest  suffered  to 
aocme  against  hun.  I  think  the  parties  to  the  settle-: 
Biettt,  especially  those  who  contract  for  the  eldest 
tUid  of  the  marriage,  did  not  contemplate  this  kmd 
of  indrainity,  but  mtended  that  the  estate  for  life 
ahoald  bear  the  interest,  and  should  remtun  m  a  con- 
ditioa  to  do  so  unaffected  by  any  acts  of  the  tenant 
lor  life.  I  allow  the  causes  shown.  As  to  costs,  all 
the  parties  showing  cause  represent  only  one  estate, 
the  remainder.  Petitioner  must  pay  one  set  of  costs, 
which  I  think  ought  to  be  paid  to  the  earliest  mort* 
gagee  of  the  remainder  yrho  has  shown  cause,  namely, 
Mr.  IC'Dowell,  Official  Manager  of  the  Tipperary 
Bank. 

Cau9$  allowed. 
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Tex  Ofvici  fbomotid  bt  the  Rev.  Laukcblot 
DowiMix  V.  Rbv.  Jakes  Hew]tt«-.J)0c»  &• 

AcL 

me  alm$  ooO/ecUd^. whether  at  the  offertory  or  during 
dimm  eenrioe,  m  a  prcprietarjf  ehc^td^  not  having 
a  dtatria  aetignod  to  it^  bdong  a»  of  r^  to  the 
redor  of  the  pariah  in  which  <As  cAopet  ia  aituatedt 
to  be  diapoaad  ofaa  he  and  the  churchwarden  ahall 
direeit  and  that  noiwMatanding  Napwi'a  Aott 
14  ^  15  Vic^  e.  79. 

Tbx  CmIs  of  this  case  will  sufficiently  appear  from  the 


judgment  of  the  court*  The  question  arose  on  the 
admissibility  of  the  articles. 
Dr.  Walsh^  Q.C,f  advocate  for  the  promotent* 
Dr.  BaU^  Q.C.,  advocate  for  the  impugnant. 
Db.  6ATT£BSBT,QC.,y.6« — ^Thlsls  asuit  promoted  by 
the  Rev.  Launcelot  Dowdall,  rector  of  the  parish  of  Rath- 
famham,  agfunst  the  Rev.  James  Hewitt,  incumbent 
or  perpetual  curate  of  Zion  Church  Rathgar,  in  the 
same  parish,  to  compel  the  latter  to  pay  over  the  alms 
collected  in  said  church  according  to  law,  and  that  he 
may  abstain  from  misapplying  same  in  future.  The 
pleading  states  these  alms  to  have  been  collected  at 
the  '*  offertory"  as  sacramental  alms.  No  such  pro- 
ceeding as  this  has  been  taken  in  Ireland  before^  ex- 
cept in  the  case  olMagee  v.  The  Bishop  ofCaahd^  and, 
{rom  the  statements  made  on  the  last  court  day,  it 
would  appear  that  the  present  suit  had  arisen  not  so 
much  from  a  desire  to  settle  the  right  to  this  offertory, 
as  from  the  drcumstance  that,  upon  Mr.  Hewitt's  ap- 
pointment to  the  perpetuid  curacy  of  Zion  Church,  he 
insisted  on  a  title  to  discharge  the  duties  of  rector  or 
wme  of  them,  throughout  the  whole  parish  of  Rathtoi- 
ham,  a  title  which  ^Mr.  Dowdall  denied;  and  to  pre- 
vent Mr.  Hewitt  getting  a  footing  in  the  parish  by 
having  a  district  assigned  to  his  church  pursuant  to 
the  statute  in  that  behalf,  Mr.  Dowdall  refused  to  con- 
sent  to  the  assignment  of  such  district  by  the  Arch- 
bishop, and  commenced  this  suit  If  Mr.  Hewitt  made 
such  claim,  he  mistook  his  rights;  for,  as  a  curate 
with  a  district,  he  could  not  go  beyond  it,  and,  not 
having  a  district,  as  the  fact  is,  he  could  not  perform 
any  of  the  offices  of  a  minister,  out  of  his  own  chapel, 
without  incurring  severe  penalties.  Mr.  Dowdall,  on 
the  last  court  day,  was  willing  that  a  district  should 
be  assigned  to  the  Zion  Church,  and  that  the  right  to 
the  offertory  should  be  referred  to  the  Archbishop. 
Mr.  Hewitt  postponed  until  this  day  his  assent  to  or 
dissent  from  that  proposition,  and  he  now  refhses  it. 
The  first  question  seems  to  be.  What  is  the  offertory? 
The  term  appears  to  signi^  both  that  part  of  the  Com- 
munion Service  which  is  read  while  the  alms  are  bemg 
collected,  and  the  alms  then  given.  Rubrick,  2  Ed.  VL, 
M. Gib.  dod.  474,  It  is  said,  ^'Wl^lethedearks  dosing 
the  offertory,  so  many  as  are  disposed  shall  offor  to  the 
poore  mene's  box,  everyone  according  to  bb  habilitie 
and  chariuble  mynd.''  Ayliffe  in  his  Parergon,  393, 
says  :-^*' It  was  always  the  custom  for  the  communi- 
cants to  offer  something  at  receiving  the  Sacrament, 
as  well  for  holy  uses  as  for  the  relief  of  the  poor,  which 
custom  is,  or  ought  to  be,  observed  at  this  day.''  Be- 
fore the  Reformation,  it  appears  that  the  priests  of  pro- 
prietary ch^>eUi  were  in  the  habit  of  taking  these  offer- 
ings to  themselves,  to  the  pr^ndice  of  the  incumbent 
of  the  parish;  and  to  prevent  this  it  was  provided  by 
a  legatine  constitution  of  Othobon,  Cardinal  Legate,  52 
Hen.  lit,  AD.  1267,  quoted  I  Bolingbroke,  E.L.  279, 
that—"  When  a  private  person  desires  a  proper  chapel 
and  the  bishop  grants  it  for  a  just  cause,  yet  be  always 
uses  to  add,  *  So  that  it  be  done  without  prejudice  to 
the  right  of  another.'  And  we,  pursnmg  the  same 
wholesome  method,  ordain  and  strictly  charge  that 
the  chaplains  mmistering  m  such  chapels  as  have  been 
granted  with  a  aaoing  to  the  rights  of  the  mother 
church,  restore  to  the  rectors  of  that  church,  with- 
out making  any  difficulty,  all  the  oblations  and  other 
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IliingB  which  <mg;ht  to  come  to  the  mother  church,  if 
thej  had  not  intercepted  them,  and  which,  therefore, 
tbej  cannot  m  jostice  retain.  If  anjone  contemptn- 
onslj  refosea  to  do  it,  let  him  be  inspended  till  he  bath 
made  restitntion.**  The  offertory  waa  aociently 
for  the  ttae  of  the  prieat,  bnt  at  the  Refor- 
mation it  wiM  changed  into  alms  for  the  poor 
—.1  Bnm,  £.  L.,  370;  Ajliffe  Parergon,  894. 
Ayliffe  aajs  that  this  change  waa  made  bj  the  statute 
S5  Hen.  Vtll.,  which  abolished  altar  oblations  to  the 
priests;  bnt  however  this  may  be,  it  lA  dear  that  at 
this  day,  according  to  the  Rubric,  **  Money  given  at 
the  offertory  shall  be  disposed  of  to  snch  pious  and 
charitable  lUes  as  the  minister  and  dinrchwardens  shall 
think  fit,  wherein,  if  they  disagree,  it  shall  be  disposed 
of  as  the  ordinary  shsU  appomt,*'  Now,  who  are  '*  the 
ministers  and  churchwardens?''  Are  they  those  of 
the  parish  church  only?  or  are  they  the  offidating 
clergymen  and  churchwardens  of  every  chapel,  included 
in  the  words  of  the  Rubric?  The  Act  of  Uniformity, 
17  and  18  Oar.  II.,  c.  6,  s.  1,  reciting  that  '*  as  notb'mg 
condnceth  more  to  the  honour  of  Qod,  the  settling  of 
the  peace  of  a  nation,  which  is  desired  of  all  good  men, 
nor  to  the  advancement  of  religion,  than  an  nniversal 
agreement  in  the  publique  worship  of  the  Almighty 
Ood,  both  Houses  of  Convocation  had  presented  unto 
his  Majesty's  Lord  Lientenant  one  book,  hereunto  an- 
nexed, entituled,  '  The  book  of  Common  Prayer,'  Sou 
Therefore  to  the  intent  that  the  greatly  desirable  work 
of  nnifbrmity  in  Divine  worship  may  be  obtuned,  and 
that  every  person  within  this  realm  may  certainly  Icnow 
the  rule  to  which  he  b  to  conform  in  publique  worship 
and  administration  of  sacraments,  and  other  rites  and 
ceremonies  of  the  Church  of  Ireland,"  it  enacto  that  all 
ministers  shall  be  bound  to  say  and  use  the  Morning 
Prayer  In  snch  order  and  form  as  is  mentioned  in  the 
said  **  book."  And  by  sec.  2, '« every  min'ister  shall 
openly,  publlqnely,  and  solemnly  read  Uie  Morning  and 
Evening  prayer,  by  and  according  to  said  Book  of 
Common  Prayer;  and  after  such  reading,  shall  openly 
and  pnbliquely  before  the  congregation  there  assembled 
declare  his  unfeigned  assent  and  consent  to  the  use  of 
all  things  in  the  said  book  contained  and  prescribed 
on  pain  of  deprivation."  Now  that  '*  book,"  in  the 
part  relating  to  the  Communion  Service,  provides  that 
*<  whilst  the  sentences  of  the  offertory  are  in  reading, 
the  deacons,  churchwardens,  or  other  fit  persons  ap- 
pointed for  that  purpose,  shall  receive  the  alms  for  the 
poor,  and  other  donations  of  the  people,  in  a  decent 
basin  to  be  provided  by  the  parish  for  that  purpose." 
And,  subsequently,  that  after  Divine  service  is  ended, 
the  money  given  at  the  offertory,  shall  be  disposed  of 
as  I  before  said.  The  btw  on  this  subject  was  fully 
considered  and  explained  by  Sir  John  Nichol,  in  the 
case  of  Moysey  r.  HUlcoat,  (2  Hag,  30.)  That  was 
a  suit  promoted  in  1828  by  Dr.  Moysey,  rector  of  the 
parish  of  Walcot,  to  compel  Dr.  HiUcoat,  owner  and 
officiating  minister  of  the  chapd  of  Queen^s-square, 
licensed  on  the  nomination  of  the  said  Dr.  Moysey, 
to  pay  over  to  said  rector  the  money  collected  at  the 
offertory  in  said  chapel.  The  licence  of  Dr.  Hillcoat 
was  nearly  In  the  same  words  as  that  of  Mr.  Hewitt, 
except  that  the  former  authorised  the  performance  of 
^*all  ecclesiastical  duties  belonging  to  said  office," 


which  anthority  is  not  induded  in  the  lieeoce  to  Mt» 
Hewitt;  and  the  latter  also  excepts  baptism  and  mar« 
riages.  Dr.  Moysey  had  himself  acted  as  earate  of 
the  chapd,  and  as  snch  recdved  the  tarioos  oiferinga 
while  cnrate,  which  he  afterwards  daimed  as  rector 
from  the  succeeding  curate.  Dr.  Hillcoat  insisted  that 
the  sacramental  alms  received  in  the  chapd  had  been 
constantly,  dnce  the  opening  thefeof  In  173$,  at  the 
uncontrolled  disposd  of  th«  minister  theftao  ofitdatlttg 
and  of  the  proprietors  therteC  Sir  John  Nichol,  p.  48» 
says,  **  prima  fade^  all  parochial  duties  are  committed 
to,  sod  unposed  upon,  tne  parish  incnmbeat,  and  all 
fees  and  emoluments  aridng  ftom  the  peilbrmanee  of 
those  duties,  in  like  manner,  bdokig  to  htm*  Of  oonk- 
mon  right,  all  parochial  dues,  whether  from  tithes  or 
other  sources,  bdong  to  the  presentee  of  the  patom,'* 
and  at  p.  49,  **  chapels  possess  no  parochial  i^ta, 
unless  acquired  by  a  compodtion  with  the  patron,  in- 
cumbent, and  ordinary,  lamnotawareof  any  chapels 
where  the  patrons  or  proprietors  f formmg  themsdves 
into  a  sort  of  jdnt-stock  oompany)  can  appropriate  a 
portion  of  the  Church  dues — p.  53.  The  Bominati(Hi 
appoints  Dr.  Hillcoat  to  perform  the  office  of  offidating 
minuter  of  Queen's  Chapd,  &c  There  Is  nothing 
that  appoints  Dr.  HiUooat  to  the  exerdse  of  all  paro- 
chial rights,  to  the  cure  of  souls,  and  to  the  occasional 
adminbtrations,  in  all  parts  of  the  parish,  and  it  does 
not  grant  anything  which  bdonged  to  Dr.  Moysey  as  rec- 
tor, neither  the  parochial  duties,  noijthesnrplice  fees,  nor 
the  power  of  hiterfering  and  intromitting  in  all  righu 
duties,  and  offices  which  had  been  committed  to  Dr. 
Moysey  as  incumbent  of  the  parish — ^p.  54.  The  alms 
received  during  the  roiding  of  the  offertory  before  the 
Communion  are  specially  directed  by  the  Rubric  to  be 
collected  in  a  decent  basin,  to  be  provided  by  the  paridi 
which  shows  that  the  collection,  wherever  made.  Is  a  pan>- 
chial  matter,  with  which  persons  connected  with  a 
private  chapd  have  no  concern.  Agdn,  after  the 
Divine  service  is  ended,  the  money  given  to  the  offer- 
tory shall  be  disposed  to  such  pious  and  charitable 
uses  as  the  minister  and  churchwardens  shall  think  fit, 
wherein,  if  they  disagree,  it  shall  be  diflposed  of  as  the 
ordinary  shall  appoint  These  directions  as  to  the 
*< parish'*  and  the  ** chnrchwardens,"  who  are  offi- 
cers of  the  parish  and  not  of  the  chapel,  lead  me  to  con- 
strue the  **  minister"  to  mean  '*  the  minister  of  the 
parish,"  and  they  show  that  the  Rubric  intended  that 
alma  reeeiv^  at  the  Communion^  as  wdl  as  at  private 
chapels  in  the  parish  church,  should  beat  the  disposal 
of  the  mmister  of  the  parish,  and  of  the  ehuroh  wardens, 
and  should  not  bdong  to  the  offidaUng  minister,  nor 
to  the  proprietors  of  such  chapel.  In  any  view  that  I 
am  able  to  take  of  this  case,  I  cannot  ^oonddtt  that 
this  chapdhas acquired  any  local  rights  at  all  encroach- 
ing on  the  parochid  rights  whidi  bdong  to  the  paro- 
chid  incumbent,  beyond  those  to  which  he  has  dinetly 
and  spedfieally  consented,  vis.,  the  payment  for  aeoomo- 
dation  by  those  who  take  pews.  To  the  emdnmenta 
arising  from  those  pews.  Dr.  Hillcoat,  nniting  both 
characters  of  officiating  minister  and  sole  proprietor, 
is  entitled;  bnt  to  them  he  is  limited.  Here  is  no 
district,  no  chapdry  which  connects  any  particular  in- 
habitant with  this  chapd;  here  is  nothing  carved  out 
of  the  parish,  nor  out  of  the  parochial  rights  of  the 
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rector.  The  general  daties  of  the  parish  rest  npon  the 
reetor;  he  b  bomid  to  perform  them,  and  he  la  entitled 
to  an  the  emolamenta  derived  from  theni.  Thia  is  4b6 
poUey  of  the  hiw,  to  keep  these  daties  entire  and  simple, 
nnloaa  they  hare  been  sabdirided  and  parceled  oat  by 
competent  authority  " — ^p.  56.  In  Watson's  Clergy* 
man's  Law,  311,  referring  to  the  statnte  of  Uniformity, 
it  la  said:— *If  in  feeding  the  Morning  and  Evening 
Prayers  the  miniate^  shall  stand  or  sit  when  he  is 
directed  to  kneel,  or  kneel  or  sit  when  he  should  stand, 
or  shall  read  them  in  other  order  than  is  appointed,  or 
shall  omit  anything  that  is  appointed  to  be  read  on 
certain  days,  or  misplace  the  prayers  in  reading  them, 
or  read  in  one  day  what  is  appointed  to  be  read  on 
another,  or  do  not  oelelrate  and  administer  the  sacra- 
ment in  snch  order  and  form  as  is  appointed,  he  is 
pimishable  by  law ;  which  shows  that  the  Robric  most 
be  implidtly  obeyed.  Mr.  Hewitt's  advocates  admit 
that  down  tothe  passing  of  the  Act  14  and  15  Vict, 
c,  72,  hi  the  year  185 1,  Zion  Chapel  wonld  have  been 
eonsid^ied  a  proprietary  chapel,  as  described  by  Sir 
John  Nicbd;  but  they  say  that  tfais  chapel,  by  sections 
2,  23»  and  27*  is  made  a  perpetaal  care  and  benefice, 
and  the  officiating  clergy  man  therein  a  perpetaal  cnrate 
and  incumbent,  and  therefore,  that  he  had  acquired 
within  his  chapel  all  the  rights  which  the  incumbent 
of  the  parish  and  churchwardens  previoasly  had.  But 
the  words  ^Mncnmbent"  and  '*  benefice  "confer  no 
right  or  power,  and  whether  perpetual  or  temporary, 
the  clergyman  of  a  proprietary  chnrch  is  not  a  com* 
plete  incumbent  with  all  the  attributes  of  a  rector.  The 
latter  can  baptiae  and  solemniae  matrimony,  when  ad- 
mitted and  instituted,  without  any  special  licence. 
(Watson's  Clergjpinan's  Law,  314).  Mr.  Hewitt  can 
do  nddier,  for  these  matters  are  expressly  excepted 

•  from  Ins  licence,  and  he  ia  but  a  curate,  though  aper- 
petual  one,  having  authority  to  the  extent  of  his  licence 

.  bat  no  further  or  otherwise.  And  even  if  he  had  a 
^strict  asugnedto  his  church  under  sec  13,  by  s.  14 
iiis  provided  that  **  nothing  therein  oontained  shall  be 
cooabiiedto&chargethelnouknbent  of  anysuch  parish, 
a  p<Mrtion  of  which  shall  be  included  in  any  snch  dis- 
trict, or  any  other  eccleuastical  person  having  cure  of 
sools  within  the  same,  or  his  saccessors,  from  the  cure 
of  souls  or  other  parochial  daties  in  any  such  district, 
but  which  said  cure  of  souls  shall  remain  as  heretofore." 
iVom  wluch  it  plainly  appears  that  the  rector  is  not 
ousted  of  any  of  his  rights  by  the  appointment  of  a 
curate,  though  an  independent  one,  to  perform  Divine 
service  within  the  chapel,  or  even  beyond  it  to  the  ex- 
tent of  his  district,  if  a  district  be  assigned  him,  which 
has  not  been  done  here.  It  is  then  nrged  that  by 
sections  25  and  27,  chapelwardens  may  be  elected, 
who  shall  have  the  like  authority  within  the  said 
dinith  or  chapel  as  churchwardens  in  the  case  of  a 
parish  chnrch  have,  and  shall  be  competent  to  recover 
by  all  proper  means  and  proceedings  the  pew  rents, 
and  other  dues  belonging  to  the  said  church  or  chapel; 
and  that  therefore  the  cnrate  and  chapelwardens  are 
entitled  to  receive  and  distribute  the  offertory.  These 
sections,  however,  do  not  mention  the  offertory  as  the 
English  Act  does,  and  they  appear  to  apply  only  to 
the  orderug  of  mattera  within  the  chnrch,  and  to  the 
recoveiy  of  pew  rents  and  snch  things  as  may  be 

legally  recovered,  bat  not  to  the  offertory,  which  is 


purely  voluntary  as  a  part  of  the  ceremony,  and  caa« 
not  be  recovered  if  refused  by  the  communicants.     Is 
is  to  be  observed,  too,  that,  so  for  as  appears  upon  the 
libel  before  theConrt,no  chapelwardens  of  Zion  Church 
have  been  appointed,  and  the  clum  of  Mr.  Hewitt  is, 
to  receive  this  ofitutory  himself,  and  to  distribute  it 
amongst  his  congregation  as  he  thinks  proper,  with* 
out  the  assistance  or  control  of  any  churchwardens  or 
chapelwardens.    This  would  involve  a  state  of  things 
wholly  unknown  to  the  Church.    The  congregation 
of  Zion  Church  consosta  of  the  pewholders  and  the 
occupien  of  free  seats,  without  reference  to,  or  any 
connection  with,  any  particular  parish  or  district    Mr. 
Hewitt  cannot  visit  asclergyman,  or  go  tbrongh  any  part 
ofthe  parish  in  order  to  ascertain  tne  state  of  the  parish* 
loners.   Section  1 4  afiows  lum  *Hhe  care  ofthe  sick  and 
other  pastoral  duties,"  only  in  case  of  adistrict  being  as- 
signed to  his  church,  and  Ifhe  were  to  distribute  the  offer- 
tory where  his  licence  confines  him  within  hisown  chape), 
he  could  only  do  so  to  snch  persons  as  might  come 
there  for  alms,  no  matter  from  whence,  unless  he  and 
bis  trustees  and  pewholders  should  think  proper  to 
divide  it  amongst  themselves.    A  forcible  argument 
agunst  Mr.  Hewitt's  view  ofthe  statute  arises  from 
the  English  Act,  8  and  9  Vict^  cap.  73,  sea  6,  which 
provides  for  the  appointment  of  churchwardens  for 
district  chapehies,  and  enacts  that  money  given  at  the 
ofibrtory  at  such  churches  shaD  be  disposed  of  by  the 
minbter  and  churchwardens  of  such  Church,  in  the 
same  manner  as  the  money  given  at  the  oilbrtory  at 
any  parish  church  is  by  htw  durected  to  be  diposed  of 
by  the  ministera  and  churchwardens  of  such  parish. 
There  is  no  such  provision  in  any  Irish  Act.    Sec  7 
of  the  same  English  Act  provides  for  the  appointment 
of  churchwardens  for  any  new  church  without  a  dis- 
trict, and  does  not  authorise  them  to  interfere  with 
the  offertoiy,  but  enacts  that  if  a  district  be  asrigned 
to  such  a  church,  they  shall  thenceforth  have  the  same 
power  as  churchwardens  appointed  under  the  previous 
section;  thus  showing  that  the  Legishiture  considered 
that,  without  express  words  to  the  contrary,  the 
right  of  the  rector  and  churchwardens  to  the  ofihrtory 
would  controue  in  a  parochial  district,  and  that,  in  the 
case  of  a  church  without  a  district,  it  ought  not  to  be 
taken  from  them.    In  the  case  of  Magee  v.  2 he  Bishop 
of  Cashd  (9  L  E.  R,  319),  before  Lord  Su  Leonards, 
it  appeared  to  have  been  conceded  by  aU  parties  that 
offtftory  received  in  a  proprietary  chapel  belonged 
to  the  incumbent  and  churchwardens  of  the  parish, 
and  not  to  the  curates  or  trustees;  but  the  case  went 
off  on  another  point.    The  case  of  i^s^  v.  Poor  Law 
CommMoners  (2  J.  and  S.,  721)  has  been  relied  on 
as  showing  that  the  mmisteraofa  district  church  is 
the  minister  meant  by  the  Rubric.    It  seems  to  me  to 
point  the  other  way,  and  to  show  that  in  such  a  case 
the  rector  of  the  parish  continues  rector  ofthe  dis- 
trict, with  all  his  original  rights  and  privileges,  ex* 
cept  only  the  right  in  the  curate  to  officiate  in  the 
district.    In  that  case  the  district  of  Grang^gorman 
was  made  a  <*  separate  and  distinct  district  or  parish," 
under  the  statute  7  and  8  Geo.  IV.,  c  43,  s.  23-4-5-6 ; 
and  by  s.  29  it  was  enacted  **  That  every  snch  district 
or  new  parish  to  be  formed  under  the  authority  of  that 
Act  shaJl  have  all  parochial  rights  by  law  appertuning 
to  any  parish  for  the  pnrposes  in  that  act  mentioned, 
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•Md  for  aU  other  purposes  whatever  in  like  manner, 
to  an  intents  and  purposes  as  other  parishes  may  bj 
law  be  entitled  nnto;  and  that  every  snch  district  or 
new  parish  shall  be  diaohaiged  and  exempted  from  all 
claims  and  charges  whatsoever  as  part  of  any  former 
parish  or  parishes,  saving*  nevertheless,  to  thereeton 
or  incnmbents  of  the  several  adjoining  parishes  and 
iheur  snocessorsi  all  their  rights  as  rectors  or  incnm* 
benta  of  the  respective  portions  of  snch  districts." 
Napier^s  Aot  does  not  contain  any  snch  terms  as  the 
for^goingi  nor  does  it  anywhere  profoss  to  confer 
npon  the  cnrate  a  parish  or  parochial  rightSi  and  yet 
in  that  case  it  was  held  that  nnder  the  poor  Law  Act, 
1  and  2  Vic.,  c  56,  which  provides  that  in  the  ap- 
pointment of  a  chapel,  preference  should  be  given  to 
some  clergyman  of  the  Estaldishe^  Chnrch  officiating 
within  the  parish  in  which  the  workhouse  should  be 
situated,  the  rector  or  vicar  of  the  ori^pnal  parish  con- 
tinued to  be  the  principal  clergyman  ** officiating" 
within  the  district  or  the  pariph,  and  the  person  res- 
ponsible for  the  due  administration  of  ^nritual  duti« 
towards  the  inmates  of  the  poorhouse,  and  that,  upon 
the  refusal  of  the  perpetual  curate^  the  curate  of  the 
parish  was  entitled  to  the  appointment.  The  Oonrt 
of  Queen^s  Beach  thus  taking  the  same  view  of  the 
subject  as  Sir  John  Nidbol,  1  cannot  see  any  privilege 
or  power  in  a  peipetnal  curate*  nnder  Napier's  Act, 
which  the  curate  before  Sir  John  Nichol  had  not. 
Both  derive  authority  from  the  bishop's  licence,  and 
from  that  only.  Of  the  two,  the  licenee  of  the  former 
wa%  if  anything,  the  more  comprehensive;  and  I  am 
bound  by  the  authority  of  that  eminent  judge.  But, 
taking  the  judgments  of  the  two  courts  together,  it  Is 
plab  that  both  looked  upon  the  uMumbentii^f  the  pa- 
rish as  still  contmuing  rector  of  that  part  of  the  parish 
within  which  the  new  ohureh  ia»  and,  as  such,  minis- 
ter for  all  matters  not  expressly  taken  out  of  bis  eon- 
ini  by  statute,  which  the  offertory  was  not$  and, 
tbereforcb  he^  as  such  minister,  and  the  church-war- 
dens  of  Ae  parisht  are  the  persons  to  dispose  of  the 
offertoiy,  whether  collected  in  the  parish  church  or  in 
other  churches  or  chapels  within  the  parish.  On  this 
motion  the  Oourt  has  no  power  to  do  more  than  eiUier 
admit  the  pleading  to  proof  or  r^ect  it.  Bat  it  is 
clear,  and,  indeed,  admitted  by  the  advocates  on  both 
sides,  that  down  to  the  year  1851,  the  curate  of  a: 
proprietary  chapel  could  not  interfere  with  the  neighbour- 
ing parishioners,  nor  take  to  himself,  or  for  his  own  pnr 
poses,  the  money  contributed  at  the  offertory.  For 
the  reasons  already  given,  it  appears  to  the  Oourt 
that  the  law  continues  the  same  now  as  it  was  before 
in  the  case  of  the  curate  of  a  proprietary  chapel,  with- 
out churchwardens  and  without  a  district,  such  as  Mr. 
Hewitt  appeaiv  to  be  The  apparent  object  of  the 
law  is  to  leave  the  rector  of  a  parish  to  dischai^ge  the 
duties  of  it  upon  his  own  responsibility  and  witbont 
tte  interference  of  other  persons,  who  migbt,  perhaps, 
be  gifted  with  more  seal  than  discretion;  and  for  this 
reason  even  the  bishop,  without  the  consent  of  the 
incumbent,  cannot  anthoriae  any  d^gyman  to  inter- 
fore  in  his  parish.  Whether  the  law  in  this  respect 
be  wise,  it  is  not  for  this  Court  to  say;  but,  being  as 
it  is,  this  motion  must  be  refosed  with  costs,  and  the 
libel  admitted  to  proof,  and  a  day  assigned  to  Mr. 
Hewitt  to  answer  it. 


Court  of  iSatiitrtiytrsSrSnMlbtms. 

r  BipoittA  bf  Mm  Ury,  In,  BiKiMWi«t.Uv  J 

[Bivoai  Ltkb,  J.] 
Bl  Alxxavdbb   ELAMJLe^lfov.  1063. 

ifUwoMhe  proJUMe;andifto^Amto  fima 

Where  H.  earrbd  on  an  extmtive  whoUaak  wocSm 
tradtinDMrn^wlMponhuownaeoin^ 
wdh  M.  to  beome  th$  mtmager  and  paaMr  m  4 
aej^araU  and  larger  concern  tohick  haiheencim- 
dueled  hy  and  belonged  toM.in  Eudderefidd;  and 
a  portion  of  ike  agreement  woe  thai  M.ehoM  em 
to  DiOUn,  and  there  euperhuend  the  eeparaUtrtdt 
tMdk  woe  earned  on  in  the  name  ofH.^  Awgh  oa 
no  d^nite  or  oondudoe  agreement^  hu  mA  a  wn 
to  teei  ite  otqMoUg  and  determine  teae  miA  eqptm^ 
trade  worth  being  carried  on.  Held— I%aJI  oftAav^ 
the  DMin  houee  was  not  carried  on  aeon  odjMieC 
to  or  part  (^  (Ae  copartnerOyp  condiMUd  m  ek 
Hudderejidd  ooneem,  and  alOough  he  dUt  net  »- 
tend  to  eonmU  M.  to  a  parinerah^  wihkimm 
the  Dtddin  trade,  yet  thai  M.,  by  (hue  eigpemten^, 
became  in  fad  a  partner  in  euchirade;  andthata 
daimmadebythee»eontoreo/M.tobeaMttedm 
eredUore  on  the  estaU  of  H.  forgoodeeddmid 
cash  supplied  by  &e  Huddersjield  concern  ioAs 
DMin  concern  should  be  disallowed,  bid  wUund 
pr^fudioe  to  any  dakn  the  emadore  wi^  ham 
under  any  special  agreement  withff. 

The  facts  of  the  case  were  as  follows:— The  late  Mr. 
Thomas  Mallmson  and  the  bankrupt,  Hall,  who  tnded 
in  Williamstreet,  Dublin,  as  a  woollen  merchsnt,  were 
forothersui-law.  MalTmson  had  been  the  member  of 
an  old  establbhed  firm  at  Haddersfield,  which  bad  f^ 
many  years  traded  with  very  considerable  sncoees  m 
wool  foctors  and  wool  merchants,  nnder  the  nsme  of 
George  Mallinson  &  Sons.  In  I860  the  health  of  Mr. 
Mallisson  began  to  fail;  and  his  medical  adviaers  or- 
dering a  change  of  air  and  rendence,  negocifttioDS 
were  entered  into  by  him  with  Hall,  with  a  new  of 
getting  him  to  become  a  partner  in  and  undertake  the 
management  and  control  of  the  Huddersfidd  buflineis 
in  both  concerns,  intimately  an  arrangement  wtf 
come  to  on  or  about  the  1st  of  July,  1861,  whereby 
it  was  agreed  upon  that  Hall  should  nndertoke  the 
management  of  the  Haddersfield  concern  at  £500  s 
year  salary,  and  that  he  should  be  admitted  a  psitner 
in  the  Hudderafield  concern  and  be  entitied  toajnoiety 
of  the  profits  witiiont  brin^  in  any  capital.  In 
pursuance  of  this  arrangement  Hall  went  to  re»ae  » 
Huddersfield  in  MallinsonV  houee;  atidMallitt80D,who 
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had  beeo  preykmsly  uxioos  to  find  a  soUable  red- 
danoe  in  Leamington,  took  possession  of  Hallos  house 
la  FittfwIlUam-streetf  Dnbliii«  and  eame  to  reside  there 
wHh  lu8  httoLj.  Bailt  previous  to  bi3  departure  for 
Hvddenfiidd,  execoted  a  power  of  attome^r  in  favour 
of  Mr.  WilKam  Blood,  empowering  him  to  accept  and 
endorse  all  bills  on  his  behalf,  and  to  manage  the  Wil- 
UainHBtieeit  business.  The  WiHiam-street  house,  pre* 
inotis  to  thia  arrangement,  stood  indebted  to  the  house 
of  Ifalfiaaon  ft  Sons  in  the  earn  of  £4729  for  goods 
&M  and  delivered  and  cash  advanced;  and  MaUmson 
had  also  become  snre^  for  the  bankrupt,  his  brotber- 
hi4aw,  for  about  ^610,000.  Mailinson  came  to  Dub- 
Im  on  the  17th  Jnlj,  1861,  and  went  to  veside  at 
Hall's  house  in  Fitiwilliam*6treet,  where  he  remained 
tsp  to  the  17tb  April,  1862,  when  his  health  became 
80  extfemeljr  bad  that  be  waa  obliged  to  remove  to 
linlven,  whoB  he  died,  in  the  earlj  part  of  1868. 
llalHason,  during  his  nine  months*  remdence  in  Dub- 
fia,  was  in  the  habit  of  going  over  to  Hnddenfield 
and  taking  his  place  aa  a  member  of  a  banking 
GDnpaiijr  there  about  once  in  each  month,  and  during 
tte  renialnder  of  the  lime  he  went  down  to  the  place 
of  bnamees  in  William-street,  wrote  letters  in  the  office 
tha%  and  gave  advbe  and  suggestions  to  Blood,  the 
raanager,  w1^  acted  under  the  power  of  attorney  j^ven 
li(y  the  bankrupt,  and  thus  took  part  in  the  snperin- 
tandeace  of  the  Wiiliam*street  concern.  On  the  death 
of  Mailinson  the  William-street  concern,  which  had 
been  at  the  time  of  the  partnership  and  for  some  years 
previously  in  a  sinking  condition,  found  Itself  unable, 
withoot  his  aid,  any  longer  to  meet  ka  engagements; 
and  on  the  7th  day  of  May,  1863,  a  petiaon  was  filed 
by  the  bankrupt  mider  the  arrangement  danses  of  the 
Irah  Bankrupt  and  Insolvent  Act;  and  in  that  peti- 
tkm  he  stated  that  the  sole  trade  was  canned  on  by 
him  in  WUHam-atiaet;  and  be  attributed  bis  inability 
to  Sscharge  his  engagements  to  his  not  having  been 
able  to  give  Us  personal  superintendence  to  his  Dub- 
lin business.  On  the  first  meeting  that  took  place  be- 
fore the  Oourt  on  the  2nd  d^  of  Junoi  1863,  the 
bankrupt  was  exanuaed  by  counsel  on  behalf  of  eredi* 
toia  when  he  stated  that  on  Ids  leaving  for  England 
ha. left  the  management  of  hie  business  in  Blood's 
bands,  and  most  positively  denied  that  there  was  any 
partnorehip  between  himself  and  Mallioson  in  the  Dub- 
lia  boainesa,  or  that  Mailinson  q ver  had  any  interest,  or 
m  any  way  agreed  to  participate  in  the  profits  of  such 
bnsiness.  At  that  meeting,  ojl  the  application  of  the 
axecotors  of  MaHinson,  who  expressed  themsdvcB  dis* 
antkfied  with  the  conduct  of  Hall,  the  proceedings 
were  a^jovmed  into  bankruptcy.  The  schedule  filed 
10.  the  bankruptcy  was  the  same  that  was  filed  in  the 
aaaogement  ptooeedinga;  and  the  assignees,  with  a 
flaw  of  questiomng  the  statementa  therein  aa  to  his 
being  solely  interwted  in  the  William-street  honse^ 
took  out  a  meeting  for  the  eKamination  of  witnesses 
before  the  ohief  registrar  on  the  18th  of  July,  1863. 
Mr.  SkMu,  one  of  the  esecutora  of  Mailinson,  attended 
ni.tfaa  meeting  with  books,  witnesses,  and  documents, 
and  instructed  counsel  to  attend  and  examine  the  wit- 
flMsea  who  might  be  produced  by  the  assignees.  The 
chief  li^pstrar,  however,  decided}  as  the  assignees  had 
determiaed  to  have  the  meeting  a  pri^vate  one,  he  was 
bonad  toexefaide  the  eoonaalforthe  execotoia  of  Mai- 


linson, and  would  not  allow  him  to  attend  or  cfoaa* 
examine  the  witnesses.  Counsel  therefore  kxlged  a 
written  protest  against  this  ruling.  Several  derks  in 
the  Williani-street  ooDcefn  were  then  privately  exa*- 
mined  by  the  assignees,  some  of  Whom  deposed  that 
Mailinson,  during  his  stay  In  DubUn,  had  taken  an  ac- 
tive part  in  controlling  and  managing  the  business 
there.  Hall  himself  waa  examined,  and  there  stated 
that  it  was  Mallinaon's  wish  to  go  into  the  Dublin  bit* 
smese,  but  that  he  (Hall)  Objected  until  Mailinson  saw 
its  working  for  twelve  months,  at  the  end  of  which 
time,  if  Mailinson  thought  it  worth  while,  he  was  to 
have  half  the  profits  so  made  daring  the  twelve  months 
of  trial  if  profiu  there  were.  Hall  also  stated  that  if 
there  was  no  partnership  formed  in  the  DnbUn  busi- 
ness at  the  end  of  twelve  months  BfaOinson  was  to  get 
no  profits.  On  the  next  day  Hall,  with  the  assent  of 
the  assignees,  verified  in  Oonrt  the  schedule  filed  by 
him;  his  final  examination  was  passed  without  objec- 
tion, and  he  obtained  his  certificate.  The  executors 
of  Mailinson  filed  a  proof  according  to  the  course  of 
the  Court  tot  the  sum  admitted  by  the  bankrupt's  sche- 
dule to  be  due  to  them;  and  the  assignees  obtained 
liberty  firom  the  Court  to  file  a  discharge  by  way  of 
answer  or  set  off  to  that  proof,  and  hi  that  way  the 
case  came  before  the  Court  for  argument. 

fferan^  (^(7.,  Fctrick  MafUn  with  him,  reKed  on 
the  foet  that  the  Dublin  house  had  always  been  car- 
ried on  aa  a  separate  and  distinct  business  by  the  bank- 
rupt under  the  name  of  Alexander  Hall;  and  that  the 
books  and  balance-sheets  ahowed  that  there  was  no- 
thmg  more  than  a  separate  trading  by  Hall  alone. 
That  the  burthen  ef  proving  k  partnership  Uj  spon 
the  assignees,  who  had  no  proof  whalerer  to  sustain 
that  proposition,  as  the  evidence  Ukea  ex  patu  on  the 
18th  of  July  waa  Inadmissible  aguaat  the  executors 
of  MalUnson,  who  were  prevented  fiom  being  present 
or  cross-examining  witnessee;  and  no  notke  of  nring 
this  evidence  in  support  of  the  discharge  haying  been 
given.  [Z^ncA,  J. — ^I  will  not  now  prevent  tbe  as- 
signees from  relyiaj^  on  thia  evidence^  which  is  on  the 
file.  I  certmnly^  however,  will  give  yon  liberty  to  cross- 
examine  the  witnesses  if  you  sodesire ;  but  as  you  arein 
defoult  in  not  harhig  made  application  sooner,  you  must 
pay  the  costs  of  the  day.]  Sven  if  thia  evklence  be 
admitted,  the  moat,  it  is  preenmed,  it  can  prove  is  an 
option  given  to  MalUnson  by  HaU  to  enter  mto  part- 
nership and  take  the  profits  at  the  end  of  twelfe  months. 
They  cited  ffe^hoe  v.  Surge  (9  C.  B.  431). 

Serjeant  Armttrong  and  JTsmoti,  C^C,  for  the  as- 
signees, contended  that  there  waa  in  law  deariy  a 
partnership.  Although  th^  should  admit  that  Hall 
stipulated  with  Mailinson  tlmt  he  ahould  not  boat  any 
Ums,  still  it  was  equally  clear  that  if  profit  was  made^ 
he  was  to  participate  in  it*  Such  an  agreement  ean- 
stllntes  a  partnership,  where  the  rights  of  credtton 
were  in  question.  They  cited  Farredg  v.  Hwrdern^ 
(Jacob.  Bep.  144);  GUpin  v.  Ender^  (5  B.  &  Aid., 
954);  Bond  v.  PiUard  (3  M.  &  W.  357);  Waiugh  v. 
Carver  (2  Smith's  Leading  Cases,  726.) 

Ltnch,  J. — ^The  case  is  now  before  me  on  the  cUdm  of 
Mr.  Shaw,  as  executor  of  the  late  Mr.  Thoa.  Mailinson, 
to  be  admitted  a  creditor  on  this  estate  for  the  sum 
of  £1 1,597  9s.  lid.  It  is  an  admitted  foct  m  this 
case  that  Mr.  Tfaomaa  Mallinaon  and  the  bankrupts 
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Vere  paitnen  in  trade  in  the  Hnddersfield  conoern, 
mod  that  this  deht  waa  contracted  with  the  Hnddera- 
field  honae,  for  gooda  and  caah  anpplied  bj  it  to  the 
bnatneaa  carried  on  in  this  city  in  William-street,  and 
no  question  Is  raised  as  to  the  correctnesa  of  the 
amonnt  now  claimed;  bnt  the  aasignees,  by  way  of 
discharge,  insist  that  Mr.  Mallinson  waa  himself  a 
partner  in  the  William-street  house  at  the  time  this 
debt  was  contracted,  and  consequently  that  he  cannot 
now  proye  this  debt  as  against  the  estate,  and  in  com- 
petition with  the  trade  creditors  therdn.  Very 
lengthened  examinations  hare  taken  place  in  this 
case,  a  vast  amonnt  of  correspondence  has  been  read 
to  me,  and  a  great  number  of  affidavits  have  been 
filed  on  both  sides — a  mass  of  illegal  evidence  has 
been  put  on  the  files  of  this  conrt — very  little  care 
aeems  to  have  been  taken  to  bring  an  orderiy  or  ar- 
ranged case  for  hearing  before  me,  and  the  case  is 
laid  before  me  in  a  form  to  show  me  that  a  very  se- 
rious question  exists,  rather  than  by  way  of  help  to 
me  to  solve  it*  Yet  the  case  is  one,  even  by  reason 
of  the  amonnt  of  property  at  stake,  which  deserved 
more  attention  for  the  orderly  bringing  of  it  forward. 
On  the  part  of  Mr.  Shaw,  counsel  protest  against  evi- 
dence while  they  use  it;  and  in  truth  I  feel  that  a 
license  has  been  indulged  in  in  this  case,  both  as  to 
the  manner  in  which  evidence  waa  obtuned,  and  the 
matter  thereof  unnsnal,  and  forming  a  precedent  to 
be  avoided.  But  no  proceeding  was  ever  taken  to  set 
this  matter  right  As  a  matter  of  course  I  would 
have  directed  the  witnesses  to  tie  recalled,  and  have 
allowed  them  to  be  cross-examined,  aud  I  would,  not 
have  allowed  one  word  of  their  evidence  to  be  used 
agamst  Mr.  Shaw  unless  this  order  was  complied 
with.  At  this  hearing  I  made  the  same  ofibr  to  the 
parties  when  the  objecdon  was  stated,  and  I  ofiered 
to  let  the  case  stand  for  that  purpose;  bn,  they  pre- 
ferred to  make  their  protest,  and  use  the  evidence, 
and  have  the  case  heard  as  it  then  stood.  And  thus, 
calling  on  me  to  proceed^  I  felt  bound  to  do  so;  and 
I  have  endeavoured,  as  far  as  lay  in  my  power,  to  sift 
the  evidence,  acting  on  such  facts  as  legally  bound 
the  pardes,  and  arriving  at  the  bait  conclusion  I 
could  in  this  complicated,  and,  in  its  circumstances, 
somewhat  unusual  case.  I  aay,  without  hesitation, 
that  I  have  folt  very  great  difficulty  in  arriving  at  a 
conclusion.^  The  case  is  in  its  circumsUnces  novel 
jmd  out  of  ordinary  course.  Bnt  the  creditors,  seeing 
all  these  circumstances,  have  thought  it  right  to  raise 
this  question,  and  have  thought  it  prudent  to  litigate 
it.  They  have  a  right  to  demand  my  opinion  and 
judgment  on  it,  and  I  am  bound  in  duty  to  give  that 
Judgment  now.  In  a  case  thus  circumstanced,  1  feel 
it  an  enforo(Bd  duty  to  canvass  the  case,  and  declare 
the  grounds  of  my  decision,  stating  what  I  concave 
to  be  the  foots  proved,  and  stating  my  deductions  from 
these  facts.  The  proposition  chiefly  insisted  on  by 
the  asrignees  was,  that  there  was  a  partnership  in 
•Dublin  constituted  between  Mallinson  and  Hall  at  the 
same  time  as  the  admitted  partnership  in  the  Hud- 
dersfield  house  was  founded ;  and  that  this  joint  con- 
cern was  carried  on  by  Mallinson  as  the  acting  part- 
ner in  Dublin,  while  the  Huddersfield  branch  was 
carried  on  by  Hall  as  the  acting  partner  there. 
They,  however^  further  insist  that  the  acta  and  con- 


duct of  Mallinson,  even  if  he  waa  not  a  partner,  hsfs 
made  him  Uable  aa  such  to  creditors.    Of  eoune^ 
these  propositions  are  quite  distinct,  and  as  to  the 
latter,  namely,  the  existence  of  this  qmui  partnenh^ 
bringing  liability  to  the  credttora,  the  decisioB  ef  tlua 
Court  could  not  pnjudice  the  creditors  If  MalIinMn*s 
estate  ia  solvent  to  meet  each  a  liability.    The  moit 
important  question,  however,  for  me  to  determine 
is,  **  vras  there  a  partnership?  **  and  can  I  admit  this 
proof  now?     On  this  pofait  I  will  state  what  in  mj 
opmion  waa  done,  that  I  may  thereby  disthigaiah  m j 
view  as  to  matters  of  foot  ftom  the  legal  conseqseD- 
ces  which  I  think  result  therefrom.    At  an  esrlj 
period  m  the  year  1861,  the  proposition  for  a  part- 
nership was  entertained  between  Mallinson  and  HalL 
Mallinson  was  then  in  ill-health,  and  he  iriahed  to  be 
relieved  of  the  labour  attendant  on  the  management 
of  the  Huddersfield  House.     The  HndderstleMI  ooq- 
com  waa  manifeatly  regarded  as  the  chief  and  princi- 
pal business,  and  to  the  regnUuion  of  the  terms  of 
partnership,  as  to  it  the  chief  attention  wss  directed. 
The  correspondence  respecting  it  is  dear,  definite,  and 
precise,  bnt  it  Is  not  unimportant  to  remark  tiist  erea 
as  to  it  there  appears  to  have  been  no  formal  imtra- 
ment  of  partnership,  or  any  other  ascertamment  of 
its  terms,  than  that  shown  by  the  correspoodenee; 
but  this  partnership  is  quite  dear,  and  a  definite  term 
for  Its  existence  was  settled.    As  to  Dnhfin,  the  ease 
is  quite  different     The  Dublin  house  was  not  re- 
garded as  a  necessarily  continuing  trade;  it  waa  spo- 
ken of  chiefly  as  to  its  capadty  in  altered  ciicom* 
stances,  and  its  utility  if  carried  on  in  Md  of  the  Itr- 
ger  business;  but  Hall  himself  in  his  letter,  9th  Pels 
and  ebewhere,  spoke  of  the  partnership  aa  neeeflnta- 
ting  the  aacrifice  by  him  of  his  Dublin  tradd    In  the 
correspondence  there  certainly  exists  no  stated  terms 
of  any  partnership  in  Dnblm;  nothing  U  ssid  therein 
as  to  its  management  or  direetlott,  and  no  term  of 
partnership  was  ever  canvassed;  bnt.  this  I  think  can 
plainly  be  deduced  from  the  correspondence,  namelj, 
that  it  still  remained  doubtful  whether  the  Dablin 
house  was  to  be  carried  on  at  all.     But  out  of  that 
correspondence  I  certainly  cannot  deduce  the  propoai* 
tion  that  it  was  ever  contemplated  that  Hall  bdng  the 
principal  in  management  at  Hudderafidd,  waa  to  hare 
a  separate  trade  carried  on  by  him  In  DnbUn.    The 
terms  of  arrangement,  and  the  whole  tone  of  the 
correspondence,    seem    to  me    to    be   moonaiitent 
with  such  a  proportion.     Hall  gave  up  Dubfin,  and 
sacrificed  hb  prospects  there  by  takmg  the  oon- 
trol  at  Huddersfiddi,  and  he  got  in  recompense  £500 
a-year.     It  never  seems  to  have  been  contemplated 
that  he  should  still  retain  the  DnbUn  house  hi  his  sole 
management    Certainly,  it  is  impoedble,  hi  the  co^ 
respondenoe  before  me,  to  trace  out  the  arrangement 
come  to  aa  to  the  Dublin  house,  if  any  aoph  arrange* 
ment  waa  ever  in  fact  come  ta     But  hideed,  in  my 
opinion,  no  definite  arrangement  was  ever  arrived  at. 
It  was  not  arranged  that  the  Dubfin  house  shon)4 
exist— it  was  a  matter,  in  fine,  whether  there  shook! 
be  a  Dublin  trade  concern  at  alL     It,  howe?er,  is 
very  clear — still  confining  myself  to  the  correspon- 
dence— that  Mallinson  came  to  Dublin;  that  he  took 
upon  himself  to  control  and  direct  the  concerns;  that 
he  regulated  Its  trade  operations,  and  had  an  abadate 
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w91  to  exerdse  as  to  everything  done  there.  One 
theoiy  adraoced  is,  that  he' came  to  Dnblin  merely  as 
an  loTalid,  and  that  he  merely  resided  in  Dablin,  as 
lie  contemplated  to  reside  at  Leamington.  The  say- 
ing that  he  resided  merely  as  an  uivaUd,  becanse  of 
the  beneficial  effect  of  onr  climate,  and  that  his  resi- 
dence tere  was  in  nowise  different  from  a  residence  in 
Leamongton,  seems  to  me  to  posh  the  matter  to  an 
absurd  proposition  on  the  evidence  before  me,  and  on 
the  ^adosnre  In  the  correspondence.  He  took  an 
active  share  in  ail  the  details  of  bnsiness-^e  esta- 
blished himself  In  a  special  office  of  the  concern — and 
his  tetters  say  little  of  his  health — but  say  a  great 
deal  of  his  knowledge  of  the  whole  working  of  tho 
trade,  and  his  keen  insight  into  its  requirements.  An 
opposite  theory  b  advanced  by  the  assignees,  and 
they  kdst  that  he  came  over  to  Dablin  to  carry  oat  a 
coDcloded  arrangement  for  a  Dablin  partnership,  in 
connexion  and  coextensive  with  the  partnership  in 
Hoddersfield.  Now,  in  my  jadgment,  this  theory  b 
eqaally  in  conflict  with  the  evidence.  The  whole 
evidence  shows  that  the  Dablin  basiness  always  re- 
maiDed  sabject  to  fotare  arrangement  and  settlement. 
The  correspondence  palpably  shows  that  the  Dablin 
honse,  as  a  fotare  aad  continned  trade,  was  an  onset- 
tied  matter;  its  existence  and  its  extent  of  time  not 
definitely  arranged,  and  the  form  and  manner  of  its 
management  never  even  stated;  and,  therefore,  I  feel 
compiled  to  reject  the  proposition  that  the  Doblin 
boose  was  carried  on  as  an  adjonct  to,  and  part  of, 
the  co-partnership  constitated  by  the  arrangements 
before  Jnly,  1861.  In  my  opinion,  Mallins:>n  came 
to  Doblin  in  1861,  thinking  that  its  climate  woald  be 
beneficial  to  him,  and  that  coming  to  Dablin  he  nn- 
dertook  the  WiUiam-fitreet  trade  on  no  definite  con- 
daded  agreement  as  to  it.  That  it  was  carried  on  by 
Uim  in  connection  with  Hall,  not  as  manager  for  Hall 
or  on  any  soch  terms,  bat  as  manager  of  it  as  part  of 
their  general  basiness  for  the  time  being,  subject, 
however,  to  fbture  arrangement  as  to  it.  In  my  opi- 
nion, he  managed,  controlled,  and  directed  that  trade 
as  principal,  intending  to  see  its  full  resources,  and 
to  jodge  of  its  capabilities,  he  setting  it  in  order,  both 
as  to  its  trade  operation  and  its  internal  management, 
giving  it  a  trial  before  it  was  finally  adopted  as  part 
of  the  continuing  trade ;  but  daring  this  time,  in  my 
(pinion,  he  was  to  all  intents  and  purposes  a  part- 
ner interested  in  the  trade  as  hb  trade,  quite  ir- 
respective of  any  rights  he  might  have  as  against 
Hah  on  any  special  agreement  between  them.  In 
my  opinion  he  undertook  to  carry  on  their  trade,  not 
then  having  arranged  any  terms  of  partnership,  but  as 
having  a  right  to  continue  it  and  participate  in  its 
profits.  I  do  not  understand  the  case  of  a  tentative 
partnership,  capable  of  being  undone  at  the  end  of  a 
year.  In  my  judgment  it  was  a  partnership  pure  and 
simple  for  the  time  being,  though  in  partnership  ar- 
rangements Mr.  Hall  might,  in  account  afterwards, 
have  been  brought  in  charge  between  themselves  on 
some  special  arrangement  as  to  it.  It  is  not  neces- 
sary on  this  claim  that  I  should  define  the  rights  inter 
96  of  Hall  and  Mallinson;  but  I  think  I  cannot  allow 
this  cdaim  simply  as  a  creditor  to  become  a  proof. 
This  conclusion  I  have  arrived  at  chiefly  from  the 
correspondence — 1  do  not  specify  the  letters — ^that 


would  be  unduly  tedious  to  da  The  entire  oon^ 
spondence  is  aboot  his  own  business,  not  Hall's  busi- 
ness. It  is  not  the  correspondence  of  an  invalid  writ- 
ing firom  the  place  of  his  temporaiy  sojourn;  ho  con- 
templates at  times  a  lengthened  residence  as  a  man  in 
trade  here,  and  the  proposal  as  to  directorship  in 
Dublin,  and  the  hint  as  to  a  place  at  the  board  6f 
(he  Bank  of  Irekmd,  are  also  Inconsistent  with  the 
case  most  pursued  by  Mr.  Shaw's  counsel  Can  it  be 
sud  that  Mallinson  contemplated  a  continued  resi« 
dence  in  Ireland,  as  unpaid  manager  of  Hall's  busi- 
ness. Such  proposition  seems  to  me  an  absurdity, 
The  next  class  of  evidence  is  the  parol  evidence  and 
affidavits,  excluding  at  present  Hidl*s  evidence.  TUs 
eridence  consists  of  the  clerks  in  the  establishments 
as  to  acts  and  declarations,  and  the  evidence  of  stran- 
gers as  to  declarations  by  Mallinson.  I  do  not  place 
my  judgments  on  declarations  at  all,  and  indeed  in 
buch  a  case  as  this  they  are  very  weak  evidence,  if  at 
all  admissible,  considering  the  time  many  were  made 
as  deposed  to.  Mallinson's  position  was  peculiar, 
carrying  on  a  partnership  for  trial  of  its  capacity;  and 
is  it  not  impossible  that  he  may  have  told  third  parties 
quite  a  difforent  thmg  firom  what  he  would  declare  to 
them  he  was  acting  as  master  over,  without  intending 
anything  at  all  unfair  by  such  apparently  contradic- 
tory statements.  But  as  to  the  clerk's  evidence  of 
facts,  the  question  may  fairly  be  put,  what  other  acts 
to  show  authority  in  the  business  could  be  done  than 
was  done  by  Mallinson?  Craig  is  attacked  indeed  as 
unworthy  of  credit,  and  the  mode  of  asking  leading 
questions  of  him  bjustiy  found  fault  with,  and  the 
absence  of  the  party  who  should  have  had  an  oppor- 
tunity to  examine  him  b  also  relied  on.  I  have  al- 
ready stated  my  wbh  and  anxiety  and  my  offer  to 
have  thb  objection  removed;  but,  placing  as  I 
do  Ytrj  slight  weight  on  thb  testimony  here,  it  re- 
mains rather  to  show  that  Mallinson  acted  in  accord- 
ance with  the  natural  import  of  hb  letters  rather  than 
as  establbhing  in  themselves  a  case  against  him.  Bat, 
lastly,  I  apply  myself  to  Hall's  evidence.  Both  par- 
ties have  insinuated  certain  unister  motives  against 
Hall.  But  it  b  fair  towards  Mr.  Hall  (who  passed 
with  credit  hb  final  examination)  to  say,  that  at  all 
times  Mr.  Hall  impressed  me  most  fieivonrably  by  Ub 
candour,  hb  open  manner  of  answering,  and  hb  anx- 
iety to  give  all  the  information  required;  and  1  see 
no  reason  whatever  for  questioning  the  perfect  truth 
of  all  matters  deposed  to  by  him.  Of  course  it  is 
quite  another  thing  to  deliberate  upon  the  conclusion 
drawn  by  him  from  the  facts  4ie  states.  In.  hb  evi- 
dence given  on  the  2nd  June,  1863,  Mr.  Hall  says 
expressly  that  Mr.  Mallinson  had  no  mterest  in  Wil- 
Ibm-street,  and  that  he  was  not  a  partner  with  him ; 
but,  in  answer  to  question  forty-five,  he  says,  **Mr. 
Mallinson  ofibred  to  become  a  partner  with  me  in  Wil- 
liam-street; I  said  not — not  on  any  terms,  till  yoo 
see  the  working  of  it;  remain  there  for  twelve  months 
— see  for  yourself:  and  if  you  see  it  b  worth  yoor 
while  to  enter  mto  partnership,  very  well;  but  if  not* 
let  us  give  it  up."  This  I  take  from  the  examination 
of  the  2nd  June.  It  shows  Mallinson's  readiness  at 
once  lo  become  general  partner  in  William-street  as 
well  as  at  Hnddersfield,  and  quite  removes  the  theory 
of  mere  residence  as  an  invalid  in  Dublin  (rather  a 
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cnrions  place  to  select).     Bat  the  nature  of  the  ar- 
raogement  is  more  spedficallj  detaQed  in  HalPs  eyi- 
dence  given  on  the  16th  Joy,  1863.    To  qnestiona 
952,  353,  354»  he  gives  an  account  of  what  took 
phui^    Hesajt— <«No  doabt  that  nliimatelj  there 
was  to  be  a  partnership  at  the  end  of  twelve  months, 
and  that  the  stock  iras  taken;  if  anything  was  made 
on  the  yearns  trading,  Mr.  lialUnson  was  to  have  half 
of  it."    '« We  took  stock  m  Jnly,  1861;  we  would 
take  stock  in  July,  1662,  and  if  there  was  any  profit 
on  the  year's  trading  Mr.  Mallfaison  was  to  have  half 
of  it**    He  adds,  **and  this  Is  perfectly  consistent 
with  what  I  said  before  at  the  first  private  meeting.'' 
Now,  here  I  must  observe  that  I  have  nothing  to  do 
with  Mr.  Hall's  consistency,  nor  as  to  the  condosions 
he  may  draw.  He  still  affirms  that  there  was  no  part-  stranger  to  the  Di 
nenhip,  and  I  believe  he  honestly  gives  his  evidence, '  whole  Intennediate 
and  consdentionsly  believes  that  Mailinson*  should  not 
be  made  liable  m  respect  of  MHUIam-street;  but  I 
must  exanune  the  facts  deposed  to  by  Hall,  and  form 
my  judgment  opon  them,  and  draw  the  legal  conclu- 
sion resulting  therefrom.    I  here  find  tiiat  Mallinson 
entered  into  the  business  in  William-street,  superin 
tended  and  controlled  it  to  test  its  capacity,  and  with 
a  view  to  determine  whether  it  was  worth  being  car- 
ried on,  and  that  for  the  time  so  engaged  in  trial  he 
was  to  have  half  the  profits,  if  profits  there  were. 
Again  Hall  says—**  I  must  be  consistent  with  what  I 
said;  I  cannot  state  anything  else.    I  can  only  tell 
yon  that  Mr.  Mallmson  wish^  to  go  into  the  partner- 
ship, and  that  was  the  understanding;  but  I  said, 
*  there  will  be  no  partnership  in  the  Dublin  concern 
for  twelve  months    I  want  yon  to  see  its  workmg; 
if  you  see  it  worth  our  while  to  cany  it  on,  well  and 
good,  and  if  any  money  is  made  during  the  twelve 
months,  you  shall  have  half  of  it.'     But  I  would  not 
allow  any  partnership  before  the  twelve  months.    If 
at  the  end  of  the  twelve  months  it  was  worth  while  to 
carry  on  the  Dublin  concern,  it  could  be  done  on  that 
condition."    Now,  in  my  Judgment  this  evidence  of 
Hall  is  entirely  borne  out  by  all  the  evidence  in  the  case, 
and  perfectly  explains  the  various  seemingly  oontrfr- 
dictoiy  statements  made  by  Mallinson  on  several  oc- 
casions.    Mr.  Hall  may  have  intended  by  what  was 
done  not  to  commit  Mallinson  to  a  partnership  till  he 
had  full  experience  of  the  nature  of  the  trade;  but  his 
mode  of  gaining  that  experience  was  by  being,  in  feet, 
a  partner  during  the  time  of  trial,  and  Hall's  intention 
cannot  prevent  him  from  being  such  partner,  the  inten- 
tion being,  in  my  j  ndgment,  only  capable  of  being  carried 
out  by  the  cessation  of  the  partnership  in  Dublin  at 
the  end  of  the  twelve  months,  and  Hall  and  Mallinson 
inter  ae  regulating  their  respective  rights  on  the  basis 


intended  byHaU.    In  my  judgment  MalBnson  be- 
cakne,  in  fiict,  a  partner  in  William-street — the  acting 
partner,  with  an  interest  therefai,  and  with  a  right  to 
participate  in  the  profits;  and  no  medium  case  is  made 
for  him,  bat  ^mply  the  case  that  he  was  a  total 
stranger  to  the  busbess  in  Wniiam-street— a  cas6b  m 
myjndgment,  utteriy  inconsisteBt  with  every  part  of  the 
evidence  laid  before  me.  Indeed,  I  must  say  that  on  both 
sides  this  case  was  argued  on  extreme  propositioii^ 
equally  untenable.    For  the  asdgnees  it  was  ai;giiad 
that  Mallinson  came  over  to  Dublin,  on  a  ffi?»H^ffl4ff4 
bargain,  to  carry  on  its  trade  as  an  adjunct  to,  and 
part  o(  the  Englbh  partnership;  while  for  Mr.  Shair 
it  was  argued  that  Mallmson  came  to  Dablin  aa  aa 
invalid  for  residence  there,  and  that  he  was  a  total 
DnbUn  trade  throughout.    But  the 
state  of  foots  between  these  two 
extreme  views  has  been  left  totally  without  expijuia* 
tion,  and  I  have  had  to  work  out  for  myself  the  real 
reUtionship  of  the  parties,  and,  without  asustanee,  to 
i4>ply  the  hw  to  it.    I  believe,  as  afaet,  that  MalBn- 
son  came  to  cany  on  the  Dublin  trado^  not  yet  as- 
senting to  its  continuance  as  a  part  of  the  gsoeral 
trade,  or  rather  yielding  to  Hall's  request  that  it 
should  not  be  then  so  oonsi^ered,  but  that  he  aubataa- 
tially  came  in  present  partnership,  and  so  canducted 
the  trade.     In  myjndgment,  this  made  him,  in  law 
and  hi  fact,  a  partner;  and  I  cannot,  therefora,  alknr 
this  daim,  as  exhibited,  to  become  a  proof;  but  I  dis- 
allow it  as  a  proof  expressly,  without  prejudice  to  any 
daim  which  Mr.  Shaw  may  be  advised  to  make 
against  the  assets  arising  out  of  any  agreemeirt  with 
Hall  or  therwise,  notwithstanding  the  existence  of  tiie 
partnership  in  Dublin  from  July,  1661.    I  expect 
that  this  decision  of  mine  will  be  brought  before  the 
Court  of  Appeal,  and  I  greatly  wish  it.     That  Court 
has  power,  if  they  deem  it  advisable,  to  have  the  case 
tried  before  a  jury,  and  I  seldom  have  heard  a  case 
more  suited  for  such  tribunal  The  amount  of  property 
involved  in  this  case  is  considerable;  the  prindple  in- 
volved is  one  very  important  to  the  public,  and  I 
have  openly  stated  the  difficulty  I  felt  m  coming  to  a 
decision,  but  I  have  also  fully  stated  the  grounds  on 
which  my  decision  is  founded,  that  the  parties  may 
have  the  fullest  opportunity  of  considering  the  weight 
to  be  attached  to  myjndgment.    Considering,  how- 
ever, the  nature  of  Hall's  evidence,  and  rememberiog 
that  the  claimant  here  is  m  execution,  I  thmk  he  was 
almost  bound  to  litigate  the  case;  and  I  regard  this 
litigation  as  necessarily  produced  by  the  disolosnres 
made  in  this  Coart,  and,  therefore,  I  am  of  opinion 
that  I  should  disallow  this  daim,  without  costs.     The 
assignees  to  have  their  costs  out  of  the  estate. 
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In  be  MAMNr— Dec.  1& 

Where  n  power  ofaUorti^  toaa  tvkneesed  by  a  notary 
pMiCy  and  (Oteded  wkder  hie  notarial  eeal — Held 
that  Vie  handwriting  of  the  party  hy  whom  the 
power  of  attorney  purported  to  be  signed  should  be 
verified  by  the  aWavit  of  eome  person  resident  in 
ihie  cowUry^ 

This  wu  •  petiUon  for  libertj  to  draw  oat  a  sum  of 
money  lodged  nnder  the  Trustee  Belief  Act  in  the 
Bank  of  Ireland  with  the  privitj  of  the  aocoiintant- 
general  to  the  credit  of  this  matter,  nnder  the  follow- 
ing circnmatancei ;— A  testator  died  in  1859  having 
bj  hia  will  beqaeathed  legacies  of  £1000  and  £100 
respectirelj  to  William  Ik&uin  and  John  Bell,  who  at 
the  time  of  testator's  death  were  resident  in  Australia. 
Thej  executed  a  joint  power  of  attorney  to  one  John 
Mannsell  authorising  him  to  obtain  and  forward  the 
amount  of  theur  legacies*  The  executor  refused  to 
pay  over  the  money,  but  lodged  it  in  the  bank  to  the 
credit  of  the  cause^ 

J>eviit  now  argued  that  the  power  of  attorney  was 
sufficiently  attested  to  enable  the  executor  to  act  under 
it.     It  was  witnessed  by  the  notary  public,  and  sealed 
with  the  notarial  seal.    The  statute  15  &  16  Vict  c. 
66,  for  amendiuff  the  practice  in  the  Court  of  Chan- 
cery, after  enactmg  in  sec  22  that  all  pleas,  answers, 
examinations,  a£Bdayits»  dSsc  may  be  sworn  in  any  of 
the  colonies  before  any  judge,  court,  notary  public,  or 
person  authorised  to. administer  oaths  in  such  colony, 
went  on  to  provide  that  '*  the  judges  and  other  officers 
of  the  said  Court  of  Chancery  shs^  take  judicial  notice 
of  the  seal  or  mgnature,  as  the  case  may  be,  of  any 
such  court,  judge,  notary  public,  person,  consul,  or 
vice-consul,  attached,  appended,  or  subscribed  to  any 
such  pleas,  answers,  disclaimers,  examinations,  affida- 
vits, affirmations,  attestations  of  honour,  declarations, 
acknowledgments,  or  other  documents  to  be  used  in 
said  court.'*     Under  this  section  it  was  decided  in  the 
case  of  Armstrong  v.  Stockham  (24  L.  J.  Ch.  176), 
that  a  power  of  attorney  executed  in  the  British  Hon- 
duras, in  the  presence  of  a  notary  pnblic,  might  be 
proved  in  a  court  of  equity  by  the  production  of  the 
uotary^s  certificate  under  his  hand  and  official  seal. 
This  of  course  was  an  English  statute,  and  a  decision 
under  such  sUtute.    The  Irish  Evidence  Act,  how- 
ever, 14  &  15  Vic  c  99,  contained  the  following  pro- 
vision in  the  ninth  section; — '•  Every  document  which, 
bj  any  law  now  in  force,  or  hereafter  to  be  in  ftirce^ 
is  or  shall  be  admissible  in  evidence  of  any  particular 
in  sny  Court  of  Justice  in  England  or  Wales,  with- 
out proof  of  the  seal,  or  stamp,  or  signature  authenti- 
catmg  the  same,  or  of  the  judicial  or  official  character 
of  the  person  appearing  to  have  signed  the  same,  shall 
be  admitted  in  evidence  to  the  same  extent  and  for  the 
same  purpose  in  any  court  of  jnstice  m  Irehind  with- 
OQt  proof  of  the  seal,  or  stamp,  or  signature  anthenti- 
c&tlog  the  same,  or  of  the  judicial  or  official  character 
of  the  person  appearing  to  have  signed  the  same." 


This  enactment  extended  to  Ireland  the  benefit  of  the 
above  provunon  and  the  principle  of  the  aboye  deci- 
sion* 

The  Masibb  of  thb  B<aJ4  said  he  oould  not  ma^ 
the  order  which  was  now  sought  The  general  order 
of  the  14th  Febmaiy,  I860,  was  explicit  on  the 
subject.  It  provide  **  That  in  all  cases  in  which  a 
power  of  attorney  rehiting  to  funds  standing  in  the 
name  of  the  accountant-general  of  the  court  shall  be 
executed  in  any  of  her  Majesty's  colonies  in  accord- 
ance with  the  practice  of  the  acconntant^general'a 
office,  except  that  the  affidavit  of  perfection  shall  not 
have  been  made  before  a  master  in  ordinary  or  extra- 
ordinary commissioner  for  taking  affidavits  in  Chan- 
cery, the  accountant-general  shall  be  at  liberty  to  re- 
ceive and  act  upon  the  same  without  any  special  order 
of  the  Court,  provided  the  handwriting  of  the  party 
by  whom  the  power  of  attorney  purports  to  be  signed 
is  verified  by  the  affidavit  of  some  person  resident  in 
this  country.'^  He  would,  therefore,  make  the  usual 
order  that  the  sums  should  be  paid  to  the  legatees  or 
their  attorney  lawfully  authorised,  leaving  it  to  the  ao- 
countant-general  to  act  nnder  the  instrument  in  qoeo- 
tion  if  he  thought  proper  to  do  so. 

Order  accordingly. 


Court  of  ^ttttn^tt  Utntff. 

[R^aitfldbsr  ynmm  Woodlodc.  BH..B>friHg«r  tewj 

ScoyxLL  V,  Oakdikib. — May  28,  June  27* 

Exemption  from  future  taxes — Meaning  of  words 
^*diarged  and  chargeable  on  premises^ — Dublin 
Corporation  Waterworks  Act^  24  4r  25  Vict,  c 
clxxiL,  loc  andpere. — Domestic  water-rate. 

A  lease  made  in  1848  contained  a  douse  exempting 
the  tenant  from  the  payment  of  **aU  rates  and 
taxes  charged  and  chargeable  on  the  demised  pre- 
mises except  the  tenants  proportion  of  poor  rate?^ 
Held — That  under  the  disuse  the  tenant  was  ex^ 
empted  from  payment  of  the  domestic  water-rate 
imposed  by  the  DMin  Corporation]  Waterworks 
Act,  24  j-  25  Vict,  c  clxxii,  loc.  andpers. 

This  wits  a  special  case  submitted  by  the  parties  for 
the  opinion  of  the  Court  The  case  was  as  follows:— 
**  Whereas  George  ScoveU  and  Whitmore  Scovell,  the 
plaintiffs,  have  ^ued  William  Pngh  Gardiner,  the  col- 
lector of  customs  for  the  port  of  Dublin,  to  recover 
from  him  the  sum  of  £220  under-  the  cireumstanceff 
hereinafter  mentioned;  and  whereas  the  plaintiff  and 
defendant  have  agreed  to  state  a  special  case  for  the 
opinion  of  the  Court  under  the  Common  Law  Proce- 
dure Amendment  Act,  1853,  as  to  whether  the  plant- 
tiffs  are  entitled  to  recover  the  said  sum ;  and  the  de- 
fendant, as  such  collector,  has  agreed  in  the  event  of 
the  Court  deciding  in  favour  of  the  plaintiffs  In  this 
case,  that  the  plaintiffs  shall  be  entitled  to  be  repaid 
said  sum  of  £220  by  the  defendant;  the  facts  of  the 
case  upon  which  the  opinion  of  the  Court  Is  sought 
are  the  follovting,  viz:-^The  revenue  stores  and  ware- 
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hoases  kDOwn  aa  tl)e  Dobliii  docks  are  tbe  freehold 
J|)ropert7  of  the  Crown,  whi^'  is  represented  in  tbis 
trasto  bjTthe  d^fenflant.    And  by  leaa^  dated  tbe  Uih 
day  of  Npyembe;,  1848,  and  made  between  (he  Bight 
ftonqliilible  7o^n  ^88<dl,  cominonly  cfiilei  Lord  John 
ifn^n,  the  Rigbt  Hononrable'Sir  Cb^rWAyood,  and 
f^ifflam'GibiBbn  Cirsig,  beipg  three  of  the  Lords  Com- 
DilfliidtieriB'of  her  Majesty's Tirasnry  of  the  1  at  part; 
file  CotemiMidperf  irf  her  Majeaty^a  Casj^oms  of  the 
2ind  part;  Ch|irle8.  Andrew  IScoTeu,  of  ibe  Gastom- 
boiue'  fn  the  div' of  Lopdoii,  Esq.,  secretary  to  the 
iktd  lastmentidned  cotnmr^sioners;  of  the  3rd  part; 
and  John'Scoyell^  Henry  Scovell,  slnc^  deceased,  and 
€ie6r|;e  Scovell,  all  of  Scoveirs-wharf,  ^outliwark,  and 
eoobfy  of  Soitey,  and  of  the  city  of  Dublin,  ware- 
ftonecmen^  wharfingers,  and  co-partners  in  trade,  of 
the  4tK  part,   the  said  piarties  of  the  1st  part  de- 
9kS^  Ybe  pfetnlses  tnerein  described,  with  the  craaea 
And  tiiflchiilery  ni)on  and  belonging  tV)  tbe  same;  aa 
ftls6  the  fall  and  free  qse  of  the  quays  and  wharres 
and  of  the  cranes  and  p[iachinei7  thereon  to  the  aaid 
leatoes,  tbo  plaintiiSs,  their  ezecotors,  aidministrators, 
and  assigns,  for  twenty-one  years  from  the  29th  Sep- 
IMber,  1848,  at  the  rate  of  £5,600,  payable  half- 
yearly  on  every  25th  March  and  29th  September,  to 
a  copy  of  which  lease,  marked  with  the  letter  A,  and 
ngned  by  the  plaintiff's  and  defendant'a  attorneys  re- 
spectively, the  plaintiff  and  defendant  refer,  and  agree 
to  hare  same  taken  and  considered  as  if  incorporated 
herewith  in  like  manner  as  if  this  case  were  a  pleading 
nnder  the  Common  Law  Prooedore  Amei^dment  Act, 
1853.    The  sud  leaise  contains  the  nsnid  covenants, 
provisoes  aqd  Qonditipns;  and,  amongst  othei}9,  the 
proviso  following,  that  is  to  say, — •**  Provided  always, 
and  it  is  hereby  declared  and  agreed  by  and  between 
the  parties  hereto,  and  these  presents  are  npon  th^ 
expr^s  condition  that  the  said  John  ScovcU,  Henry 
$covel(,  and  George  Scovell  (meaning  Henry  Scovell, 
deceased/ And  the  plaiutiflEs),  their  executors,  adminis- 
trators, or  assigns,  are  not  to  be  liable  for  or  to  pay 
nnj  ratea  or  taxes  whatever  charged  or  chargeable 
upon  the  said  demised  premise^  or  any  part  therepf, 
s^ve  and  except  their  legal  proportion  of  the  poor 
rates.'^    The  si|id  lessees,  from  time  tfi  time  after  the 
execution  of  ^ho  lease  and  nntil  ^he  period  hereinafter 
ipentioned,  when  any  lyites  or  taxes  werQ  demanded 
of  them  by  the  collector  of  rates  for  the  aaid  premiaes, 
referred  him  to  the  defendant  as  collector  of  customs 
of  this  port,  who  paid  same  nntil  an  Act  called  "  The 
Dublin  Corporation  Waterworks  Act,  1861,"  24  &  25 
Vict  c.  clxxii,  was  passed.  By  that  Act  it  is,  amongst 
other  things,  enacted  in  the  words  following,  that  is  to  sAy, 
"  It  shall  be  lawful  for  the  corporation,  and  they  are 
hereby.anthorised  and  required  in  the  month  of  De- 
oember  in  every  year  by  precept  under  their  common 
deal,  to  order  and  direct  the  collector-general  to  ap- 
plot  and  levy  in  lien  of  the  rates  hithertb  levied  under 
the  provisions  of  the  recited  Acts  or  any  of  them,  a 
rate  to  be  called  '*The  Domestic  Water-Rate,"  not 
exceeding  one  shilling  in  the  pound  upon  and  from 
the  occupiers  of  all  houses  within  the  borough  of  Dub- 
lin aoooi^g  to  the  annual  value  of  such  houses  as 
the  same  now  are  or  shall  from  time  to  time  here- 
after be  valued  or  rated  in  pursuance  of  the  15  &  16 
Vic  c.  63)  or  any  Act  or  Acts  amending  the  same." 


The  said  warehouses  at  the  Dublin  dods  are  vahed 
at  £4,800 }  and  the  collector  of  ntes  having  obtained 
from  the  corporation  the  necesssfy  authoritj,  de- 
manded from  the  pliqatifb  (the  said  lwe»)  the  sim 
of  £220,  being  the  amooEt  pf  the  donestie  water- 
rate  at  lid.  in  the  pound  upon  tfie  said  valoation of 
the  then  current  year  of  the  previaeii  ap  kascd  to 
them,  and  they  thereupon  forwarded  as  osial  kbeKh 
tice  to  the  defendant  as  tfa^  oonector  of  easterns  tbat 
the  amount  might  be  paid  bj  him.  the  said  defendut 
in  reply  to  said  notice  stated  to  the  plaiotifis  that  the 
ratea  motioned  in  Che  lease  were  those  tbea  aa  eust- 
ence  and  theo  chargeable,  and  that  the  said  lease  did 
not  apply  to  rates,  the  levying  of  which  should  be 
authorised  by  any  Act  passed  subsequentlj  to  the  date 
of  the  said  lease.  The  plaintift  submitted  tbat  tliej 
were  entitled  to  exemption  from  the  rates  so  aueiBed 
under  the  said  Water- works  Act,  the  terns  of  tlie 
lease  being  aufBcieht  to  exonerate  the  lessees  notonlj 
from  taxes  payable  out  of  the  premises  at  tbe  date<rf 
the  lease;  (save  poor's-rate),  but  ail  others  to  be  after- 
wards charged  thereon.  The  plaintiffs  havbg  refbsed 
to  pay  said  rate,  and  the  application  for  the  said  rate 
having  been  frequently  repeated  by  the  said  coOector 
of  rates,  the  plaintiff  pud  same,  mtending  to  dedoct 
it  from  their  rent  under  the  lease;  but  the  amoont  of 
that  rent  in  foil  having  been  demanded  m  the  month 
of  December  last,  and  such  deduction  having  been  re- 
fused to  be  assented  to,  the  plaintilb  proposed  to  the 
defendant,  as  collector  of  customs,  to  make  the  point 
in  auestion  as  to  the  right  to  deduct  said  rates  the 
subject  of  a  special  case,  which  was  aocordinglj  agreed 
to.  The  defendant  contends  that  the  proviso  does 
not  include  taxes  to  be  imposed  after  the  date  of  the 
lease;  and  the  plaintifis  contend  that  auch  is  not  the 
proper  construction  of  smd  proviso  or  of  said  lease. 
The  plaintifi  do  not,  nor  does  either  of  them,  reside 
at  the  docks,  and  have  merely  an  office  there  for  the 
management  during  the  day  of  the  bosiaess  appe^ 
taining  to  them  as  lessees;  nor  does  any  person  what- 
soever reside  in  or  sleep  on  the  premises  or  anj  put 
thereof;  and  the  pUtintiflis  accordingly  submit  that 
they  are  not  occupiers  within  the  said  Act  Tbejabo 
submit  that  the  words  "charged  or  chargeable"  in 
the  lease  are  to  be  read  as  if  those  words  were 
*•  chargtd  or  to  ,be  charged,"  and  shoold  be  taken  m 
exem'pMng  them'  from  liability  not  alone  iH  all  rates  or 
taxeq  whatever  then  authorised  by  the  law,  bnt  abo 
to  all  rates  or  Uxes  whatever  for  tte  impositiOD  of 
which  the  Legislature  might  thereafter  give  anthority. 
The  defendant  submits  that  by  the  2nd  section  of  the 
Waterworks  Act  (the  interpretation  ciaose)  the  word 
••  houses"  used  with  reference  to  any  rale  is  declared 
to  include  any  dwelling-house  and  any  premises  anj 
part  of  which  shall  bo  used  or  occupied  as  a  shop, 
warehouse,  counting-honse,  chamber,  pr  office  of  a^ 
description,  or  stable,  or  coach-house.  The  plaintiffl 
also  submit  tbat  if  the  Legislature  intended  that  the 
Waterworks  Act  was  to  make  a  person  liable  to  rales 
who  had  been  exempted  from  liability  by  such  a  pro- 
viso as  that  hereinbefore  set  out^  it  wonld  have  ex- 
pressed the  words  "  anything  in  any  instrument  here- 
inbefore executed  to  the  contrary  notwithstandingi 
or  some  words  to  that  or  the  like  eflfect.  The  plsm- 
tifls  and  defendant  have  agreed  that  no  objection  sbsU 
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be  raised  on  the  gronnd  of  any  misjoinder  or  nonjoin- 
'  der  of  parties,  and  that  the  Court  shall  be  at  liberty 
to  draw  all  Inferences  of  f^ty  aud  that  error  may  be 
brought  on  the  judgment  of  the  Court  in  this  case, 
and  that  the  costs  shall  abide  the  result  of  the  deci- 
aoa  of  the  Court.  The  plaintiffs  and  defendant  ha^e 
aocordittgl/  agreed  to  submit  the  following  questions 
for  the  opinion  of  the  Court:  Ist, — Whether  the  pUin- 
tifi  are  ooeopiers  of  the  premises  in  the  case  men- 
tioned within  the  meaning  of  the  Dublin  Corporation 
Waterworks  Act,  1861.  2nd,— Whether  the  word 
**  honsea  "  in  the  sud  Act  has  reference  to  premises 
sueh  as  those  in  the  preceding  case  mentioned.  3rd, 
— Whether  the  plaintiffs  are  liable  to  be  rated  and  as- 
eeesed  to  the  domestic  water-rate  under  and  by  virtue 
of  aaid  Act.  4th, — Whether  the  plaintiffs  are,  upon 
the  tme  construction  of  the  said  lease,  entitled  to  de- 
duct or  be  allowed  out  of  the  next  gale  of  rent  payable 
by  them  the  amount  heretofore  paid  by  them  in  re- 
spect of  the  sud  water-rate,  and  so  from  time  to  time 
oat  of  ^future  gales  such  sums  as  they  shall  or  may 
hereafter  pay  in  respect  of  fhture  assessment  of  such 
rate.  6th, — Whether  the  proviso  in  that  regard  in 
the  lease  referred  to  by  the  foregoing  case  exempting 
the  lessees  ftom  liability  to  rates  and  taxes  charged  or 
chaigeable  on  the  premises  thereby  demised,  applies 
not  done  to  all  rates  and  taxes  charged  at  the  execu- 
tion of  the  said  lease,  bat  to  all  or  any  such  to  be  af- 
terwards imposed  by  authority  of  Parliament  either  on 
owners  or  oeeupiera."  Besides  the  proviso  stated  in 
the  ease  it  is  necessary  to  advert  to  the  following  re- 
citals in  the  lesse: — *^  And  whereas  the:  said  John 
Scovdi,  Henry  Scovell,  and  George  Scovell  were  at 
two  letttngs  by  public  auction  which  took  place  re- 
speetivdy  in  tlra  long  room  of  the  Custom-house  in  the 
city  of  Dublin,  on  the  22nd  July,  1841,  and  the  25tb 
January,  1843,  declared  the  bidders  of  the  highest 
amount  of  rent  for  a  lease  of  the  premises  hereinafter 
more  particularly  described,  which  said  premises  were 
divided  into  two  lots  and  known  as  the  customhouse 
revenne  stores,  adjoiniag  and  within  the  walls  of  the 
docks  at  Dnblui  aforesaid^  denoted  by  the  words  ''  lot 
l,"  **  lot  2,"  on  acertam  plan  then  referred  to,  aud 
subject  to  the  printed  particnhuti  aod  conditions  of 
letdng  then  and  there  exhibited;  and  in  pursuance  of 
such  biddqgs  and  of  the  agreement  signed  at  such 
public  kttings  by  the  said  Henry  Scovell  on  behalf  of 
hunself  and  his  said  co-partners,  were  put  into  pos- 
sesaioB  of  the  said  premises  and  are  now  in  the  occu- 
pation thereof;  and  whereas  the  said  John  Scovell, 
Henry  Scovell,  and  George  Scovell  having  considered 
that  th^  have  grounds  to  be  dissatisfied  with  the 
large  amonnt  of  the  said  dechired  highest  biddings 
(which  was  the  sum  of  £4,350  for  that  portion  of  the 
said  premises  called  'Mot  1,^'  and  £2,800  for  that 
portkm  thereof  called  **  lot  2  ")  did  make  an  applica- 
tkn  to  the  said  Lords  Commissioners  praying  that 
they  the  said  John  Scovell,  Henry  ScovelC  and  George 
Scovell  might  for  reasons  stated  by  them  be  allowed 
to  retain  the  occnpancy  of  the  said  premises  at  a  much 
lower  rate  than  what  they  had  bid  for  the  same;  and 
said  John  Scovell,  Henry  Scovell,  and  George  Sco* 
veil  did  oaose  a  notice  to  be  given  the  said  Commis« 
sioners  of  the  Cnstoms  and  thmr  secretary  of  their  in- 
tention to  surrender  the  said  premises  on  the  29th  day 


of  September,  1848,  in  the  event  of  their  said  appli- 
cation not  being  complied  with;  and  whereas  a  let« 
ter  was  received  by  the  said  last- mentioned  Commis- 
sioners from  Sir  Charles  Trevelyan,  one  of  the  secre- 
taries to  the  said  Lords  Commissioners,  dated  the  1 1th 
day  of  September,  1 848,  stating  that  their  lordships 
were  pleased  to  sanction  the  said  Commissioners  of 
Customs  entering  into  a  negociation  with  the  said 
John  Scovell,  Henry  Scovell,  and  George  Scovell,  for 
a  lease  to  them  of  the  said  premises  for  a  term  of  7, 
14,  or  21  years,  at  a  yearly  rent  of  £5,600.  •  •  . 
and  the  said  Oommisdioners  of  Customs  having  com- 
municated the  contents  of  said  letter  to  the  said  John 
Scovell,  Henry  Scovell,  and  George  Scovell,  they  have 
in  answer  signified  their  readiness  to  accept  the  terms 
mentioned  in  the  said  letter;  and  did,  in  pursuance 
thereof,  sign  a  memorandum  of  agreement  of  the  teims, 
stipulations,  and  covenants  that  should  be  contained 
in  such  lease.'* 

JeUeU  (with  him  Brewster,  Q.C^)  for  the  plainttfi'd. 
— ^There  will  be  two  principal  questions  submitted  on 
the  construction  of  this  instrument — first,  whether  er 
not  a  charge  in  the  nature  of  the  domestic  rate  a) 
established  by  the  Dublin  Corporation  Waterworks 
Act,  comes  within  the  clause  in  the  lease  exempting 
the  tenant  from  the  payment  of  aH  rates  charged  or 
chargeable  on  the  premises:  and  secondly,  assuming 
that  it  does,  whether  the  proviso  is  not  restricted  to 
rates  in  existence  at  the  date  of  the  lease.  On  the 
first  point,  the  exception  as  to  poor-rate  is  strongly  in 
our  favour.  Even  though  the  water-rate  be  not 
strictly  a  charge  on  the  premises,  but  only  on  the  oc- 
«cupier  in  ree>pect  of  his  occupation,  the  terms  of  the 
provUo  may  be  construed  by  the  meaning  of  the  ex- 
ception from  it,  and  whatever  is  included  in  the  excep- 
tion will  be  held  to  be  included  in  the  proviso. — Lie- 
towel  v.  Gibbings  (9  Ir.  C.  L.  Rep.,  223).  The 
exception  here  is  the  tenant^s  proportion  of  poor-rate. 
The  rates,  then,  from  the  payment  of  wlii<^  the 
tenant  is  exempted,  are  rates  in  the  nature  of  poor- 
rate.  Poor-rate  is  only  a  personal  charge  on  the  oc- 
cupier in  respect  of  his  occupation. — Palmer  v.  Power 
(4  Ir.  C.  L.  R,  191).  The  domestic  water  rate  is  in 
this  respect  of  the  same  nature  as  poor-rate,  not, 
strictly  speaking,  a  charge  on  the  lands  capable  of 
being  enforced  in  the  Court  of  Chancery,  but  a  charge 
on  the  person  occupying-i-Stat.  24  &  26  Vict,,  c. 
clxxiL  loc.  and  pers.  ss.  65,  65,  66.  Referring  to  the 
Acto  recited  in  the  preamble,  we  have  it  on  the  pre- 
sent Act  that  it  does  no  more  than  supply  a  different 
supply  of  water  from  a  different  source  from  that  given 
in  the  old  Acts,  but  the  rate  imposed  by  it  Is  not, 
strictly  speaking,  new.  The  reservation  of  rent  and  the 
clause  of  exemption  in  the  lease  are  both  equally  con- 
terminous with  the  demise.  All  the  woi^  in  the 
clause  pomt  to  the  future.  The  meaning  of  the  words 
**  charged  and  chargeable  "  plainly  is,  aU  taxes  **  then 
charged  or  which  thereafter  might  be  chargeable" 
during  the  continuance  of  the  demise.  The  future  ia 
embraced  by  the  word  *'  chargeable."  Brewster  v. 
Kitchin  ( 1  Lord  Raym.,  317);  Giles  v.  Hooper  (Carth. 
135,)  are  authorities  on  this  case,  and  shew  that  on  a 
clause  of  this  kind  the  tenant  will  be  held  exempted 
from  future  taxes.  Therefore,  on  the  words  of  this 
proviso,  the  construction  to  be  gtrea  to  it  ia^  that  this 
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U  a  dedaratorj  statement  in  tbe  lease,  that  so  long  as 
the  tenant  holds  tbe  premises  in  tbe  lease,  be  b  to  bold 
them  free  from  all  rates  in  the  sense  in  which  the 
excepted  rate,  poor-rate,  \\s  ei^cepted,  and,  therefore, 
be  is  entitled  to  hold  them  free  from  this  domestic 
water-rate. — ffurst  v.  Surst  (4  Exch.,  571). 

Jebh  and  M'Donogh^  Q.  C7.,  for  tbe  defendant. — In 
the  first  place  the  domestic  water-rate  is  not  a  tax 
charged  or  chargeable  on  the  demised  premises.  That 
is  shewn  by  Palmer  y.  Power^  which  is  fbnnded  on 
Zalli/  V.  Concannon  (3  Ir.  C.  L.  R ,  657)-  Both 
those  cases  shew  that  poor-rate  is  not  a  charge  on  pre- 
mises, and  this  is  a  tax  of  that  nature.  Then  as  to 
the  exception  in  the  lease  of  the  tenant's  proportion 
of  poor  rate,  that  makes  no  difference.  At  the  time 
the  lease  was  granted,  in  1848,  it  was  illegal  to  insert 
in  a  lease  anj  covenant  by  which  the  landlord  would 
be  relieyed  of  his  liability  to  bis  portion  of  poor-rate, 
and  this  was  a  common  provision  in  leases  at  that 
time.  Stot.  14  &  15  Vict.,  c.  104,  s.  12,  changed 
the  law  as  to  poor-rate.  Stat  12  &  13  Vict.,  a  91. 
a.  70,  and  Schedule  C,  shows  that  if  poor-rate  is 
merely  a  personal  tax,  the  water-rate  Is  so  also.  As 
to  Listowel  y.  Oibbings,  it  merely  shews  that  an 
exception  will  be  resorted  to,  to  shew  what  is  in- 
cluded in  a  proviso  where  there  is  ambiguity,  buf 
there  is  no  ambiguity  here.  In  none  of  the  cases 
cited  on  tbe  other  side  is  the  word  *<  chargeable  "used 
alone.  In  all  there  were  words  pointing  to  tbe  future. 
The  word  **  chargeable  "  means  taxes  which  are  now 
in  existence,  and  are  capable  of  being  made  a  charge 
on  the  premises,  though  not  now  charged.  Then, 
rates  which  are  not  charges  on  the  land  are  not  within 
a  covenant  by  a  lessor  to  pay  taxes  on  the  land  de- 
mised. — Theed  v.  Starhey  (8  Mod.,  814).  The  cases 
on  tbe  point  are  collected  in  Piatt  on  Covenants,  222, 
note  b.  Section  78  of  the  Poor  Law  Act  shews  a 
dbtincUon  between  poor-rate  and  water-rate,  as,  in 
default  of  tbe  occupier  paying,  it  fixes  the  rate  on  the 
land.  It  was  formerly  doubtful  whether  poor-rate 
was  a  charge  on  the  land. — Case  t.  Stephens  (Fita- 
gibbon,  297).  The  word  **  chargeable  *'  must  be 
construed  in  its  primary  sense.  We  must  not  resort 
to  tbe  secondaiy  sense  of  a  word  unless  it  was  impos- 
aible  to  construe  the  words  in  its  primaiy  or  natural 
sense. — HurH  v.  Hurst  (Parke  B.'s  judgment).  This 
rate  is  a  new  tax»  aad,  therefore,  not  within  a  cove- 
nant concerning  even  future  taxes. — Bythe wood's 
Conveyancing,  p.  418,  edn.  of  1840.  Wherever  a 
proviso  in  a  deed  b  intended  to  have  a  prospective 
operation,  the  language  is  clear,  and  the  word  *^  here- 
after" is  always  used. — Watsonr,  Atkins  (3B.d;  Aid. 
647);  Hex  Y.St.  Luke's  JEtospkal  (2  Bur,  1064). 
Xb^  provision  is  for  everything  which  the  parties  then 
knew  to  be  a  charge,  or  which  the  parties  then 
kne,w  mig^t  be  i|i  future  charged ;  but  it  was  not  their 
intentiQn  to.  exempt  the  tenant  from  a  tax  which  no 
one  knew  anything  of  at  the  time.  They  also  cited 
SmitheU  T.  JSltfthe  (1  B.  &  Ad.,  509).  referring  par- 
ticalarly  to  the  passage  in  Lord  Tenterden's  jndg^ 
ment.^t  p.  51$,  /'  tbe  exceptipn  cannot  give  a  greater 
eflSsct  to  the  grant  than  its  own  terms  admit  of;"  and 
Richardson's  Dictionary,  sub  voce  ^*  chargeable,"  quot- 
ing Burke's  Speech  on  the  Nabob  of  Karcot's  debts. 

Cur*  adv,  ttdt. 


June  27. — ^Lefbot,  C.  J.— In  this  caw  a  ctae  h«s 
been  i^fpreed  upon  between  the  parties.    Tbe  action 
was  brought  by  the  pbuntifis  to  recover  a  sam  of  mo- 
ney paid  by  them  as  water-rate,  and  the  qaestion  u 
as  between  them  and  the  defendants  whether  they  ire 
liable  to  the  payment  of  that  ratew    That  questioiL  de- 
pends on  the  construction  of  the  proviso  in  tbe  ieaae, 
and  we  are  induced  to  think  that  tbe  tenant  isentitled 
to  the  deduction  which  he  seeks.    We  are  all  agreed 
in  our  deeision,  and  I  ahaU  now  state  the  matters 
which  it  appears  to  na  important  to  refer  to.   The 
lease  bears  date  the  16th  November,  1848,  and  vas 
made  between  Lord  John  Russell,  Sir  Charles  Wood, 
and  William  Gibson  Craig,  three  of  the  Commisaon- 
ers  of  the  Treasniy,  of  tbe  first  part;  the  Gommis- 
sioners  of  the  Customs  of  the  second  part;  tbe  Secre- 
cretary  to  tbe  Commiasioneni  of  the  Onatomsoftbe 
third  part;  and  the  defendants  of  the  fourth  part  It 
eontains  a  recital  that  tbe  defendants  were,  at  two 
lettings  by  public  auction,  dedared  the  bidden  of  the 
highest  amount  of  rent  for  a  lease  of  the  \xmm 
after  described,  and  in  pnranance  of  such  bidd'mgi, 
and  of  the  agreement  signed  by  Heaiy  Scovell  on 
behalf  of  himmlf  and  bia  partners,  were  pot  into  pos- 
session of  tbe  said  premises,  and  were  at  tbe  date  of 
the  lease  in  possession  thereof  and  that  tbe  defen- 
dants, having  considered  that  they  had  groonds  to  be 
dissatisfied  with  tbe  large  amount  of  the  said  declared 
highest  biddings,  made  an  application  to  tbe  Urds 
Commissioners,  prajring  that  the  defendants  might, 
for  the  reasons  stated  by  them,  be  allowed  to  retain 
tbe  occupancy  of  tbe  said  pvemises  at  a  macb  lower 
rate  than  what  they  bad  bid  for  the  same,  and  the 
defendants  gave  notice  to  the  CommisaonerB  of  Cos- 
toms  of  their  intention  to  snrrender  the  premiaes  oo 
the  29tb  September,  1648,  in  the  event  of  tbeir  ap- 
plication not  being  eomplied  with,  and.  that  tbere  was 
a  letter  received  ^m  one  of  the  secretaries  to  tiie 
Commissioners  of  the  Tk'easnry  sanctiomng  tbe  Com- 
missioners of  the  Customs  in-  entering  into  a  negoda* 
tion  with  the  defendants  for  a  lease  to  them  at  a  reot 
of  £5,600,  and  that  tbe  defiandants  had  signified  tbeir 
readiness  to  accept  the  terms  mentioned  in  tbe  letter. 
It  is  quite  evident^  therefore,  from  that  recM  that 
whatever  was  tbe  nature  of  tbe  agreement^  that  tbere 
was  an  agreement  at  the  time-^tbat  there. wen  cer- 
t|un  terms  agreed  onn^bnt  it  is  plain  that  the  ^ 
ment  contained  a  power  of  anrrender,  for  they  v^ 
that,  and  say  they  will  not  take  a  lease  nnlefls  J^ 
proposal  is  accepted.     Well,  wheft  follows?    ™ 
amount  of  it  is  this,  that  th^,  ba^ng  a  power  ^J^\ 
der  and  oompbuning  of  tbe  exo^ve  rent  wbicb  o» 
been  reserved,  forwarded  tbeir  oompliunt  witha  noto« 
that  if  relief  was  not  given  they:,  would  sorrender. 
But  what  they  sought  was  the  oocapancy,  wbicH 
would  enable  them  from  time  to  time  to  have  sarreQ- 
dered.   What  is  the  answer  to  that?  "If  you  takes 
lease,  and  bind  yourself  to  the  rent^  not  an  occqpbb^ 
merely,  if  you  take  a  lease,  we  wiU  let  you^havc  the 
estate  at  such  a  rent^  snbjeet  lo  the  sesreral  c>anws 
wbioh  wo  propose."  Canyiagont  tbis.arrangemoit  the 
lease  ia  mad*  to  the  plaintiflBi,. their, beim,  execntoij 
administratons,  and  assigns,  for2i  years,  from  thf  29th 
September,  1848,  at  tbe  rent  of  Je5,60a    Now^  ^S^ 
the  demise  and  the  reservation  of  the  rent  foUovs  um 
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proviso,  ue^  an  agreement  that  the  plaintiff  was  not 
to  be  fiable  for,  or  to  pay  any  rates  or  taxes  whatever 
charged  or  chargeable  on  the  said  demised  premises, 
saving  the  tenant's  proportion  t)f  poor-rate.  Now,  if 
words  can  express  the  meaaing  of  parties  so  as  f  o 
leave  the  matter  beyond  a  donbt,'it  doed  appear  to  me 
that  these  wordsdo  pnt  beyond  the  possibility  of  a  doubt 
the  lightof  the  tenant  to  beexempted  from  any  rates  or 
taxes  dnriog  the  lease,  if  the  covenant,  if  the  words  of 
the  proviso  aro  of  any  avail.  I  do  not  know  how  parties 
conld  provide  language  to  secure  the  tenant,  or  what 
words  can  mean,  if  they  do  not  mean  that  save  only 
as  to  poor-rate  the  tenant  is  to  be  excepted.  Is  not 
the  very  dronmstance  of  the  exception  decisive?  All 
the  antliorittes,  from  Plowden  down,  are  decisive  as 
to  the  constroction  of  the  daure,  that  expreasio  uniua 
est  eoseepUo  dUerius.  The  one  exception  there  is,  and 
therefore,  by  the  general  rule  of  law,  that  where  there 
are  several  words,  and  that  j6u  ean  give  to  each  word 
according  to  the  satject-matter  a  meaning,  yon  are 
not  to  soppose  that  any  two  of  the  words  are  identi- 
cal, and  were  used  in  an  identical  sense.  Yon  are  to 
give  to  every  word  its  sense,  and  it  is  plain  that  the 
words  **  charged  or  chargeable  "  properly,  and  in  their 
natural  sense,  make  a  provision  for  the  whole  conti« 
Buaoce  of  the  lease,  and  that  their  proper  acceptation 
is  that  which  would  strike  one  at  once,  namely.  *'  what 
13  now  charged  or  may  become  chargeable  hereafter:" 
and  how  natural  is  that?  The  parties  have  entered 
into  an  agreement  for  what  they  thought  too  high  a 
rent,  but  it  is  evident  they  had  a  dause  of  surrender, 
and  they  gave  a  notice,  and  the  gentlemen  on  the  part 
of  the  Crown  insist  they  shall,  by  taking  a  lease,  be 
bonnd,  and  if  they  insist  on  the  covenant  to  pay  rent, 
it  is  subject  on  tbe  other  hand  te  the  tenants^ 
privilege  to  be  exempt  from  rates  or  taxes  then 
or  thereafter  charged  or  diargeable  on  the  pre- 
mises, save  only  their  portion  of  poor-rate.  When 
the  application  was  made  by  the  Commissioners  of 
Customs  to  the  Secretary  of  the  Treasury,  what  is  the 
direction  they  got? .  To  enter  into  the  negoolation 
with  the  tenants,  and  accordingly  the  negodation  was 
had,  and  we  have  the  redtal  that  upon  that  negocta- 
tion  the  Seovells  agreed  to  take  a  lease  on  the  terms 
of  snch  a  r^nt,  tog^her  with  and  subject  to  the  seve- 
ral covenants  and  provisoes  lierein-after  contained, 
and  this  is  as  mndi  a  consideration  that  they  are  en^ 
titled  to,  as  .the  ienti^  to  the  Commissioners?  Then, 
what  fact  is  there  ?  Thaf  ever  since  thi«  lease,  when 
they  were  sensed  by  the  collector  of  rates  and  taxes 
in  Dublin  with, a  demand  for  rates  and  taxes,  they 
took  it •  dissent  it, tQ'  the  Custom  House,  and  those 
rates  and'tasies  were  alvfays  paid,  from  l^at  time  to 
this,  by  whoever  received  the  revenue.  I  admit  yon 
are  not  to  construe  a  contract,  or  make  it  or  vary  it 
by  matters  dehors^  but  when  you  find  that  a  contract 
itself  has  words  importing  that  whksh  is  stated  to  have 
been  the  way  it  was  followed  up,  it  is  perfectly  de- 
dded  that  yon  may  construe  the  terms  of  a  con* 
tract  by  that  matter  of  fact.  I  remember  a  case  in 
which  the  House  of  Lords  dedded  that  though  you 
conld  not.  If  there  were  not  words  in  a  deed  importing 
perpetnity,  -turn  a  lease  for  lives  into  a  perpetuty, 
although  therd  was  a  n^tigp  of  renewal,  yet  If  the 
texiB|.]iaYe  a  degree  of  vaguenei^Bi  they  may  he  inter- 


preted by  the  way  they  have  been  acted  upon.  Here, 
then,  we  have  the  way  tbe  contract  was  acted  upon. 
Therefore,  on  settled  principle,  I  tj^ink  that,  this  is 
stronger  than  the  case  of  Brewsier  v«  Kitchin.  In- 
deed, I  thmk  it  scarcdy  requires  an  authority  at  alL 
Each  case  may  be  bestdedded  m  itself,,  with  the  dr- 
cnmstanoes  nnder  which  it  wa#  made,  which  may  be 
adverted  to  for  the  construction  which  the  words  bear, 
though  there  may  be  another  construction  put  on 
them. 

O'Bbiek,  J.-^I  shall  state  very  shortly  my  reasons 
for  concurring.  The  question  is,  as  to  the  effect  of 
the  proviso  hi  this  lease,  that  the  tenant  should  be 
bonnd  to  pay  rates  charged  or  chai*geable  on  the  pre- 
mises, except  the  tenant's  proportion  of  poor-rate. 
That  protiso  follows  immediately  the  reservation  of 
the  rent,  and  on  reading  it,  nothing  would  be  more 
clear  to  the  mind  of  an  ordinary  person,  not  aware  of 
the  nice  distinctions  raised  at  law  on  the  meaning  of 
words,  than  that  that  no  rates  or  taxes,  whether  pre- 
sent or  future,  chargeable  on  the  premises,  should  be 
paid  by  lessees,  except  tbe  proportion  of  poor-rete. 
Now,  the  first  question  is,  whether  this  water-rate 
tax,  supposing  it  to  have  been  in  existence  at  the 
time,  can  be  considered  as  coming  withm  the  desoip- 
tion  hi  this  proviso  as  "  rates  and  taxes  charged  or 
chargeable  on  the  premises.^'  It  is  contended  for  tbe 
Crown  that  the  water-rate  is  not  a  rate  charged  on 
premises,  but  merely  on  the  occupier,  that  is  to  say, 
charged  on  the  occupier  with  respect  to  the  premises,  and 
it  is  also  shewn,  I  think,  that  so  far  as  the  remedy  goes 
for  recovery  of  the  rate,  it  is  one  applicable  to  a  per- 
sonal demand,  and  therefore  the  counsel  for  the  Crown 
contended  that  it  was  not  properly,  in  the  proper 
senseof  the  word,  a  rate  charged  on  the  premises. 
Now,  in  carrying  dut  what  we  think  was  the  manifest 
intention  of  the  parties,  we  do  not  go  beyond  what  we 
are  authorised  ta  do  by  well-considered  decisions.  I 
refer  first  to  Hurtit  v.  Burst  (4  Exch.,  571),  in  which 
tbe  question  arose  upon  a  covenant  by  the  lessee  to 
pay  «« all  taxes,  chaiges,  rates,  tithes,  or  rent  charge 
in  lieu  of  tithes,  dues,  and  duties  ifthaibsoever,  as  then 
were  or  should  at  any  time  thereafter  during  that  de- 
mise be  taxed,  charged,  assessed,  or  imposed  upon  the 
demised  premises;''  and  Parke  B,  in  liii  judgment, 
at  p.  576,  says,  *'  In  truth,  rates  of  this  description 
are  not  imposed  on  the  land  itself,  but  on  the  occupier 
in  respect  of  his  occupation."  And  I  think  what  he 
calls' the  secondacy  s^se  of  .tb^e  words  may  well  bo 
acted  on  in  the  present  case,  and  tbat  even  if  the  case 
rested  there,  we  should  consider  in  a  case  of  this  na- 
ture, havinff  regard  to  the  covenant  and  the  purposes 
for  which  the  instnunent  was  entered  into,  that  a  tax 
whichUke  the  water-rate  isnotcharg^  on  the  premises, 
bnl  on;the  occupier  in  respect. of  the  premises,  comes 
within  it.  But  the  case  does  not  rest  ther^  because 
in  the  proviso  there  k,  we  find,  an  excepticm  as  to 
poorwratew  Now,  it  Is  a  sound  rule  of  construction, 
that  where  there  is  a  prdriso  and  an  exception  out  of 
its  subject-matter,  that  implies  that  the  matter  so 
excepted  falls  within  the  general  description  of  the 
proviso.  We  were  referred  ,to  a  case  in  this  Court, 
in  whidi  he  acted  on  that  mle,  namdy,  the  case  of 
Listdwel  v.  OMings^  b^t.  it  does  not,  require  aqtho- 
iity  for  a  proposition  so  deiMr  as  that  though  the 
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phraseology  of  the  parties  is  not  technically  correctf 
they  considered  that  hot  for  the  exception  the  sahject- 
matter  of  it  would  have  fallen  within  the  preyioos 
description.  What  is  the  nature  of  that?  It  has 
been  settled  in  this  Court,  in  Latty  y.  Coneannon  and 
Palmer  ▼.  Power^  that  the  poor-rate  is  not  a  charge 
on  the  land,  hot  on  the  occupier  in  respect  of  the  land. 
What,  then,  is  the  conclusion  we  are  to  draw?  Why, 
that  the  parties  understood  that  if  in  this  case  they 
had  not  excepted  the  poor-rate  from  the  proviso  in  ques- 
tion, the  Crown  would  hare  been  liable  to  pay  the  tenants' 
proportion  of  poor-rate  also.  When  the  intention  can 
be  collected  from  the  instrument  itself,  we  should  give 
effect  to  it,  though  the  tangoage  of  it  is  untechnical. 
It  manifestly  shews  that  all  rates  similar  to  poor-rates 
should  be  paid  by  the  Crown.  Well,  the  matter  does 
not  rest  even  there,  because  Mr.  Jellett  in  his  very 
clear  summary  of  the  statutes  relating  to  the  pipe- 
water  on  the  second  argument  of  this  case  referred  us 
to  two  or  three,  shewing  that  the  then  existing  water- 
rate  was  dealt  with  by  the  legislature  in  terms,  shew- 
ing that  they  considered  it  in  popular  terras  as  a 
charge  on  the  land,  so  that  following  the  declaration 
in  the  statutes  the  parties  to  this  lease  adopted  a 
similar  delaration.  One  of  those  statutes  of  the 
42nd  G.  in.,  c  xclL,  (Irish)  loa  &  pers.  The  third 
section  of  that  Act  gives  in  terms  power  to  the  Cor- 
poration to  levy  the  rates  from  the  owners  and  occu- 
piers only  of  every  dwelling-house.  It  then  provides 
that  that  rate  shall  be  levied  according  to  the  rate  of 
the  Ministers'  Money.  The  fourth  and  fifth  sections 
provide  for  the  supply  of  water  used  in  honses  and 
phblic  buildings,  and  then  the  sixth  seetion  contains 
these  very  remarkable  words.  '^Provided  always, 
and  be  it  enacted  that  nothing  in  thb  Act  contained 
shall  extend'  or  be  construed  to  extend  so  as  to  charge 
with  the  said  rates  or  rents  or  any  of  them.  His 
Majesty's  Castle  of  Dublin,  or  any  house  within  the 
circuit  thereof,  or  any  house  or  tenement  provided 
for  the  residence  of  the  Lord  Lieutenant  or  Lord 
Deputy  of  IreUmd,  or  of  the  Chief  Secretary  of  the 
Lord  Lieutenant  or  Lord  Deputy,  or  of  the  under- 
secretaries in  his  office;  but  such  castle,  and  all  and 
every  such  house  or  tenement  shall  be  supplied  with 
pipe-water  by  the  siud  Lord  Mayor,  sheriffs,  commons, 
and  citizens,  in  like  manner,  as  the  several  dwelling- 
houses  within  the  said  dty  are  supplied  with  pip^ 
water.'*  Then  comes  the  seventh  section  which  is 
more  important.  "  Provided  also  and  be  it  enacted, 
that  nothing  herein  contained  shall  extend  or  be  con- 
strued to  extend  ^  as  to  charge  with  or  subject  any 
hospital,  charity-school,  or  house  provided  for  the  re- 
ception or  relief  of  poor  persons  to  the  payment  of 
the  said  rates  or  rents,  or  any  of  them;  but  such 
hospital,  charity-school,  or  house,  shall  be  supplied 
with  pipe-water  by  the  said  Lord  Mayor,  sheriffs, 
commons,  and  citizens  in  like  manner  as  the  several 
dwelling-houses  within  the  said  city  are  supplied  with 
pipe-water."  Then  comes  the  power  to  levy  the  rates 
contained  in  section  11,  which  makes  the  rate  a 
personal  tax.  Now,  the  sections  I  have  read  shew 
that  the  Legislature  really  dealt  with  the  matter  as  if 
the  effect  of  the  previous  provisions  in  that  Act  would 
have  been  to  charge  all  ^ese  hospitals  and  the  Castle 
of  Dublin  but  for  the  proviso  in  those  sections.   That 


skews  that  though  the  rate  was  not  legaDj  or  tech- 
nically  a  charge,  yet,  for  the  porposes  of  this  legi«l&- 
tion  they  proceeded  to  deal  with  it  as  if*  tiioogh  not 
technically  a  charge,  it  was  substantially  so,  bec&ase, 
if  a  person  went  to  take  a  house,  be  would  not  be 
told  wUb  reference  to  the  rate  that  there  was  no 
charge  on  the  house,  but  that  if  be  went  in  aod  oc- 
copied  he  would  be  charged.    Anybody  wonld  con- 
sider the  rate  as  a  chargL    The  tenth  section  em- 
powers the  levying  of  the  rates  in  this  matter,  em- 
powering the  Corporation  to  distrain  in  .case  of  doq- 
payment,  thus  shewing  that  the  rate  is  a  merely  per- 
sonal one.    Then  we  have  the  49  G.  IlL,  c.  Ixu. 
(Irish)  loc.  and   pers.,  making  farther  provision  for 
the  supply  of  pipe- water  in  the  city  of  Dablio.   Tbe 
first  section  empowers  the  Corporation  to  take  rates 
from  the  owners  of  dwelling-houses  in  the  dtj,  cal- 
culated according  to  the  amount  of  ministers^  money 
payable  on  each  dwelling-house.    Then  come  sections 
2   and    3,    providing  tor    houses   not  valaed  for 
ministers^  money  or  in  the  workhouse  books,  shewing 
again  that  the  Legislature  adopted  popular  language, 
and  treated  a  house  as  charged  whether  it  was  tbe 
house  that  was  charged  or  the  occupier  in  respect  of 
the   house.      Section  3,  for  instance,  enacts,  tbat 
*'  in  case  there  shall  be  any  dwelling-honse  within  tbe 
limits  aforesaid  that  shall  not  be  valaed  for  ministei3* 
money  or  workhouse  money,  then  and  in  oTery  socb 
case,  and  until  such  a  valuation  be  had  and  obtained, 
the  said  Lord  Mayor,  sherifib,  commons,  and  citizeos, 
and   their  successors,    are  hereby  empowered  and 
authorised  to  appoint  two  persons  for  the  purpose  of 
valuing  and  ascertaining  the  annual  rent  -or  rents  of 
every  snch  dwelling-house  and  houses;  and  after  sndi 
valuation  made,  it  shall  be  lawful  to  and  for  tbe  said 
Lord  Mayor,  &c.,  to  rate,  charge,  and  assess  every 
such  dwelling-house  and  honses  with  snch  ntes  ts 
aforesaid  in  snch  and  the  like  manner,  and  jn  snch 
proportion  as  if  snch  dweUing-honse  or  booses  bad 
paid  ministers*  money,  and   to  raise,  levy,  and  r- 
cover  the  same. from  the  owner  or  ownera,  occopier 
or  occupiers  of  every  snch  dwelling-honse  and  booses, 
until  such  valuation  for    ministers*  or   workbosse 
money  is  had  or  obtained."     Does  not  this  shew  that 
we    are  construing  .the  language    of  ^the  lease  m 
terms  as  the  Legislature  dealt  with  the  matter,  spr- 
ing of  the  rate  indifferently,  as  either  being  chaifed 
on  the  occupier  in  respect  of  the  land  or  as  anBCtnal 
charge  on  the  land.    We  are  thus  warranted  in 
holding  that  this  water-rate,  if  then  existing,  would 
have  come  within  this  proviso.    What  drcnmstaoces 
prevent  the  application  of  this  here?    It  is  said  tbat 
this  is  a  new  rate,  and  therefore,  not  withm  the  con- 
templation of  the  parties.     It  is  therefore  said  that 
the  word  chorale  is  not  to  have  a  prospectiTe 
operation,  and  that  if  the  rate  was  not  charged  oa 
the  premises  at  the  date  of  the  lease,  the  word  cM^ 
able  was  not  to  have  any  other  meaning.    It  ia  no| 
to  be  lost  sight  of  that  the  premises  bebnged  to  tbe 
Grown,  and  if  we  must  confine  the  operation  of  that 
proviso  to  the  then  existing  charges  on  the  premises, 
it  would  have  no  operation  at  all,  because  there  was 
no  tax  to  which  these  premises  at  the  time  would 
have  been  liable  in  the  hands  of  the  Crown.    Bat  in- 
dependently of  this,  what  are  the  words  of  the  pro- 
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vioo?     The  words  are  **  are  to  be,''  meaning,  as  I 
think  that  doriog  the  whole  continuance  of  the  term 
the  oocapiers  are  not  to  be  charged.     What  effect 
would  the  word  chargeable  have  otherwise?     It  oc- 
corred  to  me  at  one  Ume  that  it  might  be  contended 
that  the  word  might  be  relied  on  as  referring  to  taxes 
which  were  not  then  actually  payable,  bat  which  by 
force  of  a  law  then  in  force  might  afterwards  be  so. 
Bat  it  seems  to  me  on  reflection  that  this  cannot  be, 
Aod  that  the  words  are  applicable  to  the  case  of  this 
tax,  this  being  a  tax  of  somewhat  the  same  descrip- 
tioD  as  the  ancient  water-rate — with  this  difference 
that  the  parties  will  have  to  pay  a  great  deal  more. 
—charged  on  the  parties  in  respect  of  their  occnpa- 
tioQ,  and  enforceable  by  a  merely  personal  remedy; 
of  the  same  character  as  the  then  existing  rate  and 
tax,  and  therefore,  I  think,  within  the  proviso  which 
would  embrace  the  old  taxes.    I  need  not  say  any 
more  than  that  I  concnr  in  the  judgment  of  the  Court. 
Hayis,  Ji — I  am  of  opinion  that  the  plaintiffs  are 
not  liable  for  the  payment  of  ihe  rate.     I  collect 
from  the  recitals  in  the  lease  that  the  plaintiffs  were 
at  its  date  in  occupation,  that  they  had  found  the 
rent  they  were  bound  to  pay  rather  too  much,  and  had 
propoeed  to  hold  at  a  smaller  rent,  and  a  new  con- 
tract was  entered  into  by  which  they  engaged  to  pay 
a  rent  of  £5,600  a  year,  and  immediately  after  the 
reservation  of  the  rent  comes  the  clause  in  question. 
This  danse  was  evidently  introduced  for  the  benefit 
of  the  tenants  and  to  secure  their  exemption  from 
certain  burdens  which  it  was  foreseen  they  would 
otherwise  be  liable  to.     The  clause  evidently  looks  to 
the  fotore.    For  what   are  they  not  to  be  liable? 
Any  rates  or  taxes.    If  the  clause  had  stopped  there 
I  think  the  tenants  would  hare  been  exempt     There 
was  a  water-rate  then.    The  I#egislature  had  a  supply 
of  water  always  m   view.     I  take  it   that  it  was 
pbunly  withm  the  contemplation  of  the  parties  to 
make  .provision  for  thia  as  well  as  other  taxes  in  the 
city  of  Dublin,  and  that  judging  ef  the  future  from 
the  past  they  might  have  calculated  that  the  supply 
of  water  might  be  afterwards  supplied  under  some 
new  statute,  and  such  is  the  new  water-works  Act 
It  la  in  pari  nuiterid  with  the  old  Acts,  and  (he  do- 
mestic water-rates  are  expressly  enacted  to  be  in  lieu 
of  the  old  watai^rate.     But  it  has  been  argued  from 
the  condoswn  of  the  proviso  that  it  was  not  intended 
to  make  the  occupier  pay  taxes;  and  it  is  said  that 
the  water-rate  is  not  a  tax  •*  charged  or  chargeable." 
But  I  think  the  parties  did  not  intend  to  use  those 
words  in  their  strict  sense.    That  is  made  very  plain 
by  the  tenants'  non-exemption  from  poor-rate.     As 
as  instance  that  the  Legislature  itself  has  used  the 
terms  interchangeably,  I  may  allude  to  the  water- 
rate  Acts,  whkh  speak  of  houses  being  chargeable, 
and  also  of  persons  being  chargeable,  and  to  the   19 
&  20  a  IIL,  c.  13  (Irish).    In  addition  to  the  cases 
dted  at  the  bar  I  may  refer  to  The  King  v.  Uie 
London  Qae  Light  and  Coal  C<mpany  (8  B.  &  Cr. 
34).  I  am  therefore  of  opinion  that  the  parties  intended 
to  provide  against  the  lessees  paying  taxes,  save  the 
tenant's  proportion  of  poor-rate,  and  that  judgment 
ought  to  be  for  the  plaintiff 

FnzaEKALD,  J. — I  concnr  in  the  rule  to  which  the 
Court  has  arriyed ;  and  I  should  have  contented  myself 


with  only  saying  sO  much  if  it  was  not  that  I  did  not' 
wish  it  to  be  supposed  that  the  case  b  free  from  doubt 
or  difficulty.     I  have  considered  it  all  through  as  a 
case  of  doubt,  and  I  long  hesitated  before  arriving  at 
the  result  at  which  I  have  come.    As  it  b  possible 
that  this  case  may  be  carried  further  I  think  it  neces- 
sary to  state  the  reasons  for  which  I  concur.    The 
question  arises  on  the  construction  of  the  proviso  which 
has  been  stated  in  connection  with  the  rate  of  1861. 
No  controversy  appear  to  have  arisen  as  to  any  other 
taxes.     Now,  amongsi  the  local  rates  which  existed 
in  Dublin  at  the  date  of  the  lease  was  that  known  as 
pipe*  water  rate,  payable  to  the  corporation  for  water 
supply,  but  which  was  chargeable  only  on  the  occupiers 
of  premises,  and  not  in  any  sense  charged  or  cherg- 
able  on  the  premises.    But  in  the  Water-works  Act 
of  1861  the  object  is  to  get  a  supply  of  water  from  a 
moi'e  distant  source,  and  for  that  purpose  large  powers 
are  given  to  the  corporation.    The  limits  of  the  Act 
embrace,  in  addition  to  the  city,  large  portions  of  the 
county  of  Wicklow;  and  powers  are  given  to  rate  per- 
sons not  previously  rated.     It  was  conceded  that  on- 
der  the  54th  and  55th  sections  of  the  Water^worka 
Act  of  1861  the  pbuntiffs  became  liable  to  be  rated; 
and  the  question  is  not  as  to  thdr  original  liability 
but  as  to  their  exemption  by  reason  of  the  proviso  in 
the  lease.    It  was  contended  in  the  first  instance  on 
the  part  of  the  defendant  that  the  provision  applied 
only  to  rates  and  taxes  which  were  technically  capable 
I  of  being  charged  on  the  dembed  premises,  and  that 
the  water-rate  was  not  in  that  sense  a  charge;  and  a 
'  great  part  of  the  argument  in  the  case  was  on  thif 
point,  whether  ^*  rates  and  taxes  "  indnded  anything 
beyond  what  was  a  charge  on  the  prembes.     I  am  of 
opinion  that  the  defendant's  view  b  not  correct.    The 
principal  rates^and  taxes  in  the  city  of  Dublin  were— 
the  grand  jury  cess,  which,  I  may  observe  in  pass* 
ing,  gives  a  meaning  to  the  word  chargeable;  the 
police  tax,  the  paving  and  Ughting  tax,  and  the  bo- 
rough-rate under  the  Municipal  Corporation  Act,  to- 
gether with  the  poor-rate  and  the  water- rate.     These 
were  the  principal  rates  at  the  time  the  lease  was  en- 
tered into.     I  have  examined  the  Acts,  and  it  b  diffi- 
cult to  say  that  any  of  the  rates  was  a  charge  on  the 
premises;  but  it  b  quite  dear  that  none  of  them  was  a 
charge  upon  property  of  the  Crown.    It  b  establbhed 
that  none  of  these  taxes  were  in  any  respect  a  charge 
on  Crown  property;  and  all  the  cases  on  that  point 
are  eked  and  commented  on  in  F'arquharson  v.  Jli- 
chords  (4  Ir.  C.  L.  R.  150);  but  all  the  rates  were, 
or  some  of  them  were,  chargeable  on  the  occupiers  of 
Orown  property  in  respect  of  occupation.    It  seems  to 
me  therefore  that  we  ought  not  to  adopt  a  construction 
which  would  in  efibct  defeat  a  portion  of  the  proviso 
altogether.     We  should  give  a  construction  lU  rea 
magis  valeat  quam  pereat,  ,  The  proviso  is  applicable 
to  taxes  chargeable  on  occupiers  in  respect  of  occupa- 
tion.    I  am  fortified  too  by  reference  to  the  exception 
out  of  the  proviso;  for  I  have  always  understood  that 
an  exception  marks  the  character  of  the  thing  out  of 
which  it  b  excepted,  and  poor-rate  b  not  a  charge  on 
the  land.    The  defendant  therefore  contended  that  the 
proviso  exempted  the  tenant  from  rates  then  exis  log 
only  or  then  capable  of  being  charged.    The  pla'nti£ 
on  the  other  hand  nrged  that  the  proviso  embraced 
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new  taxefly  and  also  Chat  the  water-rate  was  not  a 
new  tax,  bQt  only  in  shbetitiition  for  thp  water-rate; 
and  the/  relied  on  Brewster  v.  KUchin^  aa  showing 
that  this  was  not  a  new  tax;  bat  Lord  Holt  in  that 
case  was  dealing  with  a  tax  which  existed  at  the  time 
of  the  covenant  in  that  case.     It  act  alone  existed, 
bat  was  leviaMe  out  of  the  same  property  from  the 
same  persons,  in  the  same  proportions  and  with  the 
same  right  to  deduct    In  &ct  the  tax  then  existed, 
thongh  under  a  temporaiy  Act,  the  same  as  at  the 
time  when  the  qaestion  arose.    The  identity  of  the 
tax  toojat  the  time  of  the  lease  with  that  afterwards 
will  be  seen  more  folly  by  referenca  to  the  report  in 
12th  Modem;  and  I  may  obsenro  that  this  is  the  best 
report  of  the  case.  There  Lord  Holt  says  **  that  these 
two  sorts  of  taxes  differ  only  in  form ;  the  natnre  of 
the  tax  is  the  same;  the  same  things  are  taxed,  and 
the  same  daoses  of  dedactiou  are  in  each*'^    So  that 
shows  the  identity  of  the  tax  in  ereiy  particular.    It 
seems  to  me  therefore  that  Breufsier  v.  Ekehm  is  not 
an  anthority  to  the  extent  to  which  it  has  been  sought 
to  cany  it,  and  that  we  mast  consider  the  water-rate 
of  1861  as  a  new  rate,  and  alfocting  property  not  be- 
fore charged  or  chargeable.    The  qaestion  then  iq- 
mams,  whether  on  the  true  Construction  of  the  lease 
the  tenant  is  exempted,  it  being  a  new  rate.    It  was 
urged  as  a  general  rule  that  a  covenant  to  pay  taxes 
extends  on^  to  taxes  existing  and  not  to  new  taxes, 
and  for  this  the  note  in  4th  Bythewood,  418,  was  cited. 
And  this  is  the  question  on  which  I  ha?e  great  diffi- 
culty.   The  note  in  Bythewood  is  based  only  on  Dch 
venant  t.  BiAoi>  of  Salia^r^  (3  Lev.  68;  1  Yentr. 
223).    In  that  case  no  decision  was  come  to  on  the 
point,  but  there  is  a  dicUtfk  of  Lord  Hale  in  these 
words,  that4t  were  hard  to  extend  the  covenaut  In 
that  case  to  new  charges,  and  we  all  knew  how  lately 
the  kind  of  tax  there  came  in.    The  judgment  of  the 
Court  went  on  a  different  ground  from  the  question 
thai  was  argued,  but  Lord  Holt  makes  use  of  those 
obserrations.    So  far  the  note  in  Jarman  has  no 
wdght;  but  BO  ikr  as  it  is  an  authority  it  seema  to  be 
encountered  by  Oilea  v.  Hooper  (Garths  136).    GHee 
T*  Hooper  is  reported  folly  m  Oarthew;  and  I  cannot 
ascertain  whether  it  was  reforred  to  In  Breufster  t. 
Kitehin,    It  U  a  decision  of  the  same  court,  but  it 
does  not  appear  if  Lord  Holt  took  part  hi  the  judg- 
ment.   It  is  very  short,  and  to  some  extent  an  an- 
swer to  Davenafd  v.  The  BMop  of  Saiishury.    lu 
that  case  there  was  **  a  lease  for  yeArs  rendering  £80 
per  annum  rent,  free  and  dear  from  all  manner  of 
taxes,  charges,  and  imposltiona  whatsoever.    And  it 
was  adjudged  (fibeerOe  Holt,  Chief  Justice)  that  the 
reader  made  a  covenant,  and  that  the  words  above- 
mentioned  extend  to  discharge  the  lessor  firom  pay- 
ment of  all  land  taxes  ktely  imposed  faj  Act  of  Par- 
Guntof,  and  long  after  the  commenoemeut  of  this 
lease;  and  that  the  lessee  is  bound  to  pay  the  whole 
vent  without  aAy  manner  of  deduction  for  any  old  or 
nen  charge  or  imposition  whatsoever."    Now,  il  cer- 
tainly IS  an  observation  that  that  case  is  only  to  be 
found  m'  Catthew,  and  in  Oarthew  reported  m  that 
short  way;  but  OartheW  is  )a  book  of  great  autho- 
rity and  accuracy ;  and  I  find  that  Chief  Justice  Willee 
says  **  I  own  CkrtheW  was  a  good  and  fidthfol  re« 
porter; "  and  Lord  Kenyon  says  that  he  Is  **  in  ge- 


neral a  good  reporter."*  The  trne  rule  of  interpreta- 
tion is  that  which  carries  out  the  iutention  of  the  par- 
ties at  the  time  the  lease  was  made.  It  seeniB  to  me 
the  mtention  here  was  tliat  the  party  wss  to  be  kept 
free  from  all  taxes  which  should  be  payable  by  the 
lessee  In  respect  of  occupation  during  the  tern,  ex- 
cept poor-rate.  I  am  to  some  extent  fortified  bj  the 
strong  language  of  the  proviso  itself,  which  points  to 
an  exemption  during  the  whole  continoaoce  of  the  de- 
mise. The  prior  redtals  in  the  lease  we  tre  also  at 
liberty  to  take  into  account,  and  they  show  the  posi- 
tion of  the  parties,  The  lessees  were  hi  oecapstion  at 
the  time  of  the  lease,  and  they  had  served  a  notice  to 
surrender  if  they  did  not  obtam  better  terns  than 
those  which  they  were  holding  und^.'  In  the  report 
of  Brewster  v.  E^chin^  in  1st  Lord  Baym.  at  p.  320, 
Lord  Holt  says  '*  This  covenant  extends  to  all  faUtre 
Acts,  for  it  is  that  Ellen  and  her  heirs  shonld  be  free, 
which  is  m  fee;  and  her  assigns  of  the  rent  might 
take  advantage  of  it;  for  as  the  estate  was  in  f(»,  so 
a  covenant  is  co-extensive  with  the  estate,  and  is  m 
fee  also;  and  therefore  it  is  as  strong  as  if  it  bad  been 
to  be  free  from  all  taxes  to  be  imposed  by  snj  Act 
whatever."  So  in  this  case  future  words  sre  nsei  In 
that  sense  the  passage  I  have  quoted  from  Lord  Hob 
to  some  extent  fortifies  the  judgment  of  the  Coort.  I  ' 
should  say  also  that  Brewster  v.  KUchin  wss  adopted 
by  Lord  Mansfield  m  Brodbury  v.  Wrigld  (Don.  624).  , 
For  these  reasons  I  concur,  repeatbg  that  I  conader 
it  a  case  of  great  difficulty  upon  the  qaestion  of  fix- 
tending  this  covenant  to  new  taxes,  which  I  consider 
this  water-rate  to  be.  Of  course  it  is  only  on  th^ 
fourth  and  fifth  questions  that  our  judgment  is  giTen^ 

By  consent  of  ^parties  the  other  tkree  petUm 
werevMdrawiu 


Court  of  Common  Vlras* 

rUcportcd  by  J.  FUU  JolinflUm,  Biq^  9Bnlit«.aULMiJ 

Ltbaoht  vt.  BfipsoK. — Aprit  1& , 

Money  had  and  reoeived^^dmmisttator. 

A  person  tvho  improperly  disposes  of  the  mon^  of  an 
mtestate^  and  afterwards  takes  out  adminulratm 
may  mamtam  an  action  Jor  money  had  and  rt 
peived  to,  recover  it.  , 

This  wait  an  'action  for  money  had  and  reeetved^ 
brought  to  recover,  amongst  other 'tfaiag^  a  sua  of 
£92  6s.  3d.  due'  tor  Catherine  liyaaght^  deceased,  on 
foot  of  her  jointure  charged  upon  the  lailisofher 
eldest  Son.  The  pUuntiflF,  ^  younger -sem  oMIra  Lf- 
taght,  wab reeeiver orer the  landa,attd^-subB6^«odT 
to  the  death  of 'Us  mother  hi  'December,  laSSjB 
accordance  ^th  her  expressed  desire^  paid  o^er  tiiii 
snm  of  £92  6s.  2d.  tor  Thomas  Iiysaglit^'ik  third  wn 
of  Otfthiarine  Lysaght,  whose  executor  wk»  the  present 
defendanit.  A- property  of  the  deceased  Isdy,' which 
was  believed  to  be  freehold,  tuning  out  to  foe  toe- 
hold, it  became  necessaiy  to  raise-s-personai  represeo. 


Vide  The  JCav  ▼•  Beaeen  (2  T.  R.  at  p.  776> 
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tative  to  iier»  and  the  plaintiff,  in  1861,  took  oat 
letters  of  administration,  and  in>  the  char^ter  of  ad* 
micistrator  brongbt  tbia  action  to  recoirer  the  £99 
68.  2d.  The  jniy  ftrand  that  Mrs.  Lysaght  intended 
an  abaolnte  gift  of  this  snm  to  Thomas  Lysaght,  and 
that  the  plaintiff,  James  Lysaght,  paid  it  to  him. 
Against  a  conditional  order  to  enter  a  verdict  for  the 
l^aintiff  for  the  amoont  in  question  pursnant  to  leave 
lesenred, 

Serjeant  Amutrbng  (with  him  Henry  FiUgibbon) 
showed  easse,  and  cited  Whitehall  y.  Squire  (1 
Salk.  296).  rMonahany  (7.  J. — Is  it  conceded  that 
there  was  no  bmding  gift  by  the  mother?]  So  the 
jodge  directed  the  Ja^.  [CTrirtian,  J. — Has  White- 
hall Y.  Squire  been  ever  acted  on?]  It  has  not  been 
overmled,  [JIfofwiAan,  C.  t/U— This  lady  lefl  three 
next  of  kin,  potting  creditors  ont  of  the  qaestion. 
Any  one  of  these  might  have  been  administrator.  It 
has^  been  held  that  an  administrator  is  not  estopped  by 
what  he  has  done  before  he  became  administrator, 
because  he  is  a  trustee  for  all  the  parties.  Suppose  a 
bill  filed  fbr  an  administration  of  the  assets?]  It 
might  be  well  entertained,  hot  the  pluntiff  himself  is 
estopped.  Herehe  has  acted  as  executor,  de  son  tort, 
{[CArufum,  Jj^-^Covld  the  other  next  of  kin  not  go 
aga'nst  the  defendant?]  No;  against  the  plaintiff 
**  If  another  man  takes  the  goods  of  the  deceased,  and 
sdls  or  gives  them  to  me,  this  shall  charge  him  as 
executor  of  his  own  wrong,  but  not  me.'^^-Williams 
on  Executors,  4th  edn.,  p.  216;  Godolph.  Pt  2,  c 
8,  a.  I;  Comyn's  Digest  Admioistratoc,  C.  2;  Ob< 
eervations  of  Patteson,  J.,  in  PtntU  v.  Simpeon  (9  Q* 
B.,  370). 

Chatterton^  Q.C.,  contra.— One  of  the  most  ele- 
mentary disttncddmf  is  thai  between  an  executor,  and 
an  administrator.  In  the  case  of  the  former,  the  acts 
Tdate  back,  but  nothing  is  operative  that  an  admmis- 
trator  does  before  he  is  clothed  with  that  character  by  ^ 
the  Eodcsiastical  Court  It  does  not  appear  that  the  | 
phuntiff  was  ever  executor  de  son  tort  He  had  to 
state  tiie  assets  in  obtmning  administration^  and  this 
snm  was  part  of  them.  It  appeared  on  the  trial  that 
there  were  unpaid  creditors  of  Mrs.  Lysaght,  and  . 
next  of  kin,  and  these  might  hold  the  plaintiff  resppn- 
sponsible  fbr  this  Bam.^Barefoat  v.  Barejoot  (Pal- 
mer's Reports,  41 1);  JUiddleton'e case  (5  Bep.  28  b). 
The  doctrine  of  relation,  bv  which  the  ietten  of  ad- 
ministration are  held  to  relate  back,  exists  only  where 
the  act  done  is  for  the  benefit  of  the. estate. — if  organ 
V.  Thomas  (S  Exchequer  Rep.,  302);  Whitehall  v, 
SS^tim  isr^rredtoin  Williams  on  Executocs,  5th  ed. 
p.  365,  and  the  principle  of  that  decision  stated  to  be- 
that  the  plaintiff  was  a  partkeps  crmmis^  and  could 
not  recover  against  the  person  with  whom  he  colluded. 
^^Mountford  v.  CHhson\A  East.,  446> ,  The  decision 
in  WhiUhatt  v.  Squire^  as  reported  in  Oarthew  (p. 
103),  is  pnt  upon  contract,  and  if  that  be  the  ground, 
irfaas  beent)verniled  again  and  aigaini— Doe  d  Hornby 
T.  CRenn  (1  A«  &  E.,  49).  WhUehaU  v.  SqmrelA 
overruled  in  Lyons  v.  Mutdarry  (Hayes'  Rep.  &30). 
Chief  Baron  Joy  says,  **  We  have  Holt  and  good 
sense  with  us."  This  case  is  in  direct  conflict  with 
what  has  been  said  on  the  other  side,  that  the  plain- 
tiff  only  can  be  sued* 

Henry  fitzffihbon  in  reply. — The  cases  cited  are 


cases  of  torf.  We  are  sued  for  money  bad  and' re  * 
cdved.  If  James  Lysaght,  the  plaintiff,  had  been  sued 
fbr  this  sum,  he  could  not  have  defended  the  action  by 
saying  that  he  had  paid  it  to  us. —  Welchman  v, 
Sturgis  (13  Q.  B.,  552).  Lord  Ellenborough,  in 
Mi^untford  v.  Gibson  says  that  the  decision  in  White- 
hail  V,  Squire  went  upon  this,  that  the  plaintiff  being 
s^particeps  a'iminis  in  the  very  act  he  complained  of, 
should  not  be  permitted  to  recover  upon  it  against  the 
person  with  whom  he  had  colluded.  So  the  present  p^aiur 
tiff  hparticeps criminis.  [Christian^  J. — The  answer  to 
that  is,  that  you  cannot  charge  anything  upon  James 
Lysaght  as  administrator,  which  James  Lysaght  did 
^en  he  (ras  not  administrator.] 

MoNAHAN,  C.  J. — ^There  is  no  question.  The  law 
is  perfectly  settled  that  the  acts  of  a  person  before 
taking  ont  administration  are  not  binding  when  he 
becomes  administrator  in  fact.  As  to  WhUehaU  v. 
Sqmre,  it  is  overruled  m  Lyons  v.  Muldarry.  The 
latter  case  went  upon  the  well-known  principle  that 
though  the  widow  gave  up  the  property,  she  was  not 
bouund  by  her  act  when  she  became  administratrix. 
The  verdict,  therefore,  in  the  present  instance  must 
be  entered  up  for  this  snm.  As  the  j  udge  reserved  the 
point,  it  is  not  a  case  for  costs.  The  administrator 
will  have  his  costs  out  of  the  assets. 

Rule  absolute. 


Court  of  ^xt'^tqutv. 

CRcpo^ledtby  OUtct  J.  Bmka,  BM|.,naRirten«t.Uw.} 

Obotb  p.  Bostbed, 

23  ^  24  VicL,  c.  IS4— Landlord  and  Tenant 
Amendment  Act-^Betrospective  operation  o/Act^-^ 
Fee-farm  grcuU^^Covenant  to  keep  demised  pre* 
mises  in  repair* 

Thesummonsandplaintcomplainedthat  hyindentureof 
IstMarch^  1826,  and  made  between  B.  P.  (7.,  of  the 
one  part^  and  J.  J?^  of  the  other^  the  said  B.  P.  (7. 
demised  unto  J.  B.  the  mill  and  premises  in  inden- 
ture described^  to  hold  to  J.  £.,  his  heirs  and  as- 
signs,  for  ever;  and  J.  B,^  for  himself  his  heirs 
and  assigns^  covenanted  wUh  B,  P.  C7.,  his  heirs 
and  assigns,  thfU  J.  B.^  his  heirs  and  assigns, 
would  kei^  the  premises  and  aU  improvements  ik 
goodordeTi  condition,  find  repair,  and  at  the  ertd 
or  sooner  determination  of  that  demise  should'  ar^ 
would  so  yieldup  same  to  B.  P.  C^  his  heirs  and 
assigns.  Averment — that  before  the  breaches  of 
covenant  thereinafter  mentioned  were  committed, 
fioad  be  fore  ihe  passing  <ifihe  Landlord  and  TenaM 
Act,  the  estate  of  B.  F,  C,  besame,  was,  and  con^- 
ffmed  to  be  vested  in  the  plaintiff,  and  one  moiety  of 
the  estate  of  the  said  J.  B.  became,  was,  and  conti" 
nuedia  be  duly  vested  in  the  defendant.  Breach-^ 
^uU  the  dejendant  did  not,  during  the  continuance 
of  said  lease  keq>  the  premises  in  good  order  and 
repair,  but  that,  on  the  contrary,  while  the  plaintiff 
was  such  assignee,  and  before  the  passing  of  said  Act 
the  said  mill  became^  and  was^  and  from  thence  hir 
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iherto continued  to  he^  and  was  now  burnt  doum,  to  the 
plaintif^e  damage  of  £3,000.  To  this  summons 
andjdaint  the  dejendant  demurred^  on  the  grounds, 
firstly^  thai  the  provisions  oj  the  Landlord  and 
Tenant  Act  did  not  apply  to  fee-farm  grants;  se- 
condly^ assuming  that  they  did  so  apply,  yet  that 
that  application  must  have  regard  to  grants  in  fee- 
farm  made  after  the  coming  into  operation  of  the 
statute^  and  not  to  those  made  previous  thereto. 
Held  (Pigoti  C.B.,  abstaining  from  giving  any  opi- 
nion thereon),  thai  fee  farm  grants  are  within  the 
operation  of  the  Act 
Held  also,  (Pigot,  G.B.,  diBsentienteX  that  the  Act  had 
a  retrospective  operation,  and  that,  therefore,  the 
assignee  of  a  grantor  of  a  fee-farm  graant  can  take 
advantage  of  covenants  entered  in*o  between  the 
original  grantor  and  graittee  of  a  grant  made  be- 
fore  the  coming  into  operation  of  the  23  ^  24  Vic^ 
c  154,  '*  T/w  Landlord  and  Tenant  Law  Amend- 
ment Act  (Ireland),  I860."  The  demurrer  was 
overruled  accordingly. 

Tbb  sammoiis  and  plabt  complained  that  by  a  oertaia 
Indentare,  bearing  date  the  let  day  of  March,  1826, 
and  made  between  Robert  Pierce  Chote,  Esq.,  of  the 
one  part  and  John  Mac  Carthy  Baker  of  the  other 
part,  and  ander  the  hands  and  seals  of  said  parties  re- 
spectively the  said  R  Pierce  Chote,  for  the  considerations 
tfaerdn  mentioned,  demised  nnto  the  said  John  MacG. 
Baker  all  that  and  those  the  mill,  dwelling-honse,  and 
piece  of  land  sarroanding  the  said  mill  and  dweUing- 
hoose,  being  part  of  the  lands  of  Tonereigh,  in  the 
said  indenture  described,  together  with  all  machinery 
in  the  said  mill  in  manner  therein  described,  to  have 
and  to  hold  the  said  demised  premises  with  the  rights, 
members,  and  appurtenances  thereanto  belonging  or 
in  anywise  appertaining  nnto  the  said  John  Mac  G. 
Baker,  his  heirs  and  assigns  for  ever,  subject  to  the 
rents,  covenants,  and  conditions  by  and  in  the  said  in- 
denture reserved  and  contained.  And  the  said  JncMacO. 
Baker  (thereby  amongst  other  things)  for  himself, 
his  heirs,  executors,  administrators,  and  assigns,  cove 
nanted  with  the  said  Robert  Pierce  Ghute,  his  heirs 
and  assigns,  that  he,  the  said  John  MacC.  Baker, 
thy,  his  heirs,  executors,  administrators,  and  assigns, 
ahonld  and  would  from  time  to  time,  and  at  all  times 
thereafter  during  the  continuance  of  the  sdd  demise, 
preserve,  uphold,  support,  maintain,  and  keep  the  said 
demised  premises,  and  all  Improvements  made  and  to 
be  made  thereon,  in  good  and  sufficient  order,  repair, 
and  condition,  and  at  the  end  surrender  or  other  sooner 
determination  of  that  demise,  should  and  would  so  leave 
and  yield  up  the  same  unto  the  said  R.  Pierce  Ghute, 
his  heirs,  executors,  administrators,  and  assigns.  And 
the  plaintiff  avers  that  before  the  breaches  of  covenant 
hereinafter  mentioned  or  any  of  them  were  committed, 
and  before  the  passing  of  a  certain  Act  passed  in  the 
24th  year  of  the  reign  of  her  present  Majesty,  entitled 
The  Landlord  and  Tenant  Amendment  Act  (Ireland), 
1860,  all  the  estate  of  thesiud  R.  Pierce  Chute  in  the 
said  indenture  mentioned  became  and  at  the  time  of 
the  committing  of  the  said  breaches,  was  and  still  con- 
tinued to  be  duly  vested  in  the  plaintiff.  And  one 
moiety  of  all  the  estate  and  interest  of  the  said  John 
MacG.  Baker  in  the  premises  had  become,  and  was,  and 


continues  to  be  duly  vested  in  the  defendant,  yet  the 
defendant,  during  the  continuance  of  the  said  leue, 
and  whilst  he  was  such  assignee  as  aforesaid,  broke 
the  said  covenant  in  this, — that  he  did  not,  donng  the 
continuance  of  the  said  demise,  and  whilst  he  was  each 
assignee  as  aforesaid,  preserve,  uphold,  support,  main* 
tain,  and  keep  the  said  moiety  of  the  premises  and  the 
improvements  made  thereon  in  good  and  safRdeDt 
order,  repair,  and  condition;  but  that  on  tfaecontnuy, 
whilst  the  plaintiff  and  defendant  were  such  assignees 
as  aforesaid,  and  during  the  said  term,  and  before  the 
passing  of  the  before«mentioned  Act,  the  entire  of  the 
said  mill,  dwell  ing-honse,  and  premises  became  and 
were,  and  from  thence  hitherto  continued  to  be  tad 
now  are,  burnt  down,  dilapidated,  and  destroyed  to 
the  damajfo  in  respect  of  bis  estate  in  the  said  moiety 
of  £3,000.     To  the  above  plaint  the  defendant  de- 
murred, firstly,  because  the  summons  and  phuot  does 
not  disclose  any  cause  of  action  good  in  substance;  be- 
cause although  it  says  that  but  one  moiety  of  the  es- 
tate and  interest  of  John  MapG.  Baker  in  the  premises 
therein  mentioned  became  and  continued  to  be  rested 
in  said  defendant,  John  Bnsteed,  yet  it  does  not  make 
the  person  in  whom  the  other  moiety  Qf  the  estate  and 
interest  in  said  premises  is  vested  a  party  defendsnt 
or  show  any  cause  why  the  other  party  should  not  be 
made  a  party  defendant  thereto.    2ndty,  altbongh  it 
sufficiently  appears  by  said  summons  and  pbunt  thst 
there  is  another  person  in  exbtenoe  jointiy  liable  with 
said  defendant,  John  Bnsteed,  for  the  alleged  breach 
of  contract  therein  complained  of,  yet  such  other  pe^ 
son  is  not  named  in  or  made  a  party  to  said  proceed- 
ings.   Thirdly,  that  said  writ  of  summons  and  phint 
which  seeks  damages  for  the  alleged  brttch  of  con- 
tract as  to  the  entire  of  the  premises  then»n  named  is 
defective  in  not  joining  as  a  defendant  the  party  in 
whom  the  remaining  moiety  of  the  interest  in  all  the 
premises  is  vested.    Fourthly,  because  no  privity  of 
contract  is  thereby  shown  between  the  pbuntiff  andthe 
defendant,  and  because  it  does  not  thereby  appesr 
that  the  defendant  is  liable  on  the  contracts  or  core- 
nants  entered  Into  by  John  MacC.  Baker  in  thesnffl- 
mons  and  plaint  named.  The  following  were  the  points 
for  argument: — Istly,— That  no  privity  of  contract 
is  shown  between  the  plaintiff  and  defendant;  nor  is 
it  shown  that  the  defendant  is  liable  for  the  act  of 
John  MacG.  Baker,  the  original  lesseOi  in  summons  and 
plaint  mentioned.     2ndlv, — That  it  does  not  appesr 
in  said  summons  and  plaint  that  plaintiff  is  entitled  to 
sue  in  respect  of  the  covenants  entered  uito  vith 
Robert  Pierce  Ghute,  the  original  lessor. 

B.  Ferguson  in  support  of  the  demurer.— 
The  pluntiff  could  not  sue  the  defendants  on  a  co- 
venant for  repair,  Inasmuch  as  there  was  no  pririty 
of  contract  between  the  plaintiff  and  defendant.  The 
state  of  the  common  law  before  the  10th  of  Car.  L,  c 
IV.,  Irish,  U  thus  recited  in  that  Act,—"  For  ss  mnch 
as  by  the  common  law  of  this  realm  no  stranger  to  s&7 
covenant  shall  take  advantage  or  benefit  of  the  sameby 
any  means  or  ways  in  the  law,  but  only  such  as  are 
parties  or  privy  hereunto."  By  this  Act  the  assignees 
of  a  reversioner  were  enabled  to  sue  on  a  covenant  re- 
Uiting  to  realty,  it  is  therefore  submitted  that  the 
grantor  of  a  fee-farm  grant  or  the  assignees  of  snch 
grantor  are  not  mcluded  in  said  Act  of  10  Oar.  I., 
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Irish,  as  that  Act  only  deals  with  the  reyersioners  of 
leases  aod  then:  assignees ;  and  as  no  reyersion  remains 
in  the  grantor  of  a  fee-farm  grant,  consequently  the  last 
mentioned  Act  has  no  reference  whatever  to  fee  farm 
grantors  or  their  assignees;  |md  no  privity  heing  be- 
tween the  parties  here  no  action  can  lie,  and  the 
rights  of  the  parties  remain  as  at  common  law. 

darhe^  Q.C.  wndJeUeU  for  the  plaintiff. — ^The  qnes- 
tiOQ  to  be  considered  is,  whether  the  Landlord  and  Tenant 
Act  has  a  retrospective  effect  or  not?  If  it  have,. the 
action  lies*  and  the  demurrer  must  be  overruled.  The 
Ist,  3rd,  and  12th  sections  of  23rd  &  24th  Victoria 
are  the  enabting  sections.  No  reversion  is  now  neces- 
aaiy  to  exist  in  the  landlord  to  enable  him  to  sue — hj 


should  be  null  and  void,  and  that  no  action  conld  be 
maintained  for  the  recovery  of  any  wager.  The  de* 
cUration  bore  date  the  Ist  December,  184^;  the  race 
upon  which  the  wager  was  made  was  run  May,  1 844, 
and  the  Act  came  into  operation  in  Aug.  1844,  and  it 
was  there  held  that  the  statute  bad  not  a  retrospec- 
tive operation. — OUmon  v.  Executor  of  Shooter  {2 
Mod.,  310);  Hitchcock  v.  May  (6  Ad.  <&  £.,  947); 
Moore  v.  PhUips  (7  M.  k  W.,  636);  Thompson  v. 
Locifce  (3  C.  Bn  540). 

May  27. — Fftzorbald,  B — The  real  question  to  be 
considered  in  this  case  is,  whether  the  grantor  and  gran- 
tee of  the  lease  of  1826  can  be  considered  as  the  original 
landlord  and  tenant.     It  is  clear  that  that  lease  con- 


the  first  sectiouy  the  word  ''  landlord  shall  include  |  tains  an  agreement  to  hold  lands  at  a  rent,  but  then  it 


the  person  for  the  time  being  entitled  in  possession  to 
the  estate  or  interest  of  the  original  landlord  under  any 
lease  or  other  contract  of  tenancy,  whether  the  inte- 
rest of  soch  landlord  shall  have  been  acquired  by  law- 
ful as«gnment,  devise,  bequest,  or  act  and  operation 
of  law,  and  whether  he  has  a  reversion  or  not  *' — by  s. 
3,  **  the  relation  of  landlord  and  tenant  shall  be  deemed 
to  be  foonded  on  the  express  or  implied  contract  of  the 
parties,  and  not  upon  tenure  and  service  and  a  rever- 
sion,    shall    not    be    necessary    to    such    relation, 
which  shall  be  deemed  to  exist  in  all  cases  in  which 
there  shall  be  an  agreement  by  one  party  to  hold  laml 
from  or  nnder  another  in  consideration  of  any  rent 
The  1 2th  section  empowers  the  assignee  of  a  grantor 
of  fee-farm  grants  to  have  the  benefits  of  covenants 
made   by  the  grantor.       *'  Every  landlord  of  any 
lands    holden    under  any  lease  or    other    contract 
tract  of  tenancy  shall  have  the  same  action  and  re- 
medy against  the  tenant;  and  the  assignee  of  bis  es- 
tate or  interest,  or  their  respective  heirs,  executors,  or 
adminiatrators,  in  respect  of  the  agreements  contained 
or  implied  in  such  lease  or  contract  as  the  original 
landbrd  might  have  had  against  the  original  tenant  or 
his  heir  or  personal  representatives  respectively ;  and 
the  hdr  or  personal  representatives  of  such  landlord 
on  whom  his  estate  or  interest,  under  any  such  lease 
or  contract,  shall  devolve  or  should  have  devolved, 
shall  have  the  like  action  and  remedy  against  the  te- 
nant and  the  assignee  of  bis  estate  or  interest  and 
their  respective  heirs  or  personal  representatives,  for 
any  damage  done  to  the  sud  estate  or  interest  of  such 
landlord  by  reason  of  the  breach  of  any  agreement 
contained  or  implied  in  the  lease  or  other  contract  o 
tenan^  in  the  lifetime  of  the  landlord,  as  such  land- 
lord himself  might  ^  have  had.'*    These  actions  clearly 
anthoriae  the  bringing  of  this  action. 

Ferguson  in  reply. — ^The  23rd  &  24th  Vict,  was 
passed  after  the  maJ&ing  of  the  lease,  and  does  not  ap- 
ply. The  maxim,  Novcb  constitutiones  Juturia  for- 
mam  imponere  debent  non  prcBteritis^  is  the  general  rule 
governing  the  construction  of  statutes;  and  in  order 
to  hold  that  this  grant  could  be  brought  under  the 
Landlord  and  Tenant  Act,  the  Court  is  called  to  give 
the  Act  a  retrospective  effect  In  Bac  Abr.  Statute 
G.,  it  b  laid  down  as  a  general  rule  **  that  no  statute 
is  to  have  a  retrospect  beyond  the  time  of  its  com- 
mencement" In  Moore  v.  Durden  (2  Ex.,  27),  the 
same  rule  was  followed:  in  that  case  an  action  was 
brought  for  a  wager:  the  18th  section  of  the  8  &  9 
Vict,  c  109    enacted  that  all  wagering  contracts 


is  contended  that  the  Act  has  no  relation  to  agreements 
before  the  1st  Jan..  1861.  Thethird  sect  of  the  Actde- 
clares  tbat  a  reversion  shall  not  be  necessary  to  con- 
stitute the  relationship  between  landlord  and  tenant, 
which  relationship  shall  be  deemed  to  subsist,  where 
there  shall  be  an  agreement  by  one  party  to  hold  hind 
from  or  under  another  in  consideration  of  any  rent 
This  section  is  sufficiently  clear,  but  then  it  is  con- 
tended that  the  Act  has  no  relation  to  this  agreement, 
the  lease  being  made  before  the  statute;  in  other 
words,  that  the  Act  has  not  a  retrospective  effect 
Again,  it  is  contended  that  even  supposing  the  Act  had 
a  retrospective  effect,  yet  that  fee-farm  grants  are  not 
within  the  provisions  thereof,  the  statute  of  Quia 
Emptores  being  still  in  foree,  same  being  unrepealed, 
though  a  number  of  otbera  are  repealed  by  Schedule 
B.  of  the  Act.  I  am,  however,  clearly  of  opinion 
that  the  Act  has  a  retrospective  effect,  and  conse- 
quently that  the  action  lies.  Before  the  Act  of  1 860  it  is 
admitted  that  this  action  could  not  be  maintained.  The 
plwntiff  contends  that  under  and  by  the  provisions  of 
the  12th  section  the  present  action  is  waiTanted;  and 
ho  relies  upon  the  the  third  section  and  the  definition 
of  the  relation  of  landlord  and  tenant  contained  thereuk 
The  defendant's  argument  amounts  to  this:  that  ex- 
cept where  express  provision  is  made  therefor  the  Act 
of  1860  has  no  operation  with  respect  to  agreements 
made  prior  to  its  passing; — that  the  relation  be- 
tween the  parties  to  such  agreements  might  be  ascer- 
tained and  can  be  ascertained  only  by  the  law  as  it 
was  prior  to  the  Act; — that  a  grant  of  land  in  fee 
at  a  rent  is  not  within  the  true  meaning  of  the  Act, 
neither  is  ian  agreement  by  one  party  to  hold  land 
under  another  in  fee  paying  a  rent  a  contract  of 
tenancy  within  the  meaning  of  the  Act; — that  the 
Act  of  1860  leaves  unrepealed  the  statutes  reUting  to 
fee*farm  grants;  and  that  the  fifty-second  section  ex- 
pressly distinguishes  them  from  leases  and  contracts 
of  tenancy.  If  the  contention  of  the  defendant  be 
correct,  it  foUows  that  the  benefit  of  the  Act  of  1860 
having  no  application  to  existing  tenancies  will  be  al- 
most unavailable  to  the  present  generation;  and 
the  law  of  landlord  and  tenant  will  be  further  compli- 
cated by  having  two  separate  codes  in  operation  at 
the  same  time.  In  many  of  the  sections  the  Act  clearly 
contemplates  an  express  distinction  between  agree- 
ments made  before  and  after  the  Act  The  greater 
part  of  the  Act  makes  no  distinction,  which,  in  my 
opinion,  is  almost  irresistible  evidence  that  in  its  gene* 
ral  provisions  the  Act  includes  antecedemt  contracts* 
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The  third  Bection  to  my  mind  is  not  a  mere  definitioa 
of  the  relation  of  landlord  and  tenant  for  the  interpre- 
tation of  the  Act,  bat  a  Bolemn  statement  of  the  mode 
hy  which  from  the  Ist  Jannarj,  1861,  the  relation  of 
landlord  and  tenant  shonld  be  understood*  I  am  fur- 
ther of  opinion  that  the  Act  does  apply  to  grants  in 
fee  at  a  rent,  and  that  the  Act  does  not  abolbh  tenure 
bnt  imports  into  contracts  in  particular  cases  what  be- 
fore were  the  attributes  of  tenure.  The  fact  of  the 
26th  section  of  the  Act  of  1860  expressly  excepting 
from  its  operations  a  partionlar  class  of  fee- farm  grants 
seems  to  me  to  show  that  other  fee-farm  grants  were 
incladed  under  it.  On  the  whole  I  am  of  opinion  that 
the  statute  applies  generally  to  contracts  made  before 
the  Act  \  therefore  that  this  demurrer  should  be  over- 
ruled. 

DxAST,  B— I  agree  with  my  brother  Fitzgerald 
that  this  demurrer  ought  to  be  overruled.  The  3rd 
and  12th  sections  apply  to  leases  and  contracts,  and 
also  to  fee-farm  grants,  &c  I  have  no  doubt  that 
the  Legislature  meant  that  they  shonld  apply  to  all 
tenancies  existing  before  the  day  the  Act  come  into 
operation,  namely,  on  the  1st  January,  1861.  The 
object  of  the  Legislature  was  to  codify  and  simplify 
the  laws  relatmg  to  landlord  and  tenant ;  and  for  that 
purpose  the  Act  repeals  entirely  or  partially  thirty- 
nine  statutes,  beginning  with  the  1 5  th  Edw.  4,  c  I, 
(Irish)  and  ending  with  the  14  &  15  Vic  c  57,  and 
then  re-enacts  in  on^  short  Act  several  of  the  repealed 
enactments;  and  having  introduced  provisions  and  im- 
provements suited  to  the  requirements  of  the  present 
times,  the  Legislature  presents  all  the  Landlord  and 
Tenant  Acts  which  were  before  scattered  through  the 
Irish  and  Imperial  Statute  Books  in  a  comparatively 
smfdl  space  and  within  the  reach  of  every  member  ot 
the  community.  If  the  argument  addressed  to  the 
Court  by  the  defendant's  counsel  prevail  the  conse- 
quence will  be  that  the  benefits  intended  to  be  con- 
ferred cannot  be  felt  by  the  present  generation  of 
landlords  and  Quants;  and  that  as  to  them  the  re- 
pealed enactments  were  to  be  still  in  force;  and 
they  must  grope  through  the  indexes  of  the  statutes 
for  the  laws  relating  to  their  liabilities  and  rights.  Out 
of  the  105  sections  of  this  Act  24  are  expressly  pros- 
pective; 6  are  prospective  and  retrospective,  and  the 


pehds  upon  whether  or  not  fee-farfn  grants  axtlncliided 
within  the  meaning  of  the  provisions  of  the  Act.  I 
have  arrived  at  the  conclusion  that  they  are.  Bj  tbe 
12th  section  the  benefits  of  covenants  and  agreements 
of  which  the  landlord  might  have'  taken  tdvaotage  of 
are  transferred  to  his  assignees.  And  the  first  section 
defines  the  meaning  of  the  expression  budlord  to  be 
the  person  for  the  time  being  entitled  m  possession  to 
the  estate  or  interest  of  the  original  kndlord  nnder 
any  lease  or  contract  of  tenancy,  whether  he  has  a  n- 
yersion  or  not.  Section  3  declares  that  the  relation  of 
landlord  and  tenant  shall  depend  on  contract  and  not 
upon  tenure  or  service,  aiid  that  a  reversion  shall  not 
be  necessary.  The  operation  of  those  sevdhd  sections 
is  to  abolbh  the  old  law,  which  deemed  a  reversion  to  be 
necessary  to  constitute  the  rektionshipof  Uindlord  and 
tenant;  and  the  52nd  section  gives  the  right  to  tbe 
landlord  to  bring  an  ejectment  for  non-payment  of 
rent  for  hinds  held  in  fee-farm. 

PiooT,  C.  B.  having  read  the  summons  and  plunt, 
proceeded. — ^The  covenant  the  plahitiff  sues  on  is  a 
continuing  covenant;  for  although  It  was  broken  be- 
fore the  statute  came  into  operation,  yet,  as  the  pre- 
mises are  continuing  odt  of  repaid,  the  coveoimt  is 
broken  by  the  premises  being  out  of  repair  donng 
the  term^Sascmom  v.  Rabin  (1  B.  ft  Aid.  581). 
Two  questions  arise  upon  the  Act  of  Pariisment 
First, — Does  the  1 2th  section  apply  to  fee-farm  grants? 
Secondly, — Does  it  apply  to  f^fkrm  grants  nuide  be- 
question,  it  turns  upon  the  meaning  to  be  attached  to 
fore  the  Act  came  into  operation?  In  other  words 
has  the  Act  a  retrospective  operation?  As  to  the  first 
the  expressions  '*  landlord  and  tenant,'*  and  **  con- 
tract of  tenancy,''  In  the  12th  section,  which  depends 
upon  the  question  whether  a  fee-farm  grant  does 
create  the  relationship  of  landlord  and  tenant  nnder 
the  Srd  section  of  tbe  statute.  The  first  of  these 
questions  is  one  of  considerable  doubt  and  difficnltj; 
and  I  have  given  the  arguments  addressed  to  ns  with 
groat  ability  the  most  serious  consideration;  yet  I  ne- 
vertheless refrain  from  pronouncing  any  opinion  npon 
that  portion  of  the  case.  Upon  the  second  qnestion  I  re- 
tain the  same  opinion  which  influenced  my  judgment  in 
3PAr€avyy.  Hannan  (13 1. 0.  L.  R.'  70).  I  amof opi- 
nion that  such  a  change  in  the  status  of  parties  as  tb&t 


remaining  75  are  expressed  in  general  terpis,  neither  of  creating  between  the  grantor  and  grantee,  or  their 
prospective  nor  retrospective.  I  think  the  12th  sec- '  representatives,  the  relationship  of  lilndlord  and  tenant, 
tion  has  a  retrospectiye  efifect  and  deals  as  the  7th  sec- !  which  relationship  did  not  exist  before  the  statat, 
tion  does  with  surrenders  or  interests  existing  on  the  '  could  not,  taking  into  oobslderation  the  different  rights 
1st  Jan.,  1861;  andinlikemanner  asthe  llth&  16th  duties,  and  liabilities,  bo  effected  without  uneqni?oca 
sections  deal  with  future  assignn^ents ;  or  as  the  24th 


section  deals  with  the  landlord's  proofs  in  an  action 
against  his  tenant.  In  Mercer  v.  0*ReiUy  (7  IK  Jur., 
N.  S.,  313),  the  Ck>nrt  of  Common  Pleas  held  that  the 
24tb  section  was  retrospective,  and  that  the  rights  of 
landlord  and  tenant  nnder  lease  antecedent  to  the 
Act  .were  governed  thereby;  and  this  decision  was 
unanimously  upheld  by  the  Court  of  Exchequer 
Chamber. 

As  to  the  second  poi^t,  whether  the  pluntiff  is  en- 
titled to  sue  in  respect  of  .the  covenants  entered  into 
with  the  ori^al  lessor  ;^.i!n  other  woijds,  can  the  as- 
signee of  a  grantor  of  a  fee-farm  grant  tal^e  advantage 
of  the  covenants  oni^ed  into  between ,  ttie  original 
grantor  and  grantee  r  The  solution  of  this  question  de- 


expressions  in  the  statute  that  such  was  the  intention 
of  the  Legpslatnre^  The  12th  section  cannot  bear  tbe 
interpretation  which  the  plaintiff  seeks  to  give  it  with- 
out the  aid  of  the  3txl  section.  I  cannot  see  that  it 
does  contain  such  unequivocal  indication ;  bnt  it  does 
contain  words  indicating  that  the  Act  was  not  to  have 
a  retrospective  view— *not;£9  consUttUiottes  fiituris  JoT' 
mam  imponere  debetU  non  prateritia.  Before  the  pass- 
ing of  this  Act  the  defendant'  was  not  bound  to  rebaild 
tbe  premises;  and  by  the  construction  the  plaintiS 
contends  for  after  the  Act  came  into  operation,  the 
burden  of  rebuilding  the  premises,  whicL  may  inroke 
an  odtlay  of  thousands  of  pounds,  is  cast  npon  him, 
and  thus  multiply  ten  fold  his  liabilities,  which,  when 
he  became  assignee  of  the  premises,  he  was  not  clothed 
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wit]].    I  am  of  apinlon  that  the  defeodant  is  entitled 
to  jodgment  upon  this  demurrer* 


GiuuaAN  0.  Dttntma  and  Whedan.— JTov.  21. 

Asaatdt  and  batUry^PUa  of  Jusiifieatkm-'ArreH 
under  renewal  ofdvH  kill  decree — RepUoatian. 

Wkmretke  d^pioe  akeios^  Sy  dates,  thai  two  years  and  vp- 
wansb  him  dapeedhehoeenthe  granting  of  an  origi- 
nal doUhiil  decree  and  ike  renewal  thereof  and  does 
nUeUiUihaiproofofnoticeofappUGaiionfor  renewal 
was  made  m  open  CoUtif  pureuant  to  the  \42nd 
section  of  the  CtvUBiU  Act^.the  Court  mil  allow 
jdakuijf  to.  reply  that  two  years  havfi^  in  Jact^ 
eiapeed^  and  that  no  proof  of  notice  of'application 
UHU  given  pureuant  to  the  statute, 

C.  MoOoy^  on  behalf  of  the  plaintiff;  applied  for  libefty 
to  file  replications  to  the  first  defences  to  the  second  and 
third  counts  of  toe  summons  and  pkunt,  which  were  for 
assault  and  battery,  and  false  imprisonment  The  defence 
i^y^red  *'that  the  pliuntiff  was  indebted  to  the  Governor 
and  Company  of  the  Bank  of  Ireland  in  the  sum  of  £40 ; 
that  he  was  duly  served  with  civil  bill  process  to  ap- 
pear before  the  chairman  for  the  King's  County,  who, 
at  the  March  sessions  of  1860,  pronounced  his  decree 
that  the  said  Governor  and  company  of  the  Bank  of 
Ireland  should  recover  the  said  sum  and  costs  fh>m 
the  plaintiff;  that  within  two  years  afterwards,  and 
whilst  the  said  sum  was  due  and  unpaid,  to  wit,  at  the 
October  sessions  of  1861,  the  said  decree  was  duly  re- 
newed; and  that  afterwards,  and  within  two  years 
from  tbe|  pronouncing  of  the  said  last-mentioned  de- 
cree, that  is  to  say,  the  renewal  decree  of  Oct  1 86 1 ,  and 
whilst  the  said  sum  was  due  and  unpiud,  the  said  re- 
newal decree  was,  at  the  April  sessions  of  1863,  by 
the  then  chaurman  for  the  said  county  duly  renewed ; 
that  the  sherifT,  in  pursuance  of  the  sdd  renewal  de- 
cree and  by  virtue  thereof,  issued  his  warrant  autho- 
rising certain  persons  named  as  bailiffs  therein  to  exe-* 
cute  the  said  decree;  that  the  defendants,  as  th^  ser- 
vants of  the  said  Governor  and  Con^pany  of  the  Bank 
pf  Ireland,  caused  the  plaintiff  to  be  arrested  and  im- 
prisonedp  and  that  these  were  the  grievances  com- 
plained of."  The  requisites  enjomed  by  the  1 42nd  sec- 
tion of  the  Civil  Bill  Act  had  not  been  complied  with. 
The  proviso  contained  in  that  section  declarto  that 
*'  it  shall  not  be  lawful  for  any  assistant  barrister  to 
grant  a  renewal  of  anjr  civil  bill  decree  when  two 
years  shall  have  elalpsed  after  such  decree  shall  have 
been  pronounced,  unless  upon  "proof  miade  in  open 
court  tha^  the  party  seolddg  such  renewal  had  cau^ 
notice  in  writing,  according  lo  the  form  given  in  the 
statute,  to  be  served  upon  the  pltfty  against  whom  it 
was  sought  to  renew  such  decree," '&c  Under  those 
dicumatances  counselnow  applied  fbr  liberty  to  reply. 
That  two  years  and  ubwanb  had  el^ipsed  between  the 
prononncing  of  the  sAid  oHghial  decree  at  the  March 
sessions,  I860,  in  sdd  derence  Mentioned  and  the 
granting  of  the  renewal  decree  at  the  April  sessions, 
.1863,  in  said  defence  mentionild,  and  that  no  proof 
was  made  in  ojpen  court;  that  no  notice  bi  wiiting,  ao- 
cording  to  the  form  34  iki  the  schedqle  to  the  statute 
in  that  behalf  annexed,  htfd  been  served  upon  tbe 


laintiff,  against  whom  it  was  sought  to  renew  such  . 
lecree;  and  that  no  notice  in  writing  nor  any  notice 
hatsoever  was  served  upon  the  plaintiff. 
Seryeant  Sullivan  and  Fakenham  Law^  for  the  de- 
its,  opposed  the  application,  and  contended  that 
;he  replications  were  unnecessary.  The  defences  showed 
two  years  and  upwajrds  had  eUpsed  from  the  pro- 
lolincing  of  the  original  decree,  and,  therefore,  it  is 

C'  nnecessary  to  reply  the  lapse  of  two  years.  And  if 
otice  of  the  application  to  renew  the  decree  wasneces- 
kaiy  (which  under  the  circumstances  he  submitted  was 
bnnecessary),  as  the  defences  did  not  state  that  notice 
^  l)eon  giveui  then  the  plaintiff  ought  to  demur; 
that  IS  the  proper  course. 

I  Molloy  replied. — The  defences  show  by  dates  that 
Itwb  years  and  upwards  have  elapsed;  but  this  is  not 
sufficient  for  demurrer;  the  Court  will  take  no  no- 
jtiee  of  the  dates.  Thero  should  be  a  positive  aver- 
ment that  the  two  years  have  in  fact  elapsed.  By  the 
67th  section  of  the  Common  Law  Prooeduie  Act,  the 
Idefendants  in  their  defences  are  not  obliged  to  state 
that  proof  of  notice  of  application  to  renew  had  been 
made  ui  open  court;  the  defences  wUl  be  good  without 
such  averment  even  thongh  such  proof  is  essentially 
requisite  in  order  that  the  chairman  may  have  juris- 
diction to  renew  decrees  more  than  two  years  old.  The 
replications  are  therefore  necessary,  otherwise  the 
question  between  the  parties  regarding  the  legality  of 
the  renewal  at  the  April  sessions,  1863,  cannot  faurly 
be  decided. 

Liberty  to  JUe  the  replioatione  granted. 


€Anrt  of  Uroiate. 

CRcportod  by  W,  R.  MUltr,Eiq.«LL.DH  BwilMOT^t.Law.3 

Gambue  t^.  BoBiNsoir  and  otHsss.— Dec  14. 

Ptdetice-^Issues  on  dijfhrent  wHle. 

Where  eevercd  wills  were  propounded  by  d'Jh-ent 
parties^  which  were  each  impeached  on  the  ground 
of  undue  influence  eoDerdsed  ^  persons  d^fhrent  and 
distinct  as  regarded  each  wiU^  the  Court  ordered 
the  issue  to  be  cof^flned  at  the  frkd  to  ihe'vaUdity  of 
the  wUl  latest  in  date. 

Dr.  Townsend  moved  to  fix  the  mode  of  trial  in  this 
case.  He  was  for  the  defendant,  Robinson,  who  relied 
on  a  will,  the  latest,  in  point  of  date,  of  those  {pro- 
pounded. The  plaintiff  had  alleged  a  will  prior  in 
date  to  that  alleged  by  Robinson;  and  his  plea  im- 
peached the  latter  will  on  the  ground  of  undue  In- 
finence  exercised  by  certain  persons  on  the  mind  of  the 
deceased.  Another  defendant,  one  of  the  next  of  kin, 
had  by  his  pleading  impeached  both  of  those  wills  on 
the  ground  a^o  of  undue  mfluence;  but  the  persons 
alleged  to  have  exercised  the  mfiuenoe  in  respect  of 
each  will  were  different, 

IJfr.  Ball,  Q.C.,  fbr  the  plidnti£^  snbniitted  that  fbr 
the  present  the  issue  shodd  be  ooniBed  to  the  trialof 
the  last  VIH.  If  issues  as  to  tkch  will' were  sent  to 
the  jory  greal  oonfoaion  must  neoessarily  arise  in  the 
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mindd  of  the  jar/«  as  the  real  qnestioo  was  one  of  an* 
due  influeoce;  aod  the  persons  and  occasions  by  whom 
and  when  it  is  said  to  have  been  used  are  wholly  dif- 
ferent and  distinct,  and  wholly  different  considerations 
apply  to  each  wUL  Besides,  if  the  hut  will  i»  upheld 
there  will  be  no  occasion  to  try  any  o:her  issue.  The 
d5th  Kole,  contentions,  orders  that  a  plaintiff  and  a 
defendant  alleging  different  wills  may,  subject  to  the 
permMan  of  the  Judge^  adduce  proof  on  the  trial  of 
the  validity  of  each  wilL  So  that  it  is  clearly  in  your 
lordship's  discretion  to  send  to  or  withhold  from  the 
jury  the  different  issues. 

Dr.  WaUh,  Q-C ,  for  the  next  of  kin,  also  asked 
for  the  issue  to  be  limited  to  the  consideration  of  the 
last  will 

Keatimob,  J. — In  this  case  I  think  it  would  be 
most  embarrassing  to  the  jury  to  have  issues  under 
their  consideration  at  the  same  time  as  to  the  validity 
of  each  will ;  and  I  therefore  now  will  direct  the  issne 
to  be  whether  the  last  paper  writing  be  the  last  will 
of  the  deceased 


Sraittie)!  eatattti  OBoart 

CB«poitad  bf  C.  J.  Manalnf,  E19.I 

[Beforb  Judqb  Habgbbavb.] 

In  thb  mattbb  of  thb  utate  of  Hbnbt  WauAM 
Massy,  ob  of  Geobgb  Latham  Bbnnbtt,  owmeb; 
BZ  PABTB  Hugh  Franos  Masst,  PBrmoNZB. 

Devastavit  hy  executor. 

A  testator  bequeathed  pecuniary  legacies  to  his  chU- 
dren,  payable  at  2\  or  marriage,  charged  prima- 
rUy  upon  his  personal  property,  but  the  will  con- 
tained a  clauee  charging  the  lands  with  so  much  of 
his  debts  and  legacies  as  his  personal  estate  should 
not  be  sufficient  to  pay.  I  he  clause  was  as  fol- 
lows:'-'^* I  hereby  charge  and  encumber  my  estate 
with  the  payment  of  all  such  parts  of  my  debts  and 
legacies  as  my  personal  property  shall  not  be  suf- 
Jkient  to  pay,  but  my  will  is,  that  my  debts  and 
legacies  shall  be  in  the  first  instance  paid  out  of  my 
personal  estate  as  far  as  same  will  extendJ*^  The 
executor  wasUd  the  testator^s  personal  estate,  which 
became  insufficient  to  pay  the  legacies.  Held,  that 
the  real  estate  was  answerable  for  the  deficiency  of 
the  personal  estate,  and  that  such  deficiency  was 
proved  where  there  was  a  failure  to  pay  the  legacies 
out  of  the  assets. 

Held  further,  that  the  mere  not  enforcing  payment 
from  tlte  executor,  was  not  to  be  regarded  as  laches. 

HM  further,  that  there  was  no  difference  in  principle 
between  a  trust  term  to  raise  the  deficiency,  and  a 
charge  of  such  deficiency  in  express  terms. 

Tbb  facts  of  the  case  were  as  follows: — ^The  Rev. 
William  Massy,  formerly  of  the  town  and  eounty  of 
Tipperary,  deceased,  died  on  or  about  the  14th  No- 
vember, 1633,  having  by  his  will  bearing  date  the 
23rd  September,  1629,  bequeathed  to  petitioner  the 
inm  of  £2,769  if.  7d.,  with  interest  at  five  per  cent., 


on  attaming  the  9igp  of  twenty-one  yetn.    And  the 
testator  devised  all  his  estate  and  interest  m  the  Itnds 
of  Donaskeigh,  in  the  county  of  llpperary,  to  the 
tmstees  therein  named,  upon  trust,  for  his  eldeit  wo 
by  his  second  marriage,  Heniy  William  Massy,  for 
life,  with  remainder  to  the  first  and  other  sons  in  tiU, 
remainder  to  testators  son,  Charies  William  Many, 
for  life,  remainder  to  bis  issue  in  tail  male,  remaioder 
to  his  son,  Geoffrey  William  Massy  (since  deceued), 
remainder  to  his  issne  in  Uul  male,  with  remaiDdm 
over.     And  the  testator  charged  and  incumbered  his 
estate  of  Donaskeigh  with  the  payment  of  all  such 
parts  of  his  just  debts  and  legacies  as  his  personal  pro- 
perty should  not  be  sufficient  to  pay;  but  dedared  in 
will  to  bo,  that  his  debts  and  legacies  shonld  m  the 
first  instance  be  paid  out  of  his  personal  estate  as  ht 
as  same  should  extend.     And  by  a  codiciL  beariog 
date  the  4th  March,  1833,  the  testator  revoked  said 
bequest  amongst  others  and  bequeathed  to  yosr  peti- 
tioner Jg4,000  in  lieu  thereof,  which  he  thereby  (H- 
rected  should  be  paid  in  manner  and  sabject  to  the 
several  limitations,  remainders,  and  provisoes  in  his 
said  will,  stating  his  will  and  desire  only  to  be  to  m- 
crease  said  legacies.     The  Rev.  William  Massy  had  at 
the  time  of  making  his  will  such  an  estate  or  power 
over  said  lands  of  Donaskeigh  and  ito  subdenomlna- 
tion,  Clonmain,  as  enabled  him  to  charge  the  legacj; 
and  at  the  time  of  his  death  he  left  sufficient  penonai 
estate  to  discharge  all  the  legacies  bequeathed  by  the 
wilL     Eliaabeth  Massy,  one  of  the  executors,  dolj 
proved  on  the  5th  December,  1833,  saving  the  rights 
of  Henry  William  Massy,  the  other  executor,  who  was 
then  an  infant     By  indenture  dated  10th  July,  1834, 
and  made  between  James  Roe  of  the  one  part,  and 
Elizabeth  Massy,  the  executrix,  and  said  Henry  WO- 
liam  Massy,  the  residuary  legatee  of  said  Rev.  William 
Massy,  then  a  minor,  of  the  other  part,  after  redtlDg 
that  it  was  considered  for  the  benefit  of  the  said  Hen^ 
William  Massy  that  the  residue  of  the  personal  estate 
shonld  be  invested  in  a  purchase  of  the  lands  of  Grants- 
town  and  Killoge,  in  the  county  of  Tipperary,  in  con- 
sideration of  £8,000  paid  by  said  Eliaabeth  Massy  as 
such  executrix.    James  Roe  conveyed  Grantstown  and 
Killoge  to  Elizabeth  Massy,  her  heirs  and  assigns,  for 
ever;  and  Elizabeth  Massy  declared  that  the  oonrey- 
ance  was  made  to  her  in  trust  for  Henry  William, 
and  that  the  consideration  money  was  paid  by  her  out 
of  the   personal    estate    of   the    testator.     Henry 
William  Massy  having  subsequently  attained  his  age 
of  twenty-one  years,  a  dnplicate  probata  was  granted 
on  the  1  Itb  February,  1837,  to  him  joinUy  with  KU- 
zabeth.     A  great  part  of  the  asseta  of  Bev.  William 
Massy  was  wasted  and  misapplied  by  his  said  exe* 
cutors;  and  there  was  no  portion  thereof  available  for 
payment  of  legacies  save  the  lands  of  Grantstown  and 
Killoge,  purchased  with  a  portion  of  the  personal  es- 
tate.   By  deed,  bearing  date  the  5th  day  of  Septem- 
ber, 1860,  Henry  WiUiam  Massy  conveyed  Donas- 
keigh, Grantetown,  andClloge  to  George  Latham  Ben- 
nett upon  trust,  to  sell  and  apply  the  produce  thereof  m 
payment  of  the  several  legacies  bequeathed  by  the  wuL 
William  Godfrey,  the  eldest  son  of  Heniy  William 
Massy,  claimed  to  be  the  next  tenant  in  tul  in  re- 
mainder of  Donaskeigh;  but  the  parties  next  in  re- 
mainder disputed  the  claima  of  WiUiam  Godfrey,  «oa 
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Charles  HaMj  ckums  to  be  tenant  for  life  in  remain- 
der after  the  death  of  Homy  William,  and  Godfrey 
Lennox  Eyre  Massy,  a  minor  (the  eldest  son  of  said 
Grodfrey  William  Massy,  deceased),  claimed  to  be  tenant 
in  tail  in  remainder  after  the  life  estates.  On  the  24th 
day  of  January,  1861,  one  Thomas  Hobbs  Williams 
and  Frances,  his  wife,  filed  their  cause  petition  in  the 
Court  of  Chancery,  Ireland,  to  recover  a  certain 
legacy  of  £2,000  which  was  bequeathed  to  said 
Fr^ces  by  the  aforesaid  will,  and  to  seek  to 
hare  same  declared  a  charge  in  the  fee  of  Donaskeigh. 
No  receiver  had  been  appointed,  and  Henry  William 
Massy  was  sUll  in  receipt  of  the  rents.  No  final  order  had 
been  made  in  said  canse  petition  matter,  but  it  was  ma- 
nifest from  the  proceedings  that  there  was  no  part  3f  the 
personal  estate  of  said  Reverend  William  Massy  forth- 
coming, save  so  far  as  Grantstown  and  Kiltogc,  having 
been  purchased  with  the  personal  estate,  could  be  con- 
ttdered  as  such,  but  the  several  parties  interested  in 
the  fee  and  inheritance  of  Donaskeigh  insisted  that 
the  legacies  given  by  the  will  were  not  charged  on 
the  fee  and  inheritance  of  Donaskeigh,  but  only  on 
the  life  estate  of  Henry  William  Massy  in  Donaskeigh. 
The  sum  of  £4,000  was  due  to  petitioner  for  principal 
on  foot  of  said  legacy,  together  with  at  least  8  years' 
interest  thereon,  but  as  no  account  had  for  a  number 
of  years  been  settled  on  foot  of  such  interest,  the 
exact  amount  was  unascertained.  The  petitioner  was  not 
the  first  incumbrancer  on  said  lands  on  foot  of  said 
iegaqf^  but  he  was  also  assignee  of  the  jointure  of  £11- 
«J)eth  Massy,  on  foot  of  which  he  was  the  first  tncum^ 
hrancer  on  said  Donaskeigh.  %y  a  conditional  order 
dated  6th  February,  1863,  the  Court  ordered  the 
lands  of  Donaskeigh,  known  as  Clonmaine  and 
Grantstown  and  Killoge,  County  of  Tipperary, 
to  be  sold  for  the  purpose  of  discharging  the  in- 
cnmbrances,  unless  cause  shewn,  after  service  of 
the  order  on  Henry  WUliam  Massy  and  George 
Latham  Bennett,  and  on  the  solicitor  for  Thomas 
Hobbs  William  and  wife,  and  on  Richard  Ridgeway, 
Samuel  Gerrard,  and  John  Henry  Chomley,  incum- 
brancers, and  on  William  Godfrey  De  Massy,  Charles 
ICassy,  and  on  Godfrey  LennoK  Eyre  Massy,  an  infant 
Sherlock^  Q-C,  (with  him  Ferguson^)  for  the  pe- 
titioner to  make  absolute  the  conditional  Order,  not- 
wilhstan^ng  cause  shown  by  Godfrey  Lennox  Eyre 
Massy,  eldest  son  of  Louisa  Countess  of  Seafield. 
The  cause  raised  question  s  of  law.  1st — That  on 
the  construction  of  Wm.  Massy^s  will,  the  lands  were 
charged  only  with  so  much  of  debts  and  legacies  as 
the  personal  estate  at  testator's  death  should  be  in- 
flufficient  to  pay:  that  Wm.  Massy  left  ample  personal 
estate  at  hb  death  to  pay  debts  and  legacies,  and 
that  the  subsequent  wasting  of  the  personal  assets  by 
Wm.  Henry  Massy  could  not  create  a  charge  which 
did  not  exist  at  testator's  death.  2nd— That  the 
Statute  of  Limitations  would  operate  as  a  bar,  the 
testator  having  died  in  1838,  and  no  interest  having 
been  paid  out  of  the  rents.  3rd — That  lands  called 
Grantstown  were  primarly  liable.  4th — That  the 
arrears  of  jointure  could  be  recovered  only  out  of  the 
life  estate  of  Henry  William  Massy.  As  to  the  iirst 
point  the  words  of  the  will  are:  **  I  hereby  charge 
and  incnmber  i^y  estate  of  Donaskeigh,  wtth  the 
payment  of  all  such  parts  of  tny  debts  and  legacies^ 


as  my  personal  property  shall  not  be  sufficient  to  pay, 
but  my  will  is  that  my  debts  and  legacies  shall  be  in 
the  first  instance  paid  out  of  my  personal  estate  as  far 
as  same  will  extend."  Insufficiency  may  be  at  any 
time  and  not  at  death  of  testator.  Here  the  legacy 
was  not  payable  till  1849,  and  surely,  if  the  assets 
were  wasted  by  the  executor  before  he  could  interfere, 
he  is  not  to  be  prejudiced;  and  the  testator  did  not 
confine  it  to  any  particuUr  means  of  deficiency.  As 
to  the  Statute  of  Limitations  being  a  bar,  the  Rev. 
William  Massy  died  in  1833,  and  the  legacy  of  the 
petitioner  was  not  payable  till  he  attained  twenty-one. 
The  petitioner  being  bom  in  1828,  did  not  attain  age 
till  1849.  When  Henry  William  became  of  age  he 
undertook  the  management  of  the  property  for  the 
benefit  of  the  petitioner,  and  made  payments  on  ac- 
count of  the  legacy  and  interest,  and  among  other 
payments,  was  one  in  January,  1854,  of  £1,700  for 
the  purchase  of  the  petitioner's  company  in  the  19th 
regiment  As  to  the  jointure,  the  petitioner  is  a 
bona  fide  purchaser  of  the  jointure  of  Elizabeth 
Massy,  and  entitled  to  be  paid  same  during  her  life 
out  cf  the  rents  of  the  lands,  and  if  necsssary,  by  a 
sale,  and  same  should  not  be  applied  to.  recoup 
any  sum  that  might  be  due  by  Eliaabsth  to  the  assets 
of  the  Rev.  William  Massy.  The  conditional  order 
should  not  therefore  be  discharged,  but  made  abso- 
lute. Cited  Jfar^A  v.  Evans  (I  P.  Wms.  668); 
Humble  v.  ^tim6/«  (2  Jurist,  696);  Howard  y.  Chaf 
fers  (9  Jurist,  N.  S.  767);  Scott  v.  Clements  (8  Ir. 
Ch.,  p.  1.) 

Burroughs^  (^C,  contra,  (Shekleton  with  him),—. 
The  question  is  as  to  the  period  at  which  the  suffi- 
ciency or  the  deficiency  of  the  personal  assets  of  Rev. 
Wm.  Massy  is  to  be  ascertained.  We  contend  that 
such  period  is  the  time  of  death,  when  it  is  an  ad- 
mitted fact,  there  was  enough  to  pay  debts  and  legacies, 
and  leave  a  surplus,  and  that  being  so,  there  is  no 
charge,  there  being  no  deficiency.  Hepworth  v.  HUl 
(8  Jur.  962,  and  30  BeaVan  47).  [More  accurately 
reported  in  Jurist  however.]  In  the  case  cited  on 
the  other  side  in  P.  Wms.  it  was  merely  a  question 
of  priority  between  legatees.  ^  Humble  v.  Hunile^  and 
Howard  v.  Chefers  are  disttngubhable  from  the  pre- 
sent case.  The  questions  in  those  cases  was  between 
legatees  and  creditors  of  devisee,  in  default,  he  being 
executor;  and  the  lands  were  devised  to  trustees  in 
trust  to  raise  the  deficiency.  In  the  present  case 
it  is  only  a  diargo.  See  Sugdeu  V.  &  P.,  662,  last 
edition. 

Judge  Hargrsaye. — The  petition  in  this  matter  is. 
filed  by  one  of  the  legatees-under  the  will  of  the  Rev. 
William  Massy  to  raise  his  legacy  by  a  sale  of  the 
testator^s  real  estate  (Donaskeigh,  county  Tipperary^, 
and  of  certain  property  of  Grantstown,  in  which  a 
partofhispersonalasscts  was  invested.  Cause  b  shown 
against  a  sale  of  the  testator's  real  estate  (Donaskeigh) 
by  Godfrey  Lennox  Eyre  Massy,  an  infant,  (by  his 
next  friend,)  who  takes  an  estate  in  remainder,  under 
the  limitations  in  the  will.  The  testator  bequeathed 
large  pecuniary  legacies  to  several  of  his  children  (of 
whom  petitioner  is  one),  payable  at  twenty-one,  or 
marriage,  charged  primarily  on  his  personsd  estate; 
and  the  will  contuned  a  clause,  charging  tho  lands 
with  so  much  of  his  debts  and  legacies  as  his  penonal 
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esUte  should  not  be  suffidfiit  to  paj,  sooh  debts  to  be 
paid  in  the  first  instanee  out  of  the  personal  estate, 
as  far  as  It  would  extend.  The  testator,  by  a  eodicil, 
varied  the  amonnt  of  the  legacies,  maUng  the  peti- 
tioner's £4,000;  and  he  appointed  his  wife,  and  his 
son  Willian  Henry  Massy,  his  execntors.  The  widow 
proved  the  will  in  the  first  instance;  and  when  Wil- 
liam Henry  Mas^y  came  of  age  it  was  proyed  by  him. 
It  is  an  admitted  ftct  that  at  the  testator's  decease 
there  was  sufficient  personal  assets  to  hare  paid  or 
provided  for  all  the  legacies;  and  a  supposed  surplus 
of  £8,000  was  kid  out  in  the  purchase  of  land  fiir 
the  benefit  of  William  Henry  Masay,  the  residuary  lega- 
tee. The  purchase-deed  stated  that  the  purchase  mopey 
was  part  of  the  assets.  This  estate  is  now  available. 
If  at  aH,  to  a  very  small  extent,  as  it  has  been  mort- 
gaged oy  William  Henry  Massy  in  favour  of  persons 
whose  demands  have  been  established  by  the  decree 
of  the  Court  of  Chancery  to  be  prior  to  those  of  the 
legatees.  No  other  part  of  the  personal  assets  Is  now 
available,  they  having  been  wasted  by  William  Heury 
Massy,  who  is  not  in  a  position  to  answer  the  devas- 
iavlL  The  petitioner's  demand  became  payable  in 
the  }ear  1849»  and  William  Henry  Massy  has  made 
some  payments  on  account.    No  evidence  is  given  as 


real  or  his  personal  estate  was  to  bear  the  legacy  an- 
der  the  former  testator's  will;  and  whst  was  hdd  was 
that  such  part  of  the  legatee's  personal  assets  as  were 
persomfi  assets  of  his  testator  were  to  be  first  applied; 
and  that  the  residue  was  to  be  paid  not  out  of  the  I^ 
tee's  personal  assets,  but  out  of  the  testatoi^s  real  estate 
reipiBining  unsold.  Is  was  sufficient  m  that  ease  to  as- 
certain, as  the  ftct  was  that  the  personal  asseu  of  the 
first  testator  were  at  his  decease  insuffictent  to  pay  tiw 
legacy,  for  that  fact  was  ^sufficient  to  anthorise  the 
sale.  I  have  also  looked  at  SooU  v.  Qiment^^  Ir. 
Ch.  Rep.  1),  but  the  facte  of  that  case  have  no  arnHa- 
rity  to  the  present  one.  The  principle,  therefore,  is 
established  that  deficiency  is  concIn^veTy  proved  wbea 
there  is  a  failure  to  pay  the  legacy  out  of  the  assets; 
but  I  felt  some  doubt  whether  the  petitioner  might 
not  be  liable  to  the  imputation  of  laches  in  not  requir- 
ing payment  in  or  soon  after  f849t  when  he  at- 
tained age.  On  consideration  I  have  no  doubt  that 
the  mere  not  enforcing  payment  from  the  execator  is 
not  for  this  purpose  to  be  regarded  as  laches.  The 
case  might  be  different  if  there  had  been  an  appio- 
priation  of  assets  by  the  executor  to  pay  this  l^acy, 
and  the  appropriated  funds  left  in  the  execatoi^s  hands. 
This  would  have  been  a  relinquishment  of  the  secnrity 


to  the  times  at  which  the  executor  wasted  the  assets, ,  provided  by  the  will  for  the  personal  secnrity  of  the 
except  so  far  as  such  waste  was  effected  by  the  mort-  executor.  The  primary  duty  of  securing  the  dne  ad- 
gages,  of  tho  parcbased  estate,  which  took  place  in  .  ministration  of  the  personal  assets  devolves  noder  the 
and  since  1858.  It  appears  probable  that  the  other  \  will  npon  the  parties  interested  in  the  real  estate, 
assets  were  made  away  with  very  many  years  before.  '  which  is  the  secondary  fund  or  surety  for  this  pay- 
It  is  under  these  circnmstances  that  the  personal  estate  J  ment;  and  I  must  )iold  the  real  estate  responsible  for 
of  the  testator  is  now  Insufficient  for  payment  of  th^  the  actual  deficiency  of  the  personal  estate,  which,  it 
legacies;  and  the  question  is  whether  the  charge  on  '  must  be  observed,  is  canacd  by  the  act  of  the  te^^tator 

0^  such  '  '  ~" 


the  real  estate  has  taken  effect  by  reason  of  such  in- 
sufficiency. There  are  anthorities  which  establish 
beyond  a  doubt  that  the  trusts  of  a  term  created,  by 
the  testator,  for  the  purpose  of  raising  so  mach  of  his 
legacies  as  his  personal  estate  should  bo  insufficient  to 
pay,  arise,  and  take  effect;'  notwithstanding  that  the 
deficiency  is  created  solely  hy  the  devasUvit  of  the 
exeontor.  The  cases  of  Humble  v.  Humble  (d  Jur., 
0.  S.);  and  Howard  v.  Chaffer  (9  Jur.,  N.  8.), 
establish  this  proposition.  It  was  contended  on  the 
part  of  the  minor  that  those  decisions  would  not  have 
been  made  if  it  had  not  been  for  the  circumstance  that 
the  defaulting  executors  were  also  tho  devisees  of  the 
realty.  On  examination  of  the  cases  it  will  be  ob- 
served that  this  was  not  strictly  the  case;  but  even  if 
it  had  been,  it  would  have  afforded  no  ground  for 
the  decisions.  For  in  such  cases  the  devastavit  would 
have  been  a  personal  debt  simply,  and  conld  not  have 
been  in  those  suits  made  a  charge  on  the  lands.  The 
charge  was  given  because  the  trusts  of  the  term  had  taken 
effiact;  and  for  that  reason  it  was  held  that  the  charge  of 
the  legacies  was  prior  even  to  the  mortgages  created  by 
tiiedevisee,  who  took  subject  to  the  trust  of  the  terms*  It 
was  saggested  that  a  different  view  was  Uken  by  the  Mas- 
ter of  the  Rolls  in  Hepwmih  v.  HiU  (30  Beav.  476, 
and  8  Eng.  Jur.  962).  I  have  carefully  examine^  that 
case,  and  I  think  that  the  facts  raised  no  questiob  of 
the  nature  of  the  present  one*  There  the  residuary 
devisee  and  legatee  received  the  real  and  personal  es- 
tate, one  pecuniary  legacy  not  being  provided  for.  It 
was  on  his  death  that  a  qnestion  arose  between  his 
real  and  personal  representatives  as  to  whether  his 


hiinself  when  he  entruated  bis  assets  to  William  Henry 
Massy.  No  question  of  laches  was  raised  iu  Ewdit 
V.  Humble^  though  the  facts  suggested  it  more  strongij 
than  they  do  in  this  case.  1  have  only  to  add,  that 
there  is  no  difference  in  prinicple  between  a  trust  term 
to  raise  the  deficiency  and  a  charge  of  sach  deficieocj 
in  expreas  terms.  The  former  plan  saves  the  seoes- 
sity  of  applying  to  a  conrt  of  equity  for  a  sale,  hot 
oes  nothing  more.  If  there  was  no  demand  Tested 
in  the  petitioner  except  the  arrears  of  the  jointare, 
which  are  not  very  large,  the  Court  wonld  not  pro- 
ceed to  a  sale,  but  would  hold  over  the  oondiiional 
order,  so  as  to  give  the  parties  showing  caase  an 
oppportunity  of  having  the  arrears  paid  off  oat  of  the 
rents  by  means  of  a  receiver. 

Couee  shown  inmffusierU^  and  disallowed,  P^' 
turner's  costs  out  of  the  fund,  The  next  friend 
of  the  minors  to  be  at  Uberty  ta  apfty  for  his 
costs  on  the  setUementojtheJinaisdieduleof 
incunJbranoes* 


aKbtoioit  Court 

-     Bcportsfftf  JohD  Norwood,  E^  BnriitaMUUw. 

[Corona  Verkkeb  (Lord  Biayor)  and  Chathbtok, 
Q.C.,  and  Morris,  <).0.,  his  AssessorsJ. 

In  re  Smtlt  and  others— June  2,  /tt^3. 
Franchise--Riaht  hy  grandhirth  to  Freeman's  Fran- 

chis^^-Prescriptive  CorponoOs  Usage. 
Heldp-T^a<  a  person  is  eniikd  to  be  admitted  to  *< 
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FreemaiCs  Franchise  in  thf  city  of  Dubiiny  in 
rigbt  of  his  grandJcAherj  either  paternal  or  mater- 
fio^  pursuant  to  the  custom  eetcMiahed  in  the  Cor- 
porqiiou  fiy  prescription. 
Th£8S  were  cUuihb  to  be  admitted  freemen  of  the  dtj 
of  Dublin  by  right  of  grandbjrth. 

The. facts  and  circomstances  of  the  case,  which  was 
not  argoed.bj  the  Coonsel  for  the  parties  opposed  to 
the  claims,  appear  sofficientljirQm  the  jndgments. 

M^Donogk,  Q.  (X,  and  Brereton^  Q.  u,  appeak^d 
for  the  daimanta. . 

Serjeant  Armstrong^  ffemphiU;  Q.  C^  and  F.  W. 
Brad^  Q^C^  appeared  cpntra. 

The  following  anthoritles  were  cited  bj  M^Donoughj 
Q,C.—Poe,^.  Bevies  (7  0.  B.  456);  The  King  y. 
Hbyie  (6  T.  R.  430);  HiU  v.  &nit^  (10  East.  476); 
Kmg  ▼.  JoUiffe  (2  6.  &  Cr.  59);  Scales  y.  Keye 
(11  Ad.£ElL  823);  Biddulph  y.  Ather  (2  Wils. 
23);  The  Queen  y.  Fow^  (S  E.  &  Bl.  377);  The 
Mayor  of  Hull  y.  Homer  (Cowp.  102);  Oriffith  y. 
Matthews  (5  T.  R.  296);  Rogers  y.  Brooks  (1  T. 
R.  431);  Todd's  Johnson's  DicL,  sub  roc,  ''Son," 
St.  2  &  3  Wm.  4,  c.  88,  sec  9. 

VsiisKEB  (Lord  Major) — In  this  cose  I  regret  ex- 
tremely that  we  have  not  had  an  opportonity  of  hearing 
dther  Serjeant  Armstrong  or  Mr.  Hemphill;  however 
I  think  nader  the  circumstances  we  have  no  option  in 
the  matter.  As  it  is  important  the  pablic  should  be 
informed  on  the  subject,  I  beg  to  state  distinctly  how 
this  day  came  to  be  fixed  upon.  Before  I  had  the 
honor  of  being  dected  to  the  office  of  Lord  Mayor,  the 
admission  of  freemen  by  right  of  grandbirth  wiis  a 
anbject  of  discussion  by  the  Corporation,  and  a  matter 
of  some  pablic  importance  and  notoriety.  I  promlied 
that  as  soon  as  I  filled  the  civic  chair  I  would  take  an 
early  opportunity  of  appointing  two  assessors  in  whom 
the  pablic  would  have  the  fullest  confidence,  and  that 
I  woold  be  guided  by  them  in  the  decision  that  I 
arrived  at  I  also  stated  my  anxiety  that  the  matter 
should  be  so  argued  as  to  be  settled  for  ever,  as  I 
consider  it  unseemly  that  such  a  question  should  be 
constantly  under  discussion.  Accordingly  from  the 
time  I  was  Lord  Mayor  1  did  my  best  to  consult  the 
convenience  of  the  parlies,  and  to  appoint  a  day  that 
might  be  suiUble  to  every  one  for  the  hearing  of  this 
case.  I  selected  as  my  assessors  two  gentlemen 
difiering  in  politics  and  in  religion,  but  in  one  respect 
equal,  viz.,  that  they  both  command  the  respect  of 
their  fellow  citiaens — namely,  Mr.  Chatterton,  Q.G., 
and  Mr.  Morris,  Q,G.;  and  from  all  I  have  heard 
i)oth  firom  the  Conservative  anc)  the  Liberal  party,  I 
flatter  myself  that  my  selection  has  met  with  universal 
approbation.  As  soon  as  the  question  was  mooted  I 
directed  the  Conservative  and  the  Liberal  agents  to 
confer  together,  and  fix  on  a  convenient  day  for  the 
argument  of  it*.  The  2nd. of  June  was  fixed  upon, 
and  the  question  then  came  on  to  be  argued:  At 
spmethiug  after  three  o'clock  otL  that  day,  Mr. 
lj('j!K)nogh  hatii^  closed  his  case,  I  setit'down  to 
Seijeant  Armstrong,  and  we  pressed  upon  him  to  pro- 
ceed. Mr.  Henry  refused  to  do  so.  1  had  an  object 
in  presdng  on  the  case,^  as  I  had  tjo  leave  on  public 
business  for  London  the  following  dayl  Serjeant 
Armstrong  not  being  able  to  attend,  we  were  reluctantly 
obliged  to  adjoora  the  Gourt ;  and  I  then  stated  publicly 


both  to  the  Liberal  and  the  Conservative  agents  that 
I  would  proceed  again  on  such  a  day  as  they  might 
fix.  I  said  that  my  convenience  was  not  to  be  con- 
sulted at  all,  but  that'  they  should  consult  with  the 
counsel  and  assess6rs,  and  fix  the  earfiest  day  after 
my  return  from  London  that  they  possibly  could.  '  Of 
course  Serjeant  Armstrong  was  the  party  whose  con- 
venience should  have  been  mainly  consulted,  as  I  had 
heard  Mr.  M'Donogh,  but  I  had  not  heard  him.  The 
Xibeial  agent;  whose  duty  It  tiras  to  have  eonsnked 
with  Serjeant  Armstrong  and  to  have  fixed  a>day, 
never  fixed  a  day  at  all;  and  so  the  matter  remaiaed 
nntn  the  SOtli  of  June,  1  believe,  when  the  Conservative 
agent  was  obliged  to  fix  an  earty  day  in  order  to  hear 
the  case,  because'  we  are  all  aware,  as  I  have  akeady 
stated,  that  unless  the  roll  is  signed  by  these  freemen 
before  the  20th  of  this  month,  they  stand  disfranchised 
till  the  leth  of  December,  1864;  and  I  will  say  that 
if  by  my  negligence  Or  de&ult,  or  want  of  firmness,  a# 
large  body  of  my  fellow-citiaens  should  be  so  dealt 
with  that  the  rights  they  claimed  should  not  be  ad« 
judicated  on  for  so  long,  I  should  be  guilty  of  a  gross 
neglect  of  my  pubKc  duty.  Mr.  Henry  has  pressed 
npon  us  that  this  day  was  most  inconvenient;  but 
Mr.  Morris  has  stated  that  fonr  Nisi  Prius  courts  were 
sitting  from  the  1 2th  of  June  until  yesterday;  and, 
therefore,  there  was  no  day  since  the  I.2(h  of  June, 
which  would  have  been  so  oonvenient  to  Serjeant 
Armstrong — so  far  as  we  could  have  been  able  to 
judge  without  being  behind  the  scenes — as  either  to- 
day or  or  to-morrow.  Seijeant  Armstrong  has  re- 
fused, however  to  argue  the  question  to-day,  and  so 
has  Mr.  Hemphill,  and  I  wish  particularly  it  should 
be  known  that  I  have  offered  to  these  gentlemen  the 
option  of  taking  any  one  of  fonr  different  courses  in 
the  matter.  In  this  case  Mr.  M'Donogh  dairas  for 
certain  parties  the  franehise  in  question  upon  the 
ground  of  immemorial  Usage.  There  is  no  particular 
charter  or  document  relied  on,  but  we  all  know  that 
ancient  prescription  presumes  the  existence  either  of 
a  charter  or  some  other  legal  oommeneement  of  the 
right.  The  first  case  relied  on  in  support  of  aneient 
prescription  is  that  of  the  "Aliens,''  but  I  w^uld 
give  very  litde  weight  to  that  as  a  precedent. 
The  second  case  is  that  of  ''  Plnnket  Plunket,''  who 
it  appears,  was  admitted  Quia  eat  JUius  GuUelmus 
Stowellj*^  I  believe  there  was  some  doubt  at  one 
time,  whether  Plunket  Plunket  Stowell  was  not  the 
name.  He  was  a  veiy  young  man  when  he  signed 
the  roll  as  *' Plunket  Plunket,"  and  though  it  is 
possible  that  he  might  have  assumed  the  name  of 
'<  Stowell,''  it  is  still  possible  that  he  might  have  been 
the  maternal  grandson  of  William  StoweU.  .If  it 
appeared  that  the  Corporation  firom  time  to  time  had 
been  in  the  habit  of  admitting  maternal  grand-sons  to 
the  franchise  in  question,  then  the  presumption  would 
be  that  he  was  a  maternal-  grandson.  If  such  had 
not  been -the  case  then  the  inforence  -would  be  that  he 
assumed  the  name  of ''  StoweU ''  for  the  sake  of  for- 
tunei  br^for  some  other  eonsidevation.  Mr.  M'Donogh 
has  referred'to'thememoi-andam  ontbe  fly-rleaf  of  the 
Corporatibtt  Freemen^fr  book  which  bears  date  from 
1774  to  1820,  which  ia  <*  Freemen  to  be  entered  m 
thb  book  from  the  roll  of  oaths  and  Quaker's  rolL 
No^fireemaa  to  -be  entered  if  he  ia  not  sworn."  .•  That 
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tertalnlj  woald  appear  to  stamp  that  roll  with  aatben- 
ticit/.     The  next  case  cited  U  Jon/e^M  com — ^that  of 
Richard  Jones,  «rho  presented  a  petition  in  1770, 
praying  to  be  admitted  as  a  freeman,  *'  being  the  son 
of  Richard  Jones  who  was  free  bom,  and  the  grandson 
of  John  Jones,  who  was  also  free  bom."  Mr^  Chatter- 
ton  has  pointed  oat  that  that  was  a  vorj  important 
case.    The  petitioner  was  the  son  of  a  freeman  and 
he  was  also  the  grandson  of  a  freeman.     He  was  not 
bora  at  the  time  his  father  was  free,  and  therefore  he 
mnst  have  claimed  in  the  right  of  grandbirth.    In 
1790  we  have  the  case  of  '*  Dawson."  We  have  also 
the  son  of  Gilbert  Austin,  bat  I  do  not  attribate  mnch 
weight  to  that.     And  immediately  following  that  we 
have  the  case  of  Henry  Brabaaon  who  was  admitted 
as  the  grandson  of  Christopher  Yonng,  which  was 
dearbr  a  case  of  maternal  grandbirth.    We  have  then 
the  case  of  Edward  Hendrick,  grandson  of  Charles 
*     Hendrick,  and  another  case  of  Hone,  who  were  admitted 
by  grandbirth.      Then  we  have  the  case  of  John 
Usher  in  the  Acts  of  Assembly  of  1 796.     1  am  there 
famished  with  a  long  list  of  grandchildren  admitted 
firom  time  to  time,  beginning  in   1796,  in  which  \58 
cases  are  are  admitted  by  grandbiith,  and  a  large  pro- 
portion of  them  admitted  by  maternal  grandbirth. 
Samnel  Bnrrowes  was  admitted  as  grandson  of  Samoel 
Barrowes.    He  was  also  a  grandson.    And  so  in  other 
cases.     I  shall  not  trouble  the  Court  with  going  over 
them  all,  but  we  have  in  all  185  cases  in  which  grand- 
sons have  been  admitted  spieadiug  over  a  vast  num- 
ber of  years,  and  such  pjQrsons  were  admitted  both 
paternally  and  maternally.     Mr.  J.  J.  B.  stated  in  his 
evidence  that  he  was  a  member  of  the  Corporation  and 
that  in  lvS24  he  filled  the  office  of  Marshal  of  Dublin. 
He  stated  how  completely  he  was  acquMuted  with  the 
usage  of  the  admission  of  freemen  aud  that  the  grand* 
tons  of  freemen  were  always  admitted.    Ho  states 
Chat  his  three  sons  were  admitted  in  right  of  grand- 
birth, and  that,  in  fact,  he  never  heard  the  right 
questioned.    Sir  J.  K.  J.  gave  evidence  neaiiy  to  the 
same  effect,  and  so  did  Mr.  W.  C.  E.,  who  states  that 
the  Corporation  had  a  veto  and  that  they  would  admit 
by  especial  grace.    Mr.  W.  C.  £.  told  us  that  if  they 
were  ^  good  men  and  true  "  they  would  be  admitted. 
It  is  therefore  proved  that  the  Corporation  formerly 
had  the  power  of  refusing  to  admit,  and  also  that  they 
used  to  admit  by  grace  espedal,  and  in  the  exercise  of 
which  they  were  not  very  scrupulous,  showed  that 
they  had  no  occasion,  in  conferring  the  freedom  of  the 
city  on  anyone  whom  they  considered  entitled  to  it,  to 
result  to  a  pretended  custom  of  admission  by  right  of 
grandbirth,  if  the  right  had  not  already  existed.     We 
now  come  to  the  Reformed  Corporation  in  1841,  and 
it  is  somewhat  curious  that  there  is  a  book  for  the 
admission  of  freemen,  containing  separate  columns, 
one  column  being  *'  In  what  right  admitted,"  and  the 
other  heads  are  "sons,   grandsons,   marriage,   and 
service."    That  is  very  important  because  it  occurs 
immediately  After  the  old  Coiporation  was  abolished, 
and  while  the  practice  was  in  eveiy  one's  memory,  it 
was  very  unlikely  that  at  such  a  time  so  great  an  in- 
novation could  have  been  made  without  some  expres- 
sion of  dissat'isfaction,  or  at  least  of  enqoiry.    Mr.  G. 
W.  M.  states  in  his  evidence  to*day  that  he  was  ad- 
mitted as  a  grandson  by  Mr,  Daniel  O'Connell,  and 


that  Mr.  O'Connell  had  stated  that  he  had  previously 
considered  the  question  and  admitted  the  appficants. 
Mr.  O'Counell  at  that  time  admitted  a  great  number 
of  Liberals  who  had  been  previously  exduded  by  the 
old  Corporation.     It  appears  that  from  1841  down  to 
the  present  day,  large  numbers  have  been  admitted  by 
grandbirth.     In   1841   the  admissions  were  418;  m 
1842,  562;  in  1843,  33;  1844,  23;    1845,  65; 
1846,64;  1847,  69;  1848,  2;  1849,  15;  1850, 
none;  1851,22;  1852,   none;  1853,  none;  1854, 
none;  1855,  14;  1856,  24;  1857,32;  1858,65; 
1859,   135;  I860,  none;  and  in  1861  there  were 
270  admitted.     So  that  with  the  exception  of  four 
years,  since  the  year  )  84 1 ,  a  large  number  of  freemoi 
were  admitted  in  this  right,  the  numbers  varying  from 
2  to  4 1 8.    This  being  the  fact  of  the  case  it  appears, 
according  to  my  opinion,  that  ever  since  the  day  when 
Mr.  Jones  was  admitted  by  maternal  grandbirtli,  in 
1770,  the  usage  has  obtoined  in  the  Corporation  to 
admit  freemen  by  grandbirth*     There  has  been  a 
usage  proved  down  to  the  present  day  from  1 670, 
unquestioned,  and  there  is  00  evidence  to  disprove  if. 
Therefore  we  mnst  presume  the  lawful  origin  of  it.    I 
must  conclude  with  the  words  of  Lord  Stowell  in  the 
case  of  Hume  v.  PoweU^  who  says  '*  When  we  find  a 
very  ancient  usage,  we  are  to  presume  anything  that 
will  support  it.     If  we  Ibten  to  ingenious  legal  objec- 
tions, or  to  astute  remarks,  or  enter  into  minute  in- 
quiries into  evidence,  the  general  result  will  be  that 
the  older  the  usage  the  less  will  we  be  able  to  support 
it;  and  instead  of  antiquity  being  a  protection,  an  old 
usage  would  be  more  difficult  to  defend  than  a  modem 
one."     I  think  the  vast  number  of  cases,  distinctly 
and  unequivocally  proved,  conclusive,  in  my  mind,  in 
favour  of  the  usage.     I  regret  extremely  that  the 
case  has  not  been  fully  argued  by  the  Liberal  party. 
I  regret  exceedingly  that  the  agent  of  that  party  did 
not  feel  it  necessary  to  instruct  his  counsel  to  apply  to 
fix  a  day  at  an  earlier  d«ite  for  the  hearing  of  the  case. 
In  the  absence  of  those  parties  all  I  can  say  is  that 
the  law  appears  to  me  to  be  so  clear  that  in  the  evi- 
dence submitted  to  me,  and  until  the  nsage  has  been 
clearly  disproved,  I  am  bound  to  conclude  that  the 
usage  has  existed  from  time  immemorial,  that  it  had  a 
legal  origin,  and  that  we  are  bound  to  continue  tbe 
practice. 

Chatterton,  Q.C. — In  this  case  I  consider  it  part 
of  my  duty  to  state  my  views  on  the  subject  which 
has  been  discnued  before  us,  and  to  say  that  I  feUy 
concur  in  the  propriety  of  the  course  adopted  by  my 
Lord  Mayor,  and  in  tbe  conclusions  arrived  at  in  point 
of  fact  by  him.  I  regret  very  much  that  we  have  been 
deprived  of  the  assbtance  we  should  have  derired 
from  having  the  case  fully  argued  by  counsel  in  oppo- 
sition to  the  claimants,  and,  undonbtedly,  the  absence 
of  that  argument  must,  necessarily,  detract  from  the 
weight  of  the  decision   we   are  now   pronouncing. 
However,  that  does  not,  perhaps,  so  strongly  sffect 
the  case,  as  it  would  have  done  if  the  question  were, 
now,  for  the  first  time  discussed.     The  case  has  been 
already  the  subject  of  discussion  on  more  occusiona 
than  one,  and  the  case,  as  discussed,  has  been  authenti- 
cally reported,  and  we  have  thus  been  enabled  to  \ennx 
the  arguments  used  at  both  sides  on  t^ose  occasions, 
ind  the  facts  relied  on  as  bearing  on  the  question.      I 
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Hoed  soarcdj  uj  that  I  have  faHfr  read  and  ooosi* 
dered  theaa  argtuoenta,  and  I  shall  now  state  shortlj 
the  reaaona  which  haye  infineoced  mj  mind  in  conciif- 
ring  in  the  deeiaioa  in  point  of  laar  at  vhich  the  Lord 
Major,  under  onr  advice,  has  aiirived.  In  the  liral 
Idaoe  thia  right  is  not  defined  l>j  any  oharter  extant, 
and  we  are!  therefore,  left  to  atceiEtain  the  nature  of 
U 1^  endenoe  of  usage.  From  the  coniae  adopted  bjr 
opponents  of  the  claims,  we  have  not  been'  fhmished 
with  aaj  eijdence  on  their  part,  and  we  haye.  these- 
fore,  to  act  soleij  on  the  evidence  sddnoed  on  the  pait 
of  the  chuinants.  Bnt  it  moat  be  remembered  that  in 
the  ktter  lies  the  cnm  of  proof;  th^  are  bound,  affir- 
matiyel;  to  aupport  their  dalms,  and  it  must,  there- 
£»«,  ta  more  on  the  defect  of  proof  on  then*  part  that 
their  opponents  most  rely,  thaa  on  any  positive  conn- 
terrpnHtf  to  be  adduced  by  themselves.  Beaides,  we 
haye  boen  em^bl^  by  the  reported  cases  on  this  sub- 
jed,  to  leam  what  evidence  was,  on  former  occasions, 
bnmght  forward  against  similsr  claims,  and  though  ol 
OQorse  we  could  not  act  now  on  any  such  evidence, 
yel  it  b  sa^fodoiy,  to  my  mind  at  least,  to  feel,  as  I 
do^  that  if  it  VM  noT  again  put  forward,  it  would  not 
alter  the  viavr  (  have  taken.  We  have  had  adcK- 
tional  evideuce  hiid  before  us  in  proof  of  the  usa^ 
relied  on,  to  that  which  satisfied  the  minds  of  the 
learned  parsons  who  have  alreac^  decided  this  ques- 
tioa;  and  it  is  plam  that  the  Conservatives  (whp  were 
intimately  acquainted  with  the  usages  of  the  Corpora- 
tion) wou^d  have  made  some  substantial  objection  to 
a  practice  wjiich  was  so  detrimental  to  their  party  in- 
terests, had  they  considered  Mr.  O'CounelTs  decision 
contrary  to  law.  I  shall  divide  the  time  respecting 
which  evidence  has  been  laid  before  us  into  three 
periods,  take  them  in  inverse  chronological  order,  and 
begin  with  the  most  recent : — The  firat  of  these  periods 
I  shall  advert  to  is  from  1841,  the  date  of  the  Reform 
of  the  Corporation,  to  1861 ;  the  second  is  from  1796 
to  1B41;  and  the  third  period  is  from  the  commence- 
mencement  of  the  rolls  of  freemen,  so  far  as  we  can 
get  them,  op  to  the  year  1797.  As  to  the  first,  I 
moat  confess  that  if  we  were  now  called  upon  to  de- 
cide only  on  what  occurred  during  it,  I  shoukl  feel  it 
extremely  difficult  to  come  to  any  conclusion  adverse 
to  the  right  claimed.  I  find  among  the  first  acts  of 
the  Reformed  Corporation,  at  a  time,  too,  when  it 
was  presided  over  by  a  lawyer  of  great  eminence,  a 
book  prepared  as  a  Register  of  Freemen,  and  in  Uie 
heading  of  one  of  the  columns  of  that  book,  describing 
the  natoreof  the  right  of  Amission  the  word  <*  grandson  " 
1^  used,  thus,  distinctly,  rpcognising  that  relation  as 
entitling  the  party  to  admission.  The  same  form  of 
re^atec  has  ^ven  since  been  used.  Although  it  can- 
not be  said  that  during  the  whole  of  this  period  there 
haa  been  an  uniform  practice,  or  during  some  mayoral- 
ties there  have  not  been  admissions  in  the  right  of 
gnadbirth;  yet,  in  far  the  greater  number  of  these 
years  such  admissions  havo  taken  place,  and  the  right 
of  grandsons  haa  been  aUowed  by  chief  magistrates 
of  oppodte  pontics.  The  evidence  of  Mr.  G.  W.  M. 
to-day,  to  my  mind,  has  been  very  satisfactory,  for 
I  was  not  before  aware  that  so  eminent  a  lawyer  aa 
Hr.  O'Connell  had  considered  this  question.  It  ap- 
pears that  shortly  before  Mr.  Q.  W.  M.  had  churned 
a3  the  grandson  of  a  freeman  an  objection  to  such 
claims  had  been  made,  and  that  on  the  objection 


being  made  in  his  ease  Mr.  O^Connell  stated  that  he 
had  exammed  into  the  right,  and  had  come  to  the 
Gondnsion  that  the  right  was  dear,  and  he,  formaUy, 
decided  that  the  objection  ought  not  to  prevail,  and 
that  Mr.  G.  W.  M.  and  others  had  a  right  to  be  ad- 
mitted. We  are  pot,  however,  less  dependent  on 
what  has  been  the  vsage  frota  1841,  for  then  we  go 
back  to  ^e  praoeding  period  we  find  that  from  1796 
to  1841,  there  is  Uo  manner  of  doubt  or  question 
that  the  grandsons  of  freemen,  both  maternal  and 
paternal,  were  nniformaUy  admitted  to  the  freedom 
of  the  city;  this  in  itself  affords  ample  evidence  to 
the  mind  of  a  lawyer,  that  such  a  ri^^  then  existed* 
The  origin  of  thia  usage  so  established  has  not  been 
in  any  way  accounted  for,  and  must,  therefore,  i& 
point  of  law,  he  attributed  to  a  lawfol  origin,  and 
from  it  alone  we  should  be  bound  to  preserve  the  ex- 
istence ot  this  firanchise  as  of  right,  though  tha 
proof  of  that  origin  is  no  longer  capidde  of  podtive 
proof,  fiat  I  go  back  to  the  thkd  and  remotest 
period  anterior  to  1797,  and  there  too  I  fiiid  evidence 
of  the  existence  of  this  right.  I  find  m  the  years 
1770,  1771,  1790,  and  in  1796,  that  persons  were 
admitted  to  the  freedom  solely  in  the  right  of  their 
grandfathers.  I  find  that  m  1796  a  gentleman  named 
IJsher  was  admitted  to  the  freedom  of  the  city  in  the 
right  of  grandbirth.  I  find  another  gentleman  ad- 
mitted in  1790.  Mr.  Wauchob  was  admitted  also  in 
the  right  of  grandbirth.  The  Case  of  Dawson  m  i  790 
is  also  a  case  in  fiivonr  of  admission  by  graodburth, 
for  there  is  no  mention  made  of  the  father,  and  so  is 
the  Case  of  Mr.  Jones,  To  understand  the  bearing 
of  these  instances  it  must  be  borne  in  mind  that  no 
right  of  birth  entitles  anyone  to  the  freedom  of  the 
dty,  unless  the  dainumt  were  bom  after  the  admis- 
sion to  the  freedom  of  the  person  through  whom  he 
daimed.  Many  of  the  instances  relied  on  by  the 
claimants  were  admisdons  to  the  freedom  of  persona 
whose  fathers  were  also  freemen,  bnt  not  admitted 
till  after  the  birth  of  the  sons  who  thus  derived  no 
right  from  their  fathers,  and  were  admitted  in  right 
of  their  grandfathers — paternal  and  maternal.  I 
shall  not  advert  more  in  detail  to  these  instaaccs. 
The  earliest  reliable  case  on  record  so  far  as  the  rolls 
have  been  preserved  is  that  of  *'  Plunket  Flutikct,"  in 
the  year  1705,  as  to  which  my  mind  has  been  satisfied 
by  the  evidence  produced  before  us,  that  he  was  ad- 
mitted as  the  grandson  of  a  freeman.  The  arguments 
which  appear  to  have  been  previoody  used  agaiust 
these  claims  go  very  much  on  the  use  of  the  word 
*'  Filius  "  and  the  letter  *'B."  I  have  no  evidence 
whatever  before  me  shewing  that  Mr.  Plonket's  name 
was.  anything  bnt  Plunket  Plnnket,  and  I  therefore 
come  to  the  condu^i.m  that  his  case  is  a  clear  case 
of  grandbirth.  The  only  reason  adduced  against 
that  was  that  the  leUer  "  B  *'  for  birth  was  in  the 
book.  I  should  rather  think  that  the  word  **  filius  " 
was  not  used  in  its  proper  Latin  signification.  I 
would  rather  be  prepared  to  say  that  the  word 
*'filios"  there' means  **  birth  ^'  in  its  wider  sense, 
namely,  that  of  **  descent,"  and  thus,  though  inac- 
curately applied  to  cases  of  sons  and  grandsons  alike» 
bnt  I  do  not  think  it  necessary  to  rely  upon  that. 
As  to  the  letter  «*B''  which  stands  for  •<bii*th,"  I 
think  the  usage  cleariy  establishes  that  it  was  applied 
mdbcriaiinatdy  to  sons  and  grandsons,  and  that  birth 
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or  birtbrighit  a  not  confined  to  sonsbip.  There  is  no 
snch  word  as  "  grandbirtb  "  in  tbe  English  langaage« 
that  I  could  discorer,  and  I  cannot  find  any  word 
more  appropriate  to  express  a  right  of  descent  than 
''  birthright''  I  therefore  think  that  "  B  "  is  used  to 
signify  birth,  bnt  it  also  means  ancestorship,  which 
would  give  or  confer  the  right.  I  have  not  the  lightest 
donbt  that  the  letter  '*  B  "  was  used  indiscriminately 
to  signify  the  right  of  admisdon  by  birth  and  grand* 
birth.  On  these  grounds  I  am  of  opinion  that  the 
decision  pronounced  by  my  Lord  Mayor,  and  in  which 
I  fully  concur,  is  the  correct  Tiew  of  the  case,  and  I 
have  no  hesitation  in  advising  that  the  parties  claim- 
ing this  franchise  as  grandsons  of  freemen  ought  to 
be  admitted  their  freedom. 

MoEKis,  Q.G.— I  have  no  hesitation,  as  a  barrister, 
in  advising  the  Lord  Mayor  that  the  persons  claiming 
the  franchise  here  in  right  of  grandbirtb  ought  to  be 
admitted  on  tbe  evidence  we  have  heard.  I  regret, 
extremely  that  I  have  not  heard  the  case  of  the  parties 
opposing  this  daim,  because  up  to  the  time  that  they 
abandoned  it,  my  mind  was  perfectly  open  and  free, 
to  have  heard  other  evidence,  and  to  have  dwelt  upon 
it,  if  it  was  worthy  of  attention.  I  cannot  go  the 
full  length  with  my  learned  fnend,  Mr.  Ghatterton,  in 
saying  that  it  would  be  impossible  to  meet  the  case 
which  had  been  presented  by  the  claimants*  Down 
to  the  year  1790,  in  my  mind,  there  is  no  satisfactory 
evidence  of  persons  daiming  as  grandchildren.  With 
respect  to  the  three  cases  which  have  been  presented 
previous  to  that,  I  confess  I  cannot  say  they  were 
established  to  my  mind.  These  are  the  cases  of  the 
Aliens,  Plunket  Plunket,  and  Walcott  The  Aliens 
appeared  to  have  been  admitted  in  1688,  which  was 
a  very  troublesome  period  in  our  history.  All  the 
family  appear  to  have  been  admitted  to  the  freedom 
of  the  city,  and  I  conceive  that  was  a  favour  to  that 
particular  family.  With  respect  to  the  case  of 
Plunket  Plunket  who  is  alleged  to  have  been 
the  grandson  of  William  Stowell,  because  he  is  de- 
scribed in  the  freeman's  book,  ^  ^a  ett  JUius  Chd- 
idmua  StowdU^  In  the  ordinary  conception  of  the 
term,  ^^filins"  means  son.  It  has  been  said  that 
poets  have  used  it  in  a  wider  sense,  but  1  think  it 
ought  to  Le  interpreted  according  to  its  legitimate 
meaning.  Walcott  was  stated  to  be  admitted  because 
he  was  the.  grandson  of  John  Minchin,  but  be  is  en- 
tered on  the  list  as  John  Minchin  Walcott  With  re- 
gard to  the  case  oJJoneSf  who  was  the  son  and  grand- 
son of  freemen,  an  inference  and  an  argument  may  be 
drawn  from  the  conjecture  that-  he  was  not  born  when 
his  father  became  fi-ee;  but  I  do  not  think  that  satis- 
factory. From  the  year  1790  down  to  1850,  the 
latter  being  the  first  year  from  the  preceding  of  these 
dates  in  which  grandsons  were  refused  admission  to 
the  freedom — a  period  of  sixty  years — there  appears 
to  have  been  a  steady  usage  de  anno  in  annum  estab- 
lishing this  particular  fninchbe;  and  it  appears  to  me 
to  be  wholly  unnecessary  for  the  claimants  to  rely 
upon  the'  old  cases  which  have  been  brought  forward 
in  the  di:scnssion,  when  they  have  an  unexplained  and 
unambiguous  usage  during  the  sixty  years  from  1790 
down  to  1850.  From  1796  down  to  1841  grandsons 
were  admitted  to  the  number  of  1 60  odd,  and  in  my 
mind  that  is  the  strongest  proof  of  usage.  Half  the 
prescriptive  property  of  the  kingdom  is  not  held  nndir 


better  title  than  that  usage  affords,  and  peihaps  eoold 
not  be  so  well  proved.  In  1841  we  had  a  change  in 
the  Corporation,  at  a  time  when  party  spirit  nn  very 
high-«4i  time  at  whidi  the  right  was  not  likely  to  pass 
unquestioned  or  m^vestigatod.  Mr*  CKConnell,  who 
was  then  Lord  Mayor,  investigated  the  qaeation  and 
decided  it;  and  on  that  decision  he  admitted  no  Ion 
than  562  penons  who  daimed,  as  grandsons,  the  free- 
dom of  the  dty.  With  three  or  four  years  ui(ermi&- 
sion  there  have  been  admissions  down  from  1841.  I 
do  not  attribute  mnch  importance  to  admissioa  since  ] 
the  year  1850,  because  the  question  daring  that  pe- 
riod  I  consider  to  have  been  a  Us  mcta.  We  hare  i 
been  xefbrred  to  many  authorities  by  Mr.  Maodooonghi 
bnt  it  is  really  a  matter  that  does  not  require  aoy 
cases  to  show  that  such  a  right,  with  a  usage  of  60 
years,  most  be  hdd  to  have  had  a.  legal  origin.  Tbe 
onus  has  shifted  from  the  parUes  alleging  the  firanchise 
to  the  other  side,  who  were  bound  to  show  the  osage 
had  an  illegal  or  improper  origin.  One  case  referred 
to  is  that  known  as  QriffiUCs  case  (5th  Ir.  Jar.)  Al- 
derman Carroll  was  then  Lord  Mayor.  He  was  as* 
sbted  by  Mr.  Devitt,  as  assessor;  and  that  gentleman 
advised  the  Lord  Mayor  not  to  admit  freemen  in  right 
of  grandbirtb.  The  case  was  not  argued  on  the  dide 
of  the  claimant  by  oonnseL  Mr.  Devitt  said,  in  the 
course  of  a  very  four  judgment,  that  there  was  no  m- 
den'ce  given  of  any  custom  or  osage,  and  acoordinglj 
judgment  was  given  against  the  application r>bat  had 
the  evidence  been  given  before  Mr.  l^evitt  that  has 
been  adduced  here,  I  have  no  doubt  that  that  gentk- 
man's  decision  would  have  been  the  same  as  we  are  now 
advbmg  the  Lord  Mayor  to  give.  In  AlhoWs  cm  the 
Court  of  Exchequer  Chamber  admitted  this  right.  We 
have  had  the  case  argued  only  on  one  side ;  and  seeing  a 
usage  of  60  years  proved,  and  having  no  evidence  to. 
the  contrary,  I  see  no  course  for  the  Lord  Mayor  hot 
to  grant  the  daim.  With  regard  to  the  application 
made  to-day,  it  appears  that  the  parties  appeared  be- 
fore the  Lord  Mayor  on  the  2nd  June,  in  the  present 
year.  The  Lord  Mayor  was  obliged  to  go  to  London 
on  public  busiuess;  that  brought  us  to  tbe  last  week 
of  Trinity  Term;  and  I  must  say  that  from  the  12th 
of  June  up  to  the  present  day,  the  inconvenience  was 
as  great  as  it  is  to-day.  Certainly,  the  inconvenience 
is  not  greater  to  day  than  it  woald  have  been  any  day 
since  the  12th  of  June.  In  my  mind  it  iroaldbave 
been  more  inconvenient  then,  because  there  were  a 
greater  number  of  conrts  sitting.  The  Lord  Mayor 
has  done  everything  he  possfbly  could  do  to  oonye- 
nience  the  parties  opposing  the  franchise,  and  nothing 
now  remains  for  ns  but  to  decide  the  case  on  the  evi- 
dence before  ns.  On  these  grounds  I  quite  concur, 
substantially,  with  the  decision  made  by  the  I^ord 
Mayor. 

Cratterton,  Q.C,  in  reply  to  an  observation  made 
by  Morris,  Q.C,  said  he  did  not  mean  to  assert  that 
it  would  be  impossible  to  displace  the  case  made  on 
the  part  of  the  claimants.  All  he  intended  to  convey 
was  that,  judging  from  the  arguments  which  took 
place  in  the  cases  formerly  decided  on  this  question, 
he  did  not  think  the  present  case  so  completely  in  the 
dark  as  it  would  have  been  if  those  cases  bad  not 
been  discussed.  He  did  not  for  a  moment  presume  to 
say  what  hb  opinion  would  have  been  if  the  case  had 
been  fully  argued  on  the  other  side. 
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tftvortaibf  wmtem  Woodtock,  Eig..  BihJUMr  rt  kwj 

HK;UHTOCK  V.  Lakoan. — JuAB  2,  186d. 

^FraeUee'^EMiking  kierrpffoiories. 

The  Court  w3l  notpermU  a  pkatUiff  to  JUe  inUrrogc^ 
forks  to  discover  the  defendanfe  case:  die  right  is 
Umied  to  the  discovery  of  matters  hearing  on  the 
case  of^pUuwtiffhmself. 
Tms  Wis  «  motioQ  od  bebalf  of  tli6  plainiiff  for  liberty 
to  eiLhibit  interrogatories  io  the  defendant.  The  ao- 
tioB  was  brought  to  reooTer  JS118  Os.  S^d.,  ooe 
half  year's  rent,  dae  for  certain  lands  ofMicknans- 
towD,  lA  the  Gooatf  of  Meath,  held  bj  defeodaat 
from  plaintiff.  The  defendant  had  pleaded  payment, 
stating  in  his  judorsemedt  of  particnlars  the  payment  to 
hare  been  made  in  one  sum  by  defendant  to  the  plaintiff's 
snb-agenton  the  1 1  th  December,  1 862,  the  rentdaimed 
haying  accrued  due  on  the  1st  November,  1862.  'llie 
interrogatories  which  it  was  proposed  to  exhibit  were 
a4  follows:—"  i.  How  long  have  you  been  tenant  to 
the  plaintiff  ibr  the  hinds  of  Micknanstown  mentioned 
in  the  pleadings  in  this  cause?  2.  Who  has,  daring 
the  period  of  yonr  tenancy,  or  any  portion  of  it,  acted 
as  Uie  plaintiff's  agent  over  the  same  lands?  3. 
Have  yon,  daring  the  period  of  your  tenancy,  been  in 
the  hatut  of  paying  your  rent  for  the  said  lands  to 
such  agent,  and  if  you  have  paid  year  said  rent  at  any 
time  or  times  to  any  other  person  or  persons,  state  the 
name  or  names  of  such  person  or  persons  ?  4.  Have  yon 
ever  paid  your  rent  to  any  person  or  persons  other 
than  snch  agent  on  any  occasion  save  under  threat  of 
distress,  or  when  the  person  or  persons  to  whom  you 
made  snch  payment  or  payments  had  a  warrant  to 
distrain  for  such  rest?  5.  If  the  answer  to  the  last 
interrogatory  be  in  the  affirmative»  state  the  particular 
•ocasions  upon  which  such  payments  were  made  by 
yon,  with  their  ref>pective  dates,  and  the  name  or 
names  of  the  person  or  persons  to  whom  snch  pay* 
meats  were  made.  6.  What  is  the  name  of  the 
person  to  whom  you,  by  your  defence,  and  the  parti- 
culars indorsed  thereon,  allege  that  you  paid  the  half 
year's  rent  doe  to  the  plaintiff  the  1st  day  of  Novem- 
ber, 1862?  ?•  What  was  the  house  or  phice  where 
such  alleged  payment  was  made,  and  was  there  any 
person  present  at  the  time  of  the  alleged  payment 
except  yonrvielf,  and  the  person  to  whom  such  pay- 
ment was  made?  8.  Have  you  heard  that  the  per- 
son to  whom  you  allege  you  made  snch  payment  has 
since  died,  and  if  so,  when  and  from  whom  did  you 
first  hear  of  his  death?  9*  Did  you,  at  or  aboat  the 
time  and  place  of  making  such  payment,  see  or  meet 
any  other  person  or  persons,  and  if  so,  who  was  or 
were  the  person  or  persons  whom  yon  so  saw  or  met? 
10.  if  such  payment  was  made  in  any  house  or  build- 
ing, ia  what  manner  did  yon  get  access  to  snch  house 
or  baildiog,  and  by  whom  were  you  admitted  to  the 
same?  11.  What  was  the  name  and  description  of 
the  person  who  so  gave  you  admissioo?  12.  In 
what  partieolar  desoqptton  of  mooays  did  you  >mske 
the  altegwl  payoMBt  of  £i la  (te^jM; ?  and  maaawer- 
iDg  this  roterrogalory  ^ve  the  particulars  of  the  way 
in  which  the  same  was  made  up.     13.  Where  did 


yon  get  the  several  bank  notes  or  biUs  which  were 
comprised  in  the  said  payment,  and  at  what  tune  or 
Umes»  and  fipom  whom?  14.  Did  you,  shortly  before 
making  the  said  payment,  come  to  Dublin  from  th0 
country,  and  if  so,  npon  what  day,  and  by  whi^t  mode ' 
of  conveyance?  15.  Did  any  other  person  or.  parr  ' 
SQQS  travel  to  Dublin  by  the  same  conveyance  09 
the  same  $hiy,  and  if  you  know  or  can  remember  ' 
theur  names,  atate  them  in .  detail  16;  Did  yon  ^et  [ 
a  receipt  for  said  payment,  and  if  so,  by  whom  wa^ ' 
same  signed?  17*  £^Te  yon  in  your  poseessipn  or 
power  any  fhrther  or  other  receipts  for  rent  siigned 
by  the  same  person  who  signed  ssld  lastly  mentioned 
receipt?  and  if  00,  state  the  dates  of  such  recttpts* 
18.  Was  it  in  consequence  of  any  written  or  ver<- 
bal  commnnicatipn  received  by  yon  that  yon  came  to 
Dublin  to  make  the  alleged  payment  of  a  half-year's 
rent  due  the  1st  November,  1862,  and  if  so,  state  the 
particulars  of  such  commnnication,  by  whom  and  how 
made,  and  if  by  a  letter,  is  sud  letter  now  in  yoqr 
possession  or  ppwer,  and  if  not,  state  what  has  become 
of  it  ?  "  From  the  affidavits  used  npon  the  motion,  k 
appeared  that  defendant  relied  upon  a  payment  by  hijin 
alleged  to  have  been  made  to  one  John  Connor,  de^ 
ceaMd,  to  whom  he  said  be  had  pmd  previous  galea 
of  rent,  and  who,  he  also  alleged,  was  in  the  employ- 
ment of  Mr.  Rynd,  the  plaintiff's  agent,  and  that 
defendant  had  offered  to  plaintiff  and  her  agent  every 
assistance  to  recover  against  Connor's  assets  the  sum 
which  defendant  positively  averred  he  had  paid  him. 
The  plaintiff,  in  the  affidavit  to  support  the  motion, 
disputed  both  the  fact  of  payment  to  Connor, 
and  its  validity,  if  made,  as  she  altogether  denied 
Connor's  authority  to  receive  the  rents.  The  defen* 
dant  submitted  that  all  the  infoimation  sought  to  be 
obtained  by  the  let,  2nd,  ^rd.  4th,  5th,  16th  and 
17th  interrogatories,  was  well  known  to  the  plaintifl^ 
or  her  agent,  Mr.  Rynd;  that  the  6th,  7th,  9th,  lOch, 
11th,  and  12th  intei'rogatories  related  solely  to  the 
evidence  in  support  of  defendant's  case,  which  he  was 
advised  he  was  not  bound  to  disclose^  that  the  13th, 
14th,  and  15  th,  were  impertinent,  and  that  all  were 
obviously  sought  to  be  exhibited  for  the  purpose  of 
enabling  the  plaintiff  and  her  advisers  to  decide  whe< 
ther  it  was  most  expedient  to  continne  this  suit  against 
the  defendant,  or  to  sue  the  representatives  of  John 
Connor. 

Serjeant  Armstrong  (with  him  Dames)  in  support 
of  the  motion. 

Sidney^  Q.C.,  and  Devitti  for  the  defendant,  argued 
that  some  of  these  interrogatories  were  for  the  pur- 
pose of  obtaining  a  discovery  of  delendant's  case,  that 
others  were  absurd,  and  that,  if  any  of  them  were 
improper,  the  motion  should  be  refused,  and  cited 
Whatdy  v.  Crowter  (5  £11  &  BL,  709);  Robsony. 
Crawley  (2  H.  ^  Norm.,  766; ;  Moore  v.  Eoberts  (3 
Jur.,  N.  S.,  122U;  Tuphng  v.  Ward  (7  Jar.,  N.S., 
314) ;  Blyth  v.  ^Estrange  (3  F.  <&  P.  154) ;  Croomes 
V.  Morrison  (5  £1L  &  fiU  984).  There  was  no 
case  of  interrogatories  .bemg  admitted  to  prove  a  ne- 
gative. 

JDwnfis  in  reply.— The  interrogatories  Jn  this  caae 
are  not  more  absurd  than  those  which  were  allowed  Jn 
ZychUnsH  v.  Makby  (10  C.  B.^  N.  8.,  838);  and  in 
Bew  v.  JSvtchms  (10  a  B.,  829>    In  Ba^fey  r. 
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OnMtks  (8l8C  L.  J.,  N.  S..  Ezch.,  477),  the  Cdart 
Allowed  interrogatories  to  be  administered,  whioh 
"would  have  the  effect  of  obtaining  a  discovery  of  the 
defendant's  ease. 

LifBOT,  G.  J. — We  shall  abide  by  the  rale  laid 
down  by  Lord  Campbell  in  Whatdy  v*  Cirou^eer,  and 
wbieh  Vice-Gbaneellor  Wigram  confirm^  as  the  role 
which  was  held  by  Ooorts  of  Equity — namely,  that 
'*  tlfe  right  of  »  plaintiff  in  equity  to  the  benefit  of  the 
defbikdani's  oath  is  limited  to  a  discovery  of  such  ma- 
terial facts  as  relate  to  the  plaintiff's  case,  and  does 
not  extend  to  a  discovery  of  the  mlmner  in  which  the 
deftndant's  case  is  to  be  established,  or  to  evidence 
which  relates  ezclasively  to  bis  case."  liord  Gamp- 
bell  has  stated,  and  we  have  followed  him  in  our 
decisions  here,  that  the  interrogatories  must  be  con- 
fined to  maHers  within  the  knowledge  of  the  defen- 
dani,  which  it  would  be  important  fbr  the  plaintiff 
to  obtain  a  discovery  of  with  a  view  to  his  own  case. 
It  is  said  in  this  case  that  Lord  Redesdale  would  have 
carried  the  rule  farther,  but  certainly  it  has  not  been 
carried  further  by  the  Gommon  Law  Judges  in  Eng- 
knd  than  Vice-Ghancellor  Wigram  states,  and  the 
Gourts  in  Ireland  have  treated  the  matter  in  the  same 
way.  Now,  we  think  if  we  were  to  adopt  what  is 
contended  for  horC;  we  should  open  an  enormous  field, 
and  there  would  be  no  limit  to  the  extent  to  which 
matters  might  be  carried,  if  we  once  pass  the  limits 
which  have  been  laid  down  in  England. 

O'Brien,  J. — ^The  fallacy  of  the  plaintiff's  argu- 
ment appears  to  be  in  the  construction  which  they  put 
upon  the  term,  <*the  plaintiff's  case.''  I  mean  by  it 
the  evidence  to  be  given  at  the  trial  to  establish  it 
substantively,  and  we  find  that  the  rule  laid  down  by 
the  judges  in  England  goes  to  that.  It  would  be 
very  ill-advised,  unless  we  saw  the  Gourt  was  clearly 
wrong,  not  to  follow  the  decisions  of  the  Gourt  of 
Queen's  Bench  in  England — the  unanimous  decision  of 
the  Gourt  on  two  occasions — that  the  relief  of  the 
party  by  interrogatories  mast  be  confined  to  interro- 
gatories to  esta^i^h  bis  own  case,  and  consequently, 
inthecaseof  JE7(fu;arcZ9  v.  WakefiM,  in  6th  Ell.  & 
BL,  462,  they  refused  liberty  to  exhibit  interrogato- 
ries, because  they  did  not  come  within  that  descrip- 
tion. Well,  we  are  told  there  was  a  decision  of  the 
Court  of  Exchequer  in  England,  apparently  adopting 
a  different  principle,  and  ceitainly  those  two  cases  that 
were  cited  do  shew  that  the  Gourt  of  Exchequer  were  at 
that  time  of  opinion  that  the  5  ist  section  of  the  English 
Gommon  Law  Procedure  Act  had  a  more  extended  ap- 
plication. We  were  referred  to  two  cases  in  the  Com- 
mon Pleas,  neither  of  which,  I  think,  applied  here. 
The  cases  were  not  relied  on,  and  Erie,  J.,  it  will  be 
found,  in  the  case  in  5th  EL  &  BL,  in  his  opinion, 
went  beyond  the  other  members  of  the  Gonrt  in  limit- 
iDg  the  right  to  file  interrogatories.  Some  of  the 
Intenogatories  here,  I  may  add,  are  very  objectiona- 
ble. They  are  nothing  but  an  attempt  to  cross- 
examine. 

HatjlS,  J. — I  concur  in  the  wisdom  of  limiting  the 
right  to  exhibit  interrogatories  to  cases  in  which  a 
bill  would  lie  in  eqnity  for  a  discovery;  and  with  re- 
spect to  what  has  been  a  good  deal  discussed,  what  is 
the  CRie  of  the  one  party  or  the  case  of  the  other, 
probably  a  uonvenient  test  would  be  what  is  properly 


the  case  of  one  party  or  the  other  at  tbe  < 
ment  of  the  trial,  and  not  what  nay  become  so  after- 
wards in  the  course  of  tbe  trial  by  reaaoii  of  (llie  evi- 
dence of  some  other  party.  If  we  apply  that,  we 
shall  see  that  everything  relating  to  the  payment  of 
rent  is  the  case  of  the  defendant,  who  reliea  on  the 
payment,  and  not  that  of  the  pkintiff,  who  inaiata  on 
his  right. 

FnzGEBALD,  J. — The  phuntiff  has'  already  got  in 
the  case  all  that  he  is  entitled  to  according  to  the  mis 
which  has  been  adopted.  The  rule  taken  from  Tice- 
Chancdlor'Wigram's  book  on  Discovery,  Is  atated  in 
5th  Ell  &  BL  The  right  of  the  plaintiff  is  limited  to 
the  discoveiy  of  such  material  facts  as  relate  to  plain- 
tiff's  case,  and  does  not  extend  to  tbe  discovery  of 
other  matters.  It  is  then  added  that  Lord  Bedeedaie 
had  laid  down  the  rule  somewhat  more  largely.  Tak- 
ing the  rule  in  its  largest  signification,  the  pbuntiff 
has  got  that.  He  knowj  that  the  defendant'a  case  is 
payment,  and  he  knows  that  it  is  not  only  payment, 
but  payment  on  a  particular  date,  the  1 1th  of  Decem- 
ber, to  a  person  named  Gonnor;  so  that  on  eveiy 
branch  of  the  rule  he  has  all  that  he  b  entitled  to, 
but  his  interrogatories  go  further,  and  he  could  oolf 
have  them  if  he  could  establish  a  right  tocross-exa^ 
mine  before  he  knowa  the  evidence  which  tbe  defeor 
dant  will  give. 

Motion  refused  with  ooito. 


Thb  Queen  at  the  PROSicxmoN  or  John  Lttls, 
£s<^  Matob  of  Belfast,  h.  John  Rea. — Jwu 
8,9. 

Criminal  infarmaUan^Plta  ofjuatijicatian  to  oomtt 
for  words  spoken — Setting  aside  plea  on  moHon— 
SlS^I  VicLc.  96. 

The  Court  refused  to  set  aside  on  motion  a  plea  of 
justification  pleaded  to  counts  of  a  criminal  infor- 
motion  for  words  spoken  of  and  to  a  person  (uting 
magisterioUy^  leaving  the  party  to  demur  if  he 
thought  fit. 

This  was  a  motion  on  behalf  of  the  prosecutor  to  hare 
the  special  plea  filed  by  the  defendant  to  counts  1  to 
13  of  the  criminal  information  talcen  off  the  file.^  The 
case  was  one  of  a  criminal  information.  The  infor- 
mation contained  nineteen  counts.  The  first  eight 
counts  were  fbr  words  spolien  to  and  of  the  prosecutor 
in  the  execution  of  his  office  of  Mayor  of  Belfast 
while  presiding  at  a  meeting  of  tbe  town  conndL  aod 
with  intent  to  bring  the  prosecutor  into  contempt  in 
the  execution  of  his  office,  and  to  bring  his  office  into 
contempt;  the  ninth,  tenth,  eleventh,  and  twelfth 
for  words  spoken  with  tbe  same  intent  of  the  prose- 
cutor while  acting  in  the  execution  of  the  duties  of 
his  office;  the  thirteenth,  fourteenth,  fifleenthf  aiid 
sixteenth  for  words  spoken  of  the  prosecutor  while 
pre^ding  as  mayor,  with  intent  to  insult  him  in  the 
execntion  of  the  duties  of  his  office,  and  to  provoke 
him  to  a  breach  of  the  peace;  and  the  seventeenth, 
eighteenth,  and  nineteenth  for  composing  aod  publish- 
ing a  libel  of  the  prosecutor  as  mayor,  and  of  aod 
concerning  him  in  tbe  execution  of  tbe  dufies  of  his 
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offioei  The  tmTerser  pleaded,  Ist, — ^To  the  whole 
informstion  **  not  guilty."  2nd, — ^To  connts  1  to  13 
a  joetifieitioii,  that  the  words 'spoken  were  true,  that 
it  was  for  the  pablio  benefit  that  they  shoald  be 
spoken,  and  that  it  was  the  doty  of  the  trayerser,  as 
a  town  eoooctHor  of  Belfast,  to  speak  them.  3rd,^- 
To  the  eighteenth,  nineteenth,  and  twentieth  counts,* 
that  the  mitters  composed  and  pubMshed  were  true, 
that  it  was  for  the  public  benefit  that'  they  should  be 
compoaed  and  pabHshed,  and  that  it  was  the  duty  of 
the  traiener  as  soch  town  coiuicillor  to  cjmpose  and 
pablish  then. 

i^off  Q^O.  (with  him  Brewster,  Q-C,  Harrison, 
Q.Cn  and  Brucs)^  for  the  pto0Beator<i^ — The  pleas 
whieh  we  complain  of  are  bad.  Lord  Oampbell*B  Act, 
si.  6  &  7  Vic  &  96,  does  not  apply  in  this  case. 
[^Tdyes,  X. — ^Is  there 'any  jurisdiction  in  this  Gonrt 
to  set  aside  on  motion  pleas  as  embarrassing,  or  folse, 
or  sham  in  crtounal  cases?  It  was  considered  a  bold 
meamrs  to  give  that  power  In  civil  matters;  and  I 
do  moe  remember  any  case  of  selling  aside  or  striking 
OBt  pleas  in  criminal  cases].  There  can  be  no  diffi- 
cnlty  as  to  jmrisdictien  if  yon  consider  this  plea  an 
abnse.  Then,  too^  the  traverser  is  an  attorney,  an 
officer  of  the  conrt  Soppoae,  before  the  statute  of 
Anne  giving  liberty  to  plead  double  in  civil  cases,  a 
party  had  taken  on  himself  in  a  civil  case  to  plead 
double,  would  not  the  Court  have  set  the  'second  plea 
aside?  Then  these  pleas  are  badly  pleaded.  The  Act 
of  Parliament  requires  a  plea  of  justification  in  a  cri- 
minal case  to  be  pleaded  exactly  as  in  civil  cases- 
Hayes  Crim.  Law,  754;  st  6  <&  7  Vict,  c  96,  s  6; 
Balnumno  v.  Thompson  (8  Sa  34).  In  maadamns 
cases,  if  an  improper  plea  is  filed,  a  motion  may  be 
made  to  take  it  off  the  file — ^Tapping  on  Mandamus, 
386. 

M'Doacgh,  Q.C,  and  M'Mahon  for  the  traverser. 
**The  analogy  of  defonces  in  civil  cases  does  not  ap- 
plj.  They  are  the  subject  of  specific  rules;  and  be* 
fore  those  rules  were  made  even  sham  pleas  would 
not  have  been  taken  off  the  file — Smith  v.  Bagwell 
(4  Bingh.  512);  Merrington  v.  Beckett  (9  B  j>  Gr. 
61);  La  Forest  v.  Langan  (4  DowL  $42);  Houri- 
gan  v.  O'Grady  (13  Ir.  Law  Bep.  230).  Hayes's 
Cn  Law,  p.  754,  has  no  bearing,  on  this  point.  The 
cases  dted  in  Tapping  on  Mandamus  are  hi  oi|r  fa- 
voor.  If  the  plea  is  defective  the  prosecutor  should 
demurs  1st  Chitty,  Cr.  Law,  477,  2nd  edition;  The 
King  v.  SMon  <lst  Wms.,  Sand.  273).  The  appli- 
cation is  not  warranted  by  authority,  nor  sanctioned 
bj  principle  or  reason.  The  counts  of  the  informa- 
tloa  to  which  the  plea  Is  pleaded  are  bad — Archbold 
Gr.  Law,  10th  edition,  c.  13;  The  Queen  v.  Langley 
(6  Mod.  125);  The  King  v.  The  Duke  of  Maribo* 
rough  (New  Se9sions  Cases,  195,  s.c.  5  Q.  B.  958); 
Ex  parte  Chapman  (4  Ad.  &  £11.  773).  If  they  de- 
mur to  our  plea  we  can  fall  back  on  their  bad  conuts. 
Lord  Campbeirs  Aet  does  apply  to  cases  of  oral 
Blander— J9a^  v.  Lauretice  (11  Ad.  &  £1L  921); 
Nmm  V.  Hardy  (8  Ir.  C,  L.  Bep.  452);  st.  32  Q. 
3,  &,  60. 

Br^iMit^  <lrC.,  la  lepW.— ^ore  the  statole  6  ^ 
7  Vie.  «k  i4  np  ew»«4«l<l  pkhd  h|Mifioirtte  1^  in 


'wkWi^' 


information  of  this  kind  at  all;  and  since  the  statute 
there  is  no  precedent  of  a  plea  having  been  pleaded 
that  the  words  charged  as  spoken  were  true.  That 
bebg  so  a  statute  was  passed;  and  if  that  statute  Bp>- 
plied  to  the  case  of  words  spoken,  a  question  might 
arise  whether  in  this  case  they  were  entitled  to  plead 
such  a  plea;  and  that  involves  two  considerations; 
1st,  is  this  an  information  for  words  spoken?  and 
2ndly,  if  it  is,  is  that  a  case  within  the  statute?  I 
say  that  this  is  an  mformation  for  obstructing  a  ma- 
gistrate in  the  execution  of  his  duty.  \Lefroy,  C/. 
— Let  it  be  ever  so  clear  that  the  statute  does  not 
apply,  are  we  to  decide  that  upon  a  summary  motion 
of  this  kind,  there  being  no  appeal  from  our  decision, 
or  should  not  the  question  be  brought  on  by  demur- 
rer? 0*Brien,  J. — If  the  case  is  so  clear  that  the 
plea  is  bad,  you  will  get  judgment  on  demurrer.] 

Motion  refused^  hU  without  costs* 


Gotirt  of  Common  91^0. 

rUcpoitad  by  J.  FMd  MuMloi^  Eiq,  BMvltt«r.Jit.LftwJ 

Etbe  V.  M'DowELL. — April  17,  18. 

Exaptions — BiU  of  exchange — Evidence — Acceptance 
per  pro-*-^iifAoriil^  of  agent  ofj&int  stock  company 
to  aocqft — Misdirection — FrawaL 

The  plaintiff'  sued  Ae  official  manager  of  the  Tippe- 
rary  Joint  Stock  Bank  upon  a  bill  oj  exchange  aC' 
cepted  '*  per  pro  the  T^ppertxry  Joint  Stock  Bank^ 
William  Eelly,  manager.^^  One  of  the  defences 
being  a  traverse  of  the  acceptance^  William  Kelly 
was  asked  at  the  trial  by  the  counsel  for  ihepUiin- 
tiff  if  it  was  part  oj  his  business  as  manager  to  ac- 
cept bills  of  aechange  for  the  said  batik.  Held,  vptn  - 
exceptums^  that  the  question  was  admissible. 

A  book  which  was  produced  at  the  trial  was  deposed 
to  by  William  Kelly  as  being  one  qfthe  books  of  the 
bari^  and  contained  amongst  others  the  following 
entry: — "  1853.  I  beg  to  inform  you  that  Mr. 
William  Kelly  has  been  appointed  manager  here^ 
and  has  been  empowered  to  sign  all  documents  and 
endorse  aU  bills  on  account  of  thh  bastk.  I  enclose  ' 
specimen  of  his  signature**^  Service  of  a  notice 
upon  the  defendants  attorney  to  produce  the  original 
of  a  dreular  letter^  of  which  this  entry  was  a  oopy^ 
wmadmittedt  and  the  entry  tendered  in  evidence  by 
the  plaintiffs  counsel  The  judge  admitted  the  entry. 
Held,  that  the  entry  was  inadmissible. 

The  plaintiff  having  proved  the  fact  of  ihe  acceptance 
of  the  biU^  and  having  given  in  evidence  the  entry 
and  a  Utter  authorizing  William  KeUy  to  accept  the 
bill  from  James  Sadleir,  who  ioas  deposed  to  by 
William  KeUy  as  being  the  sole  acting  director  of 
the  bank;  and  WilHcan  KeUy  having  dqMsed  thdt^ 
he  washim^at  thetmie  <^  accepting  said hi&  ma-' 
najfer  of  Vie  odsik^  and  that  U  was  pari  of  his  '^hsi' ' 
astu6h^nanagii^t6acc^Wbibrthe.baf^i 
ihat  he  (^ksUered  fii  hoi  aimuir»  tb  tUd^' 

ihnJMm.'b^  bM'^'tmetf^m'Ai  fioti&U' 
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authorise  the  acceptance  of  biUe  woe  reeerved  to  the 
court  of  directors^  whUe  hy  another  of  them  it  was 
provided  that  three  directors  should  he  neceemry  to 
constitute  a  courts  not  being  in  evidence  at  this  stage 
of  the  trials  Held  that  the  judge  was  right  in  refus- 
ing^ at  the  dose  of  the  plaintiff's  case,  to  direct  a 
verdict  for  the  deJendanL 

The  defendants  counsel  proposed  to  ash  the  manager 
of  the  Provincial  Bank  tchether  this  bill  of  exchange 
was^  in  the  ordinary  course  of  business^  a  bill  that 
a  bank,  according  to  banking  usages^  would  accept 
for  an  inland  customer^  The  judge  r^ected  the  evi- 
dence.   Held  that  the  question  was  admissible* 

The  defendants  counsel  proposed  to  ask  the  same  wit- 
ness would  a  bUl  accepted  in  the  way  this  bill  was 
accepted,  according  to  tfie  course  af  trade  and 
bankers,  put  a  party  upon  inquiry  as  to  the  autho* 
rity  for  acceptance.  The  judge  rejected  the  m- 
dence.    Held  that  the  question  was  admissible. 

The  defendants  counsel  proposed  to  ash  the  same  wit- 
ness whether  authority  to  indorse  was  authority  to 
aoctpL  The  judge  rejected  the  evidence.  Held 
that  the  question  was  inadmissible. 

The  judge  told  the  jury  that  if  they  believed  that  WU- 
lieaik  Kelly,  as  the  manager  of  the  bank^  signed  die 
bill  by  direction  of  James  Sadleir,  and  that 
James  Sadleir  was  at  the  time  director  of  the  bank, 
they  should  find  for  the  plaintiff.  Held  that  this 
was  a  misdirection. 

Held  that  the  words  "  per  pro  "  upon  the  face  of  the 
bill  of  exchange  imposed  upon  the  plaintiff  the  onns 
of  inquiry  into  the  authority  by  which  it  was  ac- 
cepted. 

Held  that  knowledge  of  fraud  attending  the  acceptance 
of  the  bill  upon  the  part  of  the  plaintiff  s  attorneys, 
who,  in  this  particular  transaction,  did  not  act  as 
his  attorneys^  would  be  no  evidence  to  support  a 
plea  that  the  bill  was  accepted  through  fraud,  and 
that  the  plaintiff  had  notice  of  the  fraud  when  the 
*  bill  was  indorsA  to  himself. 

Thib  case  came  before  the  Goart  on  bill  of  excep- 
tions. .  The  aammoos  and  plaint  complained  that 
the  defendant  has  been  duly  appointed  and  b  the 
o^cial  manager  of  the  company  called  the  Tip- 
perarj  Joint  Stock  Bank,  onder  and  parsaant  to 
the  Joint  Stock  Companies  Winding- op  Acta,  one 
tboasand  eight  hundred  and  forty-eight,  and  one,  thou- 
sand eight  hundred  and  forty-nine,  and  that  one  John 
Sadleir,  on  the  twenty-sixth  day  of  November,  iu  the 
year  of  our  Lord  one  thousand  eight  hundred  and 
fifly  fivo,  by  his  bill  of  exchange,  now  oyer  due,  di- 
rected to  the  said  company,  required  the  Mdi  company 
to  pay  to  the  order  of  the  said  John  Sadleir  seventeen 
thousand  pounds  six  montha  after  date,  and  the  said 
cpmpany  accepted  the  said  bill;  and  the  said  Jotyi 
Sadleir  endorsed  the  said  bill  to  the  plaintiff,  of  a^ 
which  the  said  company  had  due  notice,  but  d^d  npt 
pay,  nor  haa  any  poripn  paid  the^said  bill,  i^id  the 
fime  is  la  atill  unpaid,  and  due  to  the  phuntilQ^  and 


there  b  now  due  to  the  pbmtiff  for  principal  ind  inte* 
test  on  foot  of  the  said  bill  the  sam  of  twenty-two 
thousand  and  eighty-six  pounds  and  seven  pence,  the 
particulars  of  which  are  endorsed  hereon.    The  defen- 
dant pleaded,  I  at.  that  the  said  bank  did  not  accept 
the  said  bill  of  exchange,  and  2Ddly,  that  the  said 
bank  was  induced  to  accept  the  said  bill  through 
the   fraud  of  the  said  John  Sadleir,  and  that  the 
plaintiff  had  notice  of  the  said  frand  when  the  aaid 
bill  was  fii-st  indorsed  to  himselfl     At  the  trial 
at  the  Trinity  after-sittiiigs,  before  Keogh,  J^  the 
plaintiff  produced  and  examined  as  a  witoeas  one 
William  Kelly  to  prove  the  fact  of  the  acceptance  of 
the  bill  of  exchange  in  the  writ  of  summona  andpUiot 
in  tills  action  mentioned,  and  of  which,  and  of  the 
acceptance    thereof,    the    following   b  a  oopj:^ 
I ''£17,000.     London,  26th  November,  1865.   Six 
I  months  afterdate  pay  to  my  order  seventeen  thoosaud 
j  pounds,    sterling,    value    received— -Jobm  Sadlbb. 
To  the  Tipperary  Joint  Stock  Bank,  Glonmel'*  «*  Ac- 
I  cepted  payable  at  the  London  and  County  Bank,  Lon- 
don.   Per  pro  the  Tipperary  Jomt  Stock  Baak.-- 
WiUiam  Kelly,  Manager.     (Endorsed)  John  Sadkir."* 
The  said  bill  and  acceptance  marked  A  was,  bj  coa- 
I  sent  of  the  parties  in  this  cause,  read  as  part  of  tlia 
I  bill  of  exceptions,  and  the  said  William  Kelly  deposed 
that  James  Sadleir  acted  as  director  of  the  Tippemy 
Joint  Stock  Bank  in  and  previous  to  May,  1855; 
that  no  other  person  acted  as  director;  and  he,  the 
said  James  Sadleir,  so  acted  from  thence  ODtil  th« 
bank  suspended  payment  iaFebmafj,  1866;  that  the 
name  and  handwriting  in  the  acceptance  of  the  said 
bill  of  exchange  was  hia,  William  Edly'a,  name  lod 
handwriting ;  that  at  the  time  he  accepted  said  bill  he, 
the.  said  William  Kelly,  was  manager  of  the  said  bank; 
and  thereupon  the  counsel  for  the  plaintiff  propoied 
to  ask  was  it  part  of  the  said  witness's  bnainesiu 
such  manager  to  accept  bills  of  exchange  for  the  nid 
bank;  whereupon  the  counsel  for  the  defendant  iate^ 
posed,  and  inaisted  that  the  siud  question  was  not  ad- 
missible to  prove  the  authority  of  the  said  witness  to 
accept  billa  for  the  aaid  bank ;  but  the  said  jndge  held 
that  the  said  evidence  so  offered  was  admissible  ia 
law ;  whereupon  the  said  question  was  pot  to  thesaid 
witness,  who  answered  the  same  in  the  affinnatife, 
and  deposed  that  it  was  part  of  hia  business  as  na- 
nager  as  aforesaid  to  accept  bills  of  exchange  for  the 
said  bank;  and  to  this  the  defendant  took  his  fim 
exception.     And  the  said  William  Kelly  farther  de- 
posed that  he  accepted  the  aaid  bill  of  exchange  in 
pursuance  of  a  letter  in  writing  from  said  Jaoei  ^• 
leir  to  said  witness,  bearing  date  the  'Hih  day  of  No* 
vember,  1855,  and  which  letter  ia  in  the  words  and 
figures  following: — 

"  My  dear  Sir,— If  you  get  a  blH  fiom  J.  Sadleir 
to  accept,  for  i$  17,000  or  so,  do  so,  and  retom  it  by 
early  post  on  Monday,  if  possible.  It  is  better  bare 
it  payable  at  London  and  County  Bank,  I  tbiok. 
I  r6mahi  yours, 

«  J.  Sadldb, 

"London,  24th Nov„  1855." 

.   'j  • 

This  letter,  marked  with  the  letter  B,  was,  by  eon- 
sent,  made  part  of  the  bill  of  exceptions.  A^  ^ 
aaid  William  KeUy  further  d^tMed  that  a  ^«ertahi 
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book  wbidi  was  proiSuced  at  the  said  trial  was  one  of 
tiie  books  of  the  said  bank,  kept  at  the  office  of  the 
said  bank,  at  Clonmel,  and  cont4iiniog,  amongst 
others,  ao  eotiy  in  the  words  and  figures  foUoiiing: — 
«*  165a  [  beg  to  inform  you  that  Mn  William 
KieUj  has  been  appointed  manager  here,  and  has  been 
empowered  to  sign  all  docnmeats  and  endorse  all  bills 
en  aceoont  of  this  bank.  I  en^slos^  specimen  of  his 
fignatdre.^  It  was  admitted  on  both  sides  that  no- 
tice to  prodnce  the  original  of  a  circular  letter,  of 
wliich  said  entiy  was  a  copy,  was  duly  senred  on  de- 
fendant's attorney  in  this  action,  before  the  trial,  and 
said  entry  was  tendered  in  evidence  by  the  counsel 
for  the  pkiDtifl^  which  evidence,  the  defendast  objected 
to.  The  judge  admitted  the  evidence  to  be  received 
•oeordingly,  and  to  this  the  defendant  took  his  second 
excepUcm.  And  the  said  William  Kelly  further  de- 
posed thai  .the  printed  words  in  the  acceptance  of  the 


said  bill  of  exchange — that  is  to  say,  the  words  **  Per 
pro  Tlpperary  Joint  Stock  Bank,"  were  stamped  with 
the  stamp  of  the  said  bank.    And  therenpon  the  said 
William  Kelly  was  cross-examined  by  the  counsel  for 
the  defendavt,  and  deposed  that  he,  William  Kelly, 
was  appointed  in  t^  month  of  March,  1853;  that  he 
knew  certvn  bank  books  produced  to  him;  that  there 
was  nothing  further  in  the  books  than  the  extract 
read  aathorucing  him  to  accept  bills ;  that  he,  witness, 
saw  the  said  circular  letter,  of  which  the  entry  afore- 
said was  a  copy,  on  the  day  on  which  same  was  is- 
sued; that  witness  could  not  say  when  he  saw  the 
eepy  of  said  circular  written  in  red  ink  in  one  of  the 
bank  books  produced  to  witness;  that  witness  could 
not  say  he  saw  said  entry  in  red  ink  in  the  years  1855, 
1^56.  1867,  or  1858;  that  witness  could  not  say 
whether  or  not  he  ever  signed  his  name  on  a  blank 
•tamp  as  accepter  of  a  bill;  that  he  could  not  say 
wbetiier  or  not  his  acceptance  of  the  bill  sued  on  was 
written  on  a  blank  stamp;  that  the  drawer  may  not 
have  signed  it  at  the  time;  that  he  (witness)  would 
not  swear  that  it  was  not  altogether  blank;  that  he 
thoagfat  it  was  not;  that  when  the  said  letter  of  the 
24th  November,  1855,  was  wiitten,  said  James  Sad- 
leir  was  ia  London,  and  the  witness  was  in  Clonmel; 
that  he  (witness)  believed  that  the  bill  was  not  drawn 
by  John  Sadkir  at  the  time  when  the  bill  was  ac- 
ct^ted;  that  witnesaCs  anthority  was  from  the  said 
James  Sadleir  to  send  it  to  the  said  John  Sadleir; 
that  he  (witness)  could  not  find  any  authority,  signed 
by  three  directors,  to  him,  to  sign  bills;  thai  witness 
never  knew  of  three  directors  of  said  bank;  that  he 
(witness)  was  nominated  by  James  Sadleir  as  ma- 
nager, at  £200  a  year;  that  he  (witness)  considered 
be  had  anthority  to  accept  bills;  that  he  accepted 
bills  for  the  said  Tlpperary  Bank;  that  John  Sadleir 
owed  £200,000  to  the  said  bank  when  the  said  bank 
stopped  payment;  that  hb  liabilities  to  the  said  bank, 
at  the  dmte  of  the  said  bill,  were  over  £200,000;  that 
ihritoesB  knew  Messrs.  Morrogh  and  Kennedy;  that 
the  said  Morrogh  and  Kennedy  were  the  solicitors  of 
the  said  bank,  and  understood  its  affairs  perfectly;, 
that  Mr.  McDonnell  was  the  lK>ok-kecper  at  said  Mor- 
rogh and  Kennedy's,  and  ihe  books  shewing  the  Mte 
of  the  said  John  SadMr'a  aeooaat  with  4he  said  bank 
i^are  at  their  offioe;  that  the  said  Morrogh  aild  Ken- 
acdj  were  the  attooieya  for  the  plaintiff,  and  for  tht 


said  John  Sad  ehr  also;  that  said  James  Sadleir  was 
the  managing  man ;  that  he  (witness)  knew  that  the 
bill  was  an  actommodatiori  bill ;  that  a  bill  was  dis- 
counted  in  the  Tlpperary  Bank  for  £21,000,  purport* 
ing  to  be  signed  by  the  plaintiff,  and  doe  5th  May, 
1855,  and  that  a  credit  was  sent  up  to  Morrogh  and 
Kennedy  for  the  amount;  that  seven  cheques  pro* 
daced  were  signed  by  John  Sadleir;  that  the  body  of 
some  of  them  was  in  the  handwrithif  of  said  Morrogh, 
and  others  in  handwriting  of  said  McDonnell ;  that 
witness,  in  some  instances,  sent  the  money  first  and 
got  the  cheques  afterwards.  ^  In  the  coarse  of  the 
cross-examinatioi  of  the  said  William  Kelly,  the  deed 
of  settlement  of  the  said  bank  was  produced  by  the 
defendant,  and  admitted  by  the  connael  for  the  plain- 
t  ff;  and  a  copy  of  the  said  deed  of  settlement,  marked 
I  C,  was,  by  consent  of  the  parties  in  the  cause,  to  be 
I  read  as  portion  of  the  bill  of  exceptions.      At  the 


I  close  of  the  said  William  Kelly's  evidence,  the  plain- 
tiff's connsel  read,  in  evidence,  the  said  bill  of  ex- 
[  change  and  the  acceptance  thereof,  thrletter  of  the 
I  said  James  Sadleir  to  the  saidWilliam  Kelly,  bearing 
I  date  the  24th  day  of  November,  1855,  and  the  entry 
aforesaid  in  the  bank  book  aforesaid,  which  said  entry 
was  Initialled  by  the  respective  attorneys  for  pUintiff 
and  defendant,  which  said  documents  were,  by  con- 
seat  of  the  parties,  incorporated  therewith,  and  then 
closed  his  case.     Whereupon  the  counsel  for  the 
defendant  called  upon  and  required  the  learned  judge 
at  Nisi  Privs  to  direct  a  verdict  for  the  defendant  on 
the  grounds  tha(  an  acceptance  of  the  said  bill  by  the 
s.ud  bank  was  not  proved;  but  the  learned  jndge  re- 
fused to  do  80,  and  ruled  that  there  was  evidence  iti 
support  of  the  issue  on  which  the  jury  might  find  that 
the  said  William  Kelly  had  authority  to  accept  bills 
for  the  said  bauk;  to  which  ruling  the  defe^ant  took 
his -third  exception.    The  defendant  thereupon  pro- 
ceeded to  give  evidence  in  support  of  the  issues  raised 
upon  the  defences,  and  pit>duced  and  examined  as  a 
witness  James  McDonnell,  who  deposed  that  he  knew 
Messrs.  Morrogh  and  Kennedy;  that  said  Morrogh 
and  Kennedy  carried  on  business  as  solicitors;  that 
witness  had  no  connection  with  them  for  the  last  twp 
years;  witness  had  been  in  the  employment  of  said 
Morrogh  and  Kennedy,  but  pieviously  was  In  the 
employment  of  John  Sadleir,  and  was  in  John  Sad- 
leii^s  employment  In  the  month  of  March,  1854,  and 
was  in  snch  employment  until  1856,  and  entered  into 
the  employment  of  Morrogh  and  Kennedy  in  April, 
1856,  and  continued  in  such  employment  for  two 
subsequent  years;  that  witness  had  a  private  office  in 
Morrogh  and  Kennedv^s  house;  that  said  Morrogh 
and  Kennedy  had  access  to  it;  that  a  book,  produced 
to  witness,  was  kept  by  him  at  the  said  office  of  Mor^ 
rogh  and  Kennedy,  when  he  (witness)  was  in  said 
John  Sadleir's  employment,  and  that  sud  Morrogh 
and  Kennedy  had  access  to  said  book;  witness  proved 
seven  cheques  to  he  signed  b;v  John  Sadleir,  and  that 
they  were  all  filled  by  said  witness.    The  system  was 
that  a  letter  Would  come  from  the  Tlpperary  Bank, 
and  he  (Mr.  Morrogh)  would  hand  it  to  witness,  and 
that  he  (witness)  would  fill  np  the  cheques;  that  then 
ho  would  hand  them  to  Mr^  Morrogh,  and  that  was 
the  ioMe  of  deaOng.    That  the  said  Tlpperary  Banl^ 
ceased  tending  accounts  on  the  28th  Febntary,  1856, 
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and  thalt  on  that  day  John  Sadleir  owed  £150,000  to 
said  bank.  The  defendant  produced  and  examined  as 
a  witness  Robert  Murray,  manager  of  the  Provincial 
Bank,  to  whom  the  said  biil  of  exchange  in  the  writ 
of  summons  and  plaint  in  this  action  mentioned  was 
banded,  and  he  was  asked  whether  it  was  in  the  or- 
dinary course  of  business  a  bill  that  a  bank,  according 
to  bflinking  usages,  would  accept  for  an  inlacd  cus- 
tomer, to  which  the  counsel  for  the  .plaintiff  objected, 
and  the  defendant's  counsel  insisting  upon  the  admissi- 
biJity  of  such  evidence,  the  learned  judge  refused  to 
admit  such  evidenoe,  and  decide  that  same  was  not 
admissible,  to  which  ruling  of  the  learned  judge  the 
defendant  took  his  fourth  exception.  The  counsd  for 
the  defendant  proposed  to  a^  said  Robert  Murray 
would  a  bill  so  accepted,  according  to  the  course  of 
trade  and  bankers,  put  a  party  upon  enquiry  as  to 
the  authority  for  aci^tance,  to  which  question  coun- 
sel for  the  plaintiff  objected,  and  counsel  for  the 
defendant  insisting  upon  the  admissibility  of  such 
evidence,  the  learned  judge,  at  Nisi  Prius,  refused  to 
admit  such  evidence,  and  ruled  that  same  was  not 
admissible;  to  which  ruling  of  the  learned  judgQ  the 
defendant  took  his  fifth  exception.  The  jcoqq^.  for 
the  defendant  further  proposed  to  ask  said  9rUo«is 
whether  authority  to  endorse  was  authority  to  accept, 
to  which  plaintiff's  counsel  objected,,  and  cooosel  for 
the  defendant  insisting  on  the  admissibility  of  such 
•videnee,  the  learned  Judge  refused  to  admit  same, 
and  ruled  that  said  evidence  was  not  admissible, 
to  which  ruling  of  the  learned  judge  the  defendant 
took  his  sixth  exception.  The  defendant  gave  and 
read  in  evidence  the  deed  of  incorporation  of  the 
TIpperary  Joint  Stock  Banking  Company,  bearing 
date  the  5th  day  of  July,  1842,  containing,  amongst 
others,  the.  following  provisions,  that  is  to  say,  Clause 
43,  which  IS  in  the  words  and  figures  foltowing:— 
**43.  That  three  directors  shall  be  necessary  to  con- 
stitute an  ordinary  and  ^yq  to  constitute  a  special 
Court  6f  Directors."  And  Clause  92,  which  is  in  the 
words  and  figures  following: — '*  92.  That  the  Court 
of  I>u*ectors  shall  make  all  such  regulations  and  rules^ 
and  give  to  the  secretary  or  other  person  or  persons 
in  the  employment. of  the  society  all  such  powers  not 
inconsbtent  with  any  of  the  provisioos  contained  m 
these  presents  with  regard  to  the  drawing,  endorsing, 
or  accepting  of  bills,  the  signing  of  receipts,  and  the 
lending  or  otherwise  disposing  of  the  funds  or  pro- 
perty of  the  society,  and  all  such  other  powers  gene- 
rally in  rec^  to  the  funds  or  property  of  the  society, 
and  the  management  of  the  business  thereof  as  the 
Court  of  Directors  shall  in  their  discretion  think  pro- 
per, subject,  hoifever,  to  the  control  of  •  general 
meeting."  And  defendant  further  gave  in  evidence 
several  cheques  signed  by  John  Sadleir.  There  was 
then  read  in  evidence  a  letter  of  the  said  John  Sad- 
leir, bearing  date  tW28th  November,  18&5,  which  is 
in  Uie  words  and  fij^oroe  following:-^ 

•«  28th  November, '55. 
**  London. 

**  Dear  8ir,-*-The  bill  of  26th  Instant  for  £  17,000, 
and  accepted  by  the  Tipperary  Bank,  i&  dn^wa  by  )n^i 
and  endorsed  by  me,  add  seot  to  Mr.  Eyre.    T(mT% 

"'J.Si«Maiu" 

li&eie  was  silsq  mA  in  ,evide&oe  tn  iriUm  ngceo- 


ment»  bearing  date  the  13th  day^of  May,  1855,  aai 
certain  deeds  bearing  date  respectively  the  Ist  day 
of  August,  1855,  and  the  18th  day  of  March,  .1854. 
Said  agreement  and  said  two  last-mentioned  deeds, 
and  a  printed  copy  of  said  deed  of  ineoiporatlo^  and 
endorsed  by  the  registrar  of  the  limned  jndge,  were» 
by  consent  of  the  parties,  incorporated  therewith,  to 
idiich  original  documents  defendant  craved  leave  to 
refer  on  the  argument  of  these  excepUonto;  and  there- 
upon, and  after  it  was  admitted  on  both  sides  that  it 
did  not  appear,  upon  full  search  m  the  bbdks,  thii 
there  had  been  any  Court  of  Directors  aotiDg  at  ail, 
the  defendant  closed  his  cas&  Upon  the  eloee  of  de- 
fendant's oase»  theconnsel  fer  theplmntiff  cldled  itpoa 
and  required  the  learned  judge  to  direct  the  jury  to 
find  for  the  plaintiff  on  all  the  issues;  and  counsel 
for  defendant  asked  the  learned  judge  to  subeait  the 
question  of  authority  to  accept  to  the  juiy,  to  whidi 
couusel  for  the  plaintiff  objected;  and  the  learned 
judge  told  the  jury  that  if  they  bdSev«d  that  th«  said 
William  KcUy,  as  the  manager  of  the  amd  Tip- 
perary Bank,. signed  the  said  bUl  of  djfccbaiig*  m 
the  .writ  of  summons  and  pkiotin  this  aotiott  vbemi 
tioned,  by  direction  of  the  said  James  Sadleir/ and. 
that  the  said  James  Sadleir  was  at  the  time  direo^ 
tor  of  the  bank,  th^  sboald  find  fbr  the  pluntf 
on  the  first  issne*  To  which  directloo  of  the  .learMi 
jndge  the  defendant  took  his  sevemh  exoei^lioek 
Counsel  for  the  defendant  called  upon  the  learried 
jndge  to  leave  as  a  questioii  ftnr  the  oonsideffalion  of 
the  jury  that  the  bill  sued  on  was  acee|]fted  in  fraud 
of  the  said  banking  company,  and  that  the  sad  plain- 
tiff, through  his  solidton,  Messrs.  Leonard  Moiregh 
and  James  Barron  Kennedy,  had  knowledge  <»f  all  tibe 
circumstances  connected  wkh  the  aeoeptanee  of  thh 
said  Inll.  and  the  relations,  and  the  state  of  the  m- 
count  between  the  said  John  Sadleir  and  sud  bankinl^ 
company,  from  which  the  jury  might  hifer  that  the 
acceptance  of  the  said  bill  was  fraudulent,  and  pro- 
cured by  fnind,  but  his  lordship  refused  t6  leave  said 
question  to  the  jury,  and  directed  the  jury  that  there 
was  no  evidence  of  fraud  in  the  acceptance  of  sknd 
bill,  and  that  the  jury  should  find  for  the  plaintiff  oh 
the  several  issues  alleging  fraud  and  knowledge  of  te 
fraud  by  the  plaintifi;  to  which  direction  of  tIA  learted 
judge  the  defendant  took  his  eighth  ezceptielr. 

Defendaht^s  Points  oh  Abqohemt  of  Ezcsfciqiisl 
1st.  That  the  evidenoe  of  William  Kelly,  thai  it 
was  part  of  his  business  as  manager  to  accept  bills  of 
exchange  for  the  bank,  was  not  legally  admiaaiUe^ 
inasmuch  as  the  authority  of  said  Wilfiam  Kelly 
should  be  proved  by  some  act  of  the  direoCors  of  said 
banking  company.  2nd.  That  the  copy  of  a  circular 
letter,  contained  in  the  bank  book  was  not  admissible* 
inasmuch-as  no  evidence  was  given  that  such  circular 
had  been  communicated  to  banken  or  traders,  or  in 
any  other  way  published,  and  inasmuch  aji,.even  if* 
legal  evidence  of  the  issue  of  said  circuhir  had  been 
given,,  said  circular  furnished  no  evidence  of  authority 
to  said  William  Kelly  to  accept  bills  for  aaki  bankittg 
company.  3rd.  That  the  learned  Jndge  Ahtouhl,  at 
tb^  dote  of  the  plaintiff's  cM,  hUve  dirfedted  the 
jniy  thut  thera  was  dO  eindenee  of;  aiAlioiity  ia  Wil-' 
liam  Keify  to  ooe^if  for  the  timk.die  bttiriM  tm<  «^^^ 
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iboald  bave  directed  a  verdict  for  the  defeadant,  io- 
lAmoch  as  the  circnlar  letter  necessarily  exdaded  any 
ftQtboritj  in  William  Eellj  to  accept^  and  farther,  in- 
ismoch  as  it  appeared,  in  point  of  fact,  that  no  Coort 
of  Directors  had  ever  been  hold,  and  that,  nnder  the 
deed  of  incorporation  of  said  banking  company,  which 
was  giren  in  evidence  by  the  plaintiff,  sach  an  antho- 
rlty  conld  only  be  conferred  by  a  Conrt  of  Directors, 
tod  ssid  William  Kelly  never  was,  in  fact,  daly  an- 
thorised  to  accept  bills  fqr  said  banking  co-npany,  and 
tbtt  the  form  of  acceptance  of  the  bill  sued  on  *'  Per 
pro  the  Tipperary  Joint  Stock  Bank ''  would  put  an 
iodoraee  on  inquiry  as  to  the  authority  of  the  person 
assQiDlng  to  accept  for  the  company.  4th.  That  the 
erideoce  as  to  the  usage  of  trade  and  custom  of  bank* 
eis  as  (0  accepting  inland  bills  of  exchange  was  legal 
eridenee,  and  the  learned  judge  was  in  error  in  refusing 
to  admit  snch  evidence,  inasmuch  as  it  was  a  material 
salject  of  inquiiy,  whether  the  bill  sued  on  was  of 
80ch  a  character  as  to  put  an  indorsee  on  inquiry  as 
to  its  validity,  and  the  authority  of  the  parties  to  said 
bill;  and  for  the  same  reason,  that  the  fifth  and  sixth 
exceptbns  should  be  allowed.  5th,  That  the  learned 
jodge  was  in  error  in  his  direction  to  the  jury,  on 
the  question  of  the  authority  of  William  Kelly  to  ac- 
cept for  the  said  bank,  forasmuch  as  the  question  of 
uthority  should  have  been  left  to  the  jury  generally; 
and  that  the  learned  judge  misdirected  the  jury  as  to 
what  facts  were  conclusive  evidence  of  authority,  and 
miadirected  the  jury  as  to  the  evidence,  which  would 
eBtablish  anth  facts.  6th.  That  the  learned  judge 
was  in  error  in  ruling  that  there  was  no  evidence  of 
fraud  in  the  acceptance  of  said  bill,  or  of  knowledge 
thereof  in  the  plainti£t  inasmuch  as  it  appeared  that 
f&ch  bill  was  so  accepted  at  a  time  when  the  drawer 
thereof  was  indebted  to  the  said  bank  in  a  sum  of 
about  £160,000,  and  said  bill  appears,  from  the  let- 
ters of  the  nid  John  Sadleir,  to  have  been  accepted 
b  blanki  and  to  have  been  so  accepted  l^  William 
Kelly,  by  direction  of  James  Sadleir,  and  was  ac- 
cepted without  consideration,  and  that  the  above  facts 
were  known  to  the  plaintiff,  through  his  solicitors, 
Means.  Morrogh  and  Kennedy,  who  were  at  the  same 
time  solicitors  for  the  said  plaintiff  and  the  said  bank- 
ing company. 

M'Kenna  (with  whom  was  Whiuride,  0.(7.),  in 
support  of  the  exceptions. — The  words  ^^per  pro  " 
are  snffideot  to  pnt  a  person  on  inquiry  in  order  to 
see  if  the  acceptor  has  authority  to  accept — Attwood 
V.  Munnings  (7  B.  &  C.  283);  Alexander  v.  Mao- 
henzk  (6  C.  B.  766):  Stagg  v.  ElUoU{\2  G.  B., N.S. 
373).  Express  authority  is  out  of  the  case.  Sul> 
eeqnent  ratification  b  ont  of  the  case.  There 
remains  only  the  question  of  an  authority  to  be  im- 
plied from  the  nature  of  the  proceedings.  This  im- 
plied authority  is  a  protection  given  to  the  public  in  a 
case  where  a  partner  is  seen  transacting  the  business 
of  a  firm.  **  Kvery  member  of  an  ordinary  partner- 
ship id  iis  general  agent  for  the  transaction  of  its  bu- 
Nuess  in  the  ordinary  way ;  what  is  necessary  to  carry 
on  the  partnership  in  the  ordinary  way  is  made  the 
test  of  authority  where  no  actual  authority  or  ratifica* 
ttoB  can  be  proved.'^ — 1  Lindley  on  Partnership^pp. 
192,  193*  This  is  applicable  on  the  supposition  that 
James  Sadleir  was  a  director,  and  accepted  this  bill 


There  is  no  implied  authority  in  a  member  of  a  Joint 
stock  company  to  accept  bills  of  exchange  on  the  part 
of  the  directors  or  of  the  company — Bramah  v.  Boberte 
(3  Bing.  N.  C.  963).  [Monahan,  C. «/:— The  sub- 
stantial question  here  is,  if  James  Sadleir,  by  his 
office  as  director,  had  authority  in  law  to  authorise 
William  Kelly  to  accept  an  accommodation  bilL  Yoo 
are  embarrassing  yourself  by  raising  a  question  of  im- 
plied authority.] — Brown  v.  Bi^eri  (16  M.  i^  W. 
252);  Kirk  v.  BeU  (16  Q.  B.  290).  Whether  as  a 
diiector  or  sole  director  James  Sadleir  is  not  in  a 
higher  position  than  a  servant  or  derk  for  the  purpose 
of  pledgiug  the  credit  of  the  company.  [^Monahan^ 
C.J* — Is  there  anything  in  Kirk  v.  BeU  from  which  ^ 
can  be  inferred  that  if  the  number  of  directors  bad  been 
less  than  three,  there  would  be  a  stop  put  to  the  ordi- 
naiy  business?]  The  plaintiff  has  given  no  evidence 
that  what  was  done  in  this  case  was  ordinary  busi- 
ness. Kvidence  by  us  to  dbprove  the  existence  of  the 
usage  contended  for  was  rejected.  Patteson,  J.» 
speaking  of  what  was  done  in  Kirk  v.  BeU,  says  **  It 
is  hard  to  say  what  is  extraordinary  business  if  this 
is  not^^—Bcd/aur  v.  Ernest  (5  C.  B.,  N.S.,  601); 
Ernest  v.  I/ichoUs  (6  Ho.  of  Lords,  N.  S.,  401).  Ac- 
cepting bills  is  not  the  ofdinary  business  of  a  bank 
which  is  not  a  bank  of  issue.  To  establish  a  liability 
on  the  part  of  the  bank,  James  Sadleir,  as  director  or 
sole  director  must  be  shown  to  have  had  authority. 
That  he  had  not  durect  authority  appears  from  the  pn>- 
vbions  of  the  deed  of  settlement.  Therefore  it  shonld 
be  shown  that  for  carrying  on  the  ordinary  business  of 
the  bank  the  exbtence  of  thb  authority  was  necessary. 
As  to  the  defence  of  fraud,  we  could  do  no  more  than 
give  indicia  of  fraud.  [ifofioAan^  C/.— Is  there 
any  aothority  for  this, — that  if  a  private  person  db- 
counts  a  bill  without  the  intervention  of  an  attorney, 
that  becanse  the  person  who  b  hb  attorney  in  other 
transactions  knoVs  the  bill  to  be  a  fraudulent  bill,  that 
thb  bill  will  bind  the  client?] 

Serjeant  Armstrong  and  J,  B,  Murphy  eonira,^-^ 
As  to  the  first  exception  the  objection  was,  that  the 
question  was  not  admissible  to  prove  authority.  The 
evidence  was  not  ofifbred  in  that  way,  it  was  to  prove 
the  employment  of  the  witness.  The  words  "  was  it 
part  of  hb  business  to  accept  ?  "  &c.  were  not  meant  for 
a  cover  nnder  which  an  acgnment  of  authority  might 
be  addressed  to  the  jury.  [Monahant  (/.Jl— **  Are 
you  the  person  who  generally  accepts  bilb  for  the 
bank? ''  might  be  admissible  as  a  question  of  a  faet  to 
go  to  the  jury.]  iChristian^  /• — ^The  objection  seems 
to  me  to  be  that  thb  was  asking  the  witness  to  answer 
what  it  was  the  province  of  the  jury  to  answer.  It 
was  asking  him  to  pnt  hb  ovn  constmction  upon  the 
terms  of  his  own  authority.]  ^Monahan,  OUTl^- 
Thb  exception  b  very  odd  in  form;  a  counsel  has  no 
right  to  except  if  a  question  for  any  pnrpose  be  legak 
The  time  to  except  would  be  when  the  judge  was 
making  a  wrong  use  of  the  answer.]  The  exception 
b  also  nnsustainabb«-for  thb  reason,  that  the  judge 
did  not  put  the  case  to  the  jury  upon  this,  but  upon 
the  authority  given  by  James  Siadleir.  As  to  the  se- 
cond exception,  the  entry  in  the  book  was  primary 
evidence  of  two  things;  first,  that  WHliam  Kelly 
did  fill  a  certain  office;  and  secondly,  of  the  fact  t^bat 
a  circttlar  was  sent*  It  is  at  least  a  duplicate  originsL 
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It  comes  oat  of  the  letter-box  of  the  eatablUhmeot* 
[Ba//,  •/. — This  which  70a  call  a  doplicate  original  is 
not  signed.  The  circular  was.]  That  goes  to  the 
weight,  not  to  the  admissibility  of  the  e/idence.  [A/b- 
nahan,  CJ. — We  have  it  in  evidence  that  this  was 
not  used  in  any  way  by  the  jndge.]  {Christian^  J, — 
I  do  not  think  either  of  the  first  two  exceptions  mate- 
rial, becanso  the  jndge  directed  the  jury  upon  other 
grounds.]  As  to  the  third  exception,  there  was 
plainly  some  evidence  for  the  plaintiff  to  go  to  the 
Jory.  The  deed  of  Incorporation  was  not  then  in  evi- 
dence. As  to  the  fourth  exception,  the  defendant's 
question  was  not  a  general  question  upon  mercantile 
usage.  \_Monahan^  C,J. — The  question  means,  is  this 
such  a  bill  as  a  bank  would  in  the  coarse  of  their  or- 
dinary busioess  accept?]  The  question  was  put  with 
reference  to  a  particular  instrument.  It  was  an 
attempt  to  ask  what  might  have  been  a  proper 
question  for  the  jury  if  there  was  proper  evidence. 
This  is  an  ordinary  bill  {ChriMian^  J. — It  is  a 
▼ery  material  question  if  this  was  an  ordinary  bill. 
Tbe  nsage  might  be  different  in  different  banks.  The 
question  appears  to  me  to  assume  that  there  is  a  gene- 
ral nsage  in  all  the  banks.]  \Monahan,  CJ. — How 
could  Mr.  Murray,  if  telling  the  truth,  avoid  saying 
yea  o** nay;  there  is  or  is  not  a  usage?]  ^Christian, 
•/". — ^The  likelihood  is,  that  he  would  have  given  what 
was  the  usage  of  the  Provincial  Bank.  ^Monahan, 
CJ. — Then  his  answer  would  have  been  rejected  ] 
[CAri^tan,  J, — The  danger  was  that  he  would  have 
given  an  answer  of  what  was  the  nsage  in  the  Pro- 
Tincial  Bank,  which  would  be  mistaken  for  a  general 
answer,  and  therefore  his  attention  should  have  been 
drawn  particularly  to  the  question.]  The  evidence 
was  not  admissible  at  all  to  control  the  contract.  The 
question  is  a  novelty.  As  to  the  fifth  exception — 
\Monahan^  C.J. — The  rule  must  be  substantially  the 
same  as  upon  the  fourth.]  The  seventh  exception  is 
the  main  one.  It  appears  from  it  that  the  defendant 
did  not  ask  the  judge  to  put  distinct  issues  to  the 
jury.  This  matter  was  within  the  scope  of  the  tran- 
sactions for  which  the  bank  was  formed ;  and  one  of 
the  proprietors  being  allowed  to  act  as  the  directory, 
and  having  authorized  Kelly  to  accept  this  bill,  the 
juiy  were  bound  to  find  for  the  plaintiff-— I!%ompjc/n 
▼.  Bdl  (10  Exch.  Rep.  10);  Forbes  v.  Afarshall  (1 1 
Exch.  Rep.  166);  Botfal  British  Bank  v.  Turquand 
(6  EL  &  Bl.  827);  Gordon  v.  Sea  Fire  Lije  Assfi- 
ranee  Society  (I  H  &  N.  599)-  Independently  of  the 
deed  of  sa.tlement  the  nature  of  the  business  of 
bankers  is  a  part  of  the  law  merchant,  and  is  to  be 
Judicially  noticed  by  the  Court — per  Lord  Campbell 
in  Bank  of  Avslralaaia  v.  Breillat  (d  Moore's  P.  C. 
Cases,  n3)\Brandtiov.Bamett  (I2Clk.&Fln.  787). 
The  92nd  clause  of  the  deed  b  a  dead  letter  as  be- 
tween the  bank  and  the  public.  Persons  dealing  with 
the  bank  were  not  bound  to  see  whether  the  provisions 
.  of  the  deed  were  complied  with  on  the  occasion.  This 
bill  is  not  accepted  by  procuration  within  the  meaning 
of  the  GUses  which  have  been  referred  to.  The  words 
mean  *'  as  I  here  testify,''  [^Afonahan^  CJf, — They 
mean ' "  I,  W.  E.  am  authorised  by  the  bank  to  ac- 
cept for  theiii  iand  subscribe  my  name."]  [CTm^ian, 
J. — It  shows  that  Kelly  had  a  speciMl  and  limited 
tnthority,  and  was  notice  to  the  public]    Kelly  put 


his  name  there  that  he  might  be  responsible  to  th« 
bank  if  he  put  it  improperly.  [ifoTuiAaii,  CmTI — Is 
not  this  the  ordinary  form  of  acceptance  J^tr  prof\ 
[^Christian,  «7. — It  is  the  exact  form  in  Skagg  v.  El- 
hott,']  There  is  an  estoppel  m  pcds  here  oa  the  bank 
to  prevent  them  from  denying  that  they  authorized 
this  bill  to  be  accepted  They  place  Kelly  out.  They 
place  the  stamp  with  these  words  in  his  control.  [Mth 
nahan^  CJ. — There  is  00  evidence  tbieit  there  ever 
was  another  bill  so  accepted.]  There  ia  no  evidence 
necessary  to  show  that  it  is  a  part  of  the  ordinary  bo- 
siness  of  banks  to  accept  bills.  It  might  as  well  be 
sought  to  be  proved  it  is  part  of  the  ordinary  boainess 
of  an  insurance  office  to  insure  lives.  [Bo//,  J. — It  is 
very  nnnsual  for  a  bank  to  acoept  a  six  months'  bill 
for  a  customer.]  [r^nvftan,  J. — It  is  unnsnal  for  a 
bank  to  accept  an  accommodation  bill  for  a  customer 
for  £300,000;  and  this  might  as  well  be  for  £300,000 
as  for  £17,000]  l^^onohany  C.J.—lf  by  the  con- 
stitation  of  this  bank  John  Sadleir  or  James  Sadleir 
had  power  to  bind  it  by  accepting  this  bill,  that  may 
be  proved,  but  we  cannot  assume  that  this  ia  the  or- 
dinary business  of  a  bank.]  It  was  never  doubted 
that  a  bank  might  accept  as  well  as  indorse,  [ifono- 
Aan,  CJ. — There  was  no  evidence  that  there  ever 
was  a  court  of  directors  established.]  It  was  admit- 
ted on  both  sides  that  there  was  no  court  of  directors 
acting.  If  three  directors  be  a  quorum,  and  two  hap- 
pen to  die,  it  wonid  be  hard  to  malw  out  that  th|9 
whole  business  of  a  bank  should  be  stopped.  The  or- 
dinary business  of  life  requires  that  it  should  not. 
How  else  could  the  survivors  meet  to  elect  a  snb^tt* 
tnte?  The  amount  of  £17,000  ought  not  to  sUrtls 
one  when  it  is  considered  what  sums  are  negodated  in 
London.  [^Chtiitian,  /.—This  was  £17,000  comiag 
at  the  heel  of  £1^0,000.]  If  some  innocent  party  is 
to  suffer,  in  what  fault  is  Mr.  Eyre?  [J^onahan, 
C,J» — You  consider,  leaving  out  of  view  that  this  was 
an  accommodation  bill,  that  if  John  Sadleir  had 
brought  an  action  upon  it  the  acceptance  could  not  be 
traversed?]  It  could  not.  IMonahan,  C.J. — Where 
is  the  evidence  that  this  man  generally  accepted  bills?] 
He  deposed  thaj  he  considered  he  had  authority  to  ac- 
cept bills,  and  that  he  did  accept  bills  for  tbe  bank. 
There  the  defendant's  counsel  leave  him,  and  ask  him 
nothing  about  accommodation  bills.  The  acceptance 
of  bill?  was  necessary  to  the  existence  of  this  banL 
Somebody  mns^  have  accepted  them.  Tbe  bank  was 
in  operation,  and  holding  itself  out  to  the  public  for 
transacting  business.  [^Cfirvftian,  J. — The  question 
is,  if  we  can  predicate  here  that  James  Sadleir  bad  au- 
thority to  accept  accommodation  bills,  he  being  al- 
lowed to  act  as  sole  managing  director.]  There  is  no 
distinction  between  accommodation  bills  and  others. 
IMonahan,  G.J.,  referred  to  Alexander  v.  M^Kenrie.'] 
The  plaintiff  is  not  in  a  worse  position  than  if  James 
badleir  had  himself  accepted.  It  wss  the  ordinaiy 
business  of  the  bank  to  accept  bills  and  to  accept  ac- 
commodation bills.  The  acceptance  of  a  partner  binds 
his  co-partner,  though  it  be  done  In  bi^eaeh  of  an 
agreement  between  them. 

Whiteside,  Q.C,  In  reply. — ^This  case  has  never 
been  tried.  Tbe  deed  is  tbe  sole  protection  for  the 
shareholders  of  a  joint  stock  company.  *|Ali  persmi 
must  take  notice  of  the  deed  and  the  proviaions  of  the 
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Act  If  thej  do  not  choose  to  acqaaiot  themsetf  es 
with  the  powers  of  the  directors  it  is  thei*  own  faalt; 
and  if  they  give  credit  to  any  naanthorlzed  )[>er8ons, 
thejr  most  be  contented  to  look  to  them  only,  aud  not 
to  the  company  at  large.'' — Ernest  ▼.  NichoUa  (6  Ho. 
of  Lords  Cases,  N.S.  419);  Balfour  v.  Emed(^  G.B. 
N.S^  601).  A  distinction  mnst  be  made  between  a 
member  of  a  common  mercantile  partnersbjp  aud  a 
shareholder  in  a  joint  stock  company.  No  one  will 
contend  that  a  joint  stock  company  would  be  liable  on 
a  bill  of  exchange  drawn,  accepted^  or  indorsed  by 
any  one  shareholder — Barnes  v.  Pennell  (2  Ho.  of  L. 
K.S.,  528).  There  was  no  power  to  change  the  coort 
of  three  directord  into  one  director.  An  authority  to 
indorse  is  not  a  power  to  accept,  according  to  Attibood 
T.  Munninge.  [^Monahan^  C.J, — What  is  the  mean- 
ing of  **  sign  all  documents ''  in  the  circular?]  Ordi- 
nary documents  as  letters  of  credit.  It  was  not  part 
of  James  Sadleir's  business  as  director  to  write  the 
letter  he  did«  John  Sadleir  could  not  have  recovered 
on  thb  bill  irrespectively  of  its  being  an  accommoda- 
tion m^Dickimon  v.  Valpy  (10  B.  &  C.  128).  This 
was  not  a  bank  to  cash  bills;  but  even  if  it  were,  it  is 
not  ordinary  mercantile  usage  to  cash  a  bill  for  six 
months  for  this  amount.  As  regards  the  exceptions 
taken  to  the  rejection  of  evidence,  we  had  evidence 
that  there  was  no  such  usage  as  was  contended  for. — 
Selwyn's  Nisi  Prins,  p.  359. 

Cur,  adv,  vuU* 

Majf  31. — MoMAHAM,  G.J.,  staled  the  defences  aud 
the  issues  opon  them. — The  plaluti£F  proved  by  Mr. 
Kelly  the  fact  of  the  acceptauce  of  the  bill.  The 
first  exception  arose  upon  a  quest  ion  pnt  to  William 
Kelly.  The  plaintiff's  counsel  proposed  to  ask  if  it 
was  part  of  his  business  to  accept  bills  for  the  bank. 
The  defendant  objected,  bnt  the  judge  held  the  ques- 
tion admissible,  and  the  defendant  excepted.  The 
objection  was  that  it  was  asking  the  witness  whether 
in  point  of  law  he  had  authority  to  accept.  It  seems 
to  ns  that  this  is  not  the  meaning  of  the  question,  bnt 
that  it  means,  **  Was  it  part  of  the  ordinary  business 
yon  discharged  as  manager?  "  The  counsel  had  no 
richt  to  assume  that  the  evidence  was  given  to  prove 
authority.  If  an  answer  is  given  which  is  admissible 
for  any  parpose,  it  cannot  be  objected  to.  If  the 
jodge  makes  a  wrong  use  of  the  answer,  that  would 
be  ground  of  objection  to  bis  charge  for  misdirection. 
We  have  no  doabt  bnt  that  this  was  a  mode 
of  proving  the  fact,  not  of  proving  authority. 
An  entry  is  part  of  the  next  exception.  [His  Loid- 
ship  read  the  entry.]  The  question  was  if  this  should 
be  admitted  as  evidence.  There  was  no  statement 
except  what  was  on  the  margin  that  the  circular  letter 
of  which  this  entry  was  a  copy  was  sent  at  all.  It 
is  at  most  only  a  copy  of  what  would  be  evidence 
against  the  bank.  We  think  thb  excption  should  be 
allowed.  [His  Lordship  read  the  third  exception  and 
the  evidence  of  William  Kelly.]  The  question  is, 
bearing  in  mind  that  the  deed  was  not  in  evidence  at 
the  time,  would  the  judge  have  been  justified  in  non- 
suiting the  pUintiff?  James  Sadleir  appears  to  have 
been  transacting  the  whole  business  of  the  bank.  No 
body  but  one  manager  and  one  director  appears  to 
have  been  transacting  its  business.     We  think  that 


the  judge  could  not  have  acceded  to  this  and  directed 
the  jury:  and  that  this  exception  should  be  overruled. 
The  next  exception  is  to  the  refusal  to  admit  the  evi- 
dence of  Robert  Murray.  He  described  biinself  to 
be  manager  of  the  Provincial  Bank,  and  he  was  asked 
if  this  was  in  the  ordinary  course  of  business  a  bill 
that  a  bank,  according  to  banking  usages,  would  ac- 
cept for  an  inland  customer.  When  a  witness  is 
asked  if  a  bill  is  such  a  bill  as  a  bank  would  accept, 
it  seems  he  has  some  knowledge  on  the  subject.  The 
question  assumes  that  there  is  a  banking  usage,  and 
that  Mr.  Murray  is  a  competent  witness  to  depose  to 
it.  Is  it  for  this  objectionable?  No:  If  the  usage 
does  not  exist,  the  witness  wopld  answer.^  **  1  know 
of  no  such  usage.''  Is  it  objectionable  in  substance? 
We  think  not.  We  have  ruled  that  there  was  tiprimd 
facie  case  to  go  to  the  jnry,  and  we  think  this  evidencb 
was  for  the  purpose  of  rebutting  it.  The  defendant 
might  show  by  and  by  that  Kelly's  authority  was 
limited  to  the  ordinary  course  of  accepting  bills  ac- 
cording to  banking  usage,  and  if  he  should  show  that 
Kelly  had  a  limited  authority  thi«  evidence  of  Murray 
by  and  by  might  be  material,  and  any  evidence  which 
by  and  by  might  be  material  is  legitimate.  As  to  the 
next  exception  we  thought  that  the  defendant  was 
asking  Murray  a  question  of  law.  As  we  understand 
It  now,  it  is  not  this,  bnt  it  is  asking  him  what  is  the 
practice  in  fiact;  and  if  his  answer  differed  froin  what 
turned  out  to  be  the  law  of  the  land,  that  might  be 
to  be  considered  afterwards.  But  treating  this  as  a 
question  of  a  matter  of  fact  like  the  other  question, 
was  this  a  bill  a  bank  would  accept  in  the  ordinary 
way,  we  think  it  was  allowable.  I  come  to  the  next 
exception.  The  defendant  proposed  to  ask  whether 
authority  to  indorse  was  authority  to  accept  This 
was  asking  Mr.  Mnrray  a  question  of  law,  and  we 
think  it  ought  not  to  have  been  put  The  ruling  oa 
this  point  should  have  come  from  the  judge,  nbtfroib 
the  witness.  The  judge  was  right  in  rejecting  this 
evidence,  and  we  overrule  this  exception.  I  come  to 
the  next  exception.  Two  clauses  of  the  deed  of  in- 
corporation are  set  out  By  the  43rd  clause  *'  three 
directors  shall  be  necessary  to  constitnte  an  ordinary, 
and  five  to  constitute  a  special  conit  of  directors.'^ 
It  did  not  appear  from  the  books  that  any  director 
ever  acted  at  alL  The  plaintiff's  counsel  asked  for  a 
direction  upon  all  the  bsnes;  and  the  defendant's 
counsel  required  the  judge  to  leave  to  the  juiy  the 
question  of  authority, — i  e.  whether,  nnder  all  the 
circnmstances,  Kelly  had  the  authority  to  accept  the 
bill  in  question — with  such  suggestions  as  to  the  law 
of  evidence  as  might  appear  to  the  judge  to  be  right. 
The  judge  told  the  jury  that  if  they  believed  that 
Kelly  as  manager  of  the  bank  signed  the  bHl  by  di^ 
rection  of  James  Sadleir,  and  that  James  Sadleir  was 
a  director  at  the  time,  the  acceptance  was  binding  on 
the  bank.  This  direction  has  been  attempted  to  be 
supported  upon  the  ground  that  if  a  partner  accept  a 
bill  and  a  stranger  get  it  he  can  recover  upon  it  and 
has  nothing  to  do  with  the  fact  that  the  one  partner 
accepted  in  breach  of  an  agreement  with  his  co-part* 
ner.  This  assumes  that  by  the  constitution  of  this 
bank  James  Sadieir  had  soeh  an  aathority.  We  can- 
not accede  to  this.  Althongh  Eyre  be  a  third  party, 
and  a  bonafde  holder  for  valoe,  without  any  know* 
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ledgo  of  what  existed  between  John  Sadleir  and  James 
Sadleir,  this  bill  upon  the  face  of  it  porported  to  be 
accepted  by  procaration.  I  might  make  a  great  db- 
play  of  cases  npon  the  law  of  procuration,  bot  I  need 
not  do  so.  AU  the  law  is  contained  in  the  case  of 
Stagg  r.  EiUott  (12  G.  B.,  N.  S.  373).  That  case 
was  tried  before  Chief  Justice  Erie,  when  it  appeared 
that  Stagg  was  a  linen-draper,  and  that  the  bill  sued 
on  had  been  indorsed  to  him.  He  was  a  bona  fide 
bolder.  It  was  proved  that  the  son  had  accepted 
nnmeroas  bills  in  this  form  for  the  father,  and  proof 
was  given  of  ample  authority  to  accept.  A  question 
arose  upon  fraud  which  the  jury  negatived.  The  evi- 
dence proved  that  the  son's  authority  was  limited  to 
accepting  bills  in  the  ordinary  coarse  of  business,  and 
if  that  had  been  a  bill  for  an  account  over- doe,  there 
is  no  doubt  but  that  the  father  would  have  been  bound. 
The  Chief  Justice  held  the  plaintiff  entitled  to  recover, 
but  it  being  admitted  that  the  son  had  a  limited 
and  special  authority,  the  question  arose  if  *^per  pro '' 
did  not  put  a  stranger  in  the  same  position  as  if  he 
was  coversant  with  all  the  relations  between  the  father 
and  son.  The  Chief  Justice  said:  ^^  I  am.of  opiniou 
that  my  brother  Shee  is  entitled  to  have  his  rale  made 
absolute.  It  seems  to  me  that  an  acceptance  in  this 
form  is  one  which  the  party  discounting  it  takes  at 
his  own  peril,  as  is  stated  in  Smith's  Mercantile  Law, 
5th  ed.,  264.  The  cases  of  AUwood  v.  Munnings 
and  Alexander  v.  M^Kenzie  are  distinct  authorities  for 
this  position.  Qrant  v.  Norway  (IOC.  B.  665)  is 
strong  to  the  same  effect.  (I  may  here  remark  that 
Orant  v.  Norway  is  an  authority  upon  this  case  of 
Eyre  v.  M^Dovf^  because  it  resembles  it.)  Where 
the  bill,  upon  the  face  of  it,  purports  to  be  accepted 
*per  procuratk>n,'  that  is  a  notice  to  all  the  world 
that  the  person  who  accepted  it  has  but  a  limited 
authority,  and  whoever  takes  it  does  so  at  his  own 
peril."  Mr.  Justice  Byles  says  what  expands  the 
judgment  of  Chief  Justice  Erie.  The  onus  was  thrown 
iipo9  Mr,  £yre  here  to  inquire  into  the  authority. 
The  deed  expressly  provided  that  the  board  of  direc- 
tors shonld  be  the  persons  to  appoint  by  whom  bills 
were  to  be  accepted,  and  it  is  a  conceded  fact  that 
Kelly  had  no  authority  so  given.  We  have  no  evi- 
dence that  such  a  board  existed.  What  then  is  the 
law  of  bills  accepted  by  agents  of  banks  and  joint 
^tock  companies?  I  shall  take  the  same  course  with 
this  question  as  I  have  done  just  now  with  the  law  of 
procuration,  and  refer  only  to  the  case  of  Ernest  v. 
NichoUs  <6  House  of  l/>rds,  N.  a  401);  [His  Lord- 
ship stated  the  Acta  of  Ernest  v.  Nid^oUs,'\  Lord 
Wensleydala  gives  the  judgment  more  snocmctly 
than  the  Chancellor.  He  says,  **The  principles  of 
Jaw  upon  which  the  liability  of  joint  stock  companies 
is  to  be  decided,  as  far  as  is  neoessaiyfor  the  decision 
of  this  case»  are  very  clear  and  perfectly  settled, 
though  not  always  in  practice  steadily  kept  in  view. 
The  law  in  ordinary  partnerships,  so  far  as  relates  to 
the  powers  of  one  partner  to  bind  the  others,  is  a 
branch  of  the  law  of  principal  and  agent.  Each 
member  of  a  complete  partnership  is  liable  for  himself, 
find,  as  agent  for  the  resty  binds'  them,  upon  all  con- 
tracts made  in  the  course  of  the  ordinary  scope  of  the 
partnership  business.  The  want  of  due  attention  to 
this  rule  in  iipplyhig  it  to  future  conditionid  partner* 


ship  and  to  other  associations,  sneh  as  that  of  pro' 
visional  committees,  has  been  prodactSve  of  frightfol 
loss  of  property  in  onr  own  time,  until  idtimatelj 
corrected  by  the  decisions  of  the  Courts  bekyw  and  of 
this  House.  It  is  obvious  that  the  law  as  to  ordinaiy 
partnerships  would  be  inapplicable  to  a  company  con- 
sistmg  of  a  great  number  of  indiWdnals  eontribn^g 
smaU  snms  to  the  common  stock,  in  whidi  case  to 
allow  each  one  to  bind  the  other  by  any  oontneft 
which  he  thought  fit  to  enter  into,  even  within  the 
scope  of  the  partnership  business,  would  soon  lead  to 
the  utter  ruin  of  the  oontributora.  On  the  other 
hand,  the  Crown  would  not  be  Kkly  to  give  them  s 
charter  which  would  leave  the  corporate  property  is 
tbe'only  fund  to  satisfy  the  creditors.  The  Legisla- 
ture then  devised  the  plan  of  mcorporating  these 
companies  in  a  manner  unknown  to  the  common  Isw, 
&C.,"  and  the  substance  of  what  he  says  is  this,  that 
a  contract /^rtmaybcie,  unless  it  be  entered  into  ac- 
cording to  tht)  deed,  is  not  binding  on  the  oompasy. 
And  the  deed  in  this  instance  requiring  three  direc- 
tors to  constitute  a  court,  tbe  contract  would  not  be 
binding  unless  the  aathority  was  given  accoitling  to  | 
the  deed.  Therefore,  the  judge  was  wrong  id  ipriog  ; 
the  jury  a  direction  that  James  Sadleir  had  antfcK)ritj.  1 
But  we  are  not  at  all  saying  thst  at  the  next  trki  ■ 
there  may  not,  as  a  matter  of  Act,  be  evidence  to  I 
show  an  authority  to  accept  this  bill,  becanse  it  seems  \ 
that  this  bank  have  altogether  abandoned  their  deed 
There  is  no  evidence  of  a  board  existing  or  transact- 
ing  business.  We  think  from  the  evidence  given  and 
from  tbe  evidence  which  was  sought  to  be  given  it 
may  not  be  impossible  to  show  that  by  common  cob- 
eent  of  all  the  shareholders  the  deed  has  been  abandoned 
and  thrown  to  the  winds,  and  an  authority  of  some 
kind  given  to  James  Sadleir  in  a  way  whkh,  under 
some  circumstances,  will  be  bhuliiig  on  tbe  eompaDy. 
Suppose  that  this  was  a  bank  carrying  on  basinees  in 
the  ordinary  way,  and  that  a  customer  banded  tbe 
manager  £100,  and  asked  for  a  bill  on  London  ftr 
that  amount,  a  jury  might  come  to  the  conclnsian 
that  he  had  authority  to  draw  a  bill  of  that  kind,  and 
if  London  did  not  honor  it,  the  bank  woold  be  liable 
to  be  sued  on  it.  I  do  not  think  it  judidons  or  ma- 
terial to  go  more  into  a  supposed  case  of  authority. 
There  is  a  great  deal  of  evidence  ^at  this  was  an  ac- 
commodation bilL  We  are  not  speenteting  as  to 
whether  the  plaintiff  may  not  be  somedme  abls  to 
show  a  jury  an  authority  which  will  bind  the  banL 
This  is  the  main  exception  which  we  think  should  be 
albwed.  By  the  8th  exception  the  defenidant  con- 
tends there  was  evidence  that  thi«  bOl  was  obtained 
by  fraud,  i  e.,  I  suppose,  by  the  fVaud  of  John  Sad- 
leir, I  do  not  stop  to  inqnire  if  there  was  fraud  as 
between  John  Sadleir  and  James  Sadldrv  '  It  seems 
that  James  Sadleir  had  notice  of  alL  But  (he  fact 
came  out  dearly  in  evidence  that  tho  parties  who  had 
b<:eu  the  phitntiff's  attorneys  were  not  his  attorneys  in 
this  matter,  and  we  do  not  bind  the  plaintiff  with  tbe 
knowledge  of  his  attorneys.  The  1st,  3rd,  6th«  and 
Sth  exceptions  are  overruled,  and  the  2nd,  4th,  6th, 
and  7th' allowed. 

Vemre  de  nova. 


.  IrBt  ttttdfi  JXttititt. 
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Hall  v.  BuBTO!i.^-JifiM  5. 

PUadinff — TUU  to  easement. 

The  SlH^Ktion  of  the  Common  Law.Froeedure  Aot^ 
ISSB^has.nd  altered  the  rule  that  a  pfeauthuA 
juaHjiea  an  Act  complained  of  under  an  easement 
must  set  out  the  pardcutepr  HAe  upon  wkuA  the  dS' 
Jendant  rdtes. 

M'Kenm,  for  the  plaintiff,  af^ied  to  Mt  aside  the 
third  deleace  as  embarrassing.  The  action  was  tres- 
spass for  stopping  np  a  floe;  and  the  plea  stated  that 
the  **  defendant  was  in  possession  of  a  messnagfo,  with 
the  appartenanoes»  known  as  93  Lower  Monnt-street, 
and  the  plaintiff  was  possessed  of  the  lionse  known  as 
Ko.  94  in  the  said  street;  and  that  there  was  a  floe 
in  the  wall  between  them ;  and  that  the  defendant 
was  entitled  to  maintain  his  flue  and  to  stop  np  any 
opening  therein,  and  to  nse  it  for  cariying  away  any 
smoke  from  the  plaintiff's  flae;  and  that  the  plaintiff 
wrongfolly  made  an  opening  in  the  wall  by  which 
the  smoke  escaped;  and  that  all  things  occnrred  to 
entitle  the  defendant  to  stop  np  the  opening  which 
is  the  opening  complained  of/'  This  defence  does 
not  show  on  what  facts  the  defendant  relies  to 
found  the  easement  claimed;  and  it  does  not  appear 
that  snch  exists  of  necessity.  The  defendant  claims 
to  hare  a  flae  without  an  opening  in  it.  The  partic- 
ular title  under  which  the  defendant  claims  shonld  be 
set  ont — Qale  on  Easements,  546. 

PaUes^  contra — Under  the  old  qrstem  what  is  here 
pleaded  woald  be  sufficient  to  support  an  action  by 
the  defendant  against  the  plaintiff.  There  was  the 
old  distinction  in  Saunders  that  more  certainty  was 
required  in  the  plea  than  in  the  declaration ;  but  the 
81st  section  of  the  Common  Law  Procednre  Act, 
1863,  has  taken  that  away.  The  Act  has  taken  away 
all  these  objections  for  want  of  certainty,  subject  to  a 
discretion  in  the  Court  Such  a  declaration  could  not 
be  set  aside  as  embarrassing.  '  The  only  other  ways 
to  plead  would  be  to  set  out  the  fee  or  to  show  a  title 
in  us,  carrying  the  easement  with  it.  [Monahan^  (7. 
J. — ^The  plaintiff  wants  to  know  how  yon  are  going  to 
show  the  easement]  [Christian^  J, — ^According  to 
Gale  on  Easements,  the  easement  should  be  specially 
pleaded  whether  put  forward  by  a  plaintiff  or  relied 
on  by  a  defendant]  \Monakany  C.J. — ^That  would 
gtre  the  jndge  and  the  parties  knowledge  of  what  was 
going  to  be  tried.  There  is  no  doubt  bnt  that  before  the 
Common  Law  FK)eednre  Act  this  plea  would  have 
been  bad.  You  should  show  that  that  Act,  whose 
object  is  certainty,  makes  it  good.]  XChristiant  «7.~- 
Ib  not  the  plea  embarrassing  when  it  leaves  the  plain- 
tiff entirely  ignorant  of  whi^t  he  is  to  meet?]  Had 
the  action  been  bronght  by  us,  what  is  in  this  plea 
wonld  have  been  in  a  summons  and  plaint;  and  then 
there  must  have  been  a  plea  which  would  have  raised 
this  question,  and  such  a  plaint  could  not  be  set  aside. 
[Mondhany  (7.«7. — It  is  very  possible,  if  so,  that  they 
could  compel  particulars  fh>m  you.]  By  the  old  rule 
the  assignee  of  a  reversion  should  have  always  shown 
his  title;  and  the  Court  has  held  that  the  Common 
Law  Procedure  Act  altered  that 

MoKADAN,  CJ^— We  do  not  think  that  Mr.  PaN 


lea  has  riiown  ns  any  anthori^  for  deparUng  -fhwl 
what  shonld  have  been  the  plea  before  the  pasaiaig  «f 
die  Common  Law  Procedure  Act 

Leave  was  given  to  the  defondant  to  anraad  bia 
plea  withont  prejudice  to  the  notice  of  trial 

Rule  aeoordmgkf' 


Cxnosuift  v»  l^MUr-Juue  12. 

[Coram  Bali^  Eiooh,  and  Cbbistian,  JJ.] 

Demurrer-^Set  off-^Frmcipal  and  a^sn^--JaaTertiL 

To  Qn  action  for  not  accounting  the  defendanit  an 
auctioneer,  pleaded  that^*^ as  to  the  sum oj  £\6  3^., 
portion  of  tie  said  snm  of£  ,  that  goods  to  the 
amount  of  £16  3s.  were  purchased  from  hini  by 
J,  S.f  that  the  said  J.  S.  is  a  solvent  person^  and 
resident  in  Armagh;  and  thai  the  said  goods  tnsns 
hy  the  custom  of  Armagh  delivered  to  him  without 
being  paid  for;  and  that  the  plaintiff  was  indebted 
to  the  said  J.  S.  in  the  sum  of  £16  3s.  for  money 
paidy  and  for  work  and  laoor;  and  that  the  said 
J.  S.  reJusBd  to  pay  to  the  defendant  the  said  sum 
of  £16  3s.  although  reqaested  to  do  sPf  of  all  which 
Oie  plaintiff  had  notice.^*  tieldi  a  had  flen  upon 
demurrer. 

Fraser  (with  him  Armstrong,  Ser^'eant)^  for  the  plain- 
tiff,  demurred  to  a  plea  of  the  defondant.  The  action 
was  brought  against  an  ancdoneer  for  not  acconntmg^ 
and  the  defendiuit  pleaded  that  he  did  account  in  manner 
thereinafter  mentioned.  The  plea  set  ont  oertam  'pay- 
ments, and  added,  "  as  to  the  snm  of  £16  38.,  per* 
tion  of  the  said  sum  of  £  ,  the  defendant  says 
that  goods  to  the  amount  of  JS16  da.  were  purchased 
from  him  by  J.  S.;  that  the  said  J.  S.  is  a  s^veat 
person  ahd  President  in  Aimagh;  and  that  the  said 
goods  were  by  the  custom  of  Armagh  deliverad  to  him 
withont  being  paid  for^  and  that  the  pkintiff  was  in- 
debted to  the  said  J.  a  jn  the  sum  of  £16  ds.  for 
money  paid  and  for  work  and  labor;  «nd  that  the 
said  J.  S.  refused  to  pay  to  the  defendant  the  said 
snm  of  £16  3s.  although  reqaested  to  do  so,  pf  «11 
which  the  plaintiff  had  notice.''  This  plea^ieitber 
traverses  nor  confesses  hud  croids.  It  amounts  in 
substanoe  to  a  confession  of  the  breach  of  oontcaot» 
but  alleges  no  sufficient  excuse.  A  set*  off  of  debts 
due  by  the  phiintiff  to  a  third  perKm  la  no  answer  to 
an  action  by  a  principal  against  his  asent.  la  Bmwn 
V.  Staton  (2  Chitty's  Rep.,  353),  which  was  aa  aotiott 
against  an  anctioneer  for  not  aooosnting;  Bayley»  J., 
says,  *'It  cannot  be  eontended  that^an  -agent,  haa 
duly  accounted  unless  he  pays  over  theM  prioe.'* 
— Selwyn's  Nisi  Prius,  p.  111.  [BoZ^  7.— The  de- 
fendant was  not  eaaployed  to  settle  an  acopnnt  be* 
tween  Stanley  and  the  phuntiff.]  «• 

Harrison,  Q.<7.,  and  ffanall,  eonira. — ^The  evi* 
dence  in  Brown  v.  Staton  disclosed  a  pastom  that  the 
anctioneer  should  not  deliver  the  .goods  till  paid  for. 
"  Thb  right  of  agents  <to  maintain  actiona  upon  con- 
tracts made  on  behalf  of  their  principals)  is  snbordi- 
nate  to  and  controUabler  by  their  principals;  Jmd  in 
favor  of  the  other  contracting  parties,  this,  right  is  also 
modified  so  as  not  to  work  any  iajuatice.  or  wroag  to 
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them — Story  oo  Ageocy,  see.  402.    It  would  be  a 
wroDg  that  Bell  should  see  SUnley  take  away  the 
goods  and  hare  himself  to  pay  for  them,  and  have  no 
remedy  against  SuokXey^Atkyns  t.  Amber  (2  Esp. 
R.  493;.     IBaU,  /.—How  do  yon  dlstingnUh  this 
case  from  the  one  in  Ghitty's  Reporto?]     There  the 
aoctioneer  did  wrong  in  delivering  the  goods  without 
being  paid  for  them  contrary  to  the  custom.    Here 
the  custom  was  otherwise.    The  summons  and  plaint 
does  not  by  implication  or  averment  state  that  any 
money  came  into  the  hands  of  Bell  which  he  has  not 
paid  over.     AcconoUng  does  not   necessarily  mean 
payment  of  money.     In  the  case  in  Ghitty  it  meant 
cadh,  becanse  the  defendant  got  the  goods  upon  the 
the  ierms  of  selRng  them  for  cash.    He  was  in  this 
dilemma,  that  he  kid  either  received  the  money  or  had 
sold  the  goods  without  being  paid  when  be  ought  not. 
**  If  the  purchaser  has  a  set-off  against  the  principal, 
and  has  bought  in  reference  to  that  claim,  he  may 
set  off  the  claim  in  a  suit  brought  by  the  agent  with 
the  same  effect  as  if  it  were  brought  by  the  principal." 
— Storey  on  Agency,  sec.  404.     Cappin  v.   Walker 
(7  Taunton's  Rep.  237);  Coppin  v.  Craig  (7  Taun- 
tno^a  Rep.  243).     The  question  resolves  itself  Into 
whether  Bell  can  enforce  payment  against  Stanley — 
Holmes  Y  TaUon  (5  El.  &  Bl.  63)  shows  that  if  Bell 
were  to  sue  Stanley,  the  set-off  which  the  latter  has 
against  Cummiug  would  be  a  defence  to  the  action — 
J^oia  V.  Chappk  (2  Ghitty's  Rep.  387);   Varden  v. 
Parlor  (2  Espinasse,  710).    This  is  a  proper  ac- 
counting, and  will  prevent  circuity  of  action. 

Armstrong^  SerjL  in  reply. — It  is  important  to  con- 
sider exactly  what  this  defence  is.  It  is  neither  more 
nor  leas  than  set-off.  The  statement  of  the  custom  of 
Armagh  is  Introductory;  and  if  the  defence  stopped 
with  that  and  did  not  state  that  Camming  owed  the 
money  to  Stanley,  it  would  be  bad.  Therefore  this 
b  a  set-off  and  nothing  more.  [CAruftan,  Jl-^There 
is  no  averment  that  the  plaintiff  employed  the  defen- 
dant with  reference  to  the  alleged  custom.  The  value 
of  those  customs  is,  that  they  enter  into  the  contract.] 
The  defence  is  pleaded  to  a  count  for  unliquidated  da- 
mages, and  is  therefore  iuAdmissible. — Thorpe  ▼. 
Thorpe  (3  B.  &  Ad.  680).  Wherever  there  is  a  set- 
off it  must  be  of  mutual  debts-*-Addison  on  Contracts, 
989.  Accounting  is  paying  over  the  money.  This 
case  cannot  be  distinguished  from  Brown  v.  Staton^ 
which  defines  the  duty  of  accounting. 

Ball,  J.— The  demurrer  must  be  allowed.  Apart 
from  other  ground^  the  want  of  notice  is  in  itself  suf- 
ficient. 

CBRiSTuir,  J.— If  there  be  a  right  of  set-off  against 
the  plaintiff  I  think  it  would  be  going  a  good  way  to 
show  that  the  auctioneer  had  sufficieutly  accounteid  to 
sliow  that  he  had  no.  means  of  doing  so  but  by  com- 
mouctng  an  action  in  which  he  must  have  failed.  But 
the  custoii  b  not  laid  here  as  anything  which  formed 
a  part  of  the  contract.  The  allegation  is  simply  this : 
that  after  the  contract  was  entered  into  in  the  ordi- 
nary way,  implying  the  duty  to  sell  for  cash  and  cash 
oaiy,  the  defeadant  delivered  the  goods.  As  against 
the  plaintiff,  who  knew  nothittg  of  thb  custom,  the 
defendant  acted  illegally;  and  it  was  owing  to  his 
acting  illegally  that  thb  arose.  The  case  b  indis- 
linguishable  from  Brown  v.  Siaton^ 

Judgment  for  the  plaintiffs 


CUMNINOUAIC,  ArPELLAVT;   WrTHEBSi  UaPOKMBT. 
Qom,  AFFELLAHT;'  MOBBAT,  RBFOHDBrr.— ^09.  23. 

Caaea  etaied  hy  the  magistrates  o/  the  Metropolitan 
Police  Court^Conatruetion  oj  17  J-  18  VieL,  e, 
89 — Tippling  on  uniicensed  premises. 

ne  3rd  4r  4th  sections  of  the  17  *  18  Vic^  c  89, 
apply  exclusively  to  where  there  is  no  Ikenoe  at  all 

Therefore,  where  A.  B.  was  convicted  under  the  4tk 
,  section  by  the  magistrates  of  the  MetropolUaa  Police 
CouH,  of  having  been  found  to  be  tippling  on  unli- 
censed premises,  and  O.  2X,  the  owner  of  the  pre- 
mises was  convicted  under  the  3rd  section  of  having 
sold  and  kept  for  sale  beer  not  being  duly  UetMed, 
and  it  appeared  that  the  premises  in  question  were 
licensed,  but  not  licensed  for  the  sale  oJ  beer  to  be 
consumed  on  the  premises,  such  conmctions  loere 
quashed. 

Thess  were  cases  sUted  by  the  Justices  of  the  Metro- 
politan Police  Coui-t  for  the  opinion  of  the  Court  of 
Common  Pleas,  pursuant  to  20  &  21  Vict.,  c  43. 
By  the  former  it  appeared  that  Cunningham  was 
charged  by  a  certain  complaint  with  having  been  foood 
tippling  beer,  to  wit,  porter,  and  with  having  the  ap- 
pearance of  having  been  tippling  between  the  hoars  of 
one  and  two,  sum^  on  the  4th  of  Jnne,  1863,  on 
Quin's  premises,  such  premises  not  being  lioeosed, 
contrary  to  the  4th  section  of  17  <&  18  Vict,  c.  S9. 
The  latter  stated  that  Quin  was  c^aiged  by  a  oeruia 
complaint  with  having  sold,  and  kept,  and  exposed 
for  sale,  be^,  not  being  duly  licensed  to  sell  the  same, 
contrary  to  the  3rd  section  of  17  &  18  Via,  c.  89. 
The  facts  were  conceded.  It  appeared  that  Qoin  had 
a  licence  to  sell  beer,  and  it  was  contended  that  be 
was  duly  licensed.  The  magistrates  convicted  and 
fined  both  the  parties,  under  the  4th  and  3rd  sectiou 
respectively. 

Dowse,  0,0.^  for  the  appellants  contended  that 
their  counsel  had  thei  right  to  begin,  and  cited  Reg,Y. 
Brophy  (9  Ir.  a  L.  Rep.,  App.  xL),  in  which  Lefroj, 
C.  J.,  said  that  the  junior  counsel  for  the  appellant 
should  open  the  argument. 

Serjeant  Sullivan,  for  the  respondent,  cited  a  cue 
in  England  in  which  Bramwell,  B.,  held  that  where 
there  was  a  conviction  the  respondent  shonld  begin, 
because  the  onus  was  upon  him. 

For  the  present,  the  appellant's  counsel  was  allowed 
to  begin. 

Dowse,  Q,C.  (with  him  J.  ^.Ourran)— The  17  & 
18  Vict.,  c  89i  b  aimed  at  unlicensed  bouses,  and  if 
a  house  be  licensed  for  any  purpose,  it  b  inapplicable. 
It  is  another  question  whether  the  owner  b  not  Uable 
to  the  revenue  under  another  Act  By  an  unlicensed 
house,  I  mean  one  in  which  the  party  sets  np  and  selb 
without  having  any  licence  at  alL  Under  the  2ud 
secL  of  the  6  Geo.  IV.,  c.  81,  every  person  who  shall 
sell  strong  beer,  only  in  casks  containing  not  less  than 
4jt  gallons,  or  in  not  less  than  two  doaen  reputed 
quart  bottles  at  one  time,  to  be  consumed  elsewhere 
than  on  the  premises,  may  obtain  a  licence,  and  every 
person  duly  authoriaed  by  justices  of  the  peace  to 
keep  an  inn,  &0.,  may  obtain  a  licence  to  sell  beer  by 
retail,  to  be  consumed  on  the  premises.  The  penalty 
under  the  26th  section  of  that  Act  for  selling  beerbj 
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letail  to  be  oonsumed  on  the  premues  withbnt  a 
lioenoe.  is  £50.  By  the  let  section  of  the  26  ft  27 
Vie.,  c.  33«.  any  person  who  shall  haye  taken  ont  the 
fonner  of  these  lioencesi  maj,  npon  pajment  of  a 
guinea  additiooaU  take  ont  an  additional  licence  to 
nell  beer  in  any  less  quantity,  but  not  to  be  consumed 
on  the  premises,  tt  wonld  be  nnjust  that  if  a  stran- 
ger goes  into  a  house,  and  sees  before  him  bottles  of 
beer  and  porter,  and  purchases  one  of  them,  hesbonld 
be  taken  to  the  station-house,  and  subjected  to  a 
penalty,  because  a  party  *  sella  a  quantity  he  is  not 
allowed  by  his  lioeaoe.  to  sell,  and  may  be  liable  to 
the  rerenue.  If  he  goes  in  where  there  is  no  Ikence, 
he  is  a  purchaser  with  notice,  and  must  pay  ibr  it; 
but  if  this  conviction  were  good,  it  would  follow  that 
if  a  party  go  into  a  large  shop  such  as  Kinahan's, 
and  take  a  corkscrew  out  of  hb  pocket,  and  open  a 
bottle,  not  only  is  he  liable  to  be  fined  two  shillings 
and  sixpence,  but  all  the  wine,  spirits,  beer,  &c^  and 
all  the  bottles  on  the  premises,  are  liable  to  be  confis- 
cated. The  reason  why  these  latter  are  ever  to  be 
confiscated  is,  because  it  is  presumed  the  party  has 
the  beer  there  to  sell  it  without  a  licence.  It  is'nsual 
in  EngUnd  to  put  up  over  the  door  of  the  house, 
**  Licrased  to  be  drunk  on  the  premises;"  but  there  is 
not  a  house  in  Dublin  where  tlmt  is  put  up.  **  Re- 
tail "  is  a  comparative  term ;  it  means  to  sell  in  small 
quantities.  What  one  man  would  consider  selling  by 
retail,  another  would  not.  It  cannot  be  said  in  this 
instanoe  that  beer  was  **  sold  without  a  licence,  or 
kept  for  sale  without  a  licence."  With  regard  to 
Qfun  the  question  is,  if  a  man  who  has  a  licence  to  sell 
a  bottle  of  beer  to  be  drunk  out  of  the  premises,  and 
who  allows  it  to  be  drunk  oh  the  premises,  is  liable 
to  a  penalty.  [^ChrisUan^  J. — ^Yonr  argument  is  that 
not  an  excets  of  the  licence,  hot  the  total  absence  of 
a  licence,  is  what  is  meant  in  this  Act?]     Yes. 

Serjeant  Sullivan  and  Waters^  oorUr<L — There 
may  be  some  distinction  between  the  two  convictions. 
Any  ambiguity  in  the  3rd  section  of  the  17  &  16 
Yict,  c.  89,  is  cured  by  the  4th  section.  The  con- 
struction contended  for  is  unreasonable.  There  were 
two  classes  of  licences  in  Ireland,  a  wholesale  licence 
and  a  retail  licence.  All  the  provisions  of  6  &  7 
Will.  4,  c.  38,  relating  to  retail  licences,  refer  to  what 
is  to  be  drunk  on  the  premises.  A  retail  licence 
means  a  licence  to  sell  for  consumption  on  the  pre- 
mises in  opposition  to  a  grocer's  licence.  The  25th 
section  of  6  Geo.  4,  c.  81,  requires  the  words  *'  li- 
censed to  sell  by  retail "  to  be  put  npon  the  public- 
bouses,  and  these  words  are  npon  the  publio-honses  in 
DubHn.  The  Acts  previous  to  the  6  &  7  Wm.  4, 
c  38,  were  found  insufficient  to  check  a  growing  evil 
iu  large  towns.  Many  men  got  a  grocer's  licence, 
which  the  Revenue  think  they  cannot  refuse  to  any 
one,  and  this  was  found  to  be  a  cover  for  selling  by 
retail  The  words  *'  duly  licensed  "  in  the  3rd  sect, 
of  the  17  &  18  Vict.,  c.  89,  mean  ''duly  licensed  in 
that  behalf."  The  worda  ''  or  had  been  illegally 
consumed,"  refer  to  unlawful  consumption  on  the 
premises.  *'  On  such  unlicensed  premisee^"  in  the  4th 
flection,  mean  premises  unlicensed  for  sale  by  retail. 
If  an  extdnsive  grocer  sells  for  consumption  on  the  pre- 
miiies,  everything  in  his  concern  is  liable  to  be  seised. 
The  effect  of  dis-affirming  this  conviction  will  be  to  do 


away  with  the  necessity  of  getting  a  retail  licenced 
[Afonahan^  CJ. — ^There  Is  no  doubt  but  that  In  one  of 
these  cases  the  man  has  made  himself  liable  under 
another  Act  to  a  much  larger  penalty.  No  doubt, 
the  vendor  does  not  go  soot  free,  no  matter  what 
conetmction  we  put  upon  this  statute.  The  question 
is,  does  a  man  who  tipples  in  a  licensed  house,  incur 
a  penalty  merely  because  there  is  a  violation  of  that 
licence,  or  is  the  Act  only  applicable  to  where  there 
is  no  licence  at  all?]  To  hold  it  so,  wonld  be  to  make 
it  nugatory.  \Monahany  C,  J. — It  will  not  make  it 
utterly  nugatory,  since  there  is  still  a  large  class  of 
cases  to  which  it  Is  applicable,  via.,  thos)  in  which  , 
there  u  no  licence.]  It  will  render  it  tn^atoij  as  to 
illegal  offences.  [JfonoAort,  C  J, — ^That  is  begging 
the  question.]  The  word  '^  duly  "  would  be  superflu- 
ous if  the  Act  applied  only  to  unlicensed  houses.  The 
4th  section  takes  a  dbtinction  between  '*Tetailed " 
and  *'  sold  without  a  licence."  So  in  the  schedale  to 
the  6  Geo.  4,  c  81,  retailing  Hud  selling  with  a 
licence  are  put  under  different  heads.  «'  Licensed  " 
is  a  generic  term,  and  includes  different  species  of 
licensing. 

Cvrran  in  reply. — The  schedule  to  the  6  Geo.  4, 
c.  81,  and  the  3  &  4  Wm.  4,  c  68,  explain  what 
*'  retail "  means.  To  ^  retail,"  means  to  sell  in  smaH 
quantities,  independently  of  consumption'  on  the  pre* 
misea  or  elsewhere.  [Monahan^  C.  /.-—The  ordinary 
meaning  of  retailing  is  selling  to  a  purchaser  who  is 
not  going  to  sell  over  again.]  '*Dnly  licensed" 
means  licensed  to  sell  a  particular  thing.  A  persoa 
might  be  licensed  to  sell  sphrits,  and  not  beer. 

Our,  adv.  vuU. 

Nov.  25. — ^MoMAHAK,  G.  J. — ^These  cases  are  both 
prepared  by  the  Justices  of  the  Metropolitan  Police, 
pursuant  to  the  20  ft  21  Viet,  c  43.  In  one  of 
them  the  proceeding  is  taken  against  the  owner  of 
the  honse,  who  had  a  licence  to  sell  beer,  but  not  to 
sell  beer  to  be  consumed  on  the  premises,  and 
he  was  convicted  upon  the  allegation  that  he  did 
sell  to  be  cH>nsnmed  on  the  premises.  In  the 
other  the  person  was  convicted  of  tippling,  and  the 
magistrates  held  that  the  17  ft  18  Vict,  c  89,  ap- 
plied to  these  cases,  and  they  have  convicted  the 
one  under  the  one  section,  and  the  other  under  the 
other.  There  is  no  dispute  as  to  the  facts,  and  the 
only  question  is,  whether  the  magistrates  have  come 
to  a  proper  conclusion*  The  17  ft  18  Viet,<o.  89« 
is  entitl^  **  An  Act  to  amend  the  Laws  for  the  bet- 
ter Prevention  of  the  Sale  of  Spkits  by  unlicensed 
Persons,  and  for  the  Suppression  of  illicit  Distillation 
in  Ireland,"  and  it  refers  to  the  2  ft  3  Vict,  c  79> 
to  amend  which  it  was  passed.  Accordingly,  it  re^ 
cites  that  certain  of  the  provisions  of  that  Act  were 
temporary,  and  it  is  expedient  to  make  further  provi- 
sion, and  it  is  enacted  that  this  Act  shall  commence 
from  the  24th  of  August,  1854,  and  from  that  day 
so  much  of  the  said  Act  as  shall  not  have  expired 
shall  be  repealed.  In  other  words,  it  is  a  repeal  of 
the  Act.  All  parts  temporary  fall  to  the  ground,  and 
all  parte  not  temporary  are  expressly  repealetl.  It  is 
not  immaterial  to  refer  to  the  Act  which  it  purports 
to  substitute  or  amend.  But  that  Act  (2  ft  d  Vict., 
c.  79)  is  a  substitution  of  an  Act  of  6  ft  7  Wm.  4,  o« 


m 
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9/^,  w^ch  it  b  paUrial  to.  look  at  ,The  18tb  seetion 
fjaacts  thf^  if  Any  person  pot  Ucenaed  to  sell  bc^r, 
^Itc.to  be  con^ame^  oa  tbe  premi/ie9  9kn\\  do  eo«  he 
Bi^ll  be  liable  tp  a  p^^.  Tben  comee  the  19th 
iiectioQ,  which. impoeee  a  penalty  oxi  Qnlicensed  per^ 
fpl^  eelliag  beer.  Here  the  legjalatioa  la  perfectly 
9lef^.  and  aiiambig^ona.  But  then  comee  tbe  2  &  ;l 
Vie.,  c  79.  Wh/it  alt0i;ation  doea  It  make  in  the 
praTione  A^?  ^tU  entitled  ''  An  Act  for  the  belter 
Freyention  of  tbe  Sale  of  Spirits  by  nnlioeoaed  Per- 
fons  i^  Ireland."  It  then  enacts  that  it  shall  be  law* 
fill  for  two  or  m(^  justices,  npon  being  satisfied  that 
^i:e  is  reai^able  groand  for  suspecting  that  spirits 
fure  sold  or  ij^pt  for  sale  in  any  house  or  place  not 
licensed  for  the  dale  thereof,  or  by  some  person  not 
hi^ving  a  licence  to  sell  spirits  io  or  at  such  house  or 
pjfipc.tp  grfin^  a  warrant,  d^  It  is  plaui  that  this 
sectbn  applies  only  to  granting  a  warrant  when 
;iirhiskey  is  sold  in  an  nnlicen^d  house.  But  it  does 
jiot  apply  to  where  a  person  not  licensed  to  sell  for 
consumption  on  the  premises,  does  sell  for  consump- 
tion on  the  preopiises.  Then  comes  the  2nd  section, 
which  enacts  that  if  any  person  not  being  duly  licensed 
to  nell  beer,  cider,  or  spkits,  shall  keep  for  sale  any 
beeiv  (uder,  or  spunts,  he  shall,  for  every  such  of- 
ieoce,  in  luldltion  to  any  other  penalty  to  which  he 
is  liable,  forfeit  a  som  not  exceeding  two  pounds. 
So  far  as  that  goes,  it  applies  to  unlicensed 
iionses  generally  and  to  erecy  kind  of  splits  in  an  on* 
licensed  honse.  But  if  there  were  any  donbt,  it  is  re- 
IttOYcd  by  the  3rd  section,  in  which  the  old  law  is  in 
terms  repealed:  because  it  saya  so  much  of  the  said 
Act  of  6  ^  7  W.  4,  as  imposes  a  penalty  on  any  per- 
son not  licensed  to  sell  beer,  cider,  or  spirits  to  be 
consumed  on  tbe  premises  shall  be,  and  the  same  is 
hereby  repealed.  Be  it  right  or  be.  it  wrong,  the  ob- 
ject of  tbe  Legisktsre  was  to  take  away  the  penalty 
mhkh  previously  existed.  There  may  be  other  seo- 
fyif^  of  ether  Acts  which  I  do  not  enter  into.  Then 
IKMues  the  4th  section.  [His  Lordship  cead  the  4th 
fecti^.]  Jt  is  aa  plain  as  noon*<day  that  this  applies 
only  to  where  the  house  is  altogether  anlicensed. ;  and 
whether  licensed  or  anlicensed,  if  it  have  over  the 
door  a  sign  or  notice  importing  that  the  owner  or  oc- 
<oupier  is  licensed  to  sell  spirits,  a  person  going  in  Is 
AO^  liaUe,  though  the  owner  may  be.  Then  eomea 
Ihe  17  &  18  Vic  c  89  to  afnend  the  laws  for  the 
iMtter  prevention  of  the  sale  «f  spiriu  by  anlicensed 
persons,  and  for  the  jsappressina  ojf  illicit  distilUtion 
in  Iretaiid.  The  2nd  section  enacts  that  it  shall  be  law- 
fill  for  any  ene  or  more  jnstiee  or  jastiees  of  the  peace, 
apoA  being  aatisftcd  thai  there  ia  reasonable  ground 
fot,  suspecting  that  spirits  are  sold,  kept  for  sale,  or 
^posed  ftr  aala  in  any  bpuse  or  place  not  licensed 
for  the  sale. thewo^  or  t^  seme  penson  not  having  a 
licence  io  sell  spirits  in  or  at  snch  house  or  place  (te., 
ti^ugb  the  boose  be  a  licensed  one,  if  any  person  not 
having  a  licence  sells  in  the  house),  to  grant  a  war- 
fant  anthoriaing  the  oflker  of  police  to  enter  snch 
hoqse  at  all  times  to  search  for  spuits;  and  if  any 
ipiri^  shall  be  foand  in  snch  house,  exceeding  one 
gallon,  .without  a  permit  or  other  legnl  authority,  or 
any  spirititf  in  any  quantity  whatsoever  the  full  duty 
whereon  shall  not  have  been  duly  paid,  shall  be  found 
in  aPQh.houee^.to  srtae  such  spirits,  together  with  the 


vesaeb  in  which  the  same  are  contahied;  sad  nch 
^rsant  shall  continue  fai  foreei»r  cue  month;  sad 
the  parson  (ie.,  the  persea  on  whose  pTsmiMs  tke 
same  shall  be  found)  ahall,  on  conviction,  he  yable,  for 
the  first  ofieiice,.to  a  fine  not  exceeding  five  pouid% 
nor  leas  than  twa  pounds;  aa4  for  the  second  lod 
every  subsequent  ofiince,  to  a  fine  not  exceediag  tea 
pounds,  nor  less  than  five  pounds.  And  all  such  spi- 
rits and  the  veasels  containing,  the  same  shall  be  for- 
feited. Now  the  argument  is,  that  this  which  iv- 
poaea  the  small  penalty  is  to  iq>ply  to  where  such  s 
coneeqoence  would  follow  as  that  the  whole  of  e  nna*s 
property  should  be  forfeited-  Of  course  I  do  not  meu 
to  say  that  if  the  Legislature  will  unequivocsUy  meke 
such  an  raactment,  it  is  not  the  doty  of  the  Conrt  to 
carry  it  out;  bnt  no  Ck>urt  should  give  s^chacoo- 
stmction  to  an  Act  with  a  pecnniary  fine  so  small 
Therefore  we  have  no  donbt  that  this  applies  only  to 
where  there  is  no  licence  at  alL  Then  comes  the  3rd 
section,  the  whole  of  which  applies  to  where  tliere  ii 
no  licence  at  alL  Then  eomea  the  4th  sectioD,  is 
which  ace  the  words  ^  has  good  reason  to  believe 
that  wine,  spirits,  beer,  &&,  are  retailed  orsold  witb- 
ont  a  licence,  or  kept  for  sale  without  licence;— end  if 
any  person  shall  be  found  to  be  drinkhig  or  tippUog, 
or  having  the  appearance  of  having  been  noeiidj 
drinking  or  tippling,  on  snch  nnlicoiBed  pramisei," 
&c  Taking  these  together,  withont  the  other  pnn- 
aions,  which  ar^  however,  m  aceotdanoe  with  wbst 
I  have  read,  we  doubt  not  that  this  applies  altogetlier 
to  where  there  is  no  licence. 

CiHwicikm  puuhd, 

OurraB,  for  the  appellanU,  applied  tiiat  costs  might 
be  given  to  them  against  the  partiea,  and  «ead  thu&h 
section  of  tiie  20  &  21  Vk.  c  43* 

OosCf  lamnetfHMa. 


BiNNriT  V.  SooiT.-— JRw«  S* 

ApplieaHon  to  expunge  etatemetU  Jrom  the  judgmnt* 
roU^CoeU — Common  JJam  Froce4ute,Atit  185^ 
section  97- 

In  making  up  the  Judgment-^roU  the  Af aster  eamd 
the  foUowing  statement  to  he  inserted:  ^*^  Also, 
though  there  is  no  certifioaU  ojihejttdge  who  tied 
the  coue,  yet^  as  the  Court  in  banc  hy  an  ordetf 
dated  the  ZOlh  day  oj  May,  1862,  dedartd  thai 
though  both  parties  resided  within  the  jwisdkim 
of  the  OivU  Bm  Court  of  the  Queen's  Coimtt/, 
where  the  cafMe  of  action  arose,  yet  that  itvxua 
fit  and  proper  case  to  be  tried  in  this  Cowrt;  therS' 
fore  it  IS  considered  that  the  said  piaint\fdo  rtco- 
ver  against  the  said  defendant  the  said  sum  of  it  10^ 
with  6(1  for  his  expenses  and  costsf  also  the  sum 
of**  4rc  The  Court,  upon  motion  ^  the  plaintiff 
ordered  this  statement  to  be  eapunged. 

The  facts  and  circumstances  and  previous  orders  made 
in  this  case  have  been  already  reported  in  7  hr*  ^^^^ 
N.  S.,  299;  and  8  Ir.  Juf^  N.  8.,  206.  After  the 
last  order  so  made  by  the  Opnrti  hi  pursoance  of  a 
previous  agreement,  a  consent  was  on  tiie  did  dsy  of 


titiB  iRisd  ivsm. 
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June,  1863,  entetedinto^  which  Was  macto  a  rale  of 
Court  on  the  9th  of  Jane,  for  the  ptarpoee  of  ametd* 
ing  the  judgment  which  had  been  entered  in  thb  case* 
Bjr  that  order  of  the  9th  of  Jane  it  was  directed  Chat 
die  Jodgnient  should  be  amended  by  setthig  6nt  in 
full  the  pleadinge  and  pA)eeedifig8i  and  by  the  office^ 
giving  tfad  pn>p«r  awttd  of  jodgment  to  to  ea^h  of  tbe 
conala;  A  mdnth  after  the  jadgment  was  aooordinglj 
ntenddd  bj  the  Master,  whoy  after  the  aWai^  of  the 
tfkim  of  £2  lOlk  damages,  faMcrted  the  foBowtag  award 
■8  to  costs: — f'And  also  though  there  b  no  ceftifi- 
€ale  of  the  Judge  who  tded  the  case,  yet  as  the  Oohrt 
m  kme  by  aA  otder  dated  the  30th  daj  of  May,  1862, 
dedaied  that  though  both  panies  resided  Within  the 
jmMictioa  of  the  CitII  Bill  Geiurt  of  the  Queen's 
Coontj*  wherethe  cause  of  action  arose^  jet  that  it 
was  a  fit  and  proper  case  to  be  tried  In  this  Court; 
theMbre  it  b  conridered  that  the  said  plaintiff  do  ro- 
oorer  agunst  thesMd  defendant  f^  said  sum  of  £2 
lOs^  with  6d;  for  hb  expenses  and  costs;  also  the 
Bom  of  £  acUndged  the  shid  plaintiff  by  the  Oouit 
hera  by  way  of  increase,  accordiag  to  the  statute.'' 
AtBdafits  Were  filed  on  bOlh  sides  which  were  not 
opSBcd* 

BaO^  Q.  (7^  moved  that  the  judgment-roll  be 
aaended  rither  byezpnngiag  therefi^Mn  the  state- 
flMSt  thereon  made  as  to  the  ^er  made  by  the  Court 
on  the  30th  May,  1862,  which  has  bien  already  re- 
ported, or  by  setting  cot  m  detailed  statement  of  the 
drennstanoes  under  khich  that  order  of  the  Gonrt 
waa  made,  via.,  Ihe  agreement  entered  into  by  the 
partKS  at  the  MaryboMgh  Assiaes,  and  the  snbse- 
qneot  findings  of  the  thrte  Jurors  to  whom  the  issues 
had  been  referred  in  parsuance  of  that  consent.  {^Af<h 
ndbm,  C^^ — ^It  was  a  portion  of  the  reference  that  the 
arbitrators  shouhi  fill  ap  the  issue  paper  as  a  verdict 
of  a  jury.]  Tee,  but  the  Court  treated  the  case  as  if 
there  had  been  no  trial  The  judgment  does  not  state 
that  there  was  not  a  trial,  but  that  there  was,  and 
sets  forth  a  statement  of  the  order  of  the  SOth  May, 
1862.  We  «sk  that  either  this  statement  be  expmiged 
or  that  the  whob  proceedings  be  set  out.  There  b 
to  be  error*  If  the  record  stands  as  it  b  it  will  ap* 
pear  that  both  parties  resided  in  the  same  Civil  Bill 
jarisdieiioa  where  the  cause  of  action  arose,  and  that 
there  b  no  certifioate.  IM&nahan^  C./.«~There 
ottg^  not  to  be  anything  on  the  record  to  show  where 
the  parties  resided.]  1  want  thb  statement  as  to 
your  Lordship*s  order  oat  of  the  j  odgment,  or  else  that 
the  whole  proceeduigs  appear.  [AfotioAan,  (Z/.-— 
What  authority  b  there  for  putting  tlib  interloontoiy 
order  on  the  reoond  at  nil?]  I  assmne  that  It  has 
been  done  undcit  the  97th  section.  The  direction  b, 
the  party  shall  ndl  recover  costs  unless  the  jddge  shall 
certify,  or  the  Court  on  moj^n  make  an  order  to  the 
like  ^ect.  If  that  order  b  to  appear,  ail  the  pro- 
ceedings which  gave  rise  to  that  order  ought  to  ap- 
pear. We  are  content  to  have  the  whole  truth  on 
the  record  or  else  to  have  this  ekpnnged. 

Macdonoj^  Q.  Cs  and  Ifor^  contra.-t«We  are 
here  to  mamtam  Master  Burlce's  judgment.    This, 


costs  they  assert  on  thtf  1rec0M  the  contrary  of  what 
tliij  albgri  haA  ocdmred  on  Ah  \snevioH8  motion: 
FonMyShey  aifBed'Mr^walM^Mal;  wi9w  tathe 


judgment  it  appears  there  was  a  trial  We  drtled  <m 
them  by  notice  to  amend  the  judgment  then  esrteitftf,^ 
and  to  set  out  att  the  orders  and  proteeeJIsfgi' 
An  order  was  made  on  consetit^  ConMMt:--^ 
*'  That  the  judgment  entered  in  thb  case  be  ametodM! 
by  setting  out  in;  full  the  pleadings  and  plroeeedings^ 
and  by  the  officer  giving  a  proper  award  of  judgmeai.*^ 
And  the  consent  was  made  a  rub  of  Goon,  thatf 
o#der  was  never  set  aside,  [itfbiuitoi,  C.J. — Ho#* 
ooald  they  have  mide  up  the  judgment  otherwise?} 
We  contend  that  to  wairant  thd  -award  of  costs  de  ni^ 
crsmMo^eitheracertlficatefrom  the  judge  %ho  tried  «h# 
caStfortheorderofthbComtinHayhstshonldbestaMd.' 
See  observatiotas  of  Parke,  B.,  Shirwhtr.  SwinehaU{l  S* 
M.  ^  W.  786)-^''  All  thediflbnlty  arises  from  t^nt^ 
tioH;  there  most  be  some  reason-^thCre  must  beasog^ 
gtetbn  which  would  be  irairerBable,  unless,*'  ito.  The* 
fact  must  be  stated,  and  the  order  inserted,  to  warrant 
the  giving  of  the  costs. — 8th  ed.  Chitty's  Fonns,  • 
244.  [Monahan,  CL  /.—In  thb  coftttiy,  where  th«' 
judges  -are  in  the  habit  of  certifying  giving  costs,  iratf> 
there  ever  an  instance  where  snch  a  certificate  was- 
plaoed  on  the  jadgment  roll?  My  impression  Is,  that* 
over  and  over  again  I  have  signed  posteas  in  such' 
cases,  and  the  certificate  is  always  on  the  back  of  tho 
record,  but  I  never  heard  that  it  w*  introduced  into 
the  jndgment-rolL]  It  would  not  be  riglit  that  a- 
decbion  should  proceed  on  one  gmond,  and  that  tO' 
shield  that  decision  from  appeal,  another  grbdnd' 
shonld  appear.  It  must  be  pot  on  the  roll  in  some 
shapes  [Monahan^  C.  J. — The  question  is,  if  the 
inti»iocatory  order  we  made  b  properiy  the  subject  of 
appeal.]  Thb  order  ought  to  be  leftonthe  record.  - 
The  attorney  is  to  bring  in  the  pleadings  not  the 
officer.  Section  164  gives  specific  directions^  On 
seeing  theSe  pleadings  and  proceedings,  the  officer  b 
to  give  the  proper  award  of  jadgment.  Here  he  fiada 
both  parties  stated  to  be  resident  in,  and  the  cause  of 
action  to  have  arisen  in,  the  Queen's  Connty.  He 
would,  therefore,  be  bound  to  enter  op  jadgment  for ' 
the  fifty  shillings  only,  and  to  give  no  award  of  any' 
costs.  It  b  thb  order  alone  whbh,  in  the  absence  of 
any  certificate  on  the  Nbi  Prins  Record,  justifies  him 
inf  awarding  costs  of  increase,  and  prevents  thb  judg- 
ment from  bemg  erroneous.  Moreover,  by  the  consent 
entered  into  by  the  patties  on  the  9th  of  June  Isst^ 
the  phuntiff  b  estopped  finom  now  bringing  forwai^ 
thb  motion.  {^ChriHum,  •T'.^-Yoa  are  standing  id  ' 
yonr  own  light  by  reristingthis  motion  of  the  opposite  • 
party.  Monakan,  C.  «/'«*-Theonly  question  is,  if  wtf 
are  to  put  thb  interlocutory  order  on  the  record.]  So 
far  as  the  second  branch  of  the  motionb  concerned  we 
are  quite  willing  to  have  ail  tfaefacu  and  orders  stated 
in  deuil :  it  b  the  first  part  alone  we  opptise.  ^Mona'^ 
han^  C.J* — Thb  b  probably  the  first  case,  where 
the  opinion  of  ihe  Court  of  Krror  will  have  been  sought  on 
thb  qnestion.  CArufMm,  J".— If  you  would  ascertain 
what  b  the  way  in  England]  The  uniform  practice 
b  England,  as  appears  from  the  books  of  practice,  b 
to  put  the  certilh^  on  the  record.  It  b  meet  nn- 
reasonable  to  permit  the  plaintiff  to  contend  on  ono 


ease  b  now  in  a  Ctarious  p^sftfoh.    In  order  to  obtain   motion  thbre  was  no  trials  and  now  to  admit  there 


has  been  ooe.  This  jadgment  b  m*de  up  by  agieo* 
niSstia;iAnrsaahteenUsonJlte;  indHnpavdes^siKMM 
fiM  toalMvd^r  fet  onl  iof<4heir  MMBfH 
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foBea  in  reply.— .The  statenittit  of  the  order  ooghfc 
lo  be  expoDged,  aod  thai  will  inclnde  teldng  oat  the 
•tatemeot  of  the  resldeooe  of  the  parties.  I  abide  by 
the  consent  of  1863,  bnt  what  is  it?  Not  to  stick 
mto  a  jodgment  a  whole  lot  of  things  snbseqaent  in 
point  of  date.  How  can  thej  amend  a  judgment  of 
1862,  by  setting  ont  things  whiqh  took  plm  after 
the  judgment  of  1862?  This  only  means  the  pro- 
ceedings prior  to  that  date.  The  consent  states  «'  it  is 
hereby  agreed  that  the  jadgment  be  aiuended  by  the 
oflker  in  soch  way  as  to  give  the  defendant  the  bene- 
fit of  the  findings  foand  in  his  favor.''  That  did  not 
anthoriie  change  in  the  snbseqaent  things.  The 
order  of  May,  1862,  thus  brought  in,  does  not  show 
where  the  cause  of  action  arose,  or  where  the  parties 
resided.  The  statement  in  the  summons  and  phunt 
of  the  residence  b  not  conduslTe  as  to  the  fact.  Wol- 
Bfsly  r.  JVarthingUm  (13  In  Gh.  Rep.,  341,)  arose 
upon  a  Judgment  Act.  It  was  decided  that  the  title 
is  no  part  of  the  record.  [CArulian,  /.—Assume 
an  argument  against  you  is  correct— that  the  certifi- 
cate or  order  ought  to  appear  on  the  record  to  warrant 
the  officer — ^where  is  the  difficulty  that  if  a  judgment 
be  made  up  in  1862  erroneously  giving  full  cost»— 
where  is  the  difficulty  of  amending  that  judgment, 
bringing  it  down  to  a  later  date,  and  setting  every- 
thing right?]  That  would  interfere  with  the  righU 
of  the  partie^«.  A  judgment  of  one  date  might  be  a 
very  different  thing  from  one  of  another  date.  [Chris- 
tian^ J. — I  do  not  see  the  obstacle,  there  being  an 
erroneous  judgment  You  would  lose  your  priority 
by  taking  an  erroneous  judgment]  Before  it  was 
determined  that  I  had  no  right  to  costs,  there  should 
have  been  a  decision  that  the  parties  resided  in  the 
same  Civil  Bill  Jurisdiction,  and  there  was  no  such 
decision.  The  officer  cannot  judicially  determine 
where  the  parties  reside.  He  is  a  mere  ministerial 
officer.  The  243ffd  section  merely  reUtes  to  taxation. 
1.  The  judgment  must  be  entered  as  a  valid  judg- 
ment of  the  day  it  is  entered  up.  If  the  Court  are  to 
alter  the  jadgment  because  of  a  thing  which  occarred 
aibsr wards,  ao  judgment  will  ever  be  such  that  it  will 
be  certain  that  nothuig  which  may  be  done  afterwards 
ean  #lter  it  2.  The  Legislature  never  contemplated 
tbia  matter  should  be  dedded  otherwise  than  by  the 
Court,  and  we  are  entitled  to  have  these  matters  ex* 
panged.  The  order  of  the  4th  of  May,  1863,  runs— 
^  that  it  be  referred  to  the  officer  to  asceruin  if  the 
action  was  brought  to  try  a  right  to  property  more 
extensive  than  the  sum  sued  foe,  pursuant  to  the  24drd 
section  of  the  Commoa  Law  Procedure  Act,  1853." 
IMonahoiif  C.  J. — I  entertained  no  doubt  but  that 
the  matter  was  more  extensive,  but  I  thought  it  right 
in  i^iim  to  .refer  it  to  the  Master.] 

Cur.  adv.  vult 

Nov.  25. — MoxABAH,  C.  J. — ^This  isan  application 
to  strike  out  a  portiMi  of  the  record,  on  the  ground 
that  it  should  not  have  beeu  on  it  The  motion  b 
inthealternative,thatweshonldamendthejndgment  by 
expunging  all  mention  of  onr  order  of  the  30th  May, 
1 862,  or  by  stating  the  facta  as  they  occurred.  There 
were  two  trials:  the  first  was  abortive.  .  On  the  se- 
cond a  consent  was  entered  into»  the  object  of  which 
waS|  to  refer  the  matter  to  three  jurors  who  abonld 


take  with  them  the  issue  paper,  and  should  fill  it  vp 
as  if  it  was  a  verdict,  and  the  postea  was  to  be  filled 
up  in  the'  usual  way.  After  a  considerable  time  the/ 
made  ad  award.  We  sent  back  the  matter  to  tbem,^ 
directing  them  to  fill  np  the  issues.  They  did  so.  sad 
filled  them  up  under  the  advice  of  Seijeant  SoUivtii. 
Ultimately,  the  damages  assessed  were  £S  lOs.  It  ii 
nnnecessaiy  to  state  that  two  only  of  the  arbitnton 
concurred,  because  two  were  to  bind  the  third.  An 
application  was  made  to  tax  the  pkintiff^s  costs,  sod 
the  defendant  resisted  it  on  the  ground  that  he  came 
under  the  provisions  of  the  97th  section  of  the  Com- 
mon Law  Procedure  Act,  1866,  that  both  parties  re- 
sided within  the  same  Civil  Bill  Jnrisdietiod,  «nd  the 
cause  arose  within  it,  and  the  damages  were  coder 
£6.  The  case  came  before  the  Court  on  motion,  sod 
the  majority  of  the  Court  were  of  opinion  that  oa  the 
true  construction  of  the  Act  the  pkintiff  was  entitled 
to  his  costs;  that  where,  as  here«  there  was  not  a 
trial  in  fact,  that  the  case  came  withm  the  proviso  of 
the  d7th  section.  At  all  events,  we  declared  tbst 
the  costs  were  to  be  taxed.  There  was  another  mo* 
tion  on  the  question  whether  they  shouM  he  fall  or 
half  costs.  In  making  up  the  jadgment,  there  is  the 
statement  that  though  the  partiea  were  m  the  same 
jurisdiction,  and  the  cause  arose  withui  it,  jet  the 
Court  thought  it  right  to  award  foil  costs.  The  ob* 
ject,  of  course,  is  to  Uke  the  opinion  of  the  Gooitof 
Exchequer  Chamber  as  to  our  order.  The  appliestioa 
is  to  strike  that  out,  or  to  give  the  reasons  why  it  was 
so.  It  is  unnecessary  to  conader  the  alternative  of 
the  motion.  (Hir  Lordship  read  the  97th  sectioo.) 
If  this  reeervatwn  was  not  there,  this  esse  would  be 
prima  fwsk  under  the  statute  of  Gloaoester;  the 
party  would  have  been  entitled  to  oosU.  If  the  de- 
fendant thought  he  was  not  liable,  his  duty  was  to 
put  a  suggestion  on  the  record  that  the  parties  le* 
sided  within  the  same  jurisdiction,  aad  that  woold 
have  been  traversable  by  a  jury  of  the  same  venue 
where  the  action  was  tried.  Bnt  in  order  to  proTcnt 
the  expense  of  that,  the  Legialatnre  enacted  that  it 
should  not  be  neeessarry  to  enter  any  suggestion. 
We  have  come  to  the  conclusion  that  the  true  meain 
ing  is,  that  if  any  question  arises  ^ther  as  to  Uie  faci 
of  the  residence,  or  the  cause  of  action,  it  is  for  tiio 
Court  to  determine,  and  is  not  a  thmg  to  he  pot  os 
the  record.  For  my  own  part,  I  should  have  pre- 
ferred it  oonM  be  there,  that  onr  opinioa,  since  we 
dUfered,  might  be  the  subject  of  another  Court  The 
order  will  be  entered  np  in  the  orduiaiy  way,  and 
this  must  be  struck  out  As  to  the  costs  of  tins 
motion,  both  parties  are  to  blame  for  the  waj  tiiis  «* 
Let  the  parties  abide  their  own  coeto  respeetiTelj. 


Court  of  extl^tv^tt. 

CBipavtod  bf  Ottm  i.  BotlM.  B^^  B«fUlM..auU«J 
Sao  V»   LAffOUtt  AMD  QffK^kXSSBL'-^W.  7* 

Dwmftr  to  summona.and  plaint'--Acthn  agoM  0 

$uretg» 
A  tummona  and  plaint  eompUamed  tha  the  de- 
fendanit   mndaiook  and   agrt^  H  «  '^'"^ 
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agreement  if  the  plcurUiff  would  deUver  a  quaniUy 
if  corn  to  M.,  and  in  consideration  of  their  so 
doing  would  pay  to  the  plaintiff  the  sum  of 
£44  lis.  Id;  and  the  plaintiff  did  deliver  said 
corn  to  M^  yet  the  said  defendants  have  not,  nor 
has  09^  other  person  on  their  behalf  paid  the  same 
to  the  said  plaintiff.  On  demurrer  thereto  it  was 
Held  that  this  was  an  action  against  a  surety,  and 
that  the  plaint  should  have  averred  that  the  princi- 
pal had  ruft  performed  the  condition^  though  re- 
^juired  thereto^  and  that  the  demurrer  should  be  al* 
lowed  accordingly, 

The  sammons  aod  pldnt  complained  that  Edward 
Langeri  and  Gabriel  Gordanich,  the  defendants,  were 
indebted  to  the  plaintiff  in  the  sum  of  £44  178.  7d., 
for  that  the  defendants,  by  their  written  letters  bear- 
ing date  respectively  tiie  1st  Jnlj,  1862,  and  4th 
Angast,  same  year,  signed  by  the  defendants,  under- 
took and  agreed  that  if  the  pkintiff  would  deliver  a 
qoantity  of  com  then  In  the  possession  cf  the  plain- 
tiff to  Messrs.  Murtagh,  Brothers,  &  Company,  in  con  • 
flideradon  of  the  plaintiff  so  doing  that  they,  the  defen- 
dants, would  pay  to  sud  plaintiff  the  amount  of  his 
charges  attending  said  com  due  to  said  plaintiff  by 
one  George  Martola;  and  the  plaintiff  accordingly 
did  afterwards  deUver  said  com  to  said  Martagh, 
Brothers,  &  Company,  yet  the  said  defendants  have 
not,  nor  has  any  person  on  their  behalf,  paid  the  same 
to  said  plaintiff.  To  this  summons  and  plaint  the  de- 
fendants demurred  on  the  grounds  following: — That 
same  professed  to  be  founded  on  an  alleged  guarantee 
or  undertaking  of  the  defendants  to  auswer  for  the 
debt  of  a  third  party;  but  it  was  nowhere  stated  in 
«aid  count  or  paragraph  to  whom  the  guarantee  or  under- 
taking  was  given ;  nor  was  it  anywhere  stated  or  al- 
leged in  said  plaint  that  the  defendants  gave  any  anch 
guarantee  or  undertaking  to  the  plaintiff;  nor  that 
the  defendants  entered  into  any  guarantee,  agreement, 
undertaking,  or  contract  with  the  plaintiff;  nor  was 
it  stated  or  alleged  in  said  plaint  that  any  charges  were 
in  fact  due  from  said  George  Martola  to  the  plaintiff; 
nor  that  the  said  George  Martola  was  in  fact  indebted 
to  the  phuntiff  for  any  such  charges;  nor  that  the 
said  George  Martola  loas  ever  required  or  requested 
hy  the  plaintiff  to  pay  him  any  such  charges;  nor  that 
the  plaintiff  ever  gave  the  defendant  any  notioo  that 
lie  accepted  the  said  alleged  guarantee  or  undeitaking; 
nor  that  ho  ever  gave  them  notice  of  said  alleged  de- 
livery of  said  com  to  said  Murtagh,  Brothers,  &  Com- 
pany, In  accordance  with  or  in  pursuance  of  defen- 
dant's said  alleged  guarantee  or  undertaking  at  all ; 
nor  is  it  stated  or  alleged  in  said  count  or  paragraph 
that  tbo  plaintiff  ever  required  from  defendants  pay- 
ment by  them  to  him  of  any  charges  alleged  to  be 
doe  tathe  plaintiff  by  said  George  Martohi  on  foot  of 
cr  attending  said  com  in  said  guarantee  or  under- 
taking in  said  plaint  mentioned. 

CBeardon  tor  demurrer. — ^This  is  an  action  against  a 
Borety.  The  plaint  must  aver  that  the  principal  has 
not  performed  the  condition — Bate^  v.  Brooksbeck 
(Cro.  Jac.  500);  Wise  v.  Wake  field  {S  Do^l  377); 
vmL  also  1  Chitty  on  Pleading,  337,  edition  1844, 
And  the  cases  therein  collected,  note  (Z)« 
*  MoniSf  Q.C.^Tb)8  k  not  aii  action  on  a  guarantee 


but  on.  a  regular  promise.  The  plaiut  is,  no  doubt, 
inartistically  drawn,  and  was  not  signed  by  counsel, 
yet  it  appears  tuffieiently  clear  upon  the  face  thereof 
what  the  action  is  for.  The  Common  Law  Procedure  Act 
does  away  with  such  technicalities  as  are  sought  to  be 
relied  on  in  stfpport  of  this  demurrer.  The  81st  sec* 
tion  enacts  that  every  summons  and  plaint  and  de- 
fence or  other  pleading  which  shall  with  reasonable 
clearness  and  distinctness  state  all  such  matter  of  £ict 
as  are  necessary  to  ground  the  action  shall  be  suiB- 
cient;  and  it  shall  not  be  necessary  that  such  matter 
shall  be  stated  in  any  technical  language  or  manner. 

Fitzgerald,  B. — This  is  an  action  agunst  a  surety. 
The  pliunt  should  have  averred  that  application  was ' 
made  to  Murtagh,  Brothers,  and  Company  for  pay 
ment  of  the  com  delivered  to  them,  and  that,  though 
application  was  so  made  to  them,  yet  that  the  said 
Murtagh,  Brothers,  and  Company  neglected  to  pay 
said  sum.  The  omission  ia  lataL  The  demurrer 
must  be  allowed. 


Lawlob  v.  Wheeler. — Nov.  17,  1863. 

Pleading — Contributory  negUgence^-^ApplicaHon  to 
set  plea  aside* 

The  summons  and  plaint  complained  that  the  defen- 
dant was  possess^  of  a  certain  horse  and  carriage^ 
which  horse  and  carriage  was  under  the  care  and 
goveimment  of  a  servant  of  the  defendant;  and  de- 
fendant^ by  his  said  servant^  so  cardessly^  negli- 
gently^ and  unskilfully  managed. and  drove  the  said 
horse  and  carriage  in  a  public  street  and  highway 
that  by  and  through  the  carelessnessy  negligence^  and 
want  of  skill  of  the  defendant  by  his  said  servant 
the  said  horse  and  carriage  were  forced  and  driven 
against  the  plaintiffs  whereby  the  plaintiff  teas 
thrown  down  and  wounded^  and  was  for  a  large 
time  sick  and  permanently  disabled.  2  he  3rd  dtfence 
thereto  "  That  plaintiff  mighty  by  the  exercise  of 
ordinary  care^  have  avoided  the  consequence  of  the 
carelessness^  negligence^  and  want  of  skill  cf  de- 
fendant's servant;  and  that  the  plaintiff  did  not 
exercise  such  ordinary  care;  and  that  by  reason 
of  such  uant  oj  ordinary  care  the  plaintiff  cotUri- 
buted  to  the  occurrence  of  the  injury  in  summions 
and  plaint  complained  oj^*  was  ordered  to  be 
amended  by  inserting  the  word  "  directly  V  before 
the  word  •*  contributedj" 

This  was  an  application  that  the  third  defence  to  the 
summons  and  plaint  might  be  set  aside  as  embarrass* 
ing.  The  plaint  complained  that  the  defendant  was 
possessed  of  a  certain  horse  and  carriage,  which  said 
horse  and  carriage  were  under  the  care  and  govern- 
ment of  a  servant  of  the  defendant;  and  the  defend* 
ant,  by  bis  said  servant,  so  carelessly,  negligently, 
and  unskilfhlly  managed  and  drove  the  said  horse  and 
carriage  in  a  public  street  and  highway  that  by  and 
through  the  carelessness,  negligence,  and  want  of  skill 
of  the  defendant,  by  his  said  servant,  the  said  horse 
and  carriage  were  forced  and  driven  against  the  plain- 
tiff, whereby  the  plaintiff  was  thrown  down  and 
wounded,  and  was  for  a  long  tiiQc.  sick  and  .perma* 


IM 
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bently  diaabMi  and  required  medical  atUoidaDCe  to 
the  plahitifflfl  danftge  qF,  4«b  To  Mb  mmmona  aod 
piaini  tbo  defendant  look  defence  as  followa: — <«  The 
aaid  defendant,  £.  Wheeler,  appears  andtakes  defence 
to  the  action  of  said  John  Lawlor,  and  says  that  he 
denies  that  the  defendant's  servant  was  gnil^  of  aoj 
carelessness,  negligence,  or  want  of  skill  as  in  summons 
atod  plaint  is  alleged;  and  for  a  fbrther  defence  the 
defeadant  saith  that  the  alleged  injories  Ui  summons 
and  plwttt  mentioned  were  cansed  by  the  negligeiioe 
off  the  plaint  and  not  otherwise."  The  thkd  defence, 
which  it  was  sought  to  set  aside,  was  as  follows: 
**  And  for  a  farther  defence  the  defendant  saith,  that 
the  plaintiff  might,  by  the  oiercise  of  ordinaiy  care^ 
bare  avoided  the  opiiseqnences  of  the  canlessness, 


cloudy^  and.  without  having  any  inUrat  in  said 
thereinafter^mefUianed  actum,  camed  to  he  com- 
menced dnd  prosecuted  in  the  QfueiCs  Bench  on 
fiction  of  dander  against  the  said  pkatUiff  by  ihs 
said  J*  B*f  in  which  action  the  now  piaintij  did 
appear  and  defend  the  same,  by  reason  whereof, 
^. ;  Held  that  the  counts  should  he  set  odds, 
inaemnch  as  there  was  no  averment  of  the  temi- 
nation  of  the  action  of  dander,  htfore  the  bringing 
t^the  present  action,  or  that  same  washroughtwiA' 
out  rsasonabie  or  probable  cause. 

Ten  was  an  application  that  the  first  connt  of  tlie 
Simmons  and  plaint  in  this  action,  dated  the  Slst 
October,  1863,  be  set  aside  or  amended  upon  the 


negligence,  and  want  of  skill  of  defendant's  servant;  I  groands  that  althoogh  it  purports  to  be  an  actios 
atia  the  plahitiff  did  not  exerdse  such  ordinary  care;  I  against  the  defendant  for  instigating  one  James  Bel- 
aud that  by  reason  of  such  want  of  ordinary  care  the    ^ord,  a  pauper,  to  brii^  an  action  of  slander  agatost 
plaintiff  contributed  to  th0  occurrence  of  the  iiynrfes 
itt  summons  and  plaint  complained  of,  and  tfaerefeni 
he  defends  the  action. 

Palles  now  moved  to  set  aside  the  last  defence  on 
the  grouods  that  same  did  not  allege  that  but  for  the 
plaintiff's  negligence  the  accident  would  not  hare  hap- 
pened; nor  that  the  plaintiff  directly  or  materially  con- 
tributed by  his  negligence  to  the  occurring  of  such 
accident;  nor  that  the  defendant's  servant  could  not 
have  avoided  the  effects  of  plaintiff's  negligence — 
SeoU  V.  Dublin  and  Widthw  Railway  Company  (1 1 
Jr.  Com.  Law,  37T);  Tuff  v.  Warman  (3  0.  B.  I); 
Vaughan  v,  Corh  and  Toughed  Railway  Company 
(lil.a  L301). 

I>emiU—Th\A  plea  is  In  accordance  with  the  latest 
caeel  In  Wiihcrby  v.  Regent's  Canal  Co.  (12  Scott's 


C.B^  K.S.,  2),  it  was  held  that  no  action  will  lie  for 
the  consequence  of  a  negligent  act  when  the  party 
complahibg  has  by  his  own  want  of  due  care  been  in 
any  degree  contributory  to  the  misfortune. 

The  Court  ordered  the  plea  to  he  amended  by  in- 
serting the  word  *' directly  ^^  before  tlie  word 
^  contributed;^^  the  costs  to  be  costs  in  the  cause. 


i^o^E  V.  GoATn. 

Mennienksnee'^Motion  to   mt  aside  summons   and 
plamt — Nan  averment  of  termination  of  action, 

Where  the  first  count  of  the  summons  and  plaint 
complained  that  defendant  unlawJuUy,  malibiously, 
and  without  reasonable  or  probable  cause,  and  with- 
out hamng  any  interest  in  the  suit  thereajter 
metdioned,ldid  advise,  procure,  instigate,  and  stir 
up  one  J^B.,  then  being  a  pauper,  to  commence 
and  prosecMte  an  action  Jor  slander  in  the  Court  of 
Queen^s  Bench,  against  the  plaintiffs  in  which 
action  the  now  plaintiff  didappear  and  defend  the 
same,  and  the  now  plaintiff  further  saUh,  that  by 
and  through  eudh  .adn(c4,  procurement,  instigation, 
andetirringup  as  ef^rrmoMd^  ihs  wjid  J^*  did  in 
jf^,  unthmd  reasonable  and  probable  cauM,  cowm 
metict  and  profsonk  th$  sasd  aetim  Jor  slander, 
^Ntf  4kst  mek  pro6Mb^  Mere  thMceforth  had, 
^  IFMi  third o^unicomphiMi  that  the  dejefi^nt 
oifrmig/uili^,  fMsm/kUy^   ten^aitiouslyk  ^and  maU^ 


the  plaintiff;  yet  It  does  not  appear  that  the  said 
action    of    slander,    therein    stated,    was    at  an 
end  and  determined  before  the  oommenoement  of 
this  salt,  or  that  the  costs  .therein  alleged  to  be 
unpaid  were  the  costs  payable   nnder  the  order  of 
the  6th  August,  1863,  in  said  count  stated,  or  any  costs 
to  which  the  now  plaintiff  was  legally  entitled,  or  that 
the  plaintiff  by  reason  of  the  matter  in  said  const 
stated  has  sustained  any  legal  damage.  And  also  that 
the  third  count  of  the  eummons  and  plaint  be  set 
aside  or  amended  upon  the  ground  that  it  was  not 
therein  stated  that  the  said  now  defendant  or  the  sud 
James  Belford  brought  the  said  action  of  slander  with- 
out reasonable  or  probable  cause,  or  that  the  snit  was 
determined,  and  because  the  said  count  was  calcolated 
to  embarrass  the  defendant.    The  said  first  Gount  is  as 
follows: — *'  The  defendant  is  summoned  to  aoswer  the 
complaint  of  John  Pope,  who  complidns  that  the  de- 
fendant unlawfully,  maliciously,  and  without  reason* 
able  and  probable  cause,  and  without  having  any  in- 
terest in  the  suit  next  hereinafler  mentioned,  did  ad- 
vise, procure,  instigate,  and  stir  up  one  James  Bel:'ord, 
then  being  a  pauper  and  in  indigent  circumstances,  to 
commence  and  prosecute  an   action   for  shinder  in 
the  Court  of  Our  Lady  the  Queen,  before  the  Qoeen 
herself,  at  the  Four  Courts,  Dublin,  against  the  plain- 
tiff^ in  which  action  the  now  plaintiff  did  appearand 
defend  the  same;  and  the  now  plaintiff  further  saiih 
that  by  and  through  such  advice,  procurement,  instiga- 
tion, aod  stirring  up  as  aforesaid,  the  said  James  Bel- 
ford  did  in  fact,  without  reasonable  and  probable 
cause,  commence  and  prosecute  the  said  action  for 
slander;   and  that  such  proceedings   were  thence- 
forth had  that  afterwards,  to  wit,  on  the  6th  day  of 
August,  1863,  it  was  ordered  by  the  said  Court  that 
upon  payment  of  the  now  plaintiff's  costs  to  be  taxed 
by  one  of  the  Masters,  said  action  should  be  discon- 
tinued, the  said  James  Belford  tberebj  undertaking  to 
pay  the  said  costs  when  so  taxed,  and  consentuig  that 
If  they  were  not  paid  within  four  days  after  taxation, 
the  now  plaintiff  should  be  at  liberty  to  mark  judg- 
ment of  nonpros,  whereby,  and  by  reason  of  sach 
last-mentionMl  action,  and  of  such  advice,  prpcnre- 
ment,  instigation,  and  stining  up  as  afbresai^  he  the 
said    now  plaintiff  was  put  to    i^reat  trouble  wnd 
vexation  in  and  aUoni  tfia  defence  of  the  ^d  actfoife, 
and  the  costf  thtteo^  $Ai  hi  r^olt  ItUHfo;  fOA ' 
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tho  said  Jtmes  Belford*  bf  reason  of  his  poverty  and 
indigence,  is,  and  has  hitherto  been,  nnable  to  pay  to 
the  DOW  plaintiff  the  said  coets  incofrad  by  him  in  and 
aboat  the  dafence  of  the  said  action,  or  any  part 
thereof,  and  the  same  remains  wholly  nnpmd 
and  muatidtod  to  the  now  plaintiff.  The  second 
coant  compkined  of  mamtenaaoa  of  an  action. 
Tho  third  connt  was  that  the  defendant  wrongfully, 
milawfhlly,  TOJiationaly,  and  maticionsly,  and  wlthoat 
having  any  interest  in  said  hereinafter-mentioned  ac- 
tion, cansed  to  be  commenced  and  prosecuted  in  the 
nid  Ooart  of  our  Lady  the  Qneen,  before  the  Qaeen 
herself,  at  the  Fonr  Goarts,  Dublin,  an  action  of  slan- 
der against  the  said  plaintiff  by  the  said  James 
Belibrd,  in  which  action  the  now  plaintiff  did 
appear,  and  defend  the  same,  by  reason  of  the 
oommittiog  of  which  hist-mentioned  grievance,  the 
now  plaintiff  has  been  greatly  injured,  prejduiced, 
and  aggrieved,  and  has  been  put  to  and  incur- 
red, and  has  been  obliged  to  pay,  divers  large 
•nma  of  money,  amounting,  to  wit,  to  £60^  in  and 
about  the  defence  of  the  said  action,  which  moneys 
have  become  and  are  wholly  lost  to  the  pldotiff. 

Beii^iU^(lC.y  (with  him  Tandy)  in  support  of  the 
motum. — ^The  counts  should  contain  all  the  ingredients 
of  counts  for  malicious  prosecution,  and,  therefore,  they 
•honld  have  stated.that  the  suit  had  determined.  The 
counts  were  faulty,  in  not  stating  that  James 
Belford  brought  the  action  for  slander  without  reason* 
able  and  probable  cause.  Both  these  objections  were 
taken  to  the  declaration  in  the  case  of  Flight  v. 
LewMM  (4  Q.  B.,  888),  and  argued  on  special  demur- 
rer, and  judgment  was  had  for  the  defendant 

Puredlj  contra.— .The  question  should  have  been 
raised  by  demurrer,  and  not  by  motion,  as  in  the 
present  case.  The  cause  of  action  is  sufficiently 
suted;  the  87th  section  of  the  Common  Law  Proce- 
dure Act  has  done  away  with  such  technicalities. 

FrtzoiBALDk  B. — It  is  not  asserted  that  the  action 
mamtititted  was  brought  without  reasonable  or  probable 
cause.  There  should  be  also  an  averment  of  the  ter- 
mioatiott  of  the  action  for  slander,  before  the  bringing 
of  the  present  action,  in  strict  analogy  with  actions 
for  maticioQS  prosecution.     Set  aside  the  counts. 


Court  of  Smmiralts. 

CScp«t«S  bj  WUHam  O.  Chamney,  Ei«  BMttoter-auLiW.J 

The  Fobtuna. 

Petitkm  to  draw  monesf^BaUomfy — DefiderU  fundi 
— Priority — Costs. 

Where  freight  has  been  bona  fide  advanced  anterior 
to  the  period  when  a  bottomry  bond  was  executed^ 
the  bond  does  not  attach  on  thatfreightj  and  the 
Court  will  order  it  to  be  refunded;  but  the  costs  o/ 
esDchange  and  insurance  on  such  an  advance  cannot 
he  charged  against  the  consignee.  In  making  such^ 
an  order  the  Court  wiU  give  the  petitioners  their 
costs  out  of  the  funds  if  U  appear  that  oil  parties 
have  adted  properly. 

The  petition  in  thb  inter-ventional  suit  was  filed  by 
Sampson,  Mitchell  &  Co.,  of  New  Broad-street,  in  the 


city,  of  London,  merchants,  U>  obtam  an  order  thitt 
the  Court  would'hold  them  entitled  to  a  sum  of  £79 
15s.  Idi,  which,  as  owners  of  the  cargo  loaded  In  the 
Fortnna  of  Riga,  at  Riga,  they  had  advanced  out  of 
fireight,  and  which  sum  the  consignee  of  the  cargo  in 
Londonderry,  had,  in  ignorance  of  such  prepaymen|» 
subsequently  paid  into  Court,  under  its  order. 

Dr.  Elrington  for  the  petitioners. — As  thltf  was  a 
Aofia,^  advance  before  any  contemplMion  ofl)ot» 
tomry,  It  could  not  be  subject  to  the  creditor  in  the 
bottomry  suit;  and  as  the  consignee;  who  was  also 
the  bottomry  creditor,  had,  by  paying  It  Into  Conrtp 
admitted  his  liability,  he  could  not  complain  if  it  were 
now  paid  out  to  his  clients,  who  were  entitled  to  be 
recouped  their  advance.  He  cited  The  John  (7  Kotoa 
of  Cases,  61),  and  The  Standard  (Swbj,  A.  R.,  267). 

Dr.  Townseni  contra. — The  Court  was  called  on 
to  adjust  the  rights  of  parties  not  before  it.  The  pe* 
titioners  should  seek  their  remedy  in  a  Court  of  law. 
and  directly  against  the  master — ^whose  accountable 
note  they  held  for  it — or  against  the  owner  of  the 
ship.  There  was  nothing  before  the  Court  to  rebut 
the  presumption  but  that,  in  the  dealings  between  the 
owners  of  the  cargo,  and  the  consignee  of  it,  the  sum 
in  question  was  part  of  the  consideration,  and,  if  so, 
the  petitioners  were  clearly  disentitled  to  seek  it  back. 
This  money,  being  freight,  became  liable  to  the  bot« 
tomry  creditor,  when  the  fund  realised  by  the  sale  of 
the  ship  turned  out  deficient,  as  in  the  present  case. 
He  cited  2%s  Dowthorpe,  (2  Wm.  Rob.  73). 

JuDQB  Keixt. — ^The  case  put  forward  by  the  petl- 
tioners,  and  admitted  at  the  hearing,  is  simply  the 
pot  uncommon  one  of  freighters,  who  at  the  port  of 
loading,  by  stipulation,  advanced  money  to  the  ship- 
owner on  account  of  fireight,  and  now,  as  the  ship 
arrived  safely  at  her  port  of  discharge,  seek  to  be 
repaid  that  advance  by  a  deduction  in  her  favour  out 
of  the  full  freight,  paid  into  Court,  in  the  course  of  a 
suit  on  foot  of  a  bottomiy  bond,  which  bound  ship, 
freight,  and  cargo.  The  question  was  raised,  had 
they  a  right  to  appear  in  these  proceedings;  but  as 
the  facts  pleaded  and  admitted  at  the  bar  show  that 
they  have  a  direct  interest  in  the  funds  in  Court,  and 
may  be  injured  by  the  effects  of  the  decree  in  the 
suit  which  has  been  instituted  against  them,  they.  In 
thejudgment  of  the  Court,  have  an  undoubted  right 
to  appear  and  be  heard  in  the  matter  of  this  petition. 
Tho  ordinary  practice  in  all  oases  of  fireight  advanced 
being  that  the  advances  so  made  should  be  deducted 
in  favour  of  the  freighter,  when  the  consignee  is  called 
upon  to  pay  the  freight  in  full,  the  respondents  here 
seek  to  interrupt  that  practice,  alleging  that  the  enture 
of  the  freight,  indnding  the  advance,  is  liable  to  them 
under  their  decree  as  the  bottomry  creditors,  the  fund 
arising  from  the  sale  of  the  ship  having  proved  defi- 
cient, and  their  bond  being  secured  on  ship,  freight, 
and  cargo.  No  doubt  that,  generally,  such  a  bond 
does  attach  upon  the  entire  freight,  and  render  it  lia- 
ble; but  the  authorities  referred  to  in  argument  on 
this  case  at  the  bar,  and  adopted  by  the  Court — name- 
ly,  The  John  (7  Not  of  Cas.  61),  and  a  still  stronger 
one.  The  Standard  {SwBb.  A.  R.,  267),  have  well  settled 
that  where  freight  has  been  bona  fide  advanced  ante- 
rior to  the  period  when  a  bottomry  bond  was  taken 
the  bond  does  not  attach  on  that  freight.     Sach  is 
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tkm  om  mi  Umi  ptCittoin»  thair  adtiMo  hmikag 
bMB  Ml  4iM  3rd  4f  Deeember,  and  ike  bood  ia  qmB^ 
tioii  adt  k^vmg  bew  givw  vntii  Afwil  ftOowiog. 
Now,  ooi'MMiiniiigtfae  i^oaipt  girai  hj  the  mnter 
Ibr  tba  advance  tl»  OMrt  «aii  entertain  nodouiA  bat 
thattba.iBoney  was  gif«o«— aot  as  ah  ndtanoa  od 
loan  on  the  emdit  of  die  Mgbt«  bat  «8  part  of  tbe 
ireiffbt  iMtf.  Satisfied,  then,  that  the  adyance  was 
ilMde  in  good  Auth,  aad  longaAterior  to  the  esepotioB 
of  the  bend,  and  when,  ^cm  the  relatire  position  of 
the  sereral  partiee,  the  bitter  coeld  not  liave  been  in 
contemplation  of  mnj  of  theai,  the  Conrt  wast  consi* 
der  as  exempt  fiom  its  general  liability  so  mnoh  of 
the  foil  freight  now  in  the  registiy  as  had  been  «i- 
vaneed  aod  is  oktmed  by  the  petitumers,  and  hM 
tlwt  the  bottomy  creditoiB,  as  soch,  haye  no  claim 
Whatever  apon  it^-jet  «s  bottomfy  creditors  alone  do 
these  respondents  assert  their  6laim.  Another  view 
of  the  question  is  presented,  that  having  been  con- 
aignees  of  the  cargo  also,  and  in  that  character 
paJd  in  the  full  freight,  the  respondents  are  to  be 
eoBslderad  as  having  paid  in  too  much,  and  are 
therefore  entitled  to  claim  the  OTerplns.  The 
Conrt  cannot  nnderstand  how  this  Utter  gronnd 
can  be  maktained,  seekig  that  these  rsspon- 
dents  have  admHted  that  they  ewe  it  to  the 
legal  creditor,  nnd  that  by  tbe  coarse  of  law, 
and  the  practice  of  tMrchants,  that  creditor  is 
the  freiglrter  who  made  tbe  adranoei  and  who  is 
the  peticionor  before  the  Coart  Upon  what  gnmnd, 
then,  can  the  respondents,  who  haye  no  cUdm  in 
law  and  stiH  less  m  equity,  to  attach  this  portion  of 
the  frttght,  resist  the  datm  of  the  petHioners  to  It  t 
The  Coort  hasarding  a  cenjectare  that  by  possibility 
the  mon^  in  qnestion  might  have  been  a  mattor  of 
arrangement  between  these  parties,  when  the  respon- 
dents became  the  pnrchasers  of  the  cargo  from  the 
petitioners,  offered  the  respondents  the  opportaeity  of 
oaiplaoation  vpon  tbts  point;  but  as  they  declined  to 
•▼ail  themsehres  of  that  effer,  it  is  natoral  to  condnde 
iliit  no «ooh  arran^ment  ezbted.  Here,  then,  is  a 
certain  snm  of  money  In  tbe  registry  of  the  Conrt, 
to  be  dealt  with  strictly,  in  u3um  jua  habemHi^  and 
which,  correct^  spealnng,  cannot  be  made  (he  sub- 
ject of  interpleader,  as,  open  admitted  iaots,  one  of, 
the  parties  only  has  Khe  right  to  daim  it  It  has  been 
snggested  te  let  the  fbrmer  take  his  remedy  i^nst 
the  ktter  in  a  conrt  of  common  hiw;  bat  where,  as 
in  the  present  case,  this  Conrt  has  a  clear  jnrisdaotion 
over  the  snbject  matter,  and  the  proper  parties  are 
before  it,  it  wonld  be  a  dereliotion  of  doty  to  yield  to 
that  suggestion*  The  prayer  of  this  petition,  then, 
mnst  be  granted  to  the  extent  of  a  snm  £75  6s.  lOd. 
being  the  calcniated  amomtt  of  the  adyances  made  by 
the  petitioners:  bnt  t^  further  som  of  j64  8s.  dd. 
being  for  exchange  and  insnranoes  on  ifhat  adyance 
cannot  be  charged  against  the  consignee,  and  is  re 
fnsed.  Now,  as  to  costs,  the  practice  of  sT  conrt  of 
eqnHy,  when  it  appears  that  all  parties  have  acted 
properly,  is  to  charge  the  fnnd  with  the  costs.  Now 
this  Ooart  cannot  blame  the  respondents  for  appearing 
in  this  case,  as  th^  bad  other  interests  besides  their 
own  to  protect.  The  petiileuers,  therefore,  ore  to 
have  their  costs  ont  of  the  fond. 

Proctor  foV  tlie  petitioner— Mr.  Lee. 

For  the  reipondente^BCr.  Hamertoo   Q.P. 


Ths  Doha. 
SaU  mOir  Cmi—LUkO^  of  purdumn^^ntm 
—Cod$. 

If  a  j^arty  punAaa$  a  8h^  at  a  tab  directed  Under  a 
decree  of  the  Court  of  Adnuratty,  he  unU  nctU 
held  to  hie  purchase^  if  it  appear  that  he  wis  m^ 
led  by  the  advertisements  or  condiHone  of  kk  to 
huy  a  veaed  unsuited  for  hie  purposes;  Ivt  if^  oi^ 
inoestiffation  of  qU  the  facts,  vie  Cowri  should  he 
satisfi^  that  he  h(idfQltnfornujitonfromanoth& 
reliable  qiuuier^  prior  to  Oie  confirmation  of  the 
eale^  it  will  hold  him  bound  to  complete  his  pwtkam. 

This  was  a  motion  arising  ont  of  a  collision  suit  The 
application  was  that  the  purchaser,  Mr.  Jossph  Ftirdl, 
of  Newry,  be  discharged  from  his  pnrchass,  oa  tin 
gronnds  of  misrepresentation  in  the  deicriptioD  of  tin 
yeesel  sold  under  the  decree  in  the  caose.  Tbe  iffi- 
dayitofthe  purchaser  stated  that,  requbiog  for  the 
Mediterranean  trade  a  yessel  weU  found  in  ether 
respects,  but  most  especially  coppered,  he  saw  to  ad- 
yeitlsement,  etating  that  the  '*Duna,"  a  Rnsrian  Teasel 
was  to  be  sold  in  Newry  on  the  6  th  of  July,  by  the 
Marshal  of  the  High  Court  of  Admiralty  of  Irdind, 
nnder  a  decree  of  that  Conrt,  the  yeesel,  amongit 
tylher  tMngs,  being  particnlarly  stated  to  be  coppered; 
that  accordingly,  on  the  folth  of  that  adTertisement, 
a  biddmg,  to  the  amount  of  J6720,  was  made  for  bin 
at  the  auction,  but  being  outbid,  and  the  sale  opened 
in  the  registry  of  the  Cmirt  in  Dublin;  he  cubeeqneotly 
bid  the  higher  sum  of  £924  on  the  20th  of  Jalyi  tod 
on  the  Mth  of  that  month  wan  deeUred  the  purdiuer, 
and  the  sale  confirmed  by  Uia  order  of  the  Coort. 
Sobse^piently,  on  the  27th,  haying  gone  toKewrjr 
from  his  resideaoe  at  DundaUc,  to  inspect  the  veeeel 
for  the  first  Ume,  he  discoyered  that  she  was  net  eop- 
pei^;  that  not  being  so,  she  was  nnsuitable  for  the 
purpose  for  which  he  had  purchased  her,  aod  is  be 
had  made  that  purchase  on  the  faith  of  the  adyertieed 
desertptoon  of  her  by  the  Marshal  of  the  Conrt,  be 
now  sought  to  be  discharged  from  that  pnrcbesa 
The  motion  was  resisted  on  the  part  of  the  pBdtioQen 
in  the  cause,  who  had  obtained  the  decree  for  tbe 
payment  of  which  the  proceeds  of  th»  sale  of  the  ves- 
sel was  the  only  fond.  Tbe  affidayit  of  the  Marshal 
stated  that  the  fact  of  the  yessel  not  bdog  coppered, 
bnt  Gopper-fostened  only,  was  discoyered  immediatolj 
before  the  sale,  and  that  he  made  it  known  poblidj 
to  all  who  attended;  that  this  was  notice  safficlent; 
and  that  he  gave  a  special  description  to  the  pm^ 
chaser,  which  was  a  correct  one;  that  the  defect  was 
patentt  and  it  was  the  duty  of  the  biddere  to  hsTS 
used  due  precaution  at  the  time,  so  as  to  satisiy  them- 
selves that  the  yessel  was  actually  as  described;  that 
the  purchaser  here  was  bound  by  the  order  confirmiag 
the  sale,  and  was  too  late  with  his  motion. 

Dr.  Oibhon^  for  the  purchaser,  cited  Sug.  on  Van- 
does  and  Purchasers,  pp.  277,  343,  380,  382  (11th 
edition);  Flight  y.  Booth  (1  Bing.,  N.  C,  370);  Bd- 
woHh  y.  ICassell  (4  Camp.,  140) ;  and  Jones  x.  M- 
ney  (3  Camp.,  285), 

Dt.  mrisgtots sffieeed  tfa»  nmtte  £ir  thepeoaie- 
yenta  ift  Ih*  coKfiaion  salt 

Juoox^KiLLT.— The  case  made  on  the  affidavit  of 
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the  petitioner  is  this,  that  bemg  engaged  in  a  certain 
trade  which  requred  particdarliy  that  the  yeesela  em- 
ployed in  it  should  be  coppered,  as  otherwise  thej 
would  he  ansnitable,  he  on  the  fidth  of  certain  adrer- 
tised  particulars  of  this  Russian  schooner — amongst 
them  that  most  necessary  one  that  she  was  coppend 
—bid  for  her  and  pnichased  her  at  the  sale  directed 
under  the  decree  of  this  Court;  and  that  in  two  days 
ifter  the  confirmation  of  the  sale  he  for  the  first  time 
diflcoTered  that  she  was  not  coppered*  This,  if  proved 
oa  the  affidavits,  would  be  just. such  a  case  as  would 
give  a  purchaser  a  right  to  say  that  he  ought  not  to 
be  bound  by  hb  bidding,  as  he  could  not  get  from  the 
Court  the  property  o£^«d  for  sale  in  the  state  m 
which  it  was  represented  to  be.  These  were  the  words 
used  by  Sir  Michael  O'Loghlen  in  Besaonet  ▼•  Rohma 
(1st  San.  and  Sc.  142).  It  was  quite  true,  as  sworn, 
that  the  advertised  particulars  contained  a  misstate- 
ment upon  a  most  material  point;  so  material,  that 
according  to  his  affidavit  this  gentleman  would  not 
otherwise  have  hoen  a  bidder  at  all,  still  less  a  pur- 
chaser. And  if  upon  the  faith  and  credit  of  those 
advertised  particulars  altogether,  and  alone,  he  had 
hosa  induced  to  put  himself  into  that  position,  it  would 
have  been  the  duty  of  the  Oourt,  on  the  authorities 
reflBrred  to,  and  on  every  principle  of  justice,  to  hare 
relieved  him  from  it,  the  Court  being  of  opinion  that 
it  was  of  importance  to  its  suitors  that  sales  under  its 
decrees  should  be  conducted  in  the  fairest  manner. 
But  a  consideration  of  the  other  allegations  in  preof  of 
the  case  presented  it  under  a  different  aspect.  A  letter 
of  Mr.  Farrell's,  dated  the  5th  of  July,  addressed  to 
the  Marshal  of  the  Court,  was  put  in  evidence.  It  was 
to  be  observed  that  that  was  the  evening  of  the  day 
on  which  the  auction  had  been  held,  at  which  he  was 
outbid,  and  therefore  at  that  time  he  was  perfectly 
free  from  any  dealings  with  the  yesseL  In  that  let- 
ter, reminding  the  Marshal  of  his  promise  to  comply 
with  his  (Farrell's)  request  to  send  him  full  particu- 
bra  of  the  vessel,  he  begs  of  him  in  doing  so  to  say 
what  chance  he  parrel!)  might  have  of  being  the 
purchsser.  To  that  letter  the  Marshal  replied  on  the 
foUowmg  day  (the  6th),  answering  as  to  the  other 
parts  of  hb  letter,  but  as  to  the  particulars  of  the  ves- 
sel, saying,  in  dear  words,  that  she  was,  amongst  her 
other  qualities  and  appurtenances,  stout,  well  built, 
and  copper-fastened  to  the  bends.  Here,  then,  was 
traced  into  the  hands  of  thb  party— who,  it  appeared, 
in  nineteen  days  after,  on  hb  own  motion,  was  declared 
the  purchaser — a  solenm  document,  obtained,  upon 
hb  own  request^  when  he  was  free  and  untrammelled 
in  the  matter,  from  the  responsible  officer  of  the 
Court,  by  whose  acts  the  Court  would  consider  itself 
to  be  bound,  a  full  particular  of  the  subject  matter  of 
the  sale,  in  which  the  vessel  was  described,  not,  as  in 
the  earlier  advertisement,  coppered,  but  copper-fas- 
tened to  the  bends.  Now,  however  vague  to  the  un- 
initiated in  such  mattera  these  phrases  might  appear, 
to  the  dass  who  purehase  ships  they  presented  no 
ambiguity,  but  shewed  a  very  substantial  dbtinction; 
still  more  must  they  have  been  clear  in  their  dis- 
tinctiveness to  Mr.  Farrell,  whose  sworn  case  was,  that 
none  but  a  vessel  which  was  coppered  would  suit  him. 
In  his  affidavit  he  gave  no  explanation  upon  thb  subject, 
and  was  totally  silent  as  to  the  letter  altogether.    He 


asked  the  Court  to  believe  that  he  had  no  other  informa- 
tion than  that  which  the  printed  advertisement  afforded. 
It  was  sworn,  and  not  denied,  that  he  got  that  letter, 
and  got  it  under  the  circnmstances  stated.  How, 
then,  could  the  Court  give  credit  to  hb  allegation  that 
he  became  tiie  purchaser  on  the  fidth  and  credit  of 
the  printed  advertisement  which  contained  the  mb-. 
statement,  when,  for  so  many  days  before,  he  became 
such,  he  was  in  possession,  and  at  hb  own  request^ 
from  the  person  best  qualified  to  give  it — ^that  person 
too  representing  the  Court  in  the  transaction— of  a 
full  and  accurate  description  in  all  respects  of  the  ves- 
sel? Hb  own  affidaWt,  which  conUuned  and  made 
hb  case,  supplied  no  answer  to  thb  question,  and  could 
supply  none,  for  it  suppressed  iJie  fid  and  all  allnsioa 
to  it  altogether.  Under  all  sndi  circnmstances  the 
Court  was  satisfied  that  no  grounds  for  a  rdease  had 
been  establbhed  on  the  part  of  the  purchaser,  who, 
upon  evidence  not  attempted  to  be  contradicted  by 
him  or  on  hb  part,  had  been  proved  to  have  been  in 
possession,  from  the  authorised  and  responsible  quar- 
ter, of  a  full  and  accurate  description  of  that  pro* 
perty,  which  after  the  lapse  of  many  days  he  then  de- 
liberately purchased.  The  motion  must  be  refused* 
the  costs  to  be  costs  in  the  cause. 

Proctor  ibr  th«  pnrdhawp— Mr.  Wm.  RiduudfOD. 
Proctor  for  the  promovent— Mi;  John  T.  Hamerton. 


Court  of  S[99(al  in  e^^anttvu. 

CBsported  by  Bdmand  T.  Bcwicy,  Eiq.,  Banrliterat-UiwJ 
[BiPOBI  TBI  LOBD  CHANGXtLOB  AMD  THK  LoBD  JOS- 

ncs  OF  Affsal. 

In  ths  xatteb  of  the  estate  of  Robert  Kxsq  Piebs, 
owner;  ee  parte  Henbt  Brown,  feiitioneb.— 
June  18,  19. 

Fines  and  Reeoveriei  Ac$^  4^5  WOL  4,  c  92»  aeee. 
36,  66— .Coyi/ltcf  of  dimUxOmg  deeds— PrwrUjf 

ofenrobneni. 

il,,  a  tenant  in  taH^  executed  a  diaentaSing  deed, 
which  woe  enrolled  toithin  the  six  tnontha  allowed 
hy  the  Fines  and  Beco^feries  Act,  but  not  in  the, 
lifetime  o/A»  J?.,  who  was  entitled  to  an  estate 
tail  m  remainder  expectant  onA.^s  estate  taH^  ajter 
Ah  duOh  executed  a  disentailing  deed  to  a  pur^ 
chaeerfor  value^  which  deed  was  duly  enrolled  be- 
Jore  the  enrolment  of  the  prior  deed  of  A.  Held, 
that  the  enrolment  of  the  deed  executed  hy  A.  was 
falid  although  not  made  in  A.^e  lifetime. 

add— tftof  As  priority  and  validity  ofAJs  disentaH- 
%ng  assurance  were  not  ajfected  by  the  prior  enro^ 
ment  ofB.'s  disentailing  deed. 

Held— </Urf  the  66th  section  of  the  Fines  and  Beeovo- 
ties  Act  {Ireland)  does  not  contemplaU  the  enroU 
ment  of  a  deed  executed  by  an  owner  in  fee^  nor 
the  disposition  of  lands  othenoise  than  by  a  tenant 
in  tail  by  virtue  of  the  Act. 

I  In  the  year  1815  John  Nunn  Richard^  b^g  seised  in 
fee-simple  of  the  lands  of  Torduff,  m  the  county  of 
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Wexford,  by  articles  of  agreement,  dated  the  2xid  of 
March,  1815,  made  in  contemplation  of  the  marriage 
of  hifl  eon,  WilHam  Nnnn  Richards,  with  Caroline 
Molonj,  agreed  to  pat  the  lands  in  settlement  npon 
certain  trusts,  and  to  certain  uses  therein  mentioned. 
By  those  artides  (after  declaring  the  nses  of  a  term 
of  99  years  thereby  created  and  subject  to  a  life  es- 
tate reserved  to  himsdO  John  N.  Richards  covenanted 
to  convey  the  land  to  trustees  upon  ^rusU  and  to  and 
for  the  use  of  William  Nnnn  Richards  for  life,  with 
remainder  to  the  use  of  the  first  and  every  other  son 
of  the  marriage  successively  in  tail  male;  and  in  de- 
fiiult  of  issue  male,  then  to  the  issne  female  of  the  said 
marriage,  if  more  than  one,  in  such  share,  manner, 
and  proportion,  and  subject  to  such  restrictions,  pro- 
visions, and  limitations  as  the  said  William  Nunn 
Richards  should  by  deed  or. will  limit  or  appoint;  and 
if  but  one  child,  son  or  daughter,  then  to  such  only 
child,  subject  as  thereinbeforo  and  thereinafter  men- 
tioned. And  in  case  there  should  be  no  issue  male 
of  the  marriage,  and  issue  female  more  than  one 
child,  and  that  William  Nunn  Hichards,  in  his  lifetime, 
should  not  by  deed  or  will  make  an  appointment  of 
the  estate  to  or  for  snch  female  children;  that  then 
in  snch  case,  after  the  death  of  William  Nnnn  Richards, 
such  female  children  as  should  be  living  at  the  time 
of  the  death  of  William  Nnnn  Richards  and  their  heirs 
should  take  and  inherit  the  same  as  tenants  in  com- 
mon, share  and  share  alike.  The  articles  further  con- 
tttned  a  proviso  that  in  the  event  of  WilHam  Nunn 
Richards  surviving  his  said  intended  wife,  without  any 
issue  of  the  marriage,  the  trustees  should  hold  the 
lands  npon  the  like  trusts  for  the  issue  of  any  subse- 
quent wife;  and  that  if  William  Nunn  Richards  shonld 
die  without  issue  male  or  female,  then  the  lands  so 
agreed  to  be  settled  should  revert  to  John  Nnnn  Ri- 
chards and  h'ls  heirs  in  fee.  The  marriage  was  shortly 
after  solemnised,  and  there  were  issue  of  it  two  chil- 
dren, viz.,  William  Irwin  Richards  and  Caroline  Maria 
Richards.  John  Nunn  Richards,  the  settlor,  died 
prior  to  the  year  1820,  without  having  executed  any 
deed  in  pursuance  of  the  articles  of  agreement.  Upon 
the  death  of  William  Nunn  Richards  in  tho  year  1822, 
William  Irwin  Richards  entered  into  possession  of  the 
lands  as  the  first  tenant  in  tail  nnder  the  articles  of 
settlement;  and  on  the  6th  of  March,  1849,  he  duly 
executed  a  disentailing  deed  in  pursuance  of  the  sta- 
tute, which  was  registered  on  the  4th  of  April  in  the 
same  year,  and  enrolled  in  Chancery  on  the  1 1th  of 
June  following.  William  Irwin  Richards  died  on  the 
20th  of  May,  1849,  and  by  his  last  will  and  testa- 
ment (aftei-wards  duly  proved)  devised  to  Robert  King 
Piers,  the  owner  in  this  matter,  and  to  his  heirs  and 
assigns  the  lands  before  referred  to.  Robert  Eihg 
Piei>8  having  therenpon  entered  into  possession  of  the 
lands  on  the  24th  of  December,  1 857,  executed  a 
mortgage  of  them,  under  which  Henry  Brown,  the 
appellant,  presented  a  petition  for  the  sale  of  the 
lands  in  the  Landed  Estates  Court,  and  obtained  a 
conditional  order  therefor  on  the  12th  of  November, 
1862.  On  the  1st  of  December,  1862,  Charles  Rol- 
leston,  the  respondent  in  the  present  appeal,  filed  an 
affidavit  showing  cause  against  the  conditional  order 
being  made  absolute  on  the  following  grounds: — 
It  appeared  that  by  indenture  of  settlement  dated  the 


28th  day  of  February,  1849,  and  made  in  comem- 
plation  of  the  marriage  of  Caroline  Maria  Bkhardf 
with  Henry  William  Woodhonse  (which  wu  after- 
wards had  and  solemnised),  after  redting  that  Gsro- 
line  Maria  Richards  was  entitled  to  the  lands  in  qnes- 
tion  as  tenant  in  tul  or  otherwise  in  remainderexpectiot 
upon  the  decease  and  failure  of  issne  of  William  Irwin 
Richards,  she  the  said  Caroline  Maria  Richards  aod 
the  said  Henry  William  Woodhonse  covenanted  with 
Charles  RoUestone  and  two  other  trustees  theron 
named,  that  after  the  marriage  and  so  soon  as  ths 
said  Caroline  Maria  Richards  and  the  said  Henr; 
William  Woodhonse,  in  her  right,  shonld  on  the  de- 
cease and  failure  of  issne  of  Wiinam  Irwm  Richards, 
or  otherwise  become  entitled  in  possession  to  the  said 
lands  either  as  tenant  in  tail  or  otherwise,  all  snch 
acts,  deeds,  and  assurances  should  be  done  and  exe- 
cuted as  shonld  be  declared  requisite  for  barring  sadi 
estate  tail  of  any  as  might  be  subsisting  in  the  said 
lands,  and  for  conveying  the  lands  to  the  use  of  Henry 
William  Woodhonse  for  life,  and  after  his  decease  to 
the  nse  of  Caroline  Maria  Richards,  his  wife,  for  life, 
with  remainder  to  the  trustees  npon  the  trusts,  and  to 
the  nses  therein  mentioned,  and  amongst  others  for 
the  issue  of  the  said  marriage.  In  pursuance  of  tbis 
covenant  and  after  the  death  of  William  Irwin  Ri- 
chards, Caroline  Maria  Woodhonse  and  her  hnsband 
Henry  William  Woodhonse,  on  the  1st  of  Jane,  1849, 
executed  a  disentaUing  deed,  whereby,  after  redtiog 
the  last  mentioned  covenant,  the  lands  to  which  Caro- 
line Maria  Woodhonse  or  Henry  William  Woodhonse, 
in  her  right,  was  entitled  for  any  estate  tail  or  in  fee- 
simple,  were  conveyed  to  the  trustees  and  their  heirs 
for  ever,  freed  and  discharged  from  all  estates  tail 
therein  of  Caroline  Maria  Woodhouse,  and  all  other 
estates  tail  therein,  if  any,  and  all  ^states,  ihterestB, 
sind  powers  to  take  effi^  on  the  determination  or  in 
defeasance  of  the  said  estate  tul,  to  snch  nses  and 
upon  snch  trusts  as  were  contained  in  the  indenture 
of  settlement  of  the  28th  of  February,  1849.  This 
disentailing  deed  was  dnly  acknowledged  by  GaroIiQe 
liaria  Woodhonse,  and  was  afterwards  dnly  enrolled 
in  Chancery  on  the  4th  of  June,  1849.  Under  these 
circumstances  it  was  urged  on  behalf  of  the  respon- 
dent, Charles  Rollestone,  that  the  second  disentaiiiog 
deed  was  entitled  to  priority  over  the  disentailing  u- 
snranoe  executed  by  William  Irwin  Ricbaids  in  coo- 
sequence  of  its  prior  registration.  The  points  rdied 
oq  in  the  argument  on  behalf  of  the  petitioner  were 
substantially  as  follows:— First,— That  the  disentail- 
ing deed  executed  by  William  Irwin  Richards  was 
vidid,  having  been  enrolled  within  six  months  after 
its  execution  although  not  nntil  after  his  death.  Se- 
cond,— ^That  the  second  disentailing  deed  conld  not 
take  priority  by  its  previous  enrolment  by  force  of  the 
66th  section  of  the  Fmes  and  Recoveries  Act,  inas- 
much as  this  section  contemplates  separate  deeds  exe- 
cuted by  the  same  tenant  in  tail  and  not  by  different 
persons.  Third, — That  on  the  true  construction  of 
the  marriage  articles  of  1815,  Caroline  Maria  Wood- 
house  npon  the  death  of  William  Lrwm  Richards,  if 
she  took  any  estate  m  the  lands,  took  an  estate  in  fee 
and  not  in  tail  Fourtii,— That  npon  the  tme  con- 
struction  of  the  Fines  and  Recoveries  Act  the  execn- 
tion  and  enrolment  of  the  second  disentaiiiog  deed 
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wen  of  no  e£foct»  loasmDch  as  the  parties  had  express 
notice  of  the  first  disentailing  deed.  An  aflidavit  had 
been  filed  by  Patrick  Nolan  setting  forth  the  owner's  title 
to  the  lands  and  charging  (a  fact  which  was  not  de- 
nied) that  the  second  disentailing  deed  was  executed 
with  foil  knowledge  on  the  part  of  Charles  RoUestone, 
Heniy  William  Woodhoase,  and  Caroline  Maria  Wood- 
honse,  of  the  first  disentailing  deed  having  been  exe- 
cuted, and  also  of  the  last  will  and  testament  of  Wil- 
liam Irwin  Richards.  On  the  part  of  the  respondent 
the  following  grounds  were  relied  on: — First, — ^That 
the  alleged  disentailing  deed  executed  by  William 
Henry  £chards  in  March,  i849>  was  wholly  inope- 
ratiTO,  inasmuch  as  it  was  not  enrolled  during  his  life- 
time. Second, — ^That  on  the  death  of  William  Irwin 
Richards  his  sister  took  an  estate  tail  in  the  lands  un- 
der the  articles  of  1815;  and  that  the  disentailing 
deed  executed  by  her  having  been  enrolled  before  the 
deed  of  March,  1949>  the  parties  cUuming  under  her 
marriage  settlement  of  1849  bdng  purchasers  for  va- 
lue acquired  a  prior  estate  in  the  lands  by  virtue  of 
the  66th  sectimi  of  the  Fines  and  Recoveries  Act. 
Tlurd, — ^That  even  if  Oarolme  Bfaria  Woodhouse  took 
an  estate  in  fee  under  the  articles  of  agreement  still 
the  disentailing  deed  executed  by  her  having  been 
first  enrolled,  took  priority  by  force  of  the  Act.  Judge 
Longfield,  after  stating  that  the  Oourt  was  of  opinion 
that  on  the  death  of  William  Irwin  Richards  Caroline 
Maria  Woodhouse  took  an  estate  in  foe  and  not  in 
tail,  and  that  the  firat  disentailing  deed  was  valid  by 
the  enrolment  within  six  months  though  not  till  after 
the  death  of  William  Irwin  Richards,  held  that  it  was 
displaced  by  the  prior  enrolment  of  the  deed  executed 
by  Caroline  Maria  Woodhouse  by  reason  of  the  66th 
section  of  the  statute,  and  accordingly  the  cause 
shown  was  allowed  to  the  respondent,  Oharies  RoUes- 
tone, with  costs.*  From  this  order  Henry  Brown  now 
appealed. 

The  SoUcHorChneral  (with  him  Flanagan,  Q,C^ 
and  (7.  J.  C^Dond)  for  the  appellant— The  first  pomt 
to  be  noticed  is  the  qnestkm  rolalive  to  the  period 
within  which  an  enrolment  of  a  disentailing  assurance 
must  be  made.  We  maintain  that  this  is  determined 
by  the  39th  section  of  the  4  d(  6  Will.  4,  c.  92  (cor- 
responding to  the  41st  section  of  the  English  Act)  by 
whidi  the  time  is  fixed  as  six  calendar  months  finom 
the  date  of  the  execution  of  the  deed — Honeywood  v. 
Fart^  (30  Beav.  1 ;  7  Jur.  N.  S.,  1264).  UawkinM 
T.  Kemp  (3  East.  410)  is  not  applicable.  Comyii!s 
J>ig.  Bai^gain  and  Sale,  B.  9;  Matibaraugh  v.  Godot- 
phU  (2  Vea.  Sou  79).  [The  Lard  ChanceUor—li 
is  generally  the  grantee  that  enrols  the  deed;  and  it 
would  be  a  hard  thmg  on  him  if  he  should  lose  his  es- 
tate because  the  grantor  dies  before  the  enrolment  has 
been  made]  The  74th  sec.  of  the  English  Act  (66th 
.  Irish)  t  refers  to  different  dispositions  by  the  same 


•  InnE,K.  Piers  (8  Ir.  Jar.,  N.  9.,  76;  18  Ir.  Ch.  Rep., 

t  The  wferencei  are  made  to  the  English  rtatnte,  the  dif 
fiBreooe  between  ita  proviaioiia  and  thoee  of  the  Irish  Act  beinff 
QBtmpectant  with  regard  to  the  qoeetious  involved  in  Una 
caea.    The  following  an  ^e  eeotiona  raferred  to: — 

8  4  4  Wm.  4,  c  74,  iec.  SS.- "  Provided  alwaya,  and  be 
it  ftnther  eoacted,  that  when  a  tenant  hi  tail  of  hmda  nnder  a 
eittlemaBt  thaii  have  aiieady  eraated  or  ihali  hereafter  create 


tenant  in  tail,  and  cannot  be  fairly  constraed  tA  in- 
clndiug  the  case  of  deeds  executed  by  successive  te- 
nants in  tail,  or  by  a  tenant  in  tail  and  a  succeeding 
tenant  in  fee.  Such  is  the  view  taken  of  it  by  Lord 
St.  Leonards  in  his  Real  Property  Statutes,  2nd  ed. 
p.  237,  where  he  expresses  his  opinion  that  the  38th 
section  must  be  read  iu  conjunction  with  the  74th; 
and  that  by  the  provision  of  the  38th  section  when- 
ever a  voidable  estate  is  created  by  a  tenant  in  tail  in 
favor  of  a  purchaser  for  valuable  consideration,  it  will 
be  confirmed  by  a  subsequent  ralid  disposition  under 
the  Act  unless  the  disposition  be  in  favour  of  a  pur* 
chaser  for  y^uable  consideration  who  bought  without 
express  notice  of  the  voidable  estate — Dart>  V .  &  P. 
447. 

Brewster^  Q.(7.,  on  behalf  of  the  trustees  of  the 
marriage  settlement  of  Mifi.  Woodhouse. — In  the  first 
place  we  insist  that  this  is  an  executory  instrument, 
and  therefore  the  first  question  to  be  determined  is  how 
the  C$ourt  would  execute  it.    The  expression,  *'  issue 
of  the  intended  marriage,'*  has  been  held  sufficient  to 
show  an  intention  to  provide  for  all  the  issue  of  the 
marriage.    The  rules  applicable  to  wills  are  applied 
also  to  executory  articles;  and  the  principles  upon 
which  the  Oourt  will  act,  and  the  nature  of  the  limita- 
tions which  it  will  introduce,  are  settled  by  numerous 
decisions — Jervoise  r.  Northumberland  (I  Jac.  &  Wal. 
559);  Roeh/ort  r.  FUanaurioe  (2  Dr.  &  War.  1); 
FUmaurioe  v.  Sadieir  (9  Ir.  Eq.  Uep.  695).    In  the 
present  case  there  are  a  series  of  limitations  which 
would  be  void  if  Mrs.  Woodhouse's  estate  were  an 
estate  in  fee.     If  then  the  intention  of  the  parties  is 
but  imperfectly  worked  out  by  the  articles,  the  Court 
will  execute  the  articles  in  the  nsual  course  of  a  fa- 
in sncb  lands,  or  any  of  them,  a  voidable  estate,  in  favoar  of 
a  purchaser  for  valuable  ooDsideratit)ii,  and  shall  afVerwards 
nnder  this  Aot,  by  anjr  assarance  other  than  a  leaso  not  re- 
qnlring  mrolment,  make  a  disposition  of  the  lands  in  which 
such  Toidable  estate  shall  be  created,  or  any  of  them,  sncli 
dispontion,  whatever  its  otjeet  may  be,  and  whatever  may  U 
the  extent  of  the  estate  hitended  to  be  thereby  created,  sholl, 
if  made  by  the  tenant  m  tail  with  the  consent  of  the  protec- 
tor (if  any)  of  the  settlement  or  by  the  tenant  m  tail  alone, 
if  there  shsJl  be  no  such  protector,  nave  the  effect  of  coDfiim* 
ing  such  voidable  estate  in  the  lands  thereby  disposed  of  to 
iu  full  extent  as  agabst  all  persons  except  thoee  whose  rights 
are  saved  by  this  Aot;  but  if  at  the  time  of  making  the  dis* 
position  there  shall  be  a  protect<or  of  the  settlement,  and  snch 
protector  shall  not  consent  to  the  disposition,  and  the  tenant 
in  tail  sliall  not  without  such  consent  be  capable  nnder  this 
Act  cf  confirming  the  voidable  estate  to  its  fiill  extent,  then 
and  in  such  ease  such  disposition  shall  have  the  effect  of  eon- 
firming  such  voidable  estate  so  far  as  snch  tenant  in  tail  would 
then  be  capable  under  this  Act  of  confirming  the  same  with- 
out such  consent :  provided  always,  that  if  such  disposition 
shall  be  made  to  a  purchaser  for  valuable  consideration,  who 
shall  not  have  express  notice  of  the  voidable  estate,  then  and 
in  auoh  case  the  voidable  estate  shall  not  be  confirmed  as 
against  snch  pnrohaser  and  the  persons  ohiiming  under  him." 
a  &  4  Wra*  i,  o.  74,  seo.  74.—'*  That  every  deed  reqnued 
to  be  enrolled  in  his  Mioest/s  High  Court  of  Chancery  in 
EngUuid  or  Ireland,  by  which  lands  or  money  subject  to  bo 
invested  in  the  pnrohase  of  lands,  shall  be  dt^osed  of  under 
this  Act  shall,  when  enrolled  as  required  by  this  Act,  operate 
and  take  efitet  in  the  same  manner  as  it  would  have  done  if 
tho  enrolment  thereof  had  not  been  required,  except  that 
every  snoh  deed  shall  be  void  against  any  person  olainung 
the  lands  or  money  thereby  disposed  of,  or  any  part  thereof 
fiir  valuable  owsideratlon,  nnder  any  enhsequent  deeddnlj 
iuolled  nnder  this  Act,  if  snch  sahseqnent  deed  shaU  be  A  st 
broiled. 
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inilj  settlement,  that  is  to  say  bj  giring  to  the  dangh- 
ters  estates  in  tail  general  with  cross  remainders — 
Dod  y.  Dod  (1  Amb.  274);  Baitard  v.  Proby  (2 
Cox  Oh.  Ca.  6);  Trevor  v.  Irevcr  (13  Shn.  108;  1 
H.  of  L.  Ca.  239).  The  Ooort  in  snch  cases  will 
both  idter  words  and  introduce  words — Marryat  v. 
Tcwnly  (1  Yes.  Sen.  101);  Targua  r.  Paget  (2  Yes. 
Sen.  194);  Kentiih  y.  Newman  (1  P.  W.  234).  As 
to  the  other  qoestions,  the  first  disentailing  deed  not 
baying  been  enrolled  in  the  lifetime  of  the  tenant  in 
tidl  was  not  equiyalent  to  a  perfect  recoyerj.  The 
Fmes  and  Reooyeries  Act  was  not  designed  to  alter 
the  nature  of  estates  tail  bnt  merely  to  improye  the 
machinery  by  which  a  recoyeiy  coald  be  snflered. 
With  respect  to  the  aignment  as  to  the  mischief  of 
this  constmction  of  the  Act,  no  injury  to  purchasers 
isl  ikely  to  occur,  for  no  man  will  take  an  estate  un- 
to such  circumstancePt  nntil  the  disentailing  deed  is 
enrolled.  On  the  other  hand,  by  the  construction 
contended  for  by  the  appellants  a  tenant  in  tail  sue* 
ceeding  a  preyious  tenant  in  tail  will  be  compelled  to 
wait  six  months  before  executing  a  disentuling  as- 
surance. 

J.  E.  WaUhe^  Q.C,  (with  whom  was  Syan)  for 
the  same  parties,  dted  Doe  d  Newman  y.  9^i^^nn 

17  Q.  B.  723);  Hawkina  y.  Kemp  (3  East.  410);  4 

'  5  Wm.  4,  a  92,  sec  22.* 

June  19. — FkmagtMf  Q.(7.,  in  reply.^— As  to 
the  question  of  the  lyin^ment,  there  is  no  neces- 
uty  that  the  deed  should  be  enrolled  in  the  life- 
time of  the  party  execudng  it. — Hayes  on  Conyey- 
audng,  p.  215.  In  the  next  place,  as  to  the  con- 
stroction  of  the  74th  section  of  the  Act,  the  two  deeds 
must  be  executed  by  the  same  tenant  m  tafl.  The 
general  scheme  of  the  Act  was  to  substitute  new 
assurances  in  lien  of  fines  and  reooyeries.  The  15th 
section,  which  is  the  general  enabling  clause,  is  con* 
fined  in  its  terms  to  the  power  of  «a  tenant  in  tail  to 
dispose  of  hb  own  estate  and  the  estates  in  reminder. 
There  is  not  a  line  giying  a  tenant  in  tail  power  to 
affect  in  any  way  a  prior  estate;  nor  would  It  be  a 
reasonable  constmction  to  giye  to  any  section  of  the 
Act,  that  a  tei&nt  in  tall  in  remainder  should  haye  a 
greater  power  of  disposition  than  if  he  had  an  estate 
in  fee  in  remainder.  In  the  40th  and  47th  sections, 
the  only  dispositions  of  lands  under  the  Act  are  clearly 
expressed  to  be  dispositions  by  a  tenant  in  tul,  and  it 
is,  therefore  eyident  that  when  the  74th  section  speaks 
of  deeds  by  which  lands  are  disposed  of  under  the 
Act,  it  refers  to  deeds  executed  by  tenants  in  tail 


g 


•  **'  Fzom  and  after  the  81st  day  of  Ootober,  1884,  It  thaU 
be  lawfiil  for  nnj  penon,  either  before  or  after  he  shall  be- 
come entitled  in  any  maaner,  esoept  as  expectant  hear  of  a 
living  person,  or  as  expeotant  heir  of  the  body  of  a  Uring  per- 
son, to  an  estate  in  land^  not  being  a  vested  estate,  and  whe- 
ther he  be  or  be  not  asoertained  as  the  person  or  one  of  the 
penons  in  whdm  the  same  maj  beoome  vested,  to  dispose  of 
sooh  lands  for  tha  whole  or  any  part  of  snoh  estate  thmin  hj 
any  assnranoe,  whether  deed,  wul,  or  any  other  mstrament 
1bj  whieh  heoonld  have  made  sooh  dispostion  of  sooh  estate 
^||^a  vested  estate  la  posset^ :  provided  nevertheless  that 
no  saohdispodtioo  shall  be  valid  or  have  any  effect  where  the 
person  making  the.  same  shall  not  at  the  tone  of  the  disposi- 
iion  have  become  entitled  to  sooh  estate,  unless  the  deed,  will, 
or  other  instmment  by  yiitne  of  which  he  may  beoome  enti- 
tled be  existing  and  in  operation  at  the  time  of  the  diqposi- 
tloB.- 


under  the  proyisioiis  of  the  Act,  and  to  snch  deeds 
alonOi  If  a  tenant  in  tail  ui  possession  exeentes  for 
value  a  disentdling  assurance,  that  is  good  against 
who  remainderman.  There  are  no  equities  between  the 
tenant  in  tail  in  question  and  the  remamderman,  and 
this  proposition  is  equiyalent  to  saying  that  a  par* 
chaser  from  a  party  who  has  no  equity  is  to  be  pre- 
ferred to  a  purchaser  from  the  tenant  in  ti^  i(  from 
no  defiuilt  in  the  latter,  his  deed  is  subsequent  io  its 
enrolmeiit— i>oe  dL  Newman  y.  Btuham  (17  Q.  E, 
723). 

Tbb  Lobd  Gbahcillor. — In  ray  ophiion,  the  order 
of  the  Oourt  below  cannot  be  sustamed,  taking  tlie 
case  in  either  of  the  two  points  of  yiew— samelji 
whether  Mrs.  Woodhonse  took  an  estate  in  fee  in 
reraainder  under  the  marriage  articles  of  1815,  or 
whether  she  took  an  estate  tail  in  remainder  nnder 
the  limitations  in  these  articles.  It  has  been  etronglj 
argued  and  ably  argued,  particularly  by  Mr.  Flanagu, 
that  Mrs.  Woodhonse  took  an  estate  in  fee,  and 
undoubtedly,  on  the  language  of  the  articles  alone, 
snch  a  constmction  would  appear  yery  reasonable; 
but  the  settlement  itself  does  not  amount  to  aoTtfaiDg 
more  final  than  mere  exeeutoiy  anhdes,  the  uses  de* 
dared  by  which  mif^t  at  sonoe  future  time  be  carried 
out  in  a  more  iiill  and  formal  manner.  Snpposng 
that  this  estate  were  apparently  an  estate  m  fe^  we 
must  then  consider  how  these  limitations  wonld  be 
moulded  by  this  Oourt,  if  it  were  called  on  to  can^ 
out  the  intent  of  these  articles  in  the  fashion  it  osoalJj 
adopts.  In  my  opinion,  there  are  strong  grounds  fit 
sayuig  that  as  fhr  as  reqiects  the  mtent  of  the  article!, 
it  was  intended  that  the  sons  Bbould  take  soeeeasiTe 
esUtes  in  tail,  and  the  daughters  the  fee  in  renain- 
der,  with  a  proyision  to  Mr.  Itichards  to  appeiot  to 
them  absolutely  or  not,  as  he  pleased.  *  The  laogntge 
of  the  articles  point  strongly  to  this  oonstmeftion.  No 
doubt,  the  Court  will  mould  the  limiutions  to  cany 
out  what  the  testator  may  haye  inartificially  expressed, 
but  it  will  not  alter  a  whole  cham  of  limitations  nnless 
there  are  words  which  entitle  it  to  do  so.  Howerer,  the 
subsequent  limitations  are  yeiy  ambiguous,  for  it  is  i 
question  whether  they  point  to  a  foilure  of  lasoe,  or  to 
the  contingency  of  there  being  no  issue  at  all  of  the 
marriage,  or  none  liyfaig  at  the  death  of  Mr<  Riohaids. 
But  supposing  tlus  to  be  an  estate  in  fee  (and  1  con* 
fess  the  inclination  of  my  mmd  is  to  consider  that  it 
decidedly  was  such),  we  come  to  the  fellowingsUto 
of  ftcts,  that  upon  the  death  of  William  N.  Bichaids, 
Wimam  L  Richards,  who  was  entitled  to  an  estate 
tail  in  remainder,  entered  into  possesinon  of  the  lands, 
and  in  Maroh,  1849,  executed  a  disentailiDg  deed, 
which,  howeyer,  was  not  enrolled  until  after  his  death. 
If  we  assume  then  that  the  power  of  enrolment  ex- 
tends after  the  death  of  the  tenant  in  tail,  who  has 
executed  the  deed,  Mrs.  Woodhouse*s  right  woald  be 
barred.  Then  it  is  ssud  that  the  rights  of  a  purchaser 
from  her,  enrolling  his  purchase-deed  asadecdnodertbe 
Act  for  the  Abolition  of  Fines  and  Recoveries,  and  en- 
rolling it  previous  to  the  enrolment  of  the  diseotairmg 
assorance,  would  not  be  ao  barred.  I  can  find  no 
authority  for  the  proposition  that  any  deed  which  a 
party  may  choose  to  enrol,  a  deed  which  derives  so 
yaUdity  under  this  Act,  must  necessarily  bear  the 
character  of  i  deed  under  this  Act,  and  I  am  of  opi- 
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nion  th«t  the  Act  haa  ao  application  at  all  to  the 
enrolment  of  a  deed  eacecated  by  an  owner  m  fee.  We 
were  referred  by  Mr.  Walahe  to  the  22ad  section  of 
the  Irish  Act,  as  referring,  amongst  other  things,  to 
contingent  remainders  in  fee.  What  does  this  section 
declare?  It  empowers  persons  haying  estates  in 
lands,  which  are  not  vested,  to  dispose  of  them  bj  an 
assniance,  whether  deed,  will,  or  other  instrnmenty  bj 
which  they  conld  make  each  a  dlspotttion,  if  the  es- 
tate was  a  rested  estate  in  possession — plainly  point- 
ing to  snch  an  instrument  or  deed  as  wonld  be  valid 
at  law,  while  the  38th  and  74th  sections  of  the  Eng- 
lish Act  refer  to  nothing  except  to  those  assurances 
which  derive  thdr  validity  from  the  Act  itself.  Taking 
this,  then,  to  be  an  estate  in  fee  in  remainder,  nnder* 
the  articles  of  1815,  it  appears  to  me  that  the  judg- 
ment of  the  Court  below  cannot  be  upheld. 

Thisia  oneview  of  the  case:  next,  let  us  consider  the 
matter  on  the  supposition  that  Mrs.  Woodhouse  took  only 
an  estate  tail  in  remainder.  The  first  question  that  now 
anaes  is  as  to  what  is  the  effect  and  operation  of  the 
disentailing  deed  executed  by  William  Nunn  Richards, 
bnt  not  enrolled  nntil  after  his  death,  although  en- 
rolled within  the  six  months  required  by  the  statute. 
Have  we  to  interpolate  "  provided  that  the  grantee 
shall  so  long  live,'*  or  words  to  that  effect,  and  thus 
hold  the  deed  to  be  void?  Unless  there  is  an  autho- 
rity to  be  drawn  from  the  case  of  Hawhina  v.  Ktmp 
(3  Kasti,  410),  there  has  been  no  case  cited  to  favour 
snch  a  construction.  In  the  case  referred  to  also, 
there  was  no  provision  as  to  the  time  in  which  the 
deed  might  be  enrolled,  and  altogether  there  is  no 
analogy  between  that  case  and  the  present.  In  reco- 
veriea,  however,  it  is  said,  unless  all  the  particulars 
were  completed,  the  recovery  was  entirely  ineffectual, 
and  one  instance  was  cited  where  nothing  remained 
to  be  done  except  execution. — WUham  v.  Derby  (1 
Wila.,65);  ShiOesfs  case  (1  Coke's  Rep.  92).  How- 
ever, it  is  not  true  in  general  that  a  recovery  must  be 
completed  at  one  time,  for  aflter  the  death  of  the  re- 
coveree,  execution  might  have  issued  agunst  the  ten- 
ant in  tail,  and  therefore  the  argument  has  not  much 
Wttght.  Here,  then,  is  an  express  enactment  giving 
six  months  as  the  tune  during  which  a  disentailing 
deed  may  be  enrolled,  and  si^  a  deed,  if  enrolled 
within  ux  months  from  the  time  of  its  execution,  even 
thcmgh  afUr  the  death  of  the  tenant  in  tail,  will,  in 
my  opinion,  operate  in  the  same  manner  as  it  wonld 
have  done  if  enrolled  during  his  lifetime. 

Thelastquestion  which  arises  is,  what  is  die  construc- 
tion  to  be  ^ven  to  the  74th  sectipn  of  the  Englbh  Act 
corresponding  to  the  66th  section  of  the  Irish  Act.  It 
is  contended  on  the  part  of  the  appeUants  that  this 
section  refers  only  to  the  rights  of  parties  claiming 
under  different  deeds  executed  by  the  same  tenant  in 
tail,  while  on  behalf  of  the  respondents  it  is  said,  that 
tbia  section  points  to  a  conflict  between  deeds  exe- 
cuted by  one  tenant  in  tail  and  the  successive  tenant 
in  tan.  The  respondents  then  maintain  that  the 
tenant  in  tml  in  remainder  in  the  present  case  having 
aold  the  estate,  and  the  purehaser,  (who  had  futi  notice 
of  the  prior  deed,)  ha.ving  enrolled  the  deed  within  six 
months,  and  before  the  enrolment  of  the  disentailing 
deed  executed  by  the  first  tenant  in  tail,  the  deed 
aebseqnent  in  date^  bnt  prior  in  enrohnent»  takes  pre- 


cedence over  the  previous  deed  executed  by  William 
Nunn  Richards.  I  cannot  bring  myself  to  think  that 
so  monstrous  a  consequence  was  intended  by  the 
Legislature.  It  would  amount  to  this,  that  if  a  tenant 
in  tail  having  by  a  solemn  deed  sold  lus  property,  the 
purehaser,  although  an  Act  of  Parliament  expressly 
gave  him  six  months  as  the  period  within  which  he 
might  cause  the  deed  to  be  enrolled,  should  neverthe- 
less lose  his  entire  estatOi  because  a  purchaser  from  a 
succeedmg  tenant  in  tail,  with  fall  notice  of  the  pre- 
vious deed,  chose  to  have  h's  purchase  deed  enrolled 
before  the  enrolment  of  the  prior  deed.  Before  I 
would  assent  to  such  a  position  as  this,  I  should  re- 
quire very  clear  words  to  show  me  that  snch  a  coi  - 
strnction  was  in  accordance  with  the  intention  of  the 
Legislature.  The  whole  argument  rests  on  the  sup- 
posed conflict  between  the  deeds  executed  between 
successive  tenants  in  tail,  whereas,  in  my  mind,  no 
such  conflict  was  ever  contemplated.  Can  it  be  cec- 
tended  that  the  Lc^kture,  in  this  vague,  blind  way, 
would  establish  a  principle  whose  effect  would  be  £0 
powerful?  Confessedly,  the  complication  shown  t-o 
arise  by  the  construction  put  on  the  Act  by  the  re- 
spondents is  great,  but  the  only  practical  inconve- 
nience in  that  construction  of  the  Act  which  I  consi- 
der to  be  the  true  one  is,  that  a  purchaser  from  a 
second  tenant  in  tml  may  have  to  wait  until  six 
months  from  the  tune  of  the  death  of  the  first  tenant 
in  tail  have  expired,  to  see  whether  any  previous  dls- 
entailing  deed  will  be  enrolled,  while  by  the  other 
construction  the  difficulty  on  the  other  side  is  enor- 
mous. Taking  the  whole  case  then  as  it  stands,  I  am 
of  opinion  that  the  order  below  must  be  reversed. 

Thx  Lobd  Justick  of  Appeal. — I  am  entirely  of 
the  same  opinion  as  the  Lord  Chancellor  that  the 
order  of  the  Court  below  must  be  reversed.  I  ^ive 
no  opmion  as  to  the  construction  of  the  marriage 
articles  of  1815,  as  to  whether  Mrs.  Woodhoase 
took  an  estate  in  fee  or  an  esUte  tail,  for  it  is 
equally  plain  that  in  either  case,  nnder  the  circum- 
stances, the  remainderman  is  barred.  It  is  perfectly 
plain  that  the  six  months  prescribed  by  the  Act  as 
the  period  within  which  a  disentailing  deed  migbt  be 
enrolled,  was  allowed  for  the  purpose  of  convedeucf, 
and  the  omission  to  enrol  the  deed  in  question  during 
the  lifetime  of  the  first  tenant  in  tail  is  of  no  moment. 
To  hold  that  thq  second  tenant  in  tail  could  by  a  deed 
first  enrolled  prevail  against  the  deed  executed  by  the 
first  tenant  m  tail,  although  enrolled  withm  the  pre- 
scribed time,  would  be  to  defeat  the  object  of  the  Act 
of  Parliament.  Unless  I  was  convinced  that  this  was 
the  clear  meaning  of  the  words  of  the  sections  referred 
to,  I  would  not  assent  to  anything  which  would  so 
evidently  frustrate  the  plain  object  and  purposes  of 
the  Act.  Order  below  reoereed^  withevi  costs. 


tfoart  of  €tmttvst. 

CBepoited  bj  Edmand  T.  Bcwiay,  E^,  BMitttwit  fiwj 

MarcALF  V.  Btves.— i^ot^  18;  Dec  14,  1863. 

WiU^-AnnuUies  —  Power  ^^  Execution  —  Lease -^ 

Charge — Acquiescence, 
A  testatrix  by  her  wHl  devised  and  bequeathed  ail  her 
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real  and  personal  estate  to  A.^  in  trusty  amongst 
other  things,  to  pay  to  B.  and  C.  an  annuity  of 
£40  each  during  their  respective  Uves,  with  remain'^ 
derto  the  issue  of  B.  aivd  C  respexAively  as  tenants 
in  common,  vnth  remainder  over  on  dke  failure  of 
issue.  The  testatrix  appointed  A,  executor^  andD. 
residuary  devisee  and  legatee,  and  further  empouf- 
tred  the  executor  to  sell  and  dispose  of  any  part  of 
her  property  that  he  should  think  fit,  to  carry  out 
the  intent  of  her  will,  and  as  might  appear  advan- 
tageous for  the  parties  interest^  ITie  residuary 
estate  consisted  oj  house  property  held  in  quasi  fee, 
a  portion  of  which,  at  the  death  of  the  testatrix,  was 
in  the  possession  of  a  tenant  who  held  it  under  a 
lease  for  99  years,  from  thelSthof  February,  1 762, 
In  1824,  D.,  the  residuary  devisee,  made  a  lease 

'  of  the  premises  comprised  in  the  lease  of  1762, 
with  some  premises  adjoining,  to  the  person  at  that 
time  entitled  to  the  tenant's  interest  in  this  lease. 
The  lease  of  1824  was  made  witJiout  the  knowledge 
or  concurrence  of  the  annuitants,  hut  was  made  hy 
the  advice  and  with  the  approval  of  A.,  the  executor 
and  trustee,  who  also  acted  as  solicitor  in  the  pre- 
paration of  the  lease,  A.^  from  the  death  of  the 
testatrix  to  his  own  death,  managed  the  residuary 
estate,  and  paid  the  annuities,  and  after  his  death,  and 
up  to  the  time  of  the  present  suit^  the  annuitant  re- 
mainedin  receipt  of  therents  and  profits,  which,  how- 
ever Jorm/ony  years  wereinsufficunt  to  satisfy  the  an- 
nuities. A  sub-lease  had  beenmade  of  the  premises  de- 
mised by  the  lease  of  1824,  and  the  sub-lessee  had  ex- 
pended a  very  large  sum  of  money  in  the  erection 
of  extensive  tanning  concerns.  On  the  expiration 
of  the  lease  o^  1762,  the  annuitants  demanded  pos- 
session of  the  premises,  which  was  refused  on  the 
ground  oJ  the  lease  of  1824,  cmd  that  the  lessee  was 
a  purchaser  for  valuable  consideration  untliout  no- 
tice. In  a  suit  ins^uted  by  the  annukaifOe  to  have 
the  annuities  decHa^^  a  good  charge  on  all  the  real 
and  personal  estate,  and  to  have  the  lease  of  1824 
declared  a  fraud  on  their  rights — Held,  that  the 
annuities  were  well  charged  on  all  the  estate,  real 
andpersondl  of  the  testatrix. 

Held,  that  A.,  the  trustee  (in  whom  the  legal  estate 
was  vested)  had  not,  by  the  part  which  he  had 
taken  as  solicitor  m  ^prqtaration  of  the  lease  of 
1824,  executed  the  power  of  sale  or  di^osUion 
given  by  the  wiU  of  the  testatrix. 

In  some  of  the  receipts  for  rent  which  the  annuitants 
had  given,  the  lease  of  1 824  was  recognized  as  the 
lease  under  which  the  rent  was  payable*  Held, 
that  the  rights  of  (^  annuitarUs  were  not  thereby 
prejudiced. 

Mary  Ritss,  of  Ghrafton-street,  in  the  city  of  Dublin, 
having  made  and  pnblisbed  her  last  will  and  testa- 
nient,  bearing  date  the  25th  of  May,  1811,  thereby 
amongst  other  things  devised  and  bequeathed  all  her 
property,  both  real  and  personal,  to  William  Ryves 
ftttd  Michael  Harris,  in  tmst,  and  for  the  purposes 
therein  after  declared,  that  is  to  say,  she  thereby 
bequeathed  to  Lucinda  Metcalf  and  Jane  Wiloocks 
the  annual  sum  of  £40  each  daring  their  respective 
lives  (their  own  receipts  to  answer  for  the  same, 
without  any  control  of  their  then  present  or  future 


husbands);  and  to  Catherine  Delany  she  bequeathed 
the  annual  sum  of  £20  during  her  life;  and  the  tes- 
tatrix declared  that  after  the  deaths  of  either  LodDdi 
Metcalf,  Jane  Wilcocks,  or  Catherine  Deltny,  then 
the  annnity  of  her  so  dying  should  be  equally  dirided 
between  her  issue,  share  and  share  alike,  and  in  case 
of  the  failure  of  issue,  that  then  the  several  annai- 
ties  should  go  and  be  divided  between  her  condns, 
Maria  Ryves  and  Catherine  Ryves.  The  testatrix  by 
the  said  will  devised  all  her  estate  and  interest  ia  her 
property  at  Stillorgan,  Co.  Dublin,  to  John  Ryres 
during  his  life,  and  after  his  decease  to  be  equally 
divid^  between  his  issue,  and  William  Ryves  and 
Michael  Harris  were  thereby  appointed  execators,  and 
Maria  Ryves  and  Charlotte  Ryves  residaaiy  legatees 
and  devisees.  She  further  empowered  the  exeenton 
to  sell  and  dispose  of  any  part  of  her  property  as  they 
should  think  fit,  to  carry  out  the  intent  of  the  will 
into  execution,  and  as  might  appear  to  them  most  for 
the  advantage  of  the  parties  interested. 

Mary  Ryves,  the  testatrix,  died  on  the  lOthof  Kardi, 
1819,  leaving  the  several  persons  mentioned  in  her  will 
her  surviving,  with  the  exception  of  Chariotto  Byres, 
who  had  died  previously.  Lucinda  Metcalf  died  in  1845, 
leaving  one  child,  Thomas  Ryves  Metcalf;  who,  in 
aocor£tnce  with  the  terms  of  the  will,  became  there- 
upon entitled  to  one  of  the  annuities  of  £40  per  an- 
num. Jane  Wilcocks  died  in  1833,  and  left  one  child, 
Letitia  Maria,  who  became  entitled  to  the  other  an- 
unity  of  40  per  annum.  Letitia  Maria  Wiloocks,  in 
the  year  1822,  married  William  Thomas  Kelly. 

The  testatrix  at  the  time  of  making  her  wlD,  and  at  tb« 
date  of  her  death,  was  seised  in  quasi  fee  of  fire 
houses  in  New-row,  in  the  city  of  Dublin,  held  onder 
two  several  leases  for  lives  renewable  for  ever,  and 
was  also  possessed  of  two  houses  in  Bishop-street, 
held  under  a  lease  for  a  term  of  years  renewable  for 
ever;  and  to  the  interest  in  all  these  premises  Maiia 
Ryves  became  entitled  as  residuary  legatee  or  devisee. 
The  will  of  the  testatrix  was  proved  by  Michael  Ha^ 
ris  alone  in  June,  1809,  who,  during  his  lifetime, 
received  the  rents  of  the  residuary  estate,  and  after 
paying  the  several  annuities  granted  by  the  irilL  paid 
over  any  surplus  rents  to  Maria  Ryves.  At  the  date 
of  tiie  death  of  the  testatrix,  and  for  some  time  after- 
wards the  rents  and  profits  of  the  residuaiy  eeUte 
were  more  than  sufficient  to  pay  the  annuities;  hov- 
ever,  after  the  death  of  Michael  Harris,  the  income 
ariung  fxx>m  the  residuary  estate  was  much  redoced, 
and  thereupon,  in  May,  1843,  thomas  Ryves  Met- 
calf went  into  the  receipt  of  the  renU  of  the  residouy 
esUtes,  in  order  to  pay  and  keep  down  the  annnities, 
and  so  continued  until  June,  1852,  when  baring  ac- 
counted with  WilUam  Thomas  Kelly,  and  Letil* 
Maiia,  his  wife,  he  was  succeeded  in  the  recdpt  of 
the  rents  of  the  estate  by  WiUiam  Thomas  Kelly. 
From  June,  1852,  until  the  date  of  the  present  smt. 
William  Thomas  Kelly  continued  to  manage  the  resi- 
duary estates,  but  the  rents  proving  insnfficiwJtto 
pay  the  full  amount  of  the  annuities,  it  was  fooiKl 
that  on  the  10th  of  March,  1863.  £453  18s.  2d. 
remained'due  on  account  of  the  arrears  of  the  annnities. 

At  the  time  of  the  death  of  the  testatrix,  pw 
of  the  premises  in  Newrow  were  in  possession  of  a 
tenant  who  held  the  same  under  an  iudenlure  of  lease 
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dated  the  13th  of  February,  1762,  made  between 
Alexander  Rjvee  (under  whom  the  testatrix  derived 
her  title  to  the  premises)  of  the  one  part,  and  John 
Smithson,  of  the  other  part,  wherebj  the  premises 
were  demised  to  John  Smithson,  his  execntors  admi- 
nistralorB  and  assigns,  for  the  term  of  99  years  from 
the  26th  of  March,  1762,  at  the  yearly  rent  of 
JglO  lOsn  late  cnrrency.  In  1 824,  Maria  Ryves,  the 
reudaaiy  legatee,  without  the  knowledge  or  concar- 
renoe  of  the  persons  for  the  time  bdng  entitled  to  the 
■nnnities,  made  a  lease  of  that  part  of  the  premises 
in  New  Row,  comprised  in  the  lease  of  the  Idth  of 
February,  1762,  with  some  premises  adjoining  to 
Samnel  Warren,  in  whom  interest  of  John  Smithson 
had  become  vested  for  three  lives  or  sixty-one  years, 
from  the  25th  of  March,  1824,  which  ever  should 
last  longest,  at  the  yearly  rent  of  £13  10s.,  late  cnr- 
rency. On  the  4ih  of  July,  1826,  Samuel  Warren 
demised  the  premises,  comprised  in  the  last-mentioned 
lease,  to  Walter  Boyd,  for  the  same  three  lives,  or 
for  a  term  of  69  years,  subject  to  the  same  yearly 
rent  of  £13  lOs. 

A  cause  petition,  under  the  15th  section  of  the 
Ghanoery  Regulation  Act,  was  filed  on  the  1st 
of  Jnly,  1862,  by  Thomas  Ryves  Metcalf.  William 
Thomas  Kelly,  and  his  wife,  Letitia  Maria  Kelly, 
praying  for  an  account  of  what  was  due  on  foot 
of  the  two  annuities  of  £40,  and  seeking  to  have  the 
lease  of  the  20th  of  August,  1824,  set  aside,  and  to 
have  a  receiver  appointed  over  all  the  residuary  es- 
tates, that  thereby  the  petitioners  might  be  paid  the 
arrears  and  the  accruing  gale  of  the  annuities.  The  peti  • 
tion  further  prayed  that,  if  necessary,  the  residuary  es- 
tates, or  a  part  of  them,  should  be  sold  subject  to  the 
annoities,  and  that  the  arrears  of  the  annuities  might 
be  paid  off  out  of  the  produce  of  the  sale.  Walter 
Boyd,  and  the  heir-at  law  of  the  testatrix,  and  the 
personal  representative  of  Michael  Harris,  the  trustee 
of  the  wiD,  were  named  as  respondents.  The  petition 
set  forth  the  facts  above  stated,  and  the  petitioners 
alleged  that  they  had  not  been  aware  of  the  existence 
of  the  lease  of  the  20th  of  August,  1824,  until  the 
year  1843,  and  tiiat  upon  the  expiration  of  the  lease 
of  the  13th  of  February,  1762,  possession  of 
the  premises  was  demanded  fh>m  Walter  Boyd, 
bnt  was  refused  by  him  on  the  ground  of  his  title  un- 
der the  lease  of  1824.  They  further  stated  that  the 
Talne  of  the  premises  so  held  by  Walter  Boyd  was 
considerably  more  than  the  rent  of  £13  10s.,  and  it 
waa  aabmitted  that  the  lease  of  1824  was  fraudulent. 

The  discharge  of  Walter  Boyd  stated  that  at  the 
time  when  the  lease  of  1824  was  made  to  Samuel 
Warren,  the  premises  comprised  in  the  lease  of  1762 
had  fallen  into  decay  and  ruin,  and  were  of  little  or 
00  value;  that  Samnel  Warren,  having  extensive  im- 
provements and  alterations  in  contemplation,  applied 
to  Michael  Harris,  the  tmsteee  (who  was  then  in  re- 
ceipt of  the  rents),  for  a  lease  not  only  of  the  premi- 
ses comprised  in  the  lease  of  1762,  but  also  an  ad- 
joining plot  of  ground,  formerly  built  on,  bnt  at  this 
time  covered  with  the  debris  of  fallen  houses;  and 
that  the  lease  of  1824  was  executed  by  Maria  Ryves, 
nnder  the  advice  and  direction  of  Michael  Harris, 
who  acted  as  her  solicitor  in  its  preparation.  It 
was   further  stated  that  no  fine  was  paid  on  the 


leases  either  of  August,  1824,  or  July,  1826, 
and  that  the  rent  reserved  by  them  represented 
the  full  value  of  the  premises  at  that  time.  On 
the  18th  of  October,  1828,  Walter  Boyd  had 
demised  the  premises  to  John  Hayes,  who  since  that 
date  had  expended  over  £6000  in  erecting  an  exten- 
sive tanning  concern,  which  covered  the  premises  so 
demised  and  other  premises  adjoining.  Walter  Boyd 
in  this  discharge  also  denied  that  the  petitioners  hsd 
only  lately  become  acquainted  with  the  existence  of 
the  lease  of  1824,  inasmuch  as  they  had  always  re- 
ceived the  rent  reserved  by  that  lease,  and  some  of 
the  receipts  had  specified  that  the  rent  for  which  they 
were  given  was  reserved  by  the  lease  of  1 824. 
The  matterof  the  cause  petition  having  been'referred  to 
Master  Litton,  the  Master  decided  that  he  had  not 
jurisdiction  to  enterta'n  the  questions  which  had  been 
raised,  and  the  case  was  remitted  by  him  to  the  Court 
of  Chancery,  where,  after  certain  amendments  in  the 
parties  and  in  the  pmyer  of  the  petition,  (which 
amongst  other  things  now  sought  for  an  account,  and 
for  a  declaration  that  the  annuities  were  well  charged 
on  all  the  residuary  estates,  and  that  the  residuary 
estate  should  be  sold  discharged  of  the  lease  of  1824,) 
the  case  now  came  on  for  hearing. 

Serjeant  Sullivan  (with  him  Eieh^J  for  the  peti- 
tioner.— Mr.  Harris,  the  trustee,  continued  in  pos- 
session and  receipt  of  the  rents  until  the  date  of  his 
death,  in  1843,  and  the  affidavit  of  John  Hayes  does 
not  state  that  any  part  of  the  £4000  or  £6000  laid 
out  00  the  premises  has  been  expended  since  1843. 
when  the  annuitants  went  into  possession  for  the  first 
time.  One  of  the  points  relied  on  by  the  respondent 
is  that  the  petitioners  received  the  rent  reserveid  nnder 
this  lease,  and  that  some  of  the  receipts  mention  the 
existence  of  the  lease.  The  roceipt  of  rent,  however, 
will  not  in  itself  confirm  the  lease.  As  to  the  lease 
having  been  made  by  Mr.  Harris  in  pursuance  of  the 
power  given  to  the  trustees  by  the  will,  he  was  only 
the  solicitor  employed  in  the  preparation  of  the  lease, 
and  was  not  an  executing  party.  He  acted  then  eft- 
verso  intuitu^M^Afahon  v.  I^nard  (6  H.  of  L.  C. 
970);  PhUUpa  v.  PhiUipa  (31  L.  J.,  N.  S.,  c  321). 

Brewster,  CIC.  (with  him  J.  E,  WcOshe,  Q.C7.,  and 
BotfdJ  for  the  respondents. — If  Harris  had  the  legal 
estate  in  him  when  he  negociated  the  lease  of  1824, 
he  is  in  the  position  of  a  man  standmg  by  and  allow* 
ing  others  to  contract  and  to  expend  large  sums  of 
money,  and  he  should  not  be  in  a  better  position  than 
if  he  had  been  an  actual  party  to  the  lease.  On  the 
other  hand  it  has  been  hdd  that  if  from  any  proper 
cause  a  trustee  makes  a  lease,  this  lease  will  be  up- 
held. Now  it  is  evident  that  in  the  pi*esent  case  this 
lease  was  the  very  best  thing  that  could  be  done  for 
the  property  at  the  time,  and  therefore  the  Court  af\er 
a  lapse  of  nearly  forty  years  will  be  very  slow  to  do 
anything  that  will  take  from  its  validity.  In  reference 
to  this  point  of  execution  of  a  power  indirectly.  Young 
v.  Siof/t{LjnB  on  Leases,  c.  19),  is  applicable— £etm 
y.Smft(l  Jones,  422). 

Warren,  Q-C  (with  him  Pureell),  for  Mr  Hayes, 
cited  ffawes  v.  Peter  (2  De  G.  F.  &  J.  333). 

J,  E.  Walehe,  for  Mr.  Boyd,  cited  DUkes  v.  Broad- 
mead  (2  De  G.,  F.  &  J^  S^Q)\  Nicholson  v.  Hooper 
(4  My.  &  Or.  179);  Lord  St.  Lconards's  Vendors  an  J 
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Parcbasers,  c  23,  sec  L  17;  Oavett  v,  Richmand  (7 
Sim.  1);  Naylor  t.  Arrutt  (1  R.&M.  501);  MedlieoU 
V.  (/Donel  (1  B.  &  B.,  166);  d  &  4  Will  4,  c  27, 
8.  9);  TTo^  Y.  S^wart  (2  Ir.  Gh.  Sep.  166). 

JShehleton  for  Lord  Castlemuney  the  personal  re- 
presentatiye  of  Mr.  Harria. 

Bichey  ia  reply. — The  first  qneation  to  be  coiud- 
dered  ia  as  to  whether  the  legal  estate  remained  in 
the  trustees;  and  that  snch  was  the  case  will  be  easily 
collected  from  the  language  of  the  will  If  there  is 
an  active  trust  it  is  certain  that  the  fegal  estate  conti- 
nues in  the  trustees.  Now  the  will  in  this  case  in  the 
first  place  gives  annuities  to  married  women  whose 
receipts  for  the  payments  are  to  be  both  necessary 
and  sufficient  It  is  the  trustees  too  who  are  to  take 
the  receipts;  and  thus  in  the  commencement  of  the 
will  an  active  duty  is  imposed  upon  them.  In  the 
next  place  a  power  is  given  to  the  trustees  in  the  end 
of  the  will  to  sell  or  dispose  of  the  property;  and 
neuce  it  is  evident  that  the  trust  is  an  active  one,  and 
that  the  legal  estate  did  not  leave  the  ti-nstees — Lan- 
cashire v.  Lancashire  (2  PhilL  157);  Shannon  v. 
Bradstreet  (1  Sch.  &  Lef.  5).  As  to  the  difierence 
between  the  non-execution  and  defective  execntion  of 
a  power.— O'^ay  v.  Burke  (8  Ir.  Oh.  Rep.  225). 

Cur.  adv,  vtdL 

Dec.  14. — ^Tbe  Lobd  Chancblzx)r. — ^The  question 
in  the  present  case  arises  in  reference  to  two  annual 
sums  or  charges  of  £40  created  by  the  will  of  Mary 
Ryves,  bearing  date  the  25th  of  May,  1811.  By 
this  will  Mrs.  Ryves,  who  had  household  property  in 
Dublin  and  the  neighbourhood,  bequeaths  and  devises 
all  her  property,  both  real  and  personal  to  her  cousin, 
William  Ryves,  of  Rathsalla,  m  the  County  Wicklow, 
and  Michal  Harris,  Merrion-street,  Dublin,  in  trust, 
and  to  and  for  the  uses,  intents,  and  purposes  follow- 
ing, that  is  to  say, — "  I  leave  and  bequeath  to  Lu- 
cinda  Metcalf,  otherwise  Ryves,  and  Jane  Wilcocks, 
otherwise  Ryves,  the  annual  sum  of  j£40  a-piece  dur- 
ing their  and  each  of  their  lives,  their  own  respective 
receipts  only  to  answer  for  same,  without  any  control 
of  their  present  husbands  or  any  future  husband  thej  may 
hereafter  marry.  And  after  the  death  of  either  of  the 
said  Lucinda  Metcalf  or  Jan3  Wilcocks,  then  the  an- 
nuity of  her  so  dying  to  be  equally  divided  between 
her  issue,  share  and  share  alike.''  The  petitioners 
here  represent  in  one  way  or  another  the  persons  en- 
titled to  these  two  annuities.  By  this  will  the  testa- 
trix finally  appointed  Maria  Ryves  and  Charlotte 
Ryves  her  residuary  legatees,  and  Michael  Harris  and 
William  Ryves  her  executors.  The  form  of  the  be- 
quest would  appear  sufficient  to  attach  the  annuities 
as  a  charge  on  the  residuary  estate  so  far  as  it  went; 
and  the  question  then  appears  to  me  to  be  whether 
under  the  circumstances  which  have  occurred  the  an- 
nuities are  to  be  considered  as  an  equitable  charge  on 
all  the  personal  and  real  estate  of  the  testatrix.  The 
real  contention  in  the  case  is  not  for  an  account,  but 
rather  to  determine  whether  these  annuities  are  now 
chargeable  on  «  portion  of  the  residuary  estate  in  the 
possession  of  one  of  the  respondents,  who  clidms  to  be 
a  porchaserior  valuable  consi4eration  without  notice. 
The  parties  who  represent  the  annuitants  have  been 
m  receipt  of  the  annuities  from  the  death  of  Mrs. 


Ryves  to  the  present  day,  and  therefore  do  question 
as  to  the  Statute  of  Limitations  can  poaaibly  be 
raised.    The  security  failing,  however,  from  which 
the  annuities  were  paid,  the  annuitants  now  dsim  to 
resort  to  the  other  premises  which  during  a  part  of 
the  time  were  in  the  possession  of  Mr.  Boyd,  and  are 
now  in  the  possession  of  Mr.  Hayes.   The  title  of  the 
latter  appears  to  be  thb:  Mr.  Harris,  who,  I  beliere, 
acted  alone  aa  executor  and  trustee  under  the  wiD, 
was  a  very  respectable  gentleman  and  a  solicitor  weQ 
known  in  this  Court.  During  his  lifetime  be  managed 
this  property  and  paid  the  annuities  to  the  penons 
entitled;  and,  from  the  time  of  his  death,  the  annuit- 
ants entered  into  the  possession  of  the  rents  and  pro- 
fits, and  have  ever  since  continued  in  the  exclusive 
receipt  of  them.    Thus  the  residuary  legatee  has  been 
out  of  possession  all  this  time.    The  property  in  qnes- 
tion  was  held  nnder  a  lease  to  a  Mr.  Smithson,  made 
in  the  year  1762,  for  a  term  of  ninety-nine  years,  by 
Alexander  Ryves.     This  lease  would  not  bare  ex- 
pired nn^  1 86 1 ;  and  in  1 86 1  possession  of  the  pre- 
mises was  demanded  by  the  petitioners  and  refused  on 
the  grounds  of  the  existence  of  the  subsequent  lease 
of  1824;  and  the  petitioners  say  that  this  lease  of 
1824  ought  not  to  bind  them  as  it  was  made  without 
their  knowledge  or  consent,  and  to  the  prejudice  of 
their  rights.     This  lease  was  made  to  Mr.  Wairen, 
who  at  the  thne  was  possessed  of  the  lessee's  interest 
in  the  lease  of  1 762.    The  lease  was  made  under  an 
increased  rent,  viz.,  £13  lOs.,  there  being  a  differenoe 
of  £3  or  £4  between  this  and  the  rent  reserved  in 
the  former  lease;  but  an  additional  plot  of  ground 
was  included,  which  was  not  comprised  in  the  lease 
of  1762.     The  premises  in  thb  lease  were  subse- 
quently demised  by  Mr.  Warren  to  Mr.  Boyd,  and  hj 
the  lease  from  Mr.  Boyd  to  Mr.  Hayes  they  ultimately 
came  into  the  possession  of  the  present  occupier.   If 
this  was  a  valid  lease  it  would  be  very  phun  that  BIr> 
Hayes  would  be  entitled  to  hold  the  premises  at  the 
rent  reserved,  free  from  the  annuities.    The  right  of 
the  petitioners  to  enter  did  not  accrue  until  1861. 
All  the  title  in  Mr.  Warren,  however,  was  merely 
equitable.     In  point  of  fact,  aa  it  appeared  on  the  ar- 
gument of  the  case  here,  the  property  was  held  under 
a  lease  of  lives  renewable  for  ever  from  the  Earl  of 
Meath,  the  last  renewal  of  which  was  made  to  the 
trustee,  Mr.  Harris.    The  legal  estate  was  then  ia 
Mr.  Harris.    The  lease  of  1824  is  not  made  by  him. 
He,  indeed,  it  seems  was  the  solicitor  employed  in 
the  preparation  of  it;  but  it  was  made  by  Mrs.  Ryres, 
and  made  by  her  in  her  title  as  owner.    It  is  said, 
however,  that  there  is  a  clause  in  the  will  under  which 
the  lease  could  have  been  properly  made.    I  would 
have  been  gUid  indeed  if  I  could  entertaio  this  view, 
especially  when  it  is  plain  that  this  lease  was  a  most 
judicious  and  proper  thing  at  the  time  of  its  execution. 
The  wiU  gives  an  express  power  to  the  tnistees  to 
sell  and  (Uspose  of  any  part  of  the  property  as  they 
should  think  necessaiy  to  carry  the  intents  of  the  will 
uito  execution,  and  as  should  appear  for  the  advantage 
of  the  parties  interested.     It  would  be  very  difficult, 
however,  to  contend  that  Mr.  Harris,  if  he  had  acted 
m  this  matter  by  virtue  of  this  power,  woold  not 
have  made  some  reference  to  it  in  the  lease;  but  the 
lease  is  enthrely  silent  on  this  subject,  and  I  cannot 


THft  IRISH  JURIST. 


409 


fad  myself  justified  in  comiDg  to  aoj  such  condosion. 
The  only  other  Yiew  of  the  case  presented  by  the  re- 
spondents is  this;  tho  annoitants,  it  is  sud,  were  per- 
fectly aware  of  the  existence  of  this  lease,  and  received 
for  a  nnmber  of  years  the  rent  reserved  by  it.  This 
argnmrat}  however,  was  very  satisfactorily  inet  by 
Mr.  Bichey  in  his  reply.  The  petitioners  had  no 
power  to  make  leases  nor  to  prevent  them  being  made. 
They  had  only  a  charge  on  the  premises;  and  as  long 
as  ^eir  annuities  were  paid  they  had  no  right  to  in- 
terfere in  any  way.  On  the  whole  case  then  I  feel  I 
cannot  refuse  the  relief  sought,  so  far  as  to  declnre. 
that  the  premises  are  well  charged  with  these  annui- 
ties. It  strikes  me,  however,  that  the  account  prayed 
for  ought  not  to  go  beyond  the  date  of  the  termina- 
tion of  the  lease  of  1762.  If,  on  taking  the  account, 
there  should  not  be  sufficient  to  saUsfy  the  annuities, 
the  lands  must  be  sold,  in  such  order,  however,  as  to 
have  the  premises  in  the  possession  of  Mr.  Hayes  sold 
last.  The  lands  should  be  sold,  if  possible,  subject  to 
the  lease  of  1824.  If  not,  they  must  be  sold  dis- 
charged of  the  lease. 

Decree  OGCordingly. 


aiolls  Coart 

CBiportfld  ht  John  Minra«.  ttq^  Bwziiter4it.LAw.  J 

CoLCLoiTOH  v.  SicrrH.— i\rov.  13, 1863;  Jan  12, 1864. 

Veritas  nominis — Falsa  demonstratio — Evidence. 

In  a  Uaaefor  Uvea  reneuxMe  for  ever  the  name  of 
**  Beauchamp  Coldough  the  younger^  son  of  Beau- 
champ  CoUiough^  of  Zion  Hill,  in  the  county  of 
Cariow^  Esq^  now  of  the  age  of  fifteen  years  or 
upoardsj^  waa  ineeiied,  Ao  person  answered  the 
entire  descripHon,  There  was  a  Beauchamp  Urqu- 
bart  Colclough^  son  of  Beauchamp,  who  did  not 
reside  at  Zion  HiU^  and  there  was  also  a  Beau- 
champ^ son  of  Henry,  who  did  reside  at  Zion  HilL 
Held  diot  the  case  was  governed  by  the  rule^  *'  Ve- 
ritas nommis  tolHt  errorem  demonstrationis; ''  that 
the  name  being  substantiaUy  correct^  the  faUe  de- 
wcription  should  be  rejected^  and  that  Beauchamp 
Uf^[uhart^  son  of  Beauchamp^  teas  therefore  the 
life  in  the  lease. 

H«ld  also,  thai  evidence  of  reputationwas  inadmiisible 
to  prove  a  person^s  age. 

This  was  an  appeal  from  an  order  of  Master  Litton. 
The  orig^l  cause,  of  which  the  material  facts  are 
given  below,  had  been  before  the  Master  of  the  Rolls 
oo  seteral  occasions.  A  lease  for  lives  renewable  for 
ever  had  been  made  in  1719,  the  beneficial  interest  in 
which  became  ultimately  vested  in  the  petitioner,  Har- 
riet Coldongh,  and  the  reversion,  subject  to  such 
lease,  in  the  respondent,  Thomas  James  Smyth.  The 
petition  prayed  that  a  renewal  should  be  granted  for 
the  lives  noW  nominated  according  to  the  provisions 
of  the  lease,  on  payment  of  the  renewal  fines,  rent, 
and  intc:est;  and  that  an  account  should  be  taken  of 
what  was  due.     The  prayer  of  the  i^etition  was 


granted,  and  the  Master  was  directed  to  take  the  ne- 
cessary accounts.  He  accordingly  found  that  there 
was  due  to  the  respondent  a  sum  of  £235  48.  5d., 
via.,  rent,  £199  7s.»  renewal  fines  £30  9s.  2d.,  and  m- 
terest  £5  8s.  3d.  This  finding  involved  the  determi«> 
nation  of  the  questu>n,«.who  was  the  last  life,  m  the 
lease  under  the  renewal  of  1803.  The  Ust  surviving 
cestui  que  we  having  died  in  that  year  Bridget  Col* 
dough,  in  whom  the  beneficial  interest  under  the  lease 
was  then  vested,  nominated  the  life  of  "  Beauchamp 
Coldough  the  younger,  son  of  Beauchamp  Coldough,  of 
Zion  HUl,  ui  the  county  of  Carlow,  £sq^  now  of  the 
age  of  fifteen  years  or  thereabouts.''  There  was  no 
person  exactly  corresponding  with  this  description; 
the  pedigree,  so  far  as  it  is  necessary  to  state  it, 
standing  thus:— Bridget  Coldough  had  two  sons, 
Beauchamp  (known  throughout  the  cause  as  Bean? 
champ  the  first)  and  Henry;  the  former  residing  at 
Kildavin,  the  latter  at  Zion  Hill.  Beauchamp  the 
first  bad  a  son  named  Beauchamp  Urquhart,  Imown 
as  Beauchamp  the  second,  and  Henry  had  a  wa, 
Beauchamp,  known  as  Beauchamp  the  thurd.  Bean- 
champ  the  second  died  in  1845,  and  Beauchamp  the 
third  in  1868.  The  point  in  controversy  was,  which 
of  these  two  was  the  life  nominated  m.  the  last  re* 
uewaL  On  the  one  hand,  Beauchamp  the  seoond  had 
an  additional  Christian  name,  and  ^d  not  reside  at 
Zion  Hill;  on  the  other,  Beauchamp  the  third,  who 
did  reside  at  Zion  Hill,  was  not  the  son  cf  Beauchamp 
but  of  Henry.  The  Master  admitted  some  evidence 
of  reputation  which  went  to  prove  that  in  1803, 
Beauchamp  the  third  was  about  fifteen  years  of  age, 
while  Beauchamp  the  second  was  only  nine;  and  ao- 
cordingly  he  found  in  favour  of  the  former.  Against 
the  finding  the  present  appeal  came  to  be  heard. 

Warren^  C2.C.9  May^  and  C.  Ferguson^  in  snpport 
of  the  appeal. — ^The  Master  should  have  found  that 
the  life  in  the  lease  was  Beauchamp  Urquhart,  son  of 
Beauchamp  the  first.  The  words  are  to  be  construed 
as  if  they  occurred  in  a  will  or  deed.  This  is  but 
another  illustration  of  the  rule,  Veritas  nominis  toUit 
errorem  demonstrationis  (1  Jarman  on  Wills,  350), 
jinder  which  it  is  hdd  that  where  there  is  a  person  to 
answer  the  name  it  is  immaterial  that  any  further  de- 
scription does  not  precisdy  apply.  In  Del  Mare  v. 
Rebello  (3Bro.,  C.C,  444),  the  evidence  m  favour  of 
there  being  a  mistake  in  the  name  was  very  strong. 
The  testator  in  that  case  had  left  a  residue  to  tho 
children  of  his  sisters,  Estrella  and  Reyna.  Estrella 
had  children;  Reyna  had  none, but  had  become  a  nun 
professed,  and  had  changed  her  name.  He  had,  how- 
ever,  a  thud  sister,  named  Rebecca,  who  had  children. 
Lord  Thurlow hdd  that  "Reyna"  could  not  be  changed 
into  "« Rebecca."  In  Holmes  v.  Oustance  (12  Yes. 
279)  the  bequest  was  to  the  children  of  Robert 
Holmes,  late  of  Norwich,  and  now  of  London.  Ro- 
bert had  left  Norwich  at  the  age  of  fourteen,  and  died 
in  London  several  years  before  the  will,  yet  his  only 
child  was  held  entitled  to  the  legacy  against  the  dalm 
of  the  children  of  George  Holmes,  formerly  of  Nor- 
wich, and  residing  in  London  at  the  testator*s  death. 
The  same  rule  was  hdd  to  apply  in  the  case  of  Oar' 
ner  v.  Gamer  (29  Beav.  114),  and  in  Boe  v.  Lidr 
well  (9  Ir.  C.  L.  184).  So  also  in  iSs  Plunkett  (1 1 
Ir.Ch.  361)  the  words  **  now  residing  in  France  With 
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her  nncle,''  were  rejected  as  false  descriptioii,  and 
were  not  allowed  to  control  the  name.  Neither  can 
it  be  considered  very  material  that  Beaachamp  the  se- 
cond has  another  name,  "  Urqqhart;"  for  in  the  case 
ofPryce  v.  Niwholt  (14  Sim,  364),  where  there  was 
a  gift  to  John  Newbolt,  8ec<ynd  son  of  William  Strang- 
wajs  Newbolt,  rector  of  Somerton,  it  was  held  that 
John  Rice  Newbolt,  third  son  of  William  Robert  New- 
bolt,  rector  of  Somerton,  was  entitled. 

F.  Walsh,  Q-C.  (with  him  J.  />.  Rohirmn)  in 
support  of  the  Master's  order. — This  is  not  an  illns 
tration  of  the  mle,  *'  Veritas  nominis  toUU  errorem 
demoruirationia,**  for  the  *^  Veritas  nominis  *'  does  not 
exist     The  mle  might  have  applied  had  the  name 
been  Beaachamp  Urqahart.    It  is  necessary  to  look 
to  the  whole  description  {Hiscocks  t.  Hiscodts,  5  M. 
&  W.  363).    The  words  '*son  of  Beaachamp"  are 
as  mach  words  of  description  as  those  which  follow, 
viz.,  "  of  Zion  Hill,  in  the  county  of  Carlow.»»    One 
part  of  the  description  cannot  be  retained  and  the 
rest  rejected.    The  two  parts  of  the  description  being 
inconsistent,  it  becomes  necessary  to  eee  which  part  is 
fiivonred  by  the  name.    It  is  foand  to  be  Beaachamp, 
and  not  Beaachamp  Urqahart;  a  circamstance  strongly 
in   favoar  of  Beaachamp  the  third.    The  facts  of 
BlundeU  r.  Oladstone  (11  Sim.  467)  were  similar  to 
those  of  the  present  case;  and  the  principal  there  ap- 
plied is  applicable  here. '  The  gift  was  to  the  second 
son  of  Edward  Weld,  of  Lalwoith,  for  life;  and  there 
was,  among  other  snbseqaent  remainders,  a  remainder 
to  the  first  and  other  sons  of  each  brother,  except  the^ 
Mist,  of  Edward  Weld;  and  also  a  remainder  to 
Lady  Slourton,  one  of  the  sisters  of  Edward  Wekl. 
The  facts  were,  that  there  was  no  Edward  Weld,  of 
Lnl  worth;  bat  there  was  a  Joseph  Weld  of  that  place, 
who  had  three  sons,  and  an  elder  brother,  and  a  sis 
ter.  Lady  S. ;  and  there  was  an  Edward  Joseph  Weld, 
of  the  same  place  (son  of  Joseph  Weld),  who  had  no 
children  or  elder  brother,  and  no  sister  named  Lady 
S.     It  was  decided  that  the  second  son  of  Joseph, 
who  perfectly  answered  the  description,  and  not  of 
Edward  Joseph,  who  partly  answered  the  name,  was 
the  person  designated  to  take  the  first  estate  for  life, 
under  the  description  of  the  second  son  of  Edward. 
The  case  came  before  the  Lord  Chancellor  on  appeal; 
and  Mr.  Justice  Patteson,  who  assisted  his  Loi-diship, 
lays  down  the  mle  very  clearly  (1  Phill.  286).  "  Evi- 
dence of  two  facts,"  he  says,  "  would  be  necessaiy 
to  enable  Edward  Joseph  Weld  to  take.    First,  the 
fact  that  no  person  of  Lalworth  existed  bearing  the 
name  of  Edward  Weld  only;  and  secondly,  that  he 
himself,  although  his  name  was  Edward  Joseph,  was 
known  by  and  used  the  name  of  Edward  only.     The 
necessity  for  haying  such  eyidenoe  clearly  shows  that 
he  does  not  fully  and  accurately  answer  the  whole  de- 
scription; and  if  so,  another  mle  of  constraction  ap- 
plies, namely,  that  if  the  name  be  wrong  but  the  de- 
scription right,  and  no  person  fully  and  accurately  an- 
swers the  name,  the  Coart  may  apply  the  devise  to 
the  description."  The  opinion  of  Parke,  B.,  in  statmg 
his  opinion  on  the  same  case  to  the  House  of  Lords  is 
to  the  same  effect  (I  H.  L.  Ga.  786).    So  also  the 
observations  of  the  Vice-Chancellor  in  BcnnOt  v. 
MarshaU  (2  K.  &  J.  740).    The  case  otJ>el  Mare  v. 
Rebello  (ubi  sup.)  has  no  application  herci  as  there 


was  no  misnomer  in  that  case.  There  is,  besides, 
here  evidence  by  one  of  the  family,  that  at  the  time  of 
the  renewal  in  1803  Beauchamp  the  third  was  fifteen 
years  of  age,  while  Beauchamp  the  second  was  only 
nine.  It  is  clear,  therefore,  that  Beauchamp  the  third 
was  the  life  in  the  lease. 

J.  2>.  Robinson,  on  same  side,  cited  Thomas  y, 
Thomas  (6  T.  R.  671). 

May  in  reply. — Evidence  of  reputation  as  to  age  Is 
not  admissible  as  in  questions  of  pedigree — Ra:  r. 
The  inhabitants  oj  Erith  (8  East.  538).  This  case 
is  entirely  distingubhable  from  Blunddl  v.  Oladstone, 
In  that  case  there  was  no  second  son  of  Edward  Josepbi 
nor  had  he  a  sister  Lady  Stourton.  Tlie  facts  in  that 
case  clearly  designated  who  was  meant  by  the  testa- 
tor. Suppose  the  date  had  been  reversed,  and  tJiat 
Beauchamp  the  third  had  died  in  1845,  could  the 
landlord  have  brought  an  action  of  ejectment  bad  this 
been  the  last  life  of  the  lease?  There  can  be  little 
doubt,  however,  as  to  the  old  lady's  intention.  It  can 
scarcely  be  supposed  that,  having  but  two  sons,  Beaa- 
champ and  Henry,  and  wishing  to  insert  the  name  of 
one  of  her  grandchildren,  she  should  say  **  the  son  of 
Beauchamp"  instead  of  the  **8on  of  Henry ;"  while  it  is 
by  no  means  impoanble  that  she  might  not  ha?e  beea 
clear  as  to  the  respective  residences  of  her  two  bods. 
Tbere  is  no  evidence  that  in  1803  the  son  of  Beaa- 
champ the  first  was  known  as  Beauchamp  Urquiiait; 
and  it  is  the  experience  of  every  day  that  penooj 
having  two  names  are  more  frequently  JEUown  and  de- 
signated by  one  only. 

Jan.  12,  1864._THEHASTEROFTH£fiOLL8n0wde- 

livered  judgment.  After  fully  stating  the  facta  of  the 
case,  and  the  manner  in  which  it  came  before  the 
Court,  he  proceeded  to  observe,  that  the  Master's 
report  was  not  altogether  satisfactory,  as  the  rest 
was  calculated  up  only  so  far  as  the  1st  May,  1862, 
while  the  interest  was  calculated  up  till  May,  1865. 
He  would,  however,  apply  himself  to  the  main  qaes- 
tion  which  had  been  discussed  at  the  bar,  via.)  who 
was  the  life  nominated  In  the  renewal  of  1803.  The 
life  nominated  was  that  of  *'  Beauchamp  Coldongh 
the  younger,  son  of  Beauchamp  Colclough,  of  Zioa 
Hill,  in  the  County  of  Carlow,  esquire,  now  of  the 
age  of  fifteen  years  or  upwards."  There  could  be  no 
doubt  that  there  was  no  person  exactly  correspoodiog 
with  this  description,  and  the  conflict  laj  between 
Beauchamp,  son  of  Henry,  who  resided  at  Zion  HiD, 
and  Beauchamp  Urqahart,  son  of  Beauchamp,  who 
did  not  reside  there.  He  had  little  doubt  on  bis  mind, 
while  the  case  was  being  discussed,  that  this  was  bat 
another  illustration  of  the  rule, "  Veritas  aoroww  ^ 
errorem  demonsirationis;''^  but,  as  several  co^^^' 
tions  in  opposition  to  his  impression  were  urged  by 
the  petitioner's  counsel,  he  had  considered  the  cas« 
as  carefully  as  he  could.  The  first  point  strooglj 
urged  was,  that  Beauchamp  Urquhart,  son  of  Beau- 
champ, did  not  reside  at  Zion  Hill,  and  it  was  con- 
tended that  it  was  much  more  likely  that  there  sbooW 
have  been  some  accidental  error  in  the  name  than  a 
deliberate  misdescription  of  the  residence.  VN'ith  this 
conclusion  he  could  not  concur.  It  was  almost  impos- 
sible to  conceive  that  a  lady,  having  bat  two  ehildrcji, 
and  wishing  to  insert  in  a  lease  the  name  of  a  chiW 
of  either  one  or  the  other,  should  not  know  frbJch  ot 
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her  own  children  she  referred  to,  hot  should  say  ^'son 
of  Beanchamp,"  when  she  meant  **  son  of  Henry.**  It 
was  besides  a  rery  difficolt  matter  to  say  where  a 
man's  actual  residence  was  so  far  back  as  1803. 
Zion  Hill  may  not  have  been  the  recognised  residence 
of  Beanchamp  Coldongh  the  first,  Irat  there  was  no 
eridence  to  show  that  he  was  not  then  actuaUy  rend- 
ing with  his  brother  Henry.  Althoogh,  howerer, 
th^  may  not  have  been  so,  he  considered  the  case 
was  governed  by  the  observations  of  Lord  Wensley- 
dale  in  Lwd  Camoy9  r.  Blunddl  (1  H.  L.  Ca.,  786). 
**  It  may  be  conceded,"  said  his  Lordship,**  that  where 
a  devisee  is  described  by  his  Christian  name  and  sur- 
name, and  some  other  distinctive  circumstances,  and 
DO  person  answers  both  descriptions,  and  .there  is 
nothing  in  the  rest  of  the  will,  or  the  admitted  evi- 
denee,  to  show  who  was  meant,  the  name  would 
prevail,  and  the  descriptive  circumstance  would  be 
rejected.**  So,  also,  the  Master  of  the  Roils  obserres 
in  Omnerr.  Gamer  (29  Beav.,  lid)— <'It  is  ad- 
mitted that  the  cases  do  not  assist  us  much;  but  this 
prindite  is  established  by  them,  that,  prima  fade^ 
the  right  name  is  to  goveni,  and  that  the  faisa  demon- 
ttrado  is  not  to  take  away  the  verum  namen.^  It 
was  further  ui^ged  that  there  was  not  here  even  the 
vermm  namen — that  the  name  was  Beanchamp  Urqn 
hart,  and  not  Beanchamp  simply.  To  this  argument 
be  would  attach  but  little  weight.  The  custom  of 
calling  a  person,  who  has  two  names  by  one  only,  was 
so  generally  recognized,  that  he  did  not  consider  the 
argument  required  any  further  answer.  Again,  It 
was  Insisted  that  there  was  some  evidence  of  age 
which  would  go  to  show  that  Beanchamp  the  third 
was  about  fifteen  yeare  old  in  1803,  while  Beanchamp 
the  second  was  only  nine.  The  affidavits  on  this 
sabjeet  were  merely,  however,  on  hearsay  and  belief; 
and  evidence  of  reputation  was  not  admissible  in  re- 
ference to  a  person's  age.  It  was  to  be  further  ob- 
served that  this  was  not  the  case  of  a  will,  but  of  a 
deed.  In  the  case  of  a  will,  the  principal  question 
would  be  as  to  the  intention  of  the  testator.  In  the 
case  of  a  deed,  the  question  would  be,  what  was  the 
intenUon  of  all  the  parties  concerned*  Before  the 
name  of  ^  Beauchamp,  son  of  Henry,**  could  be  in- 
serted, it  should  be  shown  not  only  that  Bridget  Coldongh 
Intended  to  insert  that  name,  but  also  that  such  name 
was  accepted  by  the  landlord:  in  fact,  before  an  errer 
could  be  remedied.  It  should  be  proved  that  there  was 
mutual  mistake. — Fowler  v.  Fowler  (4:  De  Q.  & 
Jonei,  250).  Suppose,  as  had  been  well  urged  by 
coansel,  this  life,  whoever  it  was,  had  been  Uie  last 
life  in  the  lease,  and  that  Beauchamp  the  third  had 
died  in  1845,  and  the  landlord  had  then  brought  his 
ejectment,  could  it  have  been  contended  for  a  moment 
that  he  had  a  shadow  of  a  case?  It  certainly  could 
Doty  for  the  obvious  answer  would  have  been  that 
**  Beauchamp,  son  of  Beauchamp,"  the  life  nominated 
in  the  lease,  was  still  alive.  He  could  not,  therefore, 
bring  himself  to  agree  with  the  Master*s  opinion.  He 
shoald  accordingly  direct  that  the  Master's  report  of 
the  30th  May,  1863,  should  be  set  aside,  so  fhr  as  it 
fonod  the  snm  due  for  renewal  fines  and  interest,  and 
so  far  as  it  found  that  the  life  in  the  renewal  of 
1803  fJiod  in  the  year  1858;  and  he  should  fuitber 
declA^a  (hat  the  life  therein  nominated  was  Bean- 


champ Coldongh  the  younger,  son  of  Beanchamp 
Coldongh,  the  second  son  of  Bridget  Coldongh,  to 
whom  the  said  renewal  was  granted,  and  was  not 
Beanchamp  Coldongh,  son  of  Henry  Coldongh,  the 
ddeH  son  of  said  Bridget  Coklongh,  as  decided  by 
the  Master. 

Order  iiocordingfy. 


The  Governobs  and  Guabkans  of  Steevbns' 
Hospital  v,  John  Dtas. 

Contraet^Corporatton — Seal^-Part  performanee. 
A  proposal  was  made  hy  J.  D,  to  a  corporation^  to 
take  out  a  lease  of  part  oj  their  lands^  at  a  certain 
rent.  The  proposal  was  accepted^  and  the  accept' 
ance  entered  on  the  corporadon-hooks,  ITiis  was 
immediately  communicated  to  •/•  D.,  trAo,  soon 
a/ter^  took  possession^  and  paid  the  first  yearns  reni^ 
when  due.  He  then  refused  to  compide  his  conr 
tracts  by  taking  out  the  lease.  Held,  m  a  suit  for 
specific  performance^  that  there  was  here  sufficient 
acts  oj  part  performance  to  take  the  case  out  of  the 
general  rule^  by  which  corporations  can  contract 
only  under  their  common  seaL 

The  cause  petition  in  this  matter  was  filed  for  the 
purpose  of  compelling  the  respondent,  specifically,  to 
execute  a  contract  whereby  he  agreed  to  accept  from 
the  petitioners  a  lease  of  the  lands  of  Foster-fields,  at 
the  yearly  rent  of  £2  10s.  per  acre.  The  petition 
stated  that  on  the  6th  of  June,  1860,  the  respondent 
made  a  proposal  in  the  following  terms :  ^*  Gentlemen, 
I  agree  to  accept  the  offorof  the  Govemorsof  Steevena* 
Hospital,  of  the  fium  of  Foster-fields,  containing  41 
acres,  Irish,  at  the  rent  of  Jg2  10s.  per  acre:  to  com- 
mence from  the  Ist  of  May,  I860,  and  to  receive  im- 
mediate possession  of  the  entire  farm,  and  the  crops 
thereon,  (provided  James  M'Kenna  has  not  a  le^ 
claim  to  said  crops),  paying  for  same  whatever  two 
valuators  shall  awurd,  one  to  fale  named  by  me,  and 
the  other  by  your  agent.  I  propose  to  take  out  a 
lease  for  31  years,  having  u  addition  to  the  usuul 
covenants,  others  against  snb-lettmg,  conacreing,  soll- 
mg  or  assigning  or  building  thereon/'  This  proposal 
was  laid  bdlbre  the  committee  on  the  2 Ist  of  June* 
and  bemg  referred  by  them  to  the  general  body  of 
governors,  was  finally  accepted  on  the  29th  of  June, 
and  an  entry  to  that  effect  was  made  in  the  books. 
On  the  23rd  of  June,  Mr.  John  Connor,  the  respon- 
dent's solicitor,  addressed  the  following  letter  to  Mr. 
F.  W.  Cusack,  the  secreUry  to  the  governors. 

Mr  Deab  Sir — Ka  Mr.  Dyas*  proposal  has  been  ac- 
cepted by  the  committee  for  the  lands  of  Foster-field, 
would  yon  be  good  enough,  dther  yoursdf  or  through 
Mr.  M^Kenna,  to  have  a  person  appointed  to  value  the 
crops  sown  by  Mr.  M'Kenna,  in  conjunction  with  a 
person  to  be  named  by  Mr.  Dyas.  This  should  be 
done  early  next  week,  in  order  that  the  habere  may 
issue  so  soon  as  the  governors  confirm  the  act  of  the 
committee,  which,  I  understand  will  be  upon  Friday, 
the  29th  instant.  Kindly  let  me  know  the  day  you 
appoint,  and  the  person  you  name  for  the  valuatiou.^^ 
Very  truly  yours,  Johk  CoMNoa. 

F.  W.  Cusack,  Esq 
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To  this  letter  Mr.  Qjomk  replied  6a  the  29th  pf 
Jooe. 

Mr  Dear  Sib^I  laid  your  letter  of  the  23rd  inat. 
before  the  board  this  day,  and  oo  the  other  aide  joa 
hare  their  minate  relative  thereto.-*Yoar8  very  truly, 

John  Connor,  Esq.  F.  W.  Cosack. 

The  minnte  referred  to  b  in  these  terms: — ^**  Three 
arbitrators  to  be  named  to  nine  the  crops:  one  by 
Mr.  Dyas;  one  by  Mr.  M*Kenna;  and  Mr.  F«  W. 
Cnsack  on  the  part  of  the  board  to  have  the  casting 
vote.*' — S.  M.  Tabuteau,  Chairman. 
The  respondent  was  afterwards  pnt  into  possesuon 
nnder  this  agreement;  and,  in  May,  1861,  paid  one 
year's  rent  according  to  the  terms  mentioned  therein. 
He  refosed  to  pay  the  snbseqnent  gales,  as  they  ac- 
cmed  dae,  tiU  he  was  compelled  to  do  so  by  an  action 
in  Febmary,  1868.  From  that  time  to  the  present, 
he  had  refosed  to  complete  the  agreement  of  the  5tb 
Jane,  1860,  and  therefore  the  present  caase  petition 
became  necessary. 

The  case  for  the  respondent  was  that  he  did 
not  receive  possession  till  the  14th  of  July,  1860; 
that  he  did  not  then  receive  possesion  so  as  to 
bind  him  to  take  out  a  lease  pnrsnant  to  the  pro- 
posal; that  the  proposal  was  wholly  independent  of 
the  remmnder  of  the  docament;  and  that,  as  the  ac- 
ceptance of  the  exact  terms  of  that  proposal  bad  not 
been  communicated  to  him  within  a  reasonable  time^ 
he  had  now  ceased  to  be  bound  by  it*  The  answer* 
ing  affidavit  went  on  to  state  that  the  proposal  was 
made  under  circumstances  of  peculiar  pressure,  brought 
to  bear  on  him  by  Mr.  F.  W.  Cusack.  That  the  real 
value  of  the  lands  was  not  more  than  dffs.  per  acre; 
that  Mr.  Connor's  letter  of  the  23rd  June  was  written 
by  him  not  as  hb  solicitor  but  as  hb  friend,  and  there- 
fore he  had  no  authority  to  bind  him.  That  respon- 
dent was  never  applied  to  to  take  out  a  lease  till  Feb- 
mary, 1863,  that  he  paid  the  first  yearns  rent  under 
protest,  dedariug  no  more  should  be  paid  till  the  rent 
was  lowered;  that  in  the  summons  and  plmnt  issued 
against  him  he  was  described  as  tenant  from  year  to 
year,  and  that  in  the  minate  of  thb  matter  in  the 
corporation  books  there  appeared  to  be  an  erasure 
which  respondent  insbted  was  '*  subject  to  such  cove- 
nants as  the  govemore  should  approve.'^  It  was 
ftarther  uiged  that  the  petitionere  being  a  corporation, 
and  oblig^  therefore,  to  contract  under  their  corpo- 
rate seal,  there  was  no  sufficient  acceptance  of  the 
proposal  in  law.  The  petitioners  filed  further  affida- 
vits in  reply,  denying  the  material  allegations  in  the 
answering  affidavit,  asserting  that  the  lands  were  fuUy 
worth  12  10s.  per  acre,  that  MOIenna  had  offered 
the  same  sum,  and  that  the  respondent  had  used  all 
hb  influence  to  induce  the  governors  to  accept  hb 
proposal 

Brewster,  Q.O^  J*  E.  Walehe,  Q.C^  and  Leeiie 
Montgamertf,  for  petitioners. — ^The  case  seems  to  be 
as  clear  as  any  that  ever  came  before  a  Court.  The 
questions  nused  on  the  pleadings  may  be  reduced 
under  three  or  four  difierent  heads,  first.  Was  there  an 
acceptance  of  the  proposal  by  the  governors?  second, 
Was  that  acceptance  communicated  to  the  respondent? 
third,  Was  the  acceptance  safficient  in  point  of  Uw? 
fourth.  Was  the  contract  too  unconscionable  for  the 
Court  to  decree  its  specific  execution?     With  regard 


to  the  first  question,  there  b  no  difficalty,  the  propo- 
sal was  first  accepted  by  the  committee  on  the  2l8t 
June,  1860,  and  by  them  referred  to  the  general  bodj 
of  governors.    The  matter  was  considered  by  tbem 
on  the  29th  June,  and  thei^  was  then  an  eatiy  b  the 
books  **  accepted  and  confirmed."    The  seooad  qoes- 
tion  seems  to  be  as  easily  answered:  on  the  vecy  day 
on  whkh  the  proposal  was  accepted,  the  aecretary  to 
the  corporation  wrote  to  the  respondent's  Bolieitor, 
enclosing  a  copy  of  the  minate  of  the  board,  wherd)y 
he  was  required  to  appoint  a  valuator  to  hire 
M'Eenna'a  crops  valued  parsnaat  to  the  agreemeot. 
The  thud  question  b  the  only  one  capable  of  ail- 
ment, vijk,  as  to  the  sufficiency  of  the  acoeptsooe  in 
point  of  law,  no  doubt  the  geneml  rub  b  that  ootpo- 
rations  can  contract  only  under  their  corporate  seal, 
but,  in  tlua  case,  there  has  been  a  sufficient  part-per- 
fonnance  of  tiie  contract  to  take  tiie  case  out  of  this 
general  rule.    In  the  com  of  AfarthaU  v.  The  Corpo- 
raUan  qf  Queenborough,  (I  8.  &  St.  520)  the  Tk^- 
Chancellor  says.  **  If  a  regular  corporate  resolntioo 
had  passed  for  granting  an  interest  in  part  of  the  eor* 
porate  property,  and,  upon  tiie  faith  of  that  reaolotion, 
expenditure  was  incurrod,  he  was  LidiaBd  to  think 
both  prindple  and  authority  would  be  found  for  com* 
polling  the  corporation  to  make  a  legal  grant  b  pur- 
suance of  the  resolution."    So  also  m  the  case  of  W^ 
mot  V.  The  Corporation  of  Coventry  (lY.kC  518) 
it  was  dbtinctly  admitted  by  Baron  Alderwm  in  his 
judgment,  that  a  Court  of  Equity  would  compel  a 
corporation  to  execute  a  legal  assurance  of  coiporate 
property,  in  pursuauce  of  a  contract  not  under  seal,  if 
evidence  were  given  of  acts  done,  or  omitted,  by  the 
contractmg  party,  on  the  faith  of  the  alleged  1^  is- 
surance.    In  the  caee  of  London  and  Birminghm 
RaUfoay  Company  v.  Wti4er,  (1  Gr.  &  Ph.  57)  a  bill 
was  filed  for  specific  performance  of  a  contract  im  the 
purchase  of  Und  entered  into  by  their  agent.    It  was 
objected  that  it  did  not  appear  the  agent  was  aotbo* 
riaed  nnder  the  corporate  seal,  and  therefore  there 
was  no  mutuality  m  the  contract.    The  objection  was, 
however,  overmled  on  the  ground  that  the  company 
had,  before  the  bill  was  filed,  acted  on  the  contract, 
by  entering  into  poasesnon.    The  caee  of  Power  v. 
CoUege  ofPhyekiane  (7  In  Ch.  104)  and  numeroos 
other  authorities  are  to  the  same  efiect.    On  the  brt 
questbn  it  b  tmnecessary  to  trouble  the  Coort,  coo- 
sidering  the  anxiety  which  the  respondent  dbplayed  to 
have  hb  proposal  accepted,  and  the  fact  that  another 
person  offisred  the  same  sum  for  the  bad.    To  test 
the  truth  of  the  allegation  that  the  bnds  are  let  at  an 
exhorbltant  price,  the  board  are  willing  to  aeoept  a 
surrender  <^  the  lands,  provided  the  respondent  pay 
the  costs  of  thb  suit. 

The  SoUcUor-Oeneral^  Serjeant  SuUwan,  sod  V. 
A  Andrewej  for  the  respondent. — ^The  commnnicar 
tion  made  by  the  respondent  to  the  Gtovemors  of  Stee- 
vens'  Hospital  on  the  6th  June,  I860,  consists  of  two 
dbtiuct  parts.  There  b  first  the  accepUnce  of  a  for- 
mer ofler  made  by  the  Qovemors  to  the  respondent, 
m  which  there  was  no  mention  of  a  lesse.  lliere  is 
agnin  a  proposal  to  take  out  a  lease  at  a  certain  rent. 
The  respondent  received  no  intimation  that  this  latter 
proposal  was  accepted  till  the  commencement  of  these 
present  prooeedmgs.  It  b  laid  down  in  Fry  on  Specific 
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PerfonnaBoe,  s.  167»  that  the  acceptance  of  a  proposal 
ahoald  becommonieated  without  nnreasoiiable  delay; 
and  for  this  he  refers  to  MeyneU  r.  Surtees  (1  Jar., 
N.S^  737),  and  WOUamB  r.  WiUianu  (17  Beav.  213). 
The  only  oommnnication  received  by  Mr.  Dyas  was 
to  the  e&ct  that  he  shonld  have  a  yalaator  appointed 
tovalne  the  crops.  This  yalaation,  bowerer.  was 
jost  as  necessary  under  the  former  part  of  the  agree- 
ment as  nnder  the  proposal  in  the  latter  half  of  the 
docnment;  and  there  was  nothing  to  show  to  which 
of  these  it  was  referable.  The  respondent  was  enti- 
tled to  a  dear  and  oneqnivooai  answer,  that  his  pro- 
posal had  been  accepted  in  the  exact  terms  in  which 
it  was  made.  The  proposal  to  take  ont  a  lease  was 
made  nnder  great  pressure  brought  to  bear  on  him  by 
F.  W.  Cusaclc  The  offer  made  by  M'Kenna  was  not 
a  real  and  landjideone^  as  he  id,  as  stated  in  the  affi- 
dayft,  ^  a  mere  mao  of  straw.*'  The  land  is  worth 
fittle  more  than  one-half  the  sum  now  demanded,  as 
sliown  by  the  affidavits  of  eminmt  valuators*  This, 
therefore,  is  not  a  case  in  which  the  Court  will  exer- 
cise its  ^seretton  in  decreeing  specific  performance  of 
the  contract.  There  is  here^  howcTer,  no  snfficicint 
acceptance  in  law.  Corporations  can  only  contract 
imder  seal— Zoiulon.  Docks  Co»  y.  SitmoU  (8  E.  & 
B.  347;;  Paine  v.  Ouardiam  of  Strand  Union  (8 
Jar.  308).  The  cases  cited  on  the  other  side  have 
no  appUcation  here,  as  it  has  not  been  shown  that  the 
respondent  went  into  possession  on  futh  of  this  con- 
tract; and  there  is,  therefore,  no  sufficient  part  per- 
formacce.  The  erasure  in  the  minute  u  extremely 
SQspfeioas,  especially  considering  that  F.  W.  Cusack 
has  «nce  absconded,  and  no  light  has  been  thrown  on 
the  matter*  On  looking  at  some  of  the  other  entries 
the  words  ''subject  to  such  covenants  as  the  Gover- 
nors should  thioJc  fit ''  are  found.  It  is  by  no  means 
improbable  that  these  are  the  words  erased,  and 
tberdbre  that  other  terms  were  to  be  added  to  the 
proposaL 

J.E,  Wabhe,  Q.C7.,  for  petitionenL^The  docn- 
ment of  6th  June  must  be  regarded  as  one  and  entire. 
It  cannot  be  dissected  in  the  manner  contended  for. 
The  minute,  therefore,  in  which  the  respondent  is  de- 
sired to  have  a  valuator  appointed  was  a  sufficient  in- 
timation that  his  proposal  had  been  accepted.  The 
affidavits  filed  in  the  cause  further  prove  that  this  was 
the  view  taken  by  Mr.  Dyas  himself.  There  is  here 
Bofiicient  part  performance  taking  the  case  out  of  the 
general  role  requiring  the  contracts  of  corporations  to 
be  nnder  seal  The  cases  are  exactly  analogous  to 
those  under  the  Statute  of  Frauds.  Thus  in  Fain  v. 
Coambi  (3  Sm.  &  QUL  465),  it.  was  held  that  where 
a  man  had  been  let  into  possession  of  land  as  tenant 
upon  a  parol  agreement,  and  paid  money  and  enjoyed 
that  poesesMOo,  with  a  certainty  as  to  the  term  of 
yeara,  the  rent,  and  the  quantity  of  land,  it  could  not 
be  said  in  a  court  of  equity  that  he  was  not  to  have 
the  benefit  of  tiie  tenancy  where  the  agreement  was 
properly  proved.  Taking  possession  under  an  agree- 
ment is  always  regarded  as  part  performauce— Sugden's 
Vend,  and  Porch.  16 1*  14th  ed.;  FouMy,  Lowgrove 
(8  De  6.  Mac  &  C  357).  The  rent  in  this  case  is 
by  no  means  too  high;  but  even  if  it  were,  it  would 
take  a  very  strong  case  to  make  a  mere  excess  of 
prks  suffident  ground  for  refusing  specific  perform- 


ance—ilc&Mu  y.  Weare  (1  Bro.  C.  C.  566);  Afbott 
y.  Sworder  (4  DeO.  d^  Sm.  456).;] 

Serjeant  SuUivan  followed  for  respondent. 

W.  2>.  Andrewsy  on  the  same  side,  cited  Wood* 
fall's  Landk)rd  and  Tenant,  p.  666,  to  show  that  if  • 
the  respondent  had  entered  under  an  agreement  for 
a  lease,  the  proper  form  of  action  would  have  been 
**  use  and  occupation; "  and  he  should  not  have  been 
sued  as  tenant  finom  year  to  year«  He  further  refer- 
red to  3  Qeo.  III.,  c  23,  s.  9,  the  Act  under  which 
the  petitioners  were  incorporated,  which  provided  that 
all  leases  made  by  the  corporation  not  nnder  sealshonld 
be  ipao/ado  void. 

£.  Montgomery  in  refdy. 

■/an.  17. — ^Tbi  Mabteb  of  thi  Bolls  now  deli- 
vered judgment.  After  detailing  at  length  the  fi&cts 
as  given  above,  he  proceeded  to  consider  seriatim  the 
several  objections  put  forward  on  the  part  of  the 
respondent.  A  considerable  portion  of  the  answering 
affidavit  had  been  occupied  in  describing  certun  cir- 
cumstances of  pressure,  under  which,  it  was  alleged, 
the  propo6al  of  the  6th  June,  1860,  had  been  for- 
warded to  the  Govemon  of  Steevens'  Hospital  He 
did  not  believe  there  was  a  «ngle  word  of  truth  in 
these  statements,  and  therefore  he  mighft  leave  them 
entirely  out  of  his  consideration.  There  was  ample 
evidence  to  show  that  not  ody  were  the  knds  not 
yalued  too  highly  when  let  at  £2  10s.  per  acre,  but 
also  that  the  respondent  believed  at  the  time  he  had 
made  a  very  favouraUe  arrangement.  There  was 
the  letter  of  his  solicitor;  the  application  to  some 
members  of  the  board  to  use  their  influence  on  his 
behalf,  and  his  thanks  conveyed  to  them  when  his 
offior  was  finally  accepted.  He  could  not  assent  to 
the  argument  addressed  to  him  on  behalf  of  the  re- 
spondent, that  the  document  of  6th  June,  I860,  con- 
sisted of  two  distinct  parts,  and  that  there  was  no 
sufficient  intimation  that  the  proposal,  contained  in 
the  latter  part  of  that  document,  had  been  accepted. 
The  affidavit  of  Balph  W.  Cusack,  one  of  the  Go- 
vernors, m  which  he  stated  that  the  respondent 
thanked  him  for  having  accepted  his  offer,  seemed  to 
him  quite  conclusive  on  this  point,  without  having 
regard  to  the  further  evidence  to  the  same  effect.  It 
seemed  to  him  that  the  main  question  in  the  case  was 
the  sufficiency  of  the  acceptance  in  law.  He  should, 
however,  observe,  that  the  mode  in  which  this  ques- 
tion was  raised  was  most  improper.  It  was  intro- 
duced into  an  affidavit  by  way  of  rejoinder,  instead  of 
forming  part  of  the  original  answering  affidavit  He 
would,  however,  give  Wa  opinion  on  the  point  which 
had  been  rabed,  and  that  was  strongly  in  favour  of 
the  petitioners.  No  doubt,  the  general  rule  was, 
that  corporations  could  contract  only  hnder  seal,  but 
the  effect  of  this  rule  might  be  avoided,  where  there 
was  a  part  performance  of  the  contract.*  The  rule 
had  been  clearly  and  accurately  stated  in  Fry  on  Spe- 
cific Performance,  pp.  176^7— "The  prindple  on 
which  Courts  of  Equity  exercise  their  jurisdiction  hi 
decreemg  specific  [^ormance  of  parol  argreements 
accompanied  by  part  performance  is  the  fraud  and 
injustice  which  would  result  from  allowing  one  party 
to  refuse  to  perform  his  part  after  performance  by  the 
other  on  the  f«th  of  his  contract,  and  this  principle 
extends  not  only  to  contracts  which,  but  for  such 
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part  perfbrmaDce,  wonld  be  Void  hj  reason  of  the 
Statoteof  Franda,  bat  alao  to  such  aa,  being  entered  into 
bj  corporationa  are  invalid  for  want  of  their  corpo:ate 
aeaL"  Going  into  possession  in  pan»nance  of  a  contract, 
had  been  often  held  to  be  sufficient  partperfbrmance.  For 
this  he  need  onlj  lefer  to  Marshodl  y.  Corporathn  0/ 
Queenborcug\  cited  in  the  argument  of  counsel  [uln  ovp.) ; 
to  AUomey-Oeneral  v.  Ball  (10  Ir.  £q.,  146);  and 
to  Parker  r.  TasweU  (2  De  G.  &  Jones,  571),  where 
the  Lord  Chancellor  makes  these  observations—**  It 
must  be  borne  in  mind  that  this  agreement  has  been 
partly  executed,  by  possession  being  taken  under  it, 
and  there  are  many  authorities  to  show  thft,  in  such 
a  case,  the  Court  will  stram  its  power  to  enforce  spe- 
cific performance."  It  had  been  urged  in  this  case 
that  the  Act  of  Incorporation  prevented  the  Governors 
of  Steevens*  Hospital  fh)m  making  a  lease  otherwise 
than  under  seal.  The  .case  last  cited  was,  however,  a 
anfficieut  answer  to  this  argument.  The  third  section 
of  8  d^  9  Victi  c.  106,  had  rendered  all  leases  void 
unless  under  seal,  jet  it  was  held,  in  this  case, 
that  a  lease  not  under  seal,  was  good  as  an  agreement. 
With  regard  to  the  erasure,  it  would,  of  course,  have 
been  much  more  satis'actoiy  had  nothing  of  the  kind 
appeared.  The  presumption,  no  doubt,  waa,  that  in 
deeds  erasures  haid  been  made  prior  to  execution. — 
WUliama  v.  Ashtan  (1  Johns.  &  Hem.,  188).  How- 
ever, as  fraud  had  been  here  di^tinctl  j  imputed,  he  would, 
if  the  respondent  wished,  allow  a  vha  voce  examina* 
tion  regarding  thb  matter.  If  fraud  were  proved,  it 
would,  of  course,  vitiate  the  whole  transacUon.  But 
if  the  respondent  failed  to  prove  fraud,  he  should  de- 
cree the  specific  execution  of  the  contract,  and  make 
him  paj  the  expenses  of  the  inquiiy. 


Court  of  Common  VIras. 

TBipoited  by  J.  Fltld  JoUnaloo,  Eiq.,  B^nUltraUUm.^ 

Shanb  V.  Nekdham — June  2. 
Pleading — Additional  defences. 

JliaUey^  for  the  defendant  in  this  action,  which  was 
brought  to  recover  the  price  of  a  carriage  sold  and 
delivered,  applied  to  amand  bj  pleading  an  additionUl 
traverse.  The  defence  ahreadj  pleaded  admitted  the 
sale  and  delivery,  and  alleged  an  agreement  for  credit. 
The  defendant  had  made  an  affidavit  stating  that  the 
carriage  had  been  the  property  of  a  Mr.  Reeves,  who 
bad  dii:d,  and  whose  widow  became  his  administra- 
trix. She  executed  a  bill  of  sale  of  the  property  in 
question  to, the  plaintiff;  and  by  the  defence  now 
sought  to  be  pleaded  the  defendant  disputed  the  vali- 
dity of  this  bill  of  sale.  The  affidavit  further  stated 
that  at  the  time  of  pleading  the  first  plea  the  defend- 
ant waa  not  aware  of  the  facts  on  which  he  now  re- 
lied. By  reason  of  the  present  plaintiff  suing,  the  de- 
fendant was  prevented  from  avuling  himself  of  a  set- 
off of  £110,  a  larger  sum  than  the  price  of  the  car- 
riage, advanced  to  the  administratrix. 

J,  P.  Hamilton,  for  the  plaintiff,  contended  that 
these  two  defences  were  inconsistent,  and'  would  not 


have  been  allowed  by  the  Court  to  have  been  pleaded 
together.    The  defendant  should  give  up  one  of  them. 

Motion  granted. 


Alkxaitdkb  v.  Bobdisom.— Juns  1 

Pleading — Indictable  offence. 

Porter^  for  the  defendant,  applied  for  liberty  to  pietd 
several  pleas  to  all  the  counts  in  the  summons  sod 
plaint,  and  to  demnr  to  the  third  count  The][a6- 
tion  was  brought  for  slander;  and  the  snmmoDs 
and  plidnt  contained  four  counts,  the  third  of  which 
stated  that  the  defendant  falsely  and  malidoasly  spoke 
the  words,  **  I,"  meaning  the  defendant,  ^  bare  do 
doubt  that  he,"  meaning  the  plaintiff;  **  coald  hare 
had  the  key  for  no  purpose  but  one,*'  meaning  that 
the  plaintiff  had  the  key  for  the  purpose  of  unlocking 
the  cash-box  and  stealing  money.  To  have  a  kej 
for  the  purpose  of  stealing  is  not  an  mdictable  offence. 
— Cooke  on  Defamation.  The  pleas  sought  to  be 
pleaded  are,^-lst«  A  traverse.  2nd.  A  traverse  of 
the  defiimatory  sense-  3rd.  A  plea  that  the  plaintiff 
and  defendant  were  partners;  and  that  the  words 
were  spoken  to  a  thiixi  copartner,  and  constitnted  a 
privileged  communication. 

Fkxgibhcn^  for  the  plaintiff;  offered  to  amend  the 
plaint  by  inserting  the  words  '*  will  [account  for  the 
missing  of  the  money,''  so  as  to  avoid  a  demoner. 
[Monahan^  ChT'.— That  will  not  be  sufficient  nnlesi 
yon  ahow  an  attempt  to  steal] 

Motion  grasiUd, 


MuBPMT  V.   Lamcashibx   akd   Yorksbcre  RiaWAT 
COMPAKT. — Jun€  3. 

Demurrer^^PUading ^Amendment  oj  defence, 

Maodonoghj  Q.O.,  in  this  case  in  which  a  demonisr 
had  been  taken  to  the  defendant's  plea,  applied  to 
amend  the  defence,  and  offered  on  this  condition  to 
allow  the  demurrer.  The  action  was  brought  for  the 
non-delivery  of  cattle  by  the  servants  of  a  railway, 
company  according  to  the  direction  of  the  plaintiff 
A  mistake  oconrring  in  reference  to  the  identity  of  the 
cattle,  some  one  bad  taken  them  away  and  enbee- 
quontly  restored  them.  The  plea  admitted  the  con- 
tract, and  averred  that  it  was  the  duty  of  the  plaintiff 
by  himself  or  his  servants  to  have  attended  npon  the 
arrival  of  the  train  at  Preston  in  order  to  point  oat 
the  cattle.  The  defendant  sought  to  amend  by  plead- 
ing that  there  was  an  additional  term  in  the  contract 
that  the  plaintiff  or  his  servants  should  be  at  Preston 
to  point  out  their  cattle. 

Hemphill,  Q-C,  ooirfra^-The  Court  ought  to  al- 
low the*demurrer  with  costs,  and  leave  the  defendant 
to  make  any  motion  he  may  think  fit.  There  is  no 
affidavit,  no  document,  nothing  but  an  opinion  of  the 
defendant's  counseL 

MoNAHAN,  CJ— It  seems  to  be  of  course.  "  • 
do  not  want  any  consent.  We  allow  the  dcmniw 
with  liberty  to  the  defendant  to  amend.    The  onij 
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question  is  as  to  the  terms  of  amendment.  If  the 
plaintiff  wishes  to  go  to  trial  it  wonld  be  shorter  to 
have  a  traverse,  and  nnder  that  traverse  let  it  be 
competent  for  the  defendant  to  rely  on  this:  that  it 
wa$  part  of  the  contract  that  the  plaintiff  undertook 
that  himself  or  some  person  on  his  behalf  should  be 
at  Preston  to  point  out  the  cattle. 

Suh  aooordinghf. 


-HoABi  Vi  FLimr. — June  9* 

Writ  cf  errar-^IvUndmmit  c^ter  verdicU 

The  plaintiff  obtained  judgment  in  an  inferior  court 
forthehreack  of  an  agreement  that  in  consideration 
that  the  plainttff  woM  become  surety  to  the  defemr 
dant  the  defendant  would  not  put  said  euretysMp 
in  force  until  after  the  death  of  one  B,  A*  The 
Court  refused  to  reverse  the  judgment, 

Pofltf  moved  to  reverse  ajudgment  of  the  Borough  Court 
of  Goik  upon  a  writ  of  error.  The  acdon  had  been 
brought  ibr  breach  of  an  agreement;  and  the  second 
eooBt  of  the  declaration  stated  that  in  consideration 
that  the  plamtiff  would  become  surety  to  the  defen-< 
dant  the  defendant  promised  the  plaintiff  that  he 
woold  not  put  said  suretyship  iu  force  until  after  the 
death  of  one  Betsy  AtwilU  There  was  judgment  for 
tiie  plaintiff  in  the  Court  below.  This  count  is  bad,  as 
it  does  not  appear  by  it  that  the  suretyship  was  to  be 
hj  deed  or  bond  or  anything  higher  than  the  contract 
itselL  The  promises  by  the  plaintiff  and  defendant 
are  part  of  the  same  agreement,  which  really  means 
this:  in  consideration  of  your  paying  money  on  the 
death  of  Betsy  Atwill,  I  agree  to  take  you  as  security 
for  anch  payment  This  is  an  attempt  to  re-recover 
money  properly  recovered,  or  money  that  would  not 
have  been  recovered  if  a  certain  defence  ha4  been 
pleaded.  If  a  memorandum  make  the  payment  con- 
tingent it  will  be  incorporated  in  the  instrument— 
Byleson  Bills,  88;  Leeds  v.  Laneaahire  (2  Camp. 
205^  Money  recovered  in  a  conrt  of  law  cannot  be 
recovered  back— Notes  to  Marriott  v.  Hampton  (2 
Smith's  L.  C.  356);  Emblin  v.  DartneU  (12  Ai.  & 
W.  830) ;  Leach  v.  Thomas  (2  M.  &  W.  427). 

W.  M.  Johnson  (with  him  Sullivan,  SerjU)  contra. 
— ^This  is  a  collateral  contract,  and  could  not  have 
iMen  pleaded  as  a  defence  to  the  first  action — Brad- 
dick  T.  Thompson  (8  Kast  344).  [Christian,  J.— 
Here  the  two  promises  are  the  one  in  consideration  of 
the  other.  How  is  there  a  collateral  agreement  if 
they  are  laid  to  be  made  at  the  same  time?]  They 
are  two  separate  agreements  though  of  the  same  time. 
[Jfonahau,  OJ. — ^Wbere  there  was  no  time  of  pay- 
ment mentioned  in  the  first  instance  there  was  no 
Agreement  on  your  part  to  pay  until  after  the  death 
of  this  woman.]  *  \Keogh^  J, — If  they  are  separated 
where  is  the  consideration  for  the  not  suing?  If  they 
mre  not  separated  then  it  is  one  agreement]  [Chris- 
Uan,  J, — An  agreement  has  a  promise  and  a  consi- 
deration. If  two  promises  are  made  and  laid  to 
be  iDsde  at  the  same  time,  and  the  one  in  considera- 
tion of  the  other,  then  together  the  two  promises 
make  the  agreement]    They  could  not  be  one  agree- 


ment in  this  instance.  [Christian^  •/. — I  could  jm* 
derstand  that  if  the  payment  were  to  be  immediate.] 
Monahan,  C  J* — It  \%  said  upon  the  other  side  that 
taking  the  whole  together  it  amounts  to  this:  that 
you  became  surety,  but  that  this  was  not  to  be  en- 
forced till  the  death  of  Betsy  AtwilL  If  so,  the  other 
party  could  noc  have  succeeded  in  his  action  on  the 
suretyship  short  of  the  death  of  this  lady;  and  thai 
being  so,  you  ought  to  have  defended  the  action,  this 
being  a  portion  of  the  original  agreement.]  Tii# 
suretyship  must  be  taken  on  the  face  of  the  ooudt  to 
have  been  !n  writing,  and  undertaken  within  a  reason- 
able time.  \KeogK  J» — ^Where  does  the  reasonable 
time  appear  r]  It  must  be  assumed  when  there  is  si- 
lence as  to  the  time.  [Chrittian,  J. — ^That  is  assum- 
ing the  point  to  say  there  is  silence.  A  better  way  to 
put  it  for  you  is  to  say  the  contract  of  suretyship 
was  not  entered  into  till  after  the  pnwiise  not  to  sue 
was  entered  into.]  The  rules  of  law  require  that 
after  verdict  the  Court  will  intend  everything  to  ana- 
tain  the  verdict— 1  Chitty  on  Pleading,  Tl  1.  There 
was  no  promise  to  be  fulfilled  if  this  suretyship  was 
not  to  be  till  after  the  death  of  Betsy  AtviilL  The 
I  Court  ought  to  imply  an  averment  that  the  surety- 
ship waa  to  be  within  a  reasonable  time. 
j  Pattes  m  reply. — As  to  a  reasonable  time  being  in- 
,  fcrred,  the  Court  will  examine  the  entire  document; 
and  if  no  time  be  Umited  and  only  then,  it  will  insert 
a  reasonable  time.  As  to  the  contract  of  suretyship 
not  being  entered  into  till  after  the  promise  not  to  sue 
was  made,  suretyship  does  not  mean  payment  of 
,  money.  It  is  snffident  that  the  party  becomes  liable, 
and  the  Conrt  cannot  infer  any  contract  to  pay  on  de- 
mand. [Christian,  J. — Does  not  ^*  would  beeome 
aurety"  refer  to  a  future  suretyship?]  Mondhan^ 
C«A— Would  it  not  be  becoming  a  surety  to  say,  '*  I 
undertake  that  A.  B.  shall  pay?  "]  It  would,  f  J/o- 
nahan,  CJ* — la  it  not  a  collateral  agreement  for  the 
party  to  say  '*  Though  yon  would  be  liable  upon  that, 
I  undertake  in  consideration  of  something  else  not  to 
sue  till  a  certain  time?  '*]  The  contracts  are  of  the 
same  nature  and  must  not  be  inconsbtent.  As  to  in- 
tendment after  verdict,  the  Court  may  supply  what  is 
non-existmg,  but  cannot  correct  what  is  vicious,  ff 
there  was  any  other  agreement  that  Betsy  Atwell 
should  pay,  it  should  be  in  writing^/Sa/mon  v.  Webb 
(3H.ofL.N.S.,  510). 

MoNAHAN,  C.  J«-»We  had  some  difficulty  at  the  be- 
ginning of  this  argument;  but  having  regard  to  this, 
that  we  are  bound  to  support  the  verdict,  we  thuik 
we  can  do  so.  It  is  quite  consistent  with  the  aver- 
ment that  the  guarantee  was  given  that  that  guaran- 
tee was  at  a  given  time. 

Judgmentfor  the  defendant  in  error. 


Curtis  v.  MobewooDp — June  10. 

Fteadrng-^Double  replication. 

Coates,  for  the  plaintiff  in  this  action,  which  was 
brought  on  a  bill  of  exchange,  applied  for  liberty  to 
file  a  replication.    The  plaintiff  had  made  an  afiidavit 
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BUting  that  interest  on  the  bill  had  been  regnlarljr 
paid  to  her.  He  wished  also  to  take  an  issue  that 
the  defendant's  pleading  was  not  tme  in  substance 
and  fact.  [Mandhan^  C.  /.^-That  is,  to  reply  dou- 
ble.] That  is  allowed  by  the  Common  Law  Pn>oe- 
dure  Act,  1853.  {^Mandhan^  OJ. — ^In  a  proper 
case.]  The  affida?it  states  that  the  bill  of  exchange 
was  pajable  three  months  after  notice;  and  there  is 
a  controTersj  as  to  whether  the  notice  was  giTon  or 
not  This  was  acceded  to»  the  plaintiflf s  counsel  to 
certify. 

Milium  fr(u4adL 


Court  of  CPjcrlbeqiter. 

Cltoportod  by  Ottw  J.  Btnkiii  Bi^  BHfMMr.«.Uw.3 

Kbbqaii  V.  MowLDS«— iVbtt.  20,  1663* 

Attam^U  iioence--^  jr  6  VicL,  ck.  82,  a.  16,  Sehed. 
A.— 16  t  17  Vict^  ch.  6a 

Where  an  applicaium  woi  made  on  behalf  of  the 
plamUff  to  stay  tke  taxation  of  defendanfa  ooala^ 
in  OH  action  tried  in  DubUn  in  1 863,  on  the  ground 
ihai  O.  F.  Jf.,  dejendani^e  attorn^,  had  taken  out 
a  certificate  to  Mable  him  topractiae  aa  a  country 
Morneyfor  \BG^  for  which  he  paid  the  sum  of 
£6^  aame  being  the  amount  required  to  be  paid  by  a 
country  practitioner  notordinarUy  carrying  on  hia 
buaineaa  in  the  dty  oj  Dublin  Jbr  more  than  40 
daya  in  the  year^  and  where  it  appeared  that  though 
O.  F,  M.  Uoed  altogether  in  the  country  in  aaid 
year^  yet  that  hia  entire  buaineae  waa  carried  on  in 
the  Superior  Oourtet  and  attended  to  by  a.  town 
agent  in  the  dty  of  Dublin^  it  waa  EM,  that  an 
attorn^  Uoing  in  the  couaiiry,  whoae  ordinary 
tuaineaa  waa  tranaacted  in  DMin^  ahould  pay  a 
dty  licence. 

Held  alao,  that  a  party  who  employe  an  uncer- 
tifioated  attorney  ie  entitled  merely  to  hia  coata 
outofpockeL 

This  was  an  applicaUon  made  on  behalf  of  the  plain- 
tiff that  all  further  proceedings  in  and  towards  the 
taxation,  certifying  and  recovering  of  the  defendant's 
costs,  under  an  order  of  Court  made  on  the  5th  May, 
1663,  in  this  cause,  be  stayed  on  the  grounds  that 
George  Frederick  Mowlds,  the  defendant's  attorney 
on  the  record  was  the  real  defendant  in  this  action; 
and  that  he  was  not  at  the  commencement  of  the  ac- 
tion or  at  any  time  since  duly  certificated  as  such  at- 
torney pursuant  to  the  prorisions  of  tiie  statute.  The 
action  iu  which  the  defendant's  attorney  was  so  en- 
gaged was  an  action  in  ejectment  for  non-payment  of 
rent  (Reported  ai^  172),  in  which  judgment  as 
of  non-suit  was  had  against  the  plaintiff.  The  affi- 
davit upon  which  the  present  motion  was  grounded 
atated  that  one  of  the  defendants,  Oeoige  Frederick 
Mowlds,  was  an  attorney  of  the  Court  of  Exchequer: 
that  he  resided  at  Larkfield,  near  Kilgobbin,  in  the 
county  of  Dublin.  That  he  took  out  a  certificate  to 
enable  him  to  practise  as  a  country  practitioner  for  the 
year  1863,  for  which  he  paid  the  sum  of  £6,  same 
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bebg  the  amount  to  be  paid  by  a  countiy  attorne/ 
not  ordinarily  canying  on  business  as  an  attonef  ia 
tiie  city  of  Dublin  for  more  than  .fortj  days  in  the 
^ear,  under  the  providons  of  the  5  &  6  Vict.,  c.  82, 
s.  16.  That  said  license  jof  Qeorge  Firederick  Mowldi 
was  registered  or  entered  fat  a  book  ordbarilj  kept 
for  that  purpose  in  the  Seal  Office  of  the  Liw  Goortt, 
Dulblin,  6n  the  19th  of  Jannaiy,  1863;  and  his 
place  of  busineas  entered  in  sidd  book  is  No.  7 
Montague-  street,  DubUn.  That  the  ooets  of  the  action 
aforeemd,  amounting  to  £97,  were  served  on  the  plain- 
tiff on  the  12th  May,  1863,  and  <m  the  20th  of  same 
month  the  parties  appeared  on  summons  before  Mr. 
Gartlan,  the  taxmg  master,  by  counsel,  when  the  i^- 
tiff  objected  to  the  taxation  being  proceeded  with  oa 
the  gconnds  that  George  Frederick  Mowlds  was  li- 
censed for  a  country  attoney  not  canymg  on  his  bod- 
ness  orcHnarily  in  Dublin,  while  Mowldson  the  oontruy 
carried*  on  his  bnsinees  in  Dublin,  at  his  regutered  rai- 
dence.  No.  7  Montagne-etreet.  The  taxing  master, 
nevertheless,  proceeded  with  the  taxation,  having 
taken  a  note  of  the  objection.  The  affidavit  then 
stated  that  Mowlds  had  no  office  for  the  transaction 
of  business  whatever  at  Laricfield.  That  his  address 
in  Them's  Directory,  for  1863,  was  No.  7  Montagno- 
street;  and  that  he  had  no  place  or  office  whatever 
for  bnsiness  in  the  country,  and  further,  that  his  entira 
business  was  carried  on  in  the  Superior  Courts.  Mowlds, 
on  the  contrary,  in  his  affidavit  alleged  that  be  had  a 
place  of  business  or  office  in  the  country  at  Larldeld. 
That  he  did  not  cany  on  business  as  an  attorney  within 
the  city  of  Dnblm  or  within  three  mOes  therefrom  for 
the  space  of  40  days  from  the  taking  out  of  his  certi- 
ficate in  January,  1863,  to  the  date  of  the  present 
application.  That  he,  George  Frederick  Mowlds,  wis 
a  defendant  in  person  in  the  before- mentioned  soit  of 
Keegan  v.  Mowlda  and  cthera;  and  that  he  also  acted 
in  that  suit  as  attorney  for  his  son,  George  Frederick 
Mowlds,  (jun.)  who  had  an  interest  also  in  aaid  sait, 
and  who,  it  was  admitted,  had  acted  as  his  father's 
town-agent  and  clerk  in  the  progress  thereof. 

Brereton,  Q.Cn  with  Samuel  Ferguaon  Q  C.  were 
in  support  of  the  motion — ^The  schedule  to  the  5  &  6 
Vict,  c.  82,  reguUtes  the  amount  of  dutf  to  be  paid 
by  attorneys  practising  in  the  Irish  Courts;  it  is  theiebj 
enacted  that  every  certificate  to  be  taken  out  by  every 
person  admitted  as  an  attorney  or  solidtor  in  any  of 
Her  Majesty's  Conrts  at  Dublin,  who^  in  his  own 
name,  or  the  name  of  any  other  person,  shall  com- 
mence or  prosecute  any  suit  if  he  shall  reside  in  Doblin, 
or  within  three  mUes  thereof,  shaU  be  i:i2;  and  if  fas 
shall  reside  elsewhere  in  Ireland  £8.  It  is  sobmitted 
that  the  true  construction  of  the  expression  •'residence 
is  that  place  where  the  bnsmess  of  the  solidtor  is 
ordinarily  transacted.  The  16th  section  of  that  Act 
provides,  "  to  prevent  evasion  of  soch  higher  daties, 
if  any  person  shall  ordinarily  carry  on  hia  businm 
within  the  dty  of  Dublin,  or  within  the  distance  of 
three  miles  therefrom,  or  shall  for  the  space  of  forty  days 
or  more  in  any  one  year  redde  within  the  limits  afore- 
said, every  such  person  shall  be  deemed  to  be  rendent 
within  such  limits  within  the  true  mtent  and  meaniog 
of  this  Act,  and  shall  be  liable  to  the  higher  daties 
imposed  on  such  certificates,  notwithsUndmg  be  n*7 
at  other  times  in  such  year  redde  elsewhere  witbont 
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the  limits  aforeaaid;  and  provided  tiiat  any  certificate 
talcen  ont  bj  any  person  as  aforesaid,  chargeable  irith 
or  opon  payment  of  a  lower  daty  than  b  hereby  re^ 
qobied  or  ooght  to  be  pald«  shall  not  be  deemed  to  be 
a  certificate  within  the  meaning  of  this  or  any  other 
Act,  bat  the  same  shall  be  nail  and  void.^'  It;  then, 
]lowlds*s  ordkuay  business  was  transacted  in  DnbUn, 
thoog^  be  himself  lived  in  the  coontry,  still  the  Oonrt 
will  bold,  that  thongh  Bving  in  the  couitry,  his  re^dence 
is  IB  Dablin;  it  then,  he  be  nndnly  certificated,  or  not 
ceitificated  at  fliU  be  cannot  reeoter  his  costs.  In  Beed 
r.  Bloon  (3  Ring.  10^  Best,  CJ.,  says^  ''The  sta- 
tates  ahow  that  ^  an  attorney  piactise  without  a  re- 
galar  title,  he  is  disabled  to  sae  for  costs."  In  like 
maimer  Humphrey  ▼.  Harvey  (I  Bbg.  N.O.  62); 
7<mng  r.  Dowlman  (3  Y  &  J.,  26). 

WalUr  Bewrhe,  Q.C.  with  JohnM^Mdum,  resisted 
the  motion^ — ^Thls  motion  is  ontenable.  Mowlds  was 
not  an  oneertifiested  attorney;  he  pmd  the  licence 
whidi  it  was  requisite  that  coontiy  practitioners 
should  pay;  and  a  coontry  attoxneyt  oand  fde  rest* 
ding  ont  of  the  county  of  the  city  of  Dublin,  was  not 
bound  to  pay  the  higher  rate  of  licence^  The  meaning 
of  the  word  •«  residence'^  is  defined  in  the  16  &  17  Vic 
c  63,  s.  1,  and  Schedule  thereto.  This  construction  is 
not  only  warranted  by  the  Act  of  Parliament  itself,  but 
by  the  rules  of  construction  as  applicable  to  penal  sta- 
taten.  The  law  on  the  subject  of  stamps  is  altogether 
podtM  juris;  it  depends  entirely  on  the  language  of 
the  Lefj^lature— ifotM^  v.  Hall  (2  Dowl.  496); 
die  eonstruction  of  the  revenue  laws  is  ever  in  fiivour 
of  the  subject— JETtiieK  ▼•  John  (3  Taunt,  177); 
Samfye  y.  (kmcafman  (4  Law  Bee  0.  S.,  110); 
Walshe  ▼.  PribbU  (1  DowL  &  B.215);  MiddUUm  ▼. 
Chamitere  (1  Scotts  N.R.  1 10);  Stephens  ▼.  Shxmgleys 
(1  Ir.  Jur.  159).  It  is  impossible  to  give  the  word 
•'  resodeace  **  in  16  ft  17  Vict,  the  construction  that  is 
contended  for  by  the  plaintiff;  it  must,  therefore, 
reoaire  in  this  Act  its  ordinary  signification.  But 
eren  assuming  that  George  Frederick  Mowlds  was  not 
a  doly  certificated  attorney,  yet  eyen  so  would  the 
defendant  who  employed  him  be  entitled  to  his  costs 
ont  of  pocket.  The  leading  case  on  that  doctrine  is 
WOsan  T.  JTmipp  (8  DowL  426);  the  same  proposi- 
tion is  dedded  m  M'lhnna  ▼.  Baiter  (1  L.  R., 
O.S^d23). 

Ferguson^  Q^C^  was  about  to  reply,  but  was 
stopped  by  the  Court 

Pkiot,  CB.  sdd  that  a  country  attorney,  living 
in  tlie  country, -whose  ordinary  business  was  transac- 
ted in  Dubfin,  should  pay  a  dty  licence.  In  this 
case  it  af^ieared  that  Mowlds^s  oidinary  business  was 
transacted  in  Dublin,  and  not  in  the  country;  and  that 
being  so,  the  licence  he  should  have  paid  to  entitle  him 
to  his  full  costs,  was  a  town  Ucence.  The  defendants 
were  entitled  to  thdr  costs  ont  of  pocket.  This  case 
was  governed  by  WHeon  v.  Knapp^  that  a  party  who 
employs  an  uncertificated  attorney  is  entitled  to  his 
eoets  ont  of  pocket. 


[HiLABT  TSBM.] 

Pick  t^.  NoL4ir.-»«7an.  14. 

Interrogatariea^^Chmmon  Law  Procedure  Ad^  1856, 
si;  56,  Sl^Executor. 

Where  to  an  action  hy  a  simple  contract  creditor  an 
executor  has  pleaded  plene  administravit,  the  Court 
wUlf  upon  production  of  the  affidavit  required  by 
the  Sith  section  of  the  Common  Law  Procedure 
Act*  1856,  allow  tnUrrogaiories  to  he  exhibited  re* 
qidring  particulars  and  dales  of  the  payments  made 
by  him  out  of  the  assets  of  the  testator. 

After  plea  pleaded  the  motion  to  eoehihit  interrogator 
ries  to  the  defendant  should  be  upon  notice. 

ExhamyQ^C.  (with  him  Mark  O'ShaughnessyJ  moved 
on  behalf  of  the  pUdntiffs  for  liberty  to  exhibit  to  the 
defendant,  John  Nolan,  ^executor  of  James  Nolan,  de- 
ceased) the  following  interrogatories,  that  is  to  say: 
"  Ist, — ^What  was  thetetal  amount  of  all  the  personales- 
tate  and  effects  of  the  smd  James  Nolan,  deceased,  in 
the  writ  of  summons  and  plaint  named  which  came  to 
your  hands  as  his  executor  to  be  administered?  2nd, 
Of  what  did  the  same  consist  ?  Set  forth  the  particulars 
of  the  same.  State  in  what  manner  have  you  admi« 
nistered  the  same,  specifying  in  particular  what  the 
interest  in  the  business  of  deceased,  as  a  grocer  or 
such  like  sold  for,  and  to  whom  it  was  disposed  of. 
Srd, — ^What  have  you  pud  as  and  for  testamentary 
expenses?  Set  forth  the  amount  and  the  dates  at 
wldchsame  were  paid.  4th, — ^What  have  yon  paid 
as  and  for  debts  to  the  Crown,  and  any  other  debts 
upon  record?  Set  forth  the  amount  and  the  dates  at 
which  the  same  were  paid  respectively.  5th, — What 
have  you  pdd  as  and  for  specialty  debts?  Set  forth 
the  amount  and  the  date  at  which  the  same  were  paid 
respectively.  6th,.— What  have  you  paid  as  and  for 
simple  contract  debts  of  the  said  James  Nolan?  Set 
forth  the  amounts  paid  at  foot  of  same,  and  the  dates 
at  which  same  were  paid  respectively.  7th, — In  what 
fitrther  and  other  manner  have  you  disbursed  any  of 
the  esUte  and  effiBcts  of  the  said  James  NoUm?  Set 
forth  the  amounts  you  have  paid,  and  the  dates  at 
which  the  same  were  paid  res|Mctively.  8th. — What 
assets  are  there  yet  outstanding  unrealised  of  the 
said  James  Nolan  r  Set  forth  the  nature,  quality, 
and  amount  of  same,  and  oli  what  security  they  now 
stand."  The  action  was  for  goods  sold  and  delivered 
to  James  Nokn,  decessed,  and  for  goods  bargained 
and  sold,  and  on  an  account  stated;  the  ddences 
were  plene  admhustramt^  and  that  no  account  was 
stated  with  the  defendant  The  account  lodged  by 
the  defendant  on  taking  out  adminbtration  showed 
assets  to  a  large  amount  The  creditor  is  entitled  to 
such  an  account  as  that  sought — Hare  on  Discovery, 
253.  This  course  is  the  only  one  open  to  test  the 
truth  of  the  plea. — ^Bullon  &  Leake,  494,  note.  In 
equity  such  an  account  would  be  ordered!^ — ^Mitford, 
Eq.  PL,  sect  45;  Story,  £q.  PL,  sect  37.  The 
interrogatories  here  sought  to  be  exhibited  are  taken 
firom  the  forms  m  use  under  the  former  equity  prac- 
tice.-—Willis  on  Interrogatories.     Van  Ueytheysen, 
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£q.  Drafksinaa.  In  England,  the  Common  Law  Coarts 
have  carried  this  power  moch  farther  than  is  here 
&ovighL—BartleU  v.  Lewis  (9  Jor^  N.  a,  202). 

James  Murphy^  oofUra,^-lf  the  Gonrt  exercises 
snch  a  power  in  cases  lilce  this,  the  execntor^s  costs 
shonid  be  provided  for,  in  case  of  his  examiaadon 
showing  that  his  plea  is  tme,  and  that  he  has  no  as- 
sets to  meet  the  plaintiff's  demand.    [Pigot^  C.  B, — 
Has  any  case  occnrred  where  this  power  was  used  at 
Common  Law  in  the  case  of  an  execntor?]    It  wonld 
appear  not  as  jret  The  principle  on  which  this  provision 
flhonld  be  acted  on  is  stated  bj  Erie,  C.  J.,  in  Stem 
▼.  Sevastopolo  (14  C.  B.,  N.S  ,737;  8.  a,  2  N.  Re- 
ports, 329). 
The  Court  made  the  following  order:— 
*^  That  the  defendant  do  answer  the  said  interroga- 
tories by  affidavit,  to  be  filed  in  thb  Court  within 
three  weeks  from  the  date  hereof;  and  that  the 
costs  of  the  sud  interrogatories,  of  the  answers 
thereto,  and  of  thb  motion,  be,  and  the  same 
are,  hereby  reserved  until  fhrtjtker  order.'' 

KoTK. — On  th«  first  day  of  Term,  081unigkne$iy  having 
nored  the  above  at  a  motion  of  ooane,  Haghee,  B^  intimated 
that  during  last  Term  this  Court  had  oome  to  a  dooiaon  that 
•uch  motions  sbonld  be  upon  noticeb 


CTourt  of  jBanitrti$tra;&:Sn0iilt)(n(t;. 

r  Reported  b/  John  Lerj,  Eaq^  Barrlster-aULsw.] 

[Before  Ltnch,  J.] 

•     Be  Arthur  M.  Robertson. — Jan^  1864. 

Life  ifUereee  in  a  ckaUd^Order  and  diepotiUon-^ 
Legal  eataU  in  trusieee. 

Where  a  testator  bequeaths  to  trustees  certain  Jewd- 
ler^  which  he  should  die  possessed  o/^  upon  trust 
that  they  or  the  trustees  for  the  time  being  should 
permit  his  widow  to  enjoy  the  same  for  her  life^  and 
that  after  her  decease  the  same  shall  form  a  portion 
of  the  residue  of  his  personal  estate^  and  the  widow 
of  the  testator,  shorUy  after  her  hudand*s  death, 
lends  the  ornaments  to  Iter  daughter  on  the  occasion 
of  her  marriage^  and  they  remain  in  her  possession 
until  shortly  before  her  deaths  when  they  are 
pledged  by  her,  and  are  then  in  the  possession  of 
the  husband,  who  becomes  insolvent  after  he  re- 
leases them,  they  do  not  pass  to  his  assignees  either 
as  the  absolute  property  of  his  wife,  and  conse- 
quently his  own  property,  or  as  being  in  his  order 
and  disposition  with  the  eonseni  of  the  trustees^  who 
are  the  legal  owners. 

This  case  came  before  the  Court  under  the  fol- 
lowing circumstances: — BIr.  Robertson  was  a  cap- 
tain in  the  6th  Dragoon  Guards,  and  having  for 
some  alleged  offence  undergone  a  court  martial  of 
a  very  protracted  character,  the  expenses  attending  it 
had  so  reduced  his  circumstances  that  he  was  unable 
to  meet  his  liabilities,  and  having  been  arrested  for 
debt,  a  creditor's  petition  was  filed  against  Llm,  and 
a  vesting  oixler  obtained,  but  Mr.  Robertson  filed  no 
schedule,  and  remaiued  in  prison  rather  tinn  take  the  I 


benefit  of  the  Insolvent  Act    In  the  meaatime  be 
sold  his  commission,  and  two  thousand  pooDds  of 
the  proceeds  were  brought  into  the  credit  of  the 
estate,  and  were  at  the  disposal  of  the  Coort  for  the 
purpose  of  a  dividend.    It  appeared  that  his  entiie 
debts  were  about  twelve  thousand  pounds.    He  wu 
married  to  the  daughter  of  Colonel  M'Alpme,  who  by 
his  will  vested  his  property  in  trustees  for  oertaio 
trust  purposes.    Among  the  property  thus  diaposed  of 
were  certain  diamonds,  or  artieles  of  jewdleiy,  with 
regard  to  which  the  will  contained  the  following  dis- 
position— **  I  give  and  bequeath  to  my  brother,  Robert 
M'Alpine»  and  William  Goddard,  Esq.,  their  execa- 
tors,  administrators,  and  assigns,  all  the  jewelleiy 
which!  shall  die  poesessed  of,  upon  trust  that  thej, 
or  the  trustees  for  the  time  being,  shall  peraut  mj 
widow,  Louisa  M'Alpine,  to  enjoy  the  same  dorioglier 
life,  and  that  after  her  decease  the  same  shall  fonn  a 
portion  of  the  residue  of  my  personal  estate  lor  the 
purposes  in  my  said  will  mentioned."    Cotooel  M'AI- 
pine  died  in  the  year  1857«  and  his  widow  proved 
his  will,  and  thus  became  absolutely  entitled  for  life  to 
the  articles  of  jewellexy  which  belonged  io  her  hiis- 
band  at  the  time  of  his  decease.    These  artidee  coo- 
sbted  of  a  diamond  cross,  and  diamonds  set  in  the 
form  of  a  butterfly,  said  to  be  of  the  value  of  foor  or 
five  hundred  pounds.     Shortly  afler  the  death  of 
Colonel  M'Alpine,  his  daughter  was  married  to  the 
insolvent,  and,  upon  the  occamon  of  her  marriage,  her 
mother  lent  her  the  diamonds  in  question,  saying  at 
the  time  she  gave  them  to  her  that  she  iras  sony  she 
could  not  make  her  a  present  of  them,  as  she  had 
herself  only  a  life  interest  in  them,  but  that  after  her 
death  she  (Mrs.  Robertson)  would  be  the  owner  of 
them.    The  diamonds  thus  given  to  Mrs.  Robertson 
remained  in  her  possession  from  the  year  1858,  when 
she  was  nmrried,  up  to  the  time  of  her  husband's  ioeol- 
vency  in  1S63,  and  on  the  3kI  of  Febmaiy  in  that 
year,  Mrs.  Robertson  pledged  the  diamonds  with  Mr. 
Jones,  solicitor,  for  a  sum  of  seventy  pounds,  for  a 
pi-essing  necessity  of  her  husband.    Mrs.  Robotaon 
died  in  the  month  of  March  afterwards,  and  her  hu- 
band,  whilst  in  prison,  released  the  diamonds,  which 
were  now  claimed  by  her  assignees  as  the  absolute 
property  of  his  wife,  and  consequently  his  property,  or 
that  being  in  his  order  and  disposition  at  the  time  of 
his  insolvency,  they  passed  to  his  assignees.    This 
claim  having  been  made  by  the  assignees,  the  diir- 
mondswere  directed  to  be  lodged  in  the  ^ok  of  Ireland, 
pinding  a  legal  decision  on  the  question.   In  the  mean- 
time, Messrs.  Dickson  and  Laurence,  the  now  tmsatees 
of  the  will  of  Colonel  M'Alpine,  filed  a  charge  claim- 
ing these  diamonds  on  the  part  of  themselves  and 
Mrs.  M*  Alpine.    To  this  charge  the  assignees  filed  a 
discharge,  and  in  thb  way  it  now  came  before  the  Court. 
Wall,  Q.a,  (with  him  John  F.  WaHer)  appeared 
for  the  trustees  of  the  wilL — ^The  daim  of  theast^eei 
was  wholly  unfounded,  upon  any  ground  whatever.  la 
the  first  phice,  the  trustees  of  the  will,  who  bad  the 
legal  estate  of  the  chattels  in  t^em,  had  no  notice 
whatever  that  the  diamonds  ever  reached  the  posaes- 
sion  of  the  insolvent  or  his  wife;  they  gave  them  to 
the  party  entitled  to  the  life  use  of  them.    She  lent 
them  to  her  daughter  on  the  occasion  of  her  marriage, 
but  that  gave  the  daughter  no  right  to  them,  vid 
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coDSeqaently  her  hnaband  had  no  right  to  them ;  so 
that  neither  onder  the  reputed  ownership  clause,  nor 
as  being  the  property  of  the  insolvent's  wife,  could 
the  assignees  of  the  insolvent  claim  them.  The  wife  of 
the  insolvent  was  dead,  and  her  infant  child  was  a  ward 
of  the  High  Court  of  Chancery  in  Engknd.  They  cited 
Jo}f  V.  CimphtU  (1  Scholes  k  Lefi-oy,  328);  Ex 
parU  Martin  (19  Ve8./491);  Be  Banhhead*$  Trusts 
(2  Kay  &  Johnson,  560);  Ex  parte  Moore  in  the 
matter  of  Moore  (2  Mon.  D.  &  D.,  616).  They  also 
referred  to  Lewin  on  Trusts,  page  183,  and  cases 
there  collected. 

jSemon,  Q.C,  (with  him  Oreen)  for  the  as- 
sgnees  and  the  petitionmg  creditor. — In  the  first 
place,  there  was  no  distinct  evidence  to  shew  that  the 
aittdes  of  jewellery  bequeathed  by  the  will  of  Colonel 
M^Alpine  included  the  diamond  cross  and  butterfly, 
which  were  the  subject  of  the  present  inquiry;  but 
suppose  they  were,  they  were  given  by  Mr.  M^Alpine 
to  her  daughter  at  the  time  of  her  marriage,  and  were 
never  taken  out  of  her  possession  nntH  her  death,  and 
after  her  death,  got  into  the  possession  of  the  insol- 
vent, and  at  the  time  of  the  insolvency  he  was,  beyond 
all  doubt,  the  reputed  owner  of  thenu  The  trustees 
were  the  legal  owners,  and  if  they  were  so  careless 
of  their  trust,  and  never  inquired  for  years  where  the 
property  was,  they  could  not  now  say  that  the  pro- 
pertj  was  not  in  the  apparent  ownership  of  the  insol- 
vent with  their  consent.  A  sum  of  seventy  pounds 
had  been  nused  on  these  diamonds;  the  insolvent 
paid  that  sum  to  release  them,  which  was  so  much 
abstracted  ft-om  his  estate,  and  at  all  events  the  as- 
signees ought  to  be  repaid  that  sum  by  the  trustees 
before  they  got  back  the  diamonds. 

Walker  in  reply.— The  £70  laiscd  on  the  dia 
moods  were  of  great  advantage  to  the  creditors;  but 
for  it  the  insolvent  would  not  have  been  able  to  pay 
his  troop,  and  would,  beyond  all  doubt,  have  lost  his 
commission,  so  that  the  obtaining  the  seventy  pounds 
had  the  effbct  of  bringiug  two  thousand  into  the  es- 
tate. The  cases  cited  by  Mr.  Wall  were  unanswera- 
ble, whilst  counsel  for  the  assignees  did  not  cite  a 
single  authority  to  shew  that  their  application  was  not 
well-founded.  The  legal  estate  in  the  jewels  was  in 
the  trustees,  who  might  maintain  trover  for  them,  and 
he  contended  that  the  trustees  had  no  equity  to  be 
refhaed  the  £70,  as  the  jewels  had  been  improperly 
pledged  by  a  person  who  had  merely  a  loan  of  them. 
He  asked  for  an  order  to  restore  the  jewels  to  the 
tmstees,  and  that  they  might  be  paid  their  costs. 

Judge  Ltnch  said  he  thought  he  was  bound  to 
make  an  order  to  have  the  diamonds  returned  to  the 
tmstees.  The  will  of  Colonel  M*Alpine  gave  to  his 
widow  a  life  use  in  these  jewels,  and  no  more,  and 
the  trustees  gave  possession  of  them  to  the  party  en- 
titied  to  them  for  life,  and  so  far  they  fulfilled  their 
trust;  and  if  the  mother,  on  the  occasion  of  her 
daaghter's  marriage,  choose  to  forego  her  own  right 
to  the  life  use  of  them,  and  lent  them,  as  she  said,  to 
her  daughter  to  wear,  telUng  her  at  the  same  time 
alie  was  sorry  she  could  not  make  her  a  present  of 
them,  bat  that  after  her  death  it  was  likely  they  would 
be  hers^  it  could  not  be  sud  that  the  daugliter  thereby 
became  the  owner.  It  was  natural  to  suppose  that 
the  daughter  would  outlive  the  motheri  and  that  it 


was  the  mother's  wish  that  the  diamonds  should  be 
hers  after  her  death.  The  daughter,  however,  died 
first ;  the  mother  was  still  living,  and  he  did  not  thmk 
there  was  anything  done  by  her  or  the  trustees,  to  divest 
her  of  the  life  estate  she  had  in  those  jewels.  Nor  did 
he  see  that  there  was  anything  done  to  create  a  visi- 
ble or  reputed  possession  in  the  husband  in  article?  of 
jeweUery  worn  by  his  wife,  and  lent  to  her  for  that 
purpose.  No  doubt  they  were  pledged  with  Mr. 
Jones  to  ruse  seventy  pounds  for  the  husband's  use, 
which  he  repaid,  and  if  the  Court  had  power  to  order 
the  trustees  to  repay  that  sum,  he  wodd  be  inclined 
to  do  it.  He  would  then  direct  that  the  diamonds  be 
returned  to  the  trustees,  and  that  th^  abide  their 
own  costs.  The  assignees  to  have  their  costs  oat  of 
the  estate. 

Attorney  for  th«  assignee— Mr.  Harwell. 

Attorney  for  the  tmsteee    Mr.  Qoddard. 


Con0oIi)iate)i  Cj^amlber. 

CBqiocted  by  EdBund  T.  Bcvley,  Eiq.,  BaniitaruitJawJ 

[Coram  FnzasRALD,  B.] 

Kelleher  v.  Lane;  Costbllo  v.  Keiaeheb. 
Dec  10. 
InterpUader-'-Sheriff^Pouhdage — Keepert?  fea-^ 
Expeneea  of  8ale» 

In  an  interpleader  euit  settled  hy  consent  of  the  par- 
ties before  trials  the  sheriffs  out  of  mon^s  realised 
from  a  sale  directed  by. an  order  of  the  Courts  is  not 
entitled  to  deduct  head-rent  paid  by  Atm,  poundage^ 
or  the  expenses  of  ketpers  prior  to  the  date  of  th4 
summoning  order. 

On  the  29th  of  August,  186a,  a  writ  of  Jieri  facias 
was  lodged  with  the*  dieriff  of  Cork  in  the  suit  of 
Kelleher  v.  Lane^  and  nnder  this  the  sheriff  on  the 
29th  of  August  eeiaed  the  goods  of  Mr.  Lane.  On 
the  same  day  the  National  Bank  made  a  claim  on 
goods  under  a  bill  of  sale  executed  by  Mr.  Lane  to 
the  National  Bank,  and  bearing  date  the  4th  of  July, 
1863;  and  this  claim  was  served  on  the  sheriff,  the 
bailiff,  and  the  execution  creditor.  On  the  25th  of 
September  the  sheriff  obtained  a  summonmg  order, 
and  on  the  2nd  of  October  an  interpleader  order  was 
issued,  by  which  the  sheriff  was  dhected  to  proceed  to 
a  sale  of  the  goods  and  to  lodge  the  proceeds  m  Court; 
and  an  issue  as  to  the  property  m  tiie  goods  was  di- 
rected between  Mr.  CostoUoi  the  public  officer  of  the 
National  Bank,  and  the  execution  creditor.  The 
sheriff  accordingly  sold  the  goods  on  the  13th  of 
October,  and  having  realised  £50  by  the  sale,  lodged 
£24  1 3s.  5d.  in  Court.  Out  of  the  £50  the  sheriff 
ckumed  to  be  entitled  to  the  following  credits:— 

Half-year's  rent  paid  by  sheri£^  -^£9     1     1 

Keepers'  fees  from  date  of  seizure 

to  sale,      -  -  -     13  16    6 

Poundage,    -  •  -290' 


JB25  6  7  . 
Before  the  mt^leader  issue  came  on  to  be  tried  the 
execution  creditor  by  a  consent,  which  was  made  a 
rule  of  Conrti  admitted  that  the  bill  of  sale  held  by 
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the  National  Bank  was  valid  at  law,  and  oonaented 
that  the  Bank  sbonld  draw  oot  the  money  ordered  to 
be  lodged  in  Coart,  and  undertook  to  pay  all  costs 
incnrred  by  the  Bank  in  preparing  for  the  interpleader 
issue  and  in  making  the  consent  a  mle  of  Oonrt. 
The  present  motion  was  made  on  behalf  of  the  pab- 
lie  officer  of  the  National  Bank,  that  the  sheriff 
might  be  directed  to  lodge  in  Coort,  pnrsnant  to  the 
order  of  the  2nd  of  October,  the  whole  proceeds  of 
the  sale,  less  all  proper  and  necessary  expcmses  of  the 
sale  and  keepers'  fees  from  the  date  of  the  sommoning 
order  to  the  time  of  sale. 

W.  M.  Johnson  in  support  of  the  motion* 
Shekleton,  on  behalf  of  the  sherifl^  claimed  that  the 
sheriff  should  be  allowed  credit  in  addition  for  keepers' 
fees  from  the  date  of  sdzure  to  the  date  of  the  sum- 
moning order,  also  for  the  half  year's  rent  which  the 
sheriff  had  paid,  and  for  poundage — Totes  ▼•  Meehan 
(11  Ir.  0.  L.  Rep.,  App.  ij;  Bkmd  y.  Ddam  (6 
DowL  293). 

FirzaiBALD,  B. — ^The  writ  cannot  be  executed  at 
all,  and  therefore  the  sheriff  is  not  entitled  to  pound- 
age; and  on  what  possible  grounds  can  it  be  aligned 
that  the  sheriff  has  a  right  to  pay  the  half  year's 
rent  OBtofthedahnant's  money?   Ton  cannot  main- 


tam  for  a  moment  the  proposition  that  my  goods  are 
liable  for  your  rent.  It  is  also  quite  settled  that  the 
expenses  of  keepers  up  to  the  date  of  the  interpleader 
order  cannot  be  allowed.  The  sheriff's  liabilities  and 
rights  are  governed  by  certain  Acts  of  Parliament, 
and  by  these  he  is  entided  to  no  such  expenses.  The 
whole  matter  is  now  a  mere  question  of  costs.  [TF.  M, 
JohnsotL-'^j  our  notice  served  on  the  sheriff  we  offer 
ail  that  he  was  fiuriy  entitled  to,  but  we  stated  that 
he  was  not  entitled  to  poundage  nor  to  the  rent.] 
Under  these  drcumstances  I  sh^  grant  the  motioo, 
with  costs. 

[Nora.*  The  iheriff  u  not  entitled  to  deduct  rent  paid  to 
thelandlord— TFidsv.BKfte|d(18C.  Bw,804;  8.o.17Jiik, 
894),  Gittr.  Wilmm  (8  Ir.  C.  L.  Bep.  644  and  66G);  WU- 
eoxfm  T.  XeorBy  (29  L.  J.,  N.  S.,  Ezoh.  164);  Bmtdr,  SMghi 
(4  Jnr.  K.S  782).  The  iheriff  has  no  right  to  ponndagB  ezoapt 
out  of  the  mm  levied  or  against  the  exeeotion  debtor —  WJuUi. 
BmUadifoc  ciL):  CoOt  v.  Ooatet  (11  A.  &  E.  826).  Hm 
•heriff  ii  not  entbled  to  kaepen^  feet  iro  to  the  date  of  the  in- 
terpleader orders  Fotef  v.  Metkm  ( U  Ic*  C  L.  Bea.  Am. 
i);  Jroraav.  7>reff  (6  Ir.  Jnr.  146);  JBteUs  v. Bov (5 £ 
&  C.  688).  The  iheriff  will  not  be  allowed  any  expense  prior 
to  the  date  of  the  hiterpleader  order— Fa<«9  t.  Mmkam  (he. 
do ;  Cblfim  V.  Oregom  (4  Ir.  C  L.  Bep.  250);  hot  he  is  enti- 
tled to  theooets  of  sale  and  keepenT  fees  from  the  date  of  tbf 
hiteipleader  order— B/bacT  v.  IMme  (6  DowL  298>— Bar.] 


BTD  ov  BiroBm 


APPENDIX    TO   THE    IRISH   JURIST, 


CaMTAININO 


€lit  f  »Hk  §tmid  ^lalutes 


PASSED  IN  THE  SESSION  1863,  AND  26  &  27  VICTORIA, 


jN'.B.j^The  StatiOes  relating  to  Ireland  only  are  printed  infuU, 


CAP.  1. 
Aa  Act  to  enable  Her  Majesty  to  provide  for  the 
establishment  of  His  Royal  Highness  the  Prince  of 
^  ales  and  Her  Royal  Highness  the  Princess  Alex- 
andra of  Denmark^  and  tp  settle  certain  annuities 
OQ  Her  Royal  Highness.  [5th  March  1863.] 

CAP.  IL 
An  Act  to  make  Pnmnon  concerning  Bills  of  Ex- 
cbaage  aad  Promissory  Notes  payable  in  the  Me- 
tropolis on  the  Day  appointed  for  the  Passage 
through  the  Metropolis  of  Her  Royal  Highness  the 
Princess  Alexandra  of  Denmark. 

[5  th  March  1863.] 

CAP.  III. 
An  Act  to  extend  the  Credit  for  Payment  of  a  Por- 
tion of  the  Kzcise  Dnty  on  Malt. 

[27th  March  1863.] 
Sec  I.  VredU  for  payment  of  a  portion  of  the  excise 
duty  on  maU  extended  under  conditiom 
heretn  named. 

2.  Bonds  and  securities  gwen  by  makers  of  malt 

wider  former  Acts  to  continue  in  force. 

3.  Nothing  to  prejudice  immediate  proceedings 

for  duties  considered  in  danger. 

*  WsERKAS  the  time  for  payment  of  the  dnty  of  excise 
on  malt  made  by  makers  of  malt  who  have  giren  se- 
carity  in  that  behalf  is  limited  by  law  to  six  weeks 
after  the  making  np  of  the  account  or  retnm  of  the 
dnty  chargeable,  and  it  is  expedient  to  alter  and  ex- 
tend the  time  for  payment  of  a  portion  of  the  sfud 
duty  as  herein-after  mentioned:'  Be  it  therefore 
mcM  by  the  Qaeea^s  most  excellent  Majesty,  by 


and  with  the  advice  and  consent  of  the  Lords  spiritual 
and  temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  ajid  by  the  aathority  of  the  same,  as 
follows: 

1.  It  shall  be  lawful  for  any  maker  of  malt  who 
has  or  shall  have  given  such  security  as  aforesaid,  if 
he  shall  think  fit,  and  upon  giving  such  notice  as 
herein- after  mentioned,  to  defer  payment  of  one  moiety 
of  t)ie  duty  of  excise  on  all  malt  made  or  to  be  made 
by  him  on  or  after  the  first  day  of  January  and  be- 
fore the  first  day  of  April,  and  of  the  whole  of  the 
duty  of  excise  on  all  malt  made  or  to  be  made  by 
him  on  or  after  the  first  day  of  April  and  before  the 
sixteenth  day  of  May  in  this  present  year,  or  in  any 
subsequent  year,  for  the  period  of  three  months  next 
after  the  raipective  times  at  which  the  same  would 
become  payable  under  the  law  in  force  immediately 
before  the  passing  of  this  Act:  Provided  that  such 
makei*  of  malt  shall  give  notice  in  writing,  signed  by 
him,  of  bis  intention  so  to  defer  such  payment  to  the 
proper  collector  of  excise,  on  or  before  the  first  day 
of  April  in  this  or  any  subsequent  year;  and  there- 
upon there  shall  be  charged  and  paid,  for  the  use  of 
her  Majesty,  her  heirs  and  successors,  interest  at  the 
rate  of  three  pounds  five  shillings  per  hundred  pounds 
per  annum,  computed  for  the  period  of  three  months 
on  the  respective  amounts  of  duty  the  payment 
whereof  shall  be  so  deferred  as  aforesaid. 

2.  Every  bond  or  other  security  which  has  or  shall 
have  been  given  or  entered  into  by  any  maker  of  malt 
for  securing  the  payment  of  the  duty  of  excise  on 
malt  under  any  former  Act,  and  now  in  force,  shall 
remain  and  continue  in  force  against  the  principal  and 
sureties  who  shall  have  made  or  entered  into  the 
same,  as  a  security  for  payment  as  well  of  the  said 
duty  according  to  the  directions  of  any  former  Act 
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now  in  force  as  of  the  said  dnty  and  interest  accord- 
ing to  the  terms  and  conditions  of  this  Act,  as  if  the 
said  terms  and  conditions  had  been  inserted  in  and 
made  part  of  the  condition  of  snch  bond  or  security, 
unless  the  said  parties  or  some  one  of  them  shall,  be- 
fore the  first  day  of  AprU  next  after  the  passing  of 
this  Act,  give  notice  to  the  Commissioners  of  Inland 
Bevenne  of  his  desire  to  withdraw  from  such  bond  or 
secnritj,  in  which  case  the  malster  shall  not  be  enti- 
tled to  any  credit  for  payment  of  the  doty  of  excise 
on  any  malt  made  by  him  nntil  he  shall  have  given 
fresh  security  in  that  behalf  to  the  satisfaction  of  the 
said  commissioners. 

d.  Provided  always,  that  nothing  herein  contained 
shall  be  deemed  to  prejadico  or  affect  the  right  or 
power  of  the  said  commissioners,  whenever  they  shall 
deem  any  of  the  said  dnties  to  be  in  danger,  to  re- 
qaire  immediate  payment  thereof,  and  in  defanlt  of 
payment  the  same  shall  be  recoverable  forthwith  as 
duties  of  excbe  due  and  in  arrear. 


CAP.  IV. 

An  Act  to  extend  for  a  further  Period  the  Provisions 
of  the  Union  Relief  Aid  Act  of  the  last  session. 

[27th  March  1863.] 

CAP.  V. 
An  Act  to  amend  the  Law  relating  to  the  Royal  Naval 

Coast  Volunteers.  [27th  March  1863.] 

Sec  1.  Section  6of\6ir  17  Vkt^  c  73,  repealed 
inparU  wUh  reaped  to  fiUure  enlriea  or 
re-entries  of  Naval  Coast  Volunteers, 
«Whkrxas  it  is  expedient  to  amend  the  law  relating 
to  the  Royal  Naval  Coast  Volunteers:'  Be  it  there- 
fore enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows: 

1.  Section  five  of  the  Act  of  the  session  of  the 
sixteenth  and  seventeenth  years  of  her  Majesty  (chap- 
ter seventy- three),  *'for  the  establishment  of  a  body 
of  Naval  Coast  Volunteers,  and  for  the  temporary 
transfer  to  the  navy,  in  case  of  need,^f  seafaring  men 
employed  in  other  public  services,**  shall,  with  respect 
to  every  volunteer  raised  nnder  that  Act  who  after 
the  passing  of  this  Act  enters  or  re- enters  hioiself  as 
such  volunteer,  be  read  as  if  the  words  "but  so  that 
no  such  volunteer  be  taken  or  sent  beyond  one  hun- 
dred leagues  from  the  shore  of  some  part  of  the  United 
Kingdom*'  were  omitted  therefrom. 


CAP.  VL 

An  Act  to  apply  the  Sum  of  Ten  Millions  out  of  the 
Consolidated  Fund  to  the  Service  of  the  Year  One 
thousand  eight  hundred  and  sixty-three. 

[27th  ifarcA  1863.] 

CAP.  VIL 

An  Act  for  altering  the  Duties  on  Tobacco,  and  per- 
mitting the  Manufacture  of  Cavendish  and  Negro- 
head  in  Bond.  [27th  March  1863.] 

Sec  1.  After  passing  of  this  Act  the  following  duties 
on  manufactured  tobacco  to  be  paid  on  ini" 


portaHon^  Asia  drawbacks  on  exporta- 
<tofi,  irc» 

2.  Commissioners  may  appoini  warthoms  for 

manufacture  of  tobacco  tit  bond. 

3.  Cavendithor NegroheadmaybemamfaOmi 

in  bond. 

4.  Cavendish  and  Negrohead  Tobacco  not  to  U 

deUvtredfor  home  consumption,  except  on 
conditions  herein  speciJUd  PenaUy  for 
nonrsompUance  with  foregoing  condiHom. 

5.  Account  of  stock  of  tobacco  and  matends  re- 

maining m  warehouses  to  be  taken^  ad 
balances  to  be  struck.  Deficiency  to  k 
deemed  tobacco  fr€nidulently  removed, 

6.  Penalty  on  sale,  ^c^  of  Cavendith  or  Negro- 

head  Tobacco  not  enclosed  and  labelled. 
7«  Levels  to  be  provided,  and  forgery  thereof 
punishable    by    imprisonment   with  hard 
labour. 
B.  Penalty  on  vendors  failing  to  obUteraU  labels 

on  sale  of  packets  before  deUvery. 
Q.  Cavendish  or  Negrohead  Tobacco  not  to  he  im- 
ported except  to  be  warehoused. 
10.  Importation  of  tobacco  (except  Cavendish  or 
Negrohead)  containingprohibitednigrtdiats 
to  be  forfeited. 
IL  Commissioners  of  customs  may  make  rvla 
and  regulatums/or  carrying  this  Ad  iiito 
effect. 

12.  Officers  oj  customs  or  intand  reoeHue  m/ 

carry  out  provisions  of  this  Act, 

13.  How  penalties  and  forfeitures  are  to  be  prose- 

cuted for  and  recovered. 

14.  Mode  of  estimating  penalties  per  value, 

15.  2 his  Act  not  to  repecU  the  provisions  o/3  <f  4 

Ftct,  c.  18,  and  5^6  VicL,  c  93. 

16.  Commencetnent  of  Act.    Shotitide. 

Be  it  enacted  by  the  Queen's  most  exodlentMajestj, 
by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  m  this  preseat 
Parliament  assembled,  and  by  the  authority  of  tbe 
same,  as  follows: 

1«  In  lien  of  the  dnties  of  cnstoms  now  charged 
upon  the  several  kinds  of  tobacco  under  meotioDed, 
the  following  dnties  shall  be  charged  and  paid  thereon 
upon  importation  into  Oreat  Britain  and  IreM 
from  and  after  the  passing  of  this  Act: 
Tobacco,  mannfkctured,  viz.:  £  s,  i 

,,  „    Segars  .    the  lb.    0   5  0 

,y  „    Cavendish    or   Negro- 

head .    the  lb.    0    4  6 

„  „     Snufi^  containing  more 

than  131bs.of  mois- 
ture in  every  100  lbs. 
weight  thereof  the  lb.    0   3  9 
„  „     Snuff,    not    containing 

more  than  13  lbs.  of 
moisture  in  eveiy  100 
lbs.    weight    thereof 

.    the  lb.    0   4  6 
„  „     Other  manufactured  to- 

bacco        .    the  lb.    0    4   0 
„  „    Unmanufactured,    con- 

taining 10  lbs.  or  more 
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'  of  moistare  in  every 

100  lbs.  weight  there- 
of .    the  lb.    0    8    0 
with  6  per    cent 
thereon. 
n            H        containing  less  than 
10  lbs.  of  moisture 
in  ereiy  100  lbs. 
weight        tbeieof 

•  the  lb.  0  3  6 
Provided  that  no  tobacco  packed  and  prized  shall,  on 
the  importation  thereof,  be  examined  as  to  the  quan- 
tity of  mobtare  contained  therein,  except  by  special 
order  of  the  Commissioners  of  Cnstoms,  and  nnmann- 
factored  tobacco  shall  as  heretofore  be,  in  the  entry 
thereof,  distingnished  as  stemmed  or  nnstemmed,  as 
the  case  may  be. 

And  there  shall  be  charged  and  paid  on  every 
poDod  of  Cavendish  and  Negrohead  Tobacco  mann- 
^ored  in  bond,  as  herein-after  provided,  on  the  entry 
thereof  for  home  consumption,  the  duty  of  customs 
of        .  .  .  .  .040 

Upon  every  pound  of  tobacco  manufactured  in 
Great  Btitain  and  Ireland  upon  which  the  duties  of 
customs  on  importation  shall  have  been  paid,  on  the 
same  being  by  any  licensed  manufacturer  exported  as 
merchandise,  or  deposited  in  any  bonded  warehouse 
to  be  used  as  ships'  stores,  and  packed  in  whole  and 
complete  cases,  each  containing  not  less  than  eighty 
pounds  net  weight  of  such  tobacco,  there  shall  bo 
allowed  on  such  exportation  or  deposit  thereof  a 
drawback  of  three  shillings  and  threepence,  in  lieu  of 
the  drawback  now  allow^  by  law  on  the  exportation 
of  tobaeoo,  subject  to  snch  increase  or  reduction  in 
the  amount  of  such  drawback  as  may  result  from  the 
txamittAtion  of  such  tobacco  or  a  sample  or  samples 
thereof  under  the  following  rule;  that  is  to  say. 

For  every  one  hundred  pounds  of  tobacco  which 
shall  be  found  to  contain  thirteen  poands  of 
moisture  and  eighty-seven  pounds  of  dry  to- 
bacco, the  drawback  of  three  shillings  and 
threepence  |?er  pound  shall  be  allowed,  and  so 
in  proportion  for  any  other  quantity;   and  if 
on  examination  the  proportion  of  moisture 
contained  therein  shall  be  found  to  exceed 
thirteen  pounds  in  every  one  hundred  pounds 
weight  thereof  a  proportionate  reduction  shall 
be  made  in  the  drawback  allowed  in  respect 
of  every  pound  of  snch  excess  of  moisture; 
but  if  the  proportion  of  moisture  contained 
therein  shall  be  found  to  be  less  than  thirteen 
pounds  in  every  one  hundred  pounds  weight 
thereof,  a  proportionate  increase  shall  be  made 
in  the  drawback  allowed  in  respect  of  every 
pound  below  thirteen  pounds  in  every  one 
hundred  pounds  weight  thereof: 
And  the  drawback  allowed  by  this  Act  on  the  ex- 
portation of  tobacco  as  merchandise  shall  be  ascer« 
tiioed  and  pud  with  all  convenient  speed  after  the 
shipment  thereof,  and  the  drawback  allowed  on  the 
deposit  of  tobacco  in  the  warehouse  for  use  as  ships' 
stores  only  shall  be  ascertained  and  paid  with  all  con- 
Tcoient  speed  after  the  deposit  thereof: 

Provided  always,  that  no  tobacco  shall  be  exported 
from  any  ports  or  places  which  shall  not  have  been 


approved  for  the  importation  of  tobacco,  and  no  draw- 
back shall  be  allowed  upon  any  tobacco,,  except  snuff, 
in  which  the  inorganic  matter  contained  therein  shall 
exceed  the  proportion  of  twenty- two  pounds  in  every 
one  hundred  pounds  weight  of  such  tobacco,  exclusive 
of  water;  and  if  such  tobacco  shall  contain  less  than^ 
twenty-two  pounds  and  more  than  eighteen  pounds 
of  such  inorganic  matter  in  every  one  hundred  pounds 
weight,  exclusive  of  water,, a  deduction  shall  be  made 
from  the  drawback  allowed  of  three  shillings  and 
threepence  in  respect  of  every  pound  of  such  excess 
of  inorganic  matter  above  eighteen  pounds  in  the  one 
hundred  pounds  as  aforesaid :  Nor  shall  any  drawback 
be  allowed  upon  any  tobacco  in  which  the  sand  con- 
tuned  therein  shall  exceed  two  pounds  in  every  one 
hundred  pounds  of  such  tobacco,  exclusive  of  water: 
Nor  shall  any  drawback  be  allowed  on  the  exporta- 
tion of  any  Cavendish  or  Negrohead  Tobacco  manu- 
factured in  bond  and  delivered  for  home  consump* 
tion:  Nor  shall  any  drawback  be  allowed  upon  any 
tobacco  in  which  there  shall  be  found  more  than 
twenty-five  pounds  of  tobacco  stalks  in  every  ono 
hundred  pounds  weight  of  such  tobacco,  exclusive  of 
water;  nor  unless  the  tobacco  stalks  contuned  therein 
shall  have  been  fairly  cat  in  the  same  with  portions 
of  the  lamina  of  the  leaf  adhering  thereto:   Provided 
nevertheless,  that  the  full  drawback  of  three  shillings 
and  threepence  per  ponnd  shall  be  allowed  upon  snuff 
on  the  exportation  thereof,  ifthe  quantity  of  inorganic 
matter  contained  therein  does  not  exceed  the  propor- 
tion of  eighteen  pounds  in  every  one  hundi-ed  pounds 
weight  of  such  snuff,  exclasive  of  water;   but  if  it 
contain  more  than  that  proportion  of  inorganic  matter 
a  deduction  shall  be  made  from  the  drawback  allowed 
of  three  shillings  and  threepence  in  respect  of  every 
pound  of  such  excess  above  the  proportion  of  eighteen 
pounds  in  the  hundred:  And  in  assessing  the  duty  on 
any  package  of  tobacco  imported  into  Oreat  Britain 
and  Irdandy  or  in  calcuhiting  the  drawback  allowable 
on  the  exportation  or  deposit  in  the  warehouse  of  any 
package  of  tobacco  from  Oreat  Britain  and  Ireland^ 
no  duty  shall  be  charged  or  a  drawback  allowed  in 
respect  of  any  fraction  of  a  pound:    And  it  shall  be 
lawful  for  the  officers  of  customs  for  the  purposes  of 
this  Act  to  take  samples  of  any  tobacco  imported  into 
or  entered  for  exportation  from  Oreat  Britain  and 
Ireland^  or  deposited  in  the  warehouse  to  be  used  as 
ships'  stores:  And  in  case  any  dispute  shall  arise  as 
to  the  quantity  of  moisture  contained  in  any  tobacco 
imported  into  Oreat  Britain  and  Ireland^  or  as  to 
the  quantity  of  water  or  inorganic  matter,  including 
sand,  contained  in  any  tobacco  upon  which  drawback 
is  claimed  on  exportation,  it  shall  be  lawful  for  the 
officers  of  customs  to  submit  any  such  tobacco  or 
samples  thereof  to  the  officera  of  inland  revenue  or 
excise  for  examination,  and  the  decision  of  such  offi- 
cers of  inland  revenue  or  excise  as  to  the  quantity  of 
moisture  or  inorganic  matter  contained  therein  shall 
be  final,  and  the  amount  of  duty  or  drawback  in 
respect  thereof  shall  be  determined  accordingly. 

2.  The  Commissioners  of  customs  shall  or  may  by 
order  nnder  their  hand  from  time  to  time  direct  in 
what  warehouses  or  in  what  parts  or  divisions  of  any 
warehouses,  now  approved  or  appointed  or  hereafter 
to  be  approved  or  appointed,  for  the  security  of  duties 
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on  tobacco  under  this  or  anj  Act  in  force  relating  to 
the  customs,  so  long  as  such  appmntment  or  approYal 
shall  remain  nnreToked,the  processes  of  manufacturing 
or  converting  unmanufactured  tobacco  into  cavendish 
or  negrohead,  and  the  weighing,  making  into  parcels, 
wrapping  up,  and  labelling  of  cavendish  or  negrobead, 
whether  o( British  or  foreign  manufacture,  maj  respec- 
tively be  carried  on,  and  how  and  in  what  manner 
such  warehouses,  or  parts  or  divisions  thereof,  shall 
be  secured  by  locks,  fistenings,  or  otherwise,  and  shall 
and  may  require  such  security  by  bond  or  otherwise 
as  they  shall  deem  necessary  from  the  importer  or 
manufacturer  of  any  tobacco  which  shall  be  deposited 
therein  for  security  of  the  duty  doe  on  such  tobacco 
or  other  materials  or  ingredients,  or  brought  therein 
or  thereto  for  the  purpose  of  being  manufactured  or 
used  in  the  manufacture  thereof,  or  for  the  purpose  of 
being  packed,  wrapped,  or  lubelled  as  aforesaid,  or 
for  the  due  and  safe  removal  of  such  tobacco  or 
other  materials  or  ingredients  from  one  warehouse  to 
another,  or  from  one  part  or  division  of  any  warehouse 
to  any  other  part  or  division  of  the  same  or  any  other 
warehouse,  and  for  the  due  observance  of  the  terms, 
conditions,  and  requirements  of  this  Act,  and  of  the 
rules  and  regulations  of  the  commissioners  in  respect 
thereof. 

3.  It  shall  be  lawful  for  licensed  manufacturers  of 
tobacco  to  manufacture  in  such  warehouses,  or  parts 
or  divisions  thereof,  as  shall  be  approved  by  the  Com- 
missioners of  Customs  for  the  manufactare  of  tobacco 
in  bond,  the  several  descriptions  oftobacco  respectively 
called  or  known  as  cavendish  and  negrobead  from  any 
leaf  or  other  unmanufactured  tobacco  duly  warehoused 
for  secarity  of  duties  of  customs,  and  to  use  in  such 
manufacture  materials  or  ingredients  for  sweetening 
or  flavouring  the  same  (not  being  the  leaves  of  trees 
or  plants  other  than  of  the  tobacco  plant),  anything 
to  the  contrary  in  any  other  Act  in  force  to  the  contrary 
notwithstanding;  and  it  shall  also  be  lawful  for  any 
such  manufacturer  or  any  importer  of  cavendish  or 
negrobead  tobacco,  in  such  warehouse,  part  or  division 
of  such  warehouse,  to  pack  or  make  up,  wrap,  and 
label  in  parcels  of  the  weight  and  in  the  manner  herein- 
after mentioned  any  cavendish  or  negrobead  tobacco 
which  shall  have  been  so  manufactured  in  bond  as 
aforesaid,  or  which  shall  have  been  imported  in  the 
manufactured  state:  Provided,  that  such  manufacture 
and  the  packing  or  making  up,  wrapping  and  labelling 
thereof,  shall  be  done  and  performed  m  accordance 
with  and  under  such  terms  and  conditions  as  are 
prescribed  by  this  Act,  and  under  and  subject  to  such 
other  rules  and  regulations  as  the  said  commissioners 
shall  from  time  to  time  see  fit  to  direct 

4.  No  cavendbh  or  negrobead  tobacco,  whether  im- 
ported and  warehoused  as  such  or  manufactured  in 
the  warehouse,  shall  be  delivered  from  any  warehouse 
for  home  *  consumption  except  under  the  following 
conditions: 

1 .  Such  tobacco  shall  be  made  into  separate  packets 

of  such  weights  respectively  as  the  Coromis 
sioncrs  of  Customs  shall  direct,  not  exceeding 
one  pound  nor  less  than  one  ounce  each : 

2.  Each  such  packet  shall  be  enclosed  by  or  at  (he 

expense  of  the  importer  or  manufacturer  in  a 


wrapper  approved  by  the  Commissioners  of 
Customs: 

3.  Each  such  wrapper  shall  be  securely  fastened  by 

a  label  to  be  provided  by  the  CommissioDen 
of  Cttstomsy  and  pasted  on  such  wrapper  bj 
such  importer  or  manufacturer  so  that  tbe 
same  cannot  be  opened  nor  any  part  of  the 
contents  of  such  imdcage  be  abstracted  witboot 
tearing  or  destroying  such  label,  or  cotting  or 
destroying  the  wrapper  thereof  at  any  other 
part  or  place  than  that  on  which  the  label  is 
pasted  or  secured: 

4.  Before  any  cavendi^  or  negrobead  tobaoeo  iiih 

ported  and  warehoused  shall  be  made  bto 
packets  or  parcels  as  aforesaid  the  same  shaD 
be  duly  entered  for  home  cousnmptioo,  aadtk 
full  duty  of  customs  paid  thereon: 

5.  When  any  onmannfactured  tobacco  shall  hare 

been  manufactured  or  converted  intocareDdish 
or  negrobead  in  the  warehouse  the  sane  shaU 
be  duly  entered  for  home  consnoiption,  aodtbe 
fuU  duties  of  customs  shall  be  paid  npon  tbe 
tobacco  so  mannfiactnred  before  the  same  is 
made  into  packets: 

6.  If  any  tobacco  so  mannfiictnred  hi  tbe  warehonsi 

shall  not  be  made  into  packets  for  borne  con- 
sumption the  same  shall  be  re-warebonsed 
either  for  exportation  or  for  future  packio^ 
wrapping,  andlabeliing  for  homeconsomption, 
if  at  any  thne  aftorwaids  required  for  that 
purpose: 
7«  All  stalks,  waste,  and  other  refuse  remiiDing 
afierand  from  the  manufacture  of  areadiah 
or  negrobead  tobaoeo  in  the  warehouse  or  dram 
the  packing  thereof  shall  bo  destroyed  in  the 
presence  of  tbe  proper  oflker  of  costoms  or  be 
re- warehoused  for  exportation  at  the  optica  ef 
the  manufacturer: 
8.  Every  licensedmanafactarershaUeBterinabook, 
to  be  supplied  to  him  by  the  said  comoaissioDen 
in  such  form  and  manner  as  they  shall  direct, 
the  following  and  such  other  particolarB  as  the 
Bud  commisdoners  shall  requue;  vu^i 
The  weights,  qnantities,  and  particolars  of 
all  unmanufactured    tobacco  and  other 
materials  and  ingredients  received  bjhim 
into  such  warehouse  for  the  parpoee  of 
being  manulsictured: 
The  weight  and  quantities  thereof  oonenmed 
in  such  manufacture: 
The  weight,  quantities,  and  pvticslarsof 
unmanufactured  tobacco,  materials,  ingie- 
dients,  stalks,  waste,  and  other  refflsi 
remaining  after  or  caused  by  soeh  maoo- 
facture: 
The  quantity  of  cavendish  or  negrobead  pio- 
duced  by  snch  mannfoctnre: 
The  quantity  thereof  made  up  mto  padets, 
wrapped,  labelled,  and  deUvered  for  home 
consumption,  with  the  number  of  packets 
of  each  size  or  weight  respectively: 
The  quantity  thereof  re- warehonsed  forborne 
consumption  or  otherwise,  andtheqnMt'V 
of  tobacco,  materials,  ingredieut8»  stalltf , 
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waate,  or  other  refuse  retnmed  into  the 

castoms  warehoase  to  be  destroyed: 

9.  Etery  sach  book  shall  be  kept  in  the  warehonse 

and  shall  be  at  all  times  accessible  to  the 

officers  of  castoms,  who  may  make  minates  m 

or  take  extracts  therefrom,  and  snch  mann- 

fiictnrer  shall  correctly  keep  snch  book  in  the 

manner  required,  and  shall  not  cancel   or 

obliterate  the  same  or*  any  part  thereof,  or 

make  any  alteration  in  any  entry  therein, 

except  for  correction  of  any  errors,  with  the 

sanction  and  in  the  presence  of  the  proper 

officer  of  cnstoms: 

Eveiy  licensed  mannfactnrer,  dealer,  or  other  person 

espged  in  snch  warehoase  in  any  of  the  operations 

ai^esaid  who  shall  refuse  or  neglect  to  comply  with 

any  of  the  fbregoiog  conditions  shall  for  every  soch 

offence  forfeit  the  som  of  twenty  pounds.  | 

5.  From  time  to  time  when  and  as  often  as  the  , 
officer  of  cnstoms  having  charge  of  any  sach  approved  ! 
warehoase  shall  deem  it  to  be  necessary  or  proper,  and  ' 
at  least  once  in  every  year,  the  stock  of  tobacco  mann- 
factored  and  anmana&ctnred,  and  all  materials  and 
ingredients  to  be  need  in  sach  mannftctore  as  aforesud 
itimaining  in  snch  warehoase,  shall  be  weighed  in  the 
presence  of  the  said  officer,  and  an  account  thereof 
shall  be  taken  and  a  balance  shall  be  struck  of  all 
tobacco,  materials,  and  ingredients  received  into  such 
warehouse,  and  of  all  manufactured  tobacco  and  stalks 
and  refuse  of  tobacco  lawfully  delivered  thereout;  and 
if  the  quantity  by  weight  of  such  tobacco,  materials, 
and  ingredients  remaining  in  the  said  warehouse  shall 
be  less  than  the  quantity  which,  according  to  the 
balance  of  such  account,  after  making  snch  allowance 
fyr  waste  by  evaporation  in  the  process  of  manufacture 
as  to  the  proper  officer  of  customs  may  appear  reason- 
able, and  as  may  be  in  accordance  with  any  rules 
made  by  the  Commissioners  of  Customs  ought  to  be 
found  therein,  the  deficiency  shall  be  deemed  to  be  so 
much  tobacco  fhiudulently  removed  fh)m  snch  warehouse 
without  payment  of  the  duties  of  custonu  thereon,  and 
the  said  manufiM^turer  shall  forfeit  the  sum  of  one 
hundred  pounds,  and  moreover  the  amount  of  such 
duty  shall  be  recoverable  as  a  debt  due  to  her  Majesty. 

6.  If  any  tobacco  of  either  of  the  descriptions  called 
respectively  Cavendish  and  Negrohead,  whether  of 
foreign  or  BrUiah  manufocture,  containing  or  having 
mixed  therewith  any  material  or  ingredient  prohibited  | 
by  any  Act  in  force  to  be  used  in  the  manufacture  in 
the  United  Kingdom  of  tobacco  of  the  1  ke  description, 
and  not  being  enclosed  in  a  wrapper  securely  fastened 
by  such  label  as  aforesaid,  or  of  which  such  wrapper 
or  label  shall  ha^e  been  cut  or  torn,  obliterate  or 
cancelled,  or  bear  any  other  mark  or  appearance  of 
baving  been  opened  or  tampered  with,  shall  be  sold 
or  exposed  for  sale  by  or  be  found  in  the  possession 
of  any  importer  or  manufacturer  of  or  dealer  in  or 
retailer  of  tobacco,  he  shall  fbrfeit  either  treble  the 
Talne  thereof  or  the  penalty  of  twenty  pounds,  and  all 
such  tobacco  shall  be  forfeited: 

Provided  nevertheless,  that  if  at  the  time  of  the 
pas«ng  of  this  Act  any  manufacturer  of  or  dealer  in 
tobacco  shall  have  in  his  possession  any  foreign  Caven- 
dish or  Negrohead  tobacco,  he  may  bring  the  same  to 
any  customs  warehouse  approved  for  the  wrapping  and 


hibelling  of  Cavendish  or  Negrohead  Tobacco,  and 
may  there  wrap  and  label  the  same,  first  rendering  an 
accoiuit  thereof,  and  showing  to  the  satisfaction  of 
the  Commissioners  of  Cnstoms  that  the  duty  thereon 
upon  the  importation  thereof  has  been  duly  paid;  and 
if  any  foreign  Cavendish  or  Negrohead  Tobacco  lAiaH 
be  found  in  the  possession  of  any  manufacturer  of  or 
dealer  in  tobacco  after  the  expiration  of  twenty-eight 
days  from  the  passing  of  this  Act,  not  being  so  wrapped 
and  labelled  as  aforesaid,  the  same  shall  be  fbrfeited, 
and  such  manufacturer  of  or  dealer  in  tobacco  shall 
forfeit  either  treble  the  value  thereof  or  the  penalty  of 
twenty  pounds,  at  the  election  of  the  Commissioners 
of  Customs  or  inland  revenue. 

7.  The  labels  by  this  Act  dh-ected  to  be  provided 
by  the  Commissioners  of  Cnstoms  shall  be  printed  or 
stamped  with  such  device  as  they  shall  think  premier; 
and  if  any  person  shall  forge  or  counterfeit  any  soch 
label  or  the  device  thereon,  or  shall  utter  any  such 
label  or  device  knowing  the  same  to  be  forged  or 
counterfeited,  he  shall,  on  conviction  of  such  offence, 
be  imprisoned  in  the  house  of  Correction,  with  hard 
labour,  for  any  term  not  exceedmg  six  calendar  montha 
nor  less  than  three  calendar  months. 

8.  If  any  retail  dealer  or  vendor  of  any  padtet  of 
Cavendish  or  Negrohead  Tobacco,  labelled  as  required 
by  thb  Act,  shall  fail  on  the  sale  thereof  to  obliterate^ 
before  delivery  to  the  purchaser,  the  label  so  as  to 
render  the  same  incapable  of  being  again  used  for  the 
same  purpose,  he  shall  forfeit  the  penalty  of  twenty 
pounds. 

9.  No  Cavendish  or  Niegrohead  Tobacco  contunfaig 
the  leaves  of  trees  or  plants  other  than  of  the  tobacco 
plant  shall  be  imported  into  Oreat  BrUam  and  Ireland^ 
nor  shall  any  Cavendish  or  Negrohead  Tobacco  be 
imported  into  Oreai  Britain  and  Irdandj  except  to 
be  warehoused  in  the  first  instance  in  some  warehouse 
approved  by  the  Commissioners  of  Customs  for  security 
of  duties  of  customs  on  tobacco;  and  if  any  such  Caven- 
dish or  Negrohead  tobacoo  shall  be  imported  contraty 
hereto,  or  being  imported  shall  not  be  forthwith  duly 
entered  and  warehoused,  the  same  shall  be  forfeited, 
and  the  importer  thereof,  and  eveiy  dealer  or  other 
person  concerned  in  the  importation  thereof,  or  to 
whose  hands  the  same  shall  come,  shall  forfeit  dther 
treble  the  value  thereof  or  the  penalty  of  one  hundred 
pounds,  at  the  election  of  the  Commissioners  of  Customs. 

1 0.  All  manufactured  tobacco  (other  than  Cavendish 
or  Negrohead)  imported  into  or  fbond  in  Cheat  Britain 
and  Ireland  containing  or  hanng  mixed  therewttn 
any  material  or  ingredient  prohibited  by  any  Act  in 
force  to  be  used  in  the  manufacture  in  the  Uniffnl 
Kingdom  of  tobacco  shall  be  forfeited;  and  the  iiu* 
porter  thereof  and  any  dealer  or  other  person  concerned 
in  the  importation,  harbouring,  or  concealing  thereof, 
or  to  whose  hands  the  same  may  come,  shall  forfeit 
either  the  treble  value  thereof  or  the  penalty  of  one 
hundred  pounds,  at  the  election  of  the  Commissioners 
of  Cnstoms. 

11.  It  shall  be  lawful  fbr  the  Commissioners  of 
Castoms  from  time  to  timo  to  make  such  rules  and 
regulations  as  shall  appear  to  them  to  be  necessary  or 
proper  for  regulating  the  safe  removal  of  any  tobacco, 
or  of  any  surplus,  or  stalks,  waste,  or  refbse  thereof, 
to  any  warehouse,  part  or  division  of  any  warehouse, 
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or  from  anj  such  warehotue,  part  or  dtTision  of  a 
warehonae,  to  another  for  the  porposes  of  this  Act, 
and  for  secaring  the  same  against  fraodnlentahstraction^ 
and  also  for  i*egiilating  the  times  of  opening  and  closing 
any  such  warehonses  or  parts  or  divisions  of  a  ware- 
house, and  the  admission  of  workmen  for  the  purpose 
of  maBn&ctoring  and  packing,  wrapping,  and  labelling 
the  tobacco  therein,  and  also  to  make  all  such  other 
rules  and  regulations  as  they  shall  think  fit  for  the 
purpose  of  carrying  out  the  object  and  intention  of 
this  Act  in  all  cases  not  herein  expressly  provided  for, 
and  to  require  such  security  by  bond  or  otherwise  for 
the  purposes  above  mentioned,  and  for  security  of  the 
duties  on  tobacco,  as  they  shaJl  see  fit. 

12.  Any  duty  or  service  required  by  this  Act  to  be 
done  or  performed  by  any  officer  of  customs  may  be 
done  by  any  officer  of  customs  or  inland  revenue  or 
excise,  or  other  person  appointed  for  that  duty  or 
service  by  the  Commissioners  of  Customs  or  the  Com- 
missioners of  Inland  Revenue  respectively,  and  every 
such  officer  or  other  person  shall  be  deemed  to  be 
the  proper  officer  for  such  duty  or  service. 

13.  All  penalties  and  forfeitures  which  may  be 
incurred  under  this  Act  may  be  prosecuted,  sued  for 
and  recovered  by  order  of  the  Commisaioners  of  Customs 
or  the  Commissioners  of  Inknd  Revenue  under  this  or 
any  othei*  Act  or  Acts  relating  to  the  customs,  inland 
revenue,  or  excise  respectively. 

14.  In  any  suit  or  prosecution  for  the  recovery  of 
any  penalty  or  forfeiture  under  this  or  any  other  Act 
relating  to  the  customs  in  respect  of  any  manufactured 
tobacco,  whether  the  same  shall  consist  of  cigars, 
isnn£^  tobacco  stalks,  tobacco  stalk  flour,  snuff  work, 
or  other  article  manufactured  wholly  or  in  part  from 
tobacco,  it  shall  be  sufficient  to  describe  the  same  in 
any  information  or  other  proceeding  had  thereon  as 
manufiictnred  tobacco,  and  it  shall  be  so  deemed  for 
the  purpose  of  such  suit  or  prosecution;  and  in  esti- 
mating the  amount  of  any  penalty  determinable  by 
the  Tidue  of  the  article  with  the  duty  of  importation 
chargeable  thereon,  the  same  shall  be  ascertained,  as 
to  the  tobacco,  at  the  market  price  in  London^  at  or 
about  the  time  of  the  offisnce,  of  tobacco  of  the  like 
sort  or  denomination  of  the  best  quality;  and,  as  to 
the  duty,  at  the  rate  then  chargeable  on  the  importa- 
tion of  tobacco  of  the  like  sort  or  denomination ;  but 
if  the  tobacco,  the  subject  of  such  prosecution,  be  of 
a  kind  prohibited  to  be  imported,  a  sum  equal  to  the 
highest  rate  of  duty  then  chargeable  on  the  importa- 
tion of  any  sort  of  manufactured  tobacco  shall  be 
added  to  the  price  of  the  tobacco:  And  as  to  any 
unmanufactured  tobacco,  in  estimating  the  amount  of 
any  penalty  in  respect  thereof  for  the  purpose  of  any 
suit  or  prosecution,  the  same  shall  be  determined  by 
the  market  price  in  London^  at  or  about  the  time  of 
the  offisnce,  of  unmanufactured  tobacco  of  the  best 
quality,  with  the  highest  rate  of  duty  then  chargeable 
on  the  importation  of  unmanufactured  tobacco  added 
thereto. 

15.  Provided  always,  that  nothing  in  this  Act  con- 
tained shall  be  construed,  deemed,  or  taken  to  repeal, 
alter,  or  affect  any  of  the  provisions  contained  in  an 
Act  passed  in  the  third  and  fourth  years  of  her  Ma- 
jesty's reign,  chapter  eighteen,  intitutled  An  Act  to 
discontinue  the  Excise  Survey  on  Tobacco^  and  to 


provide  other  ReguLaUons  in  lieu  thereof;  and  an  Act 
passed  iiv  the  fifth  and  sixth  years  of  her  Majesty's 
reign,  chapter  ninety-three,  to  amend  the  last-mea^ 
tioned  Act,  save  and  except  so  far  as  the  aame  tie 
altered  or  varied  by  this  Act 

16.  This  Act  shall  come  into  operation  on  the  day 
of  the  passing  thereof;  and  in  citing  it  in  other  Acts 
of  Parliament  and  in  legal  instruments  it  shall  be  suf- 
ficient to  use  the  expression  **  The  Mannfaetaied  To- 
bacco Act,  1863." 

CAP.  VIIL 

An  Act  for  punishing  Mutiny  and  Desertion,  and  f}r 
the  better  Payment  of  the  Army  and  their  Qnar- 
ters.  [20th  AprO,  186a] 

CAP.  IX. 

An  Act  for  the  Regulation  of  Her  Majesty's  Royal 
Marine  Forces  while  on  shore. 

[20th  AprU,  1863.] 

CAP.  X. 

An  Act  for  prohibiting  the  Exportation  of  Salmon  at 
certain  Times.  [20th  AprS.  1863.] 

24  *  25  Fie.  c.  109.     25  *  26  Vic  c  97. 
22  *  23  Ktc.  a  70. 
Sec  l.ShoH  title. 

2.  "  Parts  beyond  seaa'*^  defined. 

8.  Export  of  undean  or  unseasonable  salnm, 
or  salmon  caught  at  certain  times^  prohUntal 

4.  Recovery  of  penalties. 
<  Whereas  the  sale  of  salmon  within  the  United 
£angdom  is )  rohibited  at  various  times;  that  is  to 
say,  if  caught  in  England  within  the  limits  of  the 
Salmon  Fishery  Act,  1861,  ia  prohibited  between 
the  third  day  of  Sqftember  and  the  second  day  of 
February;  if  caught  in  any  fisheiy  district  in  Wan» 
is  prohibited  during  such  time  as  the  capture  of  sal- 
mon is  prohibited  in  that  district;  if  caught  in  Scot- 
land within  the  limits  of  "  The  Salmon  Rsheries 
(Scotland)  Act,  1862,**  is  prohibited  between  the 
commencement  of  the  latest  and  the  termination  of 
the  earliest  annual  dose  time  fixed  for  any  district; 
if  caught  in  the  River  Tweed,  as  defined  by  "The 
Tweed  Fisheries  Amendment  Act,  1859."  is  pro- 
hibited between  the  fourteenth  day  of  September  and 
the  fifteenth  day  of  February:  And  whereas  the  cap- 
ture or  possession  of  foul  or  unseasonable  salmon 
within  the  lijnits  of  the  United  Kingdom  is  prohibited 
at  all  times:  And  whereas  the  provbions  of  the  said 
Acts  are  evaded  by  the  exportation  for  sale  in  Frai^ 
and  other  foreign  countries  of  salmon  that  cannot 
legally  be  sold  within  the  limits  of  the  United  King- 
dom :'  Be  it  enacted  by  the  Queen's  most  excellent  Ma- 
jesty, by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this 
present  Pariiament  aaaembled,  and  by  the  authority 
of  the  same,  as  follows: 

1 .  This  Act  may  be  cited  for  all  purposes  «s  •*  The 
Salmon  Acts  Amendment  Act,  1863." 

2.  No  part  of  the  United  Engdom,  however  si- 
tuated with  regard  to  any  other  part,  shaU  be  deemed 
for  the  purposes  of  this  Act  to  bo  parts  beyond  seas. 
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3.  Mo  oocleftn  or  itiueMonable  snlmoo,  and  no 
salmon  oaaglit  daring  the  time  at  which  the  sale  of 
salmon  is  prohibited  in  the  district  where  it  is  caaght, 
shall  be  exported  or  entered  for  exportation  from  any 
part  of  the  United  Kingdom  to  parts  bejond  seas. 

All  salmon  exported  or  entered  for  exportation  in 
cotttrayention  of  this  section  shall  be  forfeited,  and 
the  person  exporting  or  entering  the  same  for  expor- 
tation shall  be  subject  to  a  penalty  not  exceeding  five 
poands  in  respect  of  each  salmon  so  exported  or  en- 
tered for  exportation. 

The  burden  of  proving  that  any  salmon  entered 
for  oxportation  from  any  part  of  the  United  Kingdom 
to  parts  beyond  seas  between  the  third  day  of  Sep- 
Umber  and  the  second  day  of  February  foUowbg  is 
not  so  entered  in  contravention  of  this  Act  shall  lie 
OD  the  person  entering  the  same  for  exportation. 

4.  All  penalties  under  this  Act  may  be  recovered 
in  Englcmd^  except  within  the  limits  of  the  said 
Tweed  Fisheries  Act,  as  penalties  nnder  the  Salmon 
Fishery  Act,  1861;  in  Ireland  as  penalties  nnder 
the  Act  passed  in  the  session  of  the  fifth  and  sixth 
years  of  the  reign  of  her  present  Majesty,  chapter 
one  hundred  and  six,  intituled  An  Act  to  regulate  the 
Irish  Fiaheriee;  in  Scotland,  except  within  the  limits 
of  the  said  Tweed  Fisheries  Act,  as  penalties  under 
the  Salmon  Fisheries  (Scotland)  Act,  1862;  and 
within  the  limits  of  the  said  Tweed  Fisheries  Act,  in 
manner  prescribed  by  '*The  Tweed  Fisheries  Act, 
1857." 

CAP.  XL    . 

An  Act  for  the  Registration  of  births  and  deaths  in 
/relomi  [20th  AprU  1863.] 

Sec;  I.  Short  title. 

^  As  to  extent  of  AcL 

3.  Interpretation  of  terms, 

4.  General  Register  Office  to  he  provided^  and 

registrar  general  to  he  appointed    Proviso 
as  to  present  registrar  generaL 

5.  Seal  to  he  provided,  and  certified  copies  given 

at  General  Register  Office  to  he  sealed 
therewith, 

6.  Power  to  registrar  general^  with  consent^  to 

alterforms, 

7.  OfficerSj  derks^  and  servants  to  he  appointed, 

8.  Power  to  increase  salary  of  registrar  gene- 

ral^  which  is  to  indude  remuneration  for 
allpubUe  duties  performed  hy  him, 
9'  Salaries  to  he  paid  out  of  montes  provided  hy 
Parliament, 

10.  Pouer  to  appoint  an  assistant  registrar  gene- 
ral in  case  of  illness,  ^c 

W,  ReguUOums  to  he  made  for  management  of 
office  and  for  discharge  of  duties  of  officers, 

12.  Registrar  general  to  fiumish  to  hoards  of 

guardians  notices  setting  forth  Acts  required 
to  he  done  under  this  Act, 

13.  Fees  received  hy  registrar  general  to  he  paid 

into  the  hank  to  credit  of  exchequer, 

14.  Certain  appointments  to  he  exempt  from  stamp 


15.  Iron  boxes  for  register  hooks  to  he  provided. 

16.  Register  hooks  to  he  provided 


17.  Superintendent  registrar^  district, 

18.  Registrai^s  dtstriots, 

19.  Alterations  of  districts  to  he  published 

20.  Register  o^ice  to  he  provided  hy  guardians, 

21.  Power  to  guardians  to  horrow  money  for 

providing  register  offices, 

22.  Appointment  of  Superintendent  registrar. 

23.  Appointment  of  registrars, 

24.  Officers  oj  unions  and  dispensary  medical 

officers  ceasing  to  hold  their  offices  to  cease 
to  ad  under  this  Act, 

25.  If  guardians  neglect  to  appoint  superintendent 

registrars  and  registrars.  Lord  Lieutenant 
to  appoint  them, 

26.  Deputy  registrars  to  he  appointed 

27.  Books,  ^c.y  to  he  transferred  on  death  or 

removal  of  superintendent  registrar  or  regis- 
trar, 

28.  Superintendent  registrars  and  registrars  to 

reside  in  their  districts, 

29.  Exemption  of  superintendent  registrars,  ire, 

from  serving  on  juries,  ^ 
SO.  Registrar  to  learn  and  register  births  and 
deaths,  as  m  Forms  (A,)  and  (B.) 

31.  Parents  and  others  required  to  give  notice  of 

births  within  twenty-one  days,  and  informa- 
tion witliin  three  months, 

32.  As  to  registry  after  the  expiration  of  three 

months  from  birth, 

33.  Births  not  to  he  registered  after  six  months, 

34.  Name  given  in  baptism  may  he  registered 

within  six  months  after  regi^ration  of 
hirth. 

35.  Provision  for  name  given  without  he^ptism 

after  registration.  Certificate  of  hirth  of 
diHd  to  he  inform  as  in  Schedule  (F.) 

36.  Persons  present  at  death  and  others  required 

to  give  notice  within  seven  days,  and  informa- 
tion within  fourteen  days, 

37.  Notice  to  he  given  efthejinding  of  any  new- 

horn  child  or  dead  hody, 

38.  Registrar  to  make  entry  of  finding  of  jury 

upon  coroner^ s  inquest. 

39.  Register  of  children  horn  at  sea, 

40.  Roister  of  persons  dying  at  sea, 

41.  Register  of  birth  and  death  of  Irish  subjects 

occurring  in  foreign  countries  as  in  Forms 
CA.Jand(B.) 

42.  Register  to  he  signed  hy  ihe  informant,  exc^ 

as  herein  stated, 

43»  Persons  may  s^n  hy  a  mark  he  fore  the  regis- 
trar, 

44.  Correction  of  erroneous  entries, 

46.  Registers  of  heroisms  and  hurials  may  he  k^ 
as  heretofore, 

46.  Medical  attendant  to  transmU  certificate  of 

death  to  registrar, 

47.  Certified  copies  of  registers  of  hirths  ,and 

deaths  to  he  sent  quarterly,  and  the  register 
hooks,  when  fiUed^  to  Vie  Superintendent 
registrar. 

48.  Superintendent  registrars  to  send   certified 

copies  of  registers  of  hirths  and  deaths  to 
registrar  general. 
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49.  Abstract  of  registera  to  belaid  annually  before 

Parliament. 

50.  Indexes  to  be  kept  at  General  Register  Office; 

searehes  aUowed  and  eerti/ed  copies  given, 
by  paying  fees  herein  named. 

51.  Indexes  to  be  made  at  every  superintindent 

registroi^s  offiee^  and  persons  allowed  to 
search  them  by  paying  fees  herein  named. 

52.  Searckesmay  be  made  in  register  book^  and 

eertificaiee  given  of  entries  therein  by  regis* 
trars. 

53.  Superintendent  registrars  to  be  paid  far  the 

certified  copies  sent  to   General  Eegiater 
Office.  ' 

54.  Registrars  to  make  out  aeoounts  quarterly. 
56.  Penalty  for  wilfUly  giving  false  information. 

56.  Penalty  Jor  destroying  or  falsifying  register 

boohs. 

57.  PenaXty  far  not  duly  registering  births  or 

deaths,  or  for  losing  or  injuring  registers. 
SB.  Penalty  fbr  neglecting  to  send  register  books 

to  superintendent  registrar. 
69*  Penalty  for  improper  registry  of  birthf  after 

six  months. 

60.  Penalty  for  failing  to  give  notice  of  birth  or 

death. 

61.  Penalty  for  failing  to  give  information  to 

registrar  respecting  birth  or  death,  ^ 

62.  Penalty  for  neglecting  to  give  notice  to  regis- 

trar of  finding  neuhbom  Mld^  or  any  dead 
body. 

63.  Penalties  not  exigible  if  notice  given.     No- 

tices may  be  given  by  post. 
64  No  penalty  where  failure  notwilfuL 
es.  Penalties^  how  recoverable.    14  ^  15   VicL, 
c93. 
'  WafiREAS  it  is  expedient  that  a  complete  system  of 
registration  of  births  and  deaths  should  be  established 
in  Ireland,  as  in  other  parts  of  the  United  Kingdom: ' 
Be  it  enacted  by  the  Qaeen*s  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  lords  spi- 
ritval  and  temporal,  and  commons,  in  this  present 
Parliament  assembled,  and  by  the  anthority  pf  the 
same,  as  follows: 

Preliminartk 
1.  This  Act  may  be  cited  fof  all  purposes  as  *«  The 
Registration  of  Births  and  Deaths  (Ireland)  Act." 

9.  This  Act,  excq»t  as  heretn  otherwise  pforided, 
shall  extend  to  Ireland  only. 

3.  The  following  words  and  expressions  lAall,  in 
construing  this  Act,  be  taken  and  anderetood  to  have 
the  meanings  hereby  assigned  to  them,  nnless  there 
be  something  i«  the  context  repngnapt  to  saeh  oon« 
Stmction;  (that  is  to  say,) 

<*  Lord  Lieutenant "  shall  nouean  and  inclojie  the 
Lord  Lieutenant  or  other  chief  governor  or 
governors  of  Ireland  for  the  time  being: 
*'  Lord  Lieutenant  in  Council  '*  shall  mean  the 
Lord  Lieutenant  by  and  with  the  advice  of  her 
Majesty's  privy  council  in  Ireland: 
**  Registi-ar  General"  shall  mean  the  registrar  gene* 
ral  of  births  and  deaths  in  Irdand  for  the  time 
being  appdnted  or  to  be  appointed  under  this 
Act,  and  in  case  of  the  absence  of  the  registrar 


general  shall  also  mean  and  include  the  assiBtant 
registrar  general  for  the  time  being  appointed  or 
to  be  appointed  under  this  Act: 

*'  Occupier  *'  shall,  for  the  purposes  of  the  notifi- 
cation of  buths  and  deaths  for  registration  under 
this  Act,  include  the  governor,  keeper,  nuater, 
superintendent,  or  other  chief  resident  officer  of 
every  gaol,  prison,  or  house  of  correction,  and  of 
eveiy  schooC  reformatory,  workhouse,  hospital, 
lanado  asylum,  or  other  public  or  chuitable  in- 
stitution, and  where  any  house  is  let  m  aepanto 
apartments  or  lodgings  shall  bdude  the  person 
under  whom  snch  lodging  or  separate  appart- 
I  ments  are  immediately  held,  and  any  agent  or 
iservant  of  such  person  residing  m  snch  hoose: 

**  General  search  "  shall  mean  a  search  during  any 
number  of  successive  days  not  exceeding  six, 
without  stating  the  object  of  search: 

**  Particular  search  "  shall  mean  a  search  over  any 
period  not  exceeding  five  years  for  any  giren 
register  of  birth  or  death. 

Part  I. 
Registrar  OeneraL 

4.  The  Lord  Lieutenant  shall  canse  a  proper  <^co 
to  be  provided  in  the  city  of  DubUn,  to  be  called  the 
"  General  Reg^ter  Office,"  and  shall  from  time  to 
time  appoint  for  the  said  office  a  fit  and  competent 
person  to  be  the  registrar  general  of  births  and  deaths 
in  Ireland,  who  shall  hold  office  during  the  pleasure 
of  the  Lord  Lieutenant,  and  be  removable  by  him: 
Provided  always,  that  the  person  who  shall  at  the 
date  of  the  passing  of  this  Act  hold  the  office  of  re- 
gistrar general  of  marriages  under  an  Act  passed  in  the 
seventh  and  eighth  years  of  her  Majes^,  chapter 
eighty-one,  shall  be  appointed  to  the  office  of  r^ 
trar  general  under  this  Act. 

5.  The  registrar  general  shall  canse  to  be  made  a 
seal  of  the  sdd  general  register  office,  and  shall  cause 
to  be  sealed  or  stamped  therewith  all  certified  copies 
of  entries  given  ui  the  said  office;  and  all  certified 
copies  of  entries  purporting  to  be  sealed  or  sUmped 
with  the  seal  of  tbe  said  general  re^er  office  (wbidi 
seal  it  shall  not  be  necessary  to  prove)  shall  be  ad- 
missible as  evidence  in  aU  parts  of  her  Hajesty'a 
dominions  of  the  buth  or  death  to  which  the  same 
relates,  without  any  further  or  other  proof  of  such 
entry,  and  no  certified  copy  purporting  to  be  given  m 
th^  said  office  shall  be  of  any  force  or  offset  which  a 
not  sealed  or  stamped  as  aforesais^ 

6.  It  shall  be  lawful  for  the  registrar  general,  with 
the  consent  of  the  Lord  Lieutenant  in  oonncil,  to  alter 
the  forms  annexed  to  this  Aet»  regard  being  always 
had  to  the  objects  and  purposes  of  this  Act,  and  to 
rendering  the  same  more  effiactoal;  and  such  altera- 
tions of  forms  shaU  be  published  in  the  Dvblin  Ga- 
zette, and  shall  thereupon  be  deemed  to  be  the  foms 
tenured  lo  be  used  by  this  Ad,  and  shall,  withm 
fourteen  days  after  the  same  shall  have  been  issued, 
be  laSd  before  both  houses  of  Parliament*  or  if  Ftf- 
liament  shaU  not  be  then  sitting  withm  fourteen  days 
after  the  commencement  of  the  then  next  session. 

7.  It  shall  be  lawful  for  the  Lord  Lientenant  for 
die  registrar  genend,  subject  to  the  approval  of  the 
Lord  Lieutenant,)  to  appoia*  sndi  tad  so  0017  <^' 
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ficen,  derks,  and  servants  as  may  from  time  to  time 
be  necessary  for  carrying  on  the  business  of  the  ge- 
neral register  office*  and  at  pleasure  to  remove  any  of 
them :  Provided  always,  that  all  officers,  clerks,  and 
servants  who  may  be  employed  in  the  business  of  the 
general  register  office  at  the  time  of  the  passing  of 
thia  Act  shall,  if  the  Lord  Lieutenant  (or  registrar 
general,  subject  to  the  approval  of  the  Lord  Lieute- 
■ant,)  think  fit,  be  employed  in  the  business  of  the 
general  register  office  under  this  Act  as  if  their  origi- 
nal appointment  under  the  said  Act  of  the  seventh 
and  eighth  years  of  her  Majesty  had  been  made  un- 
der the  authority  of  this  Act. 

8.  *  Whereas  the  registrar  general  of  marriages  ap- 
pointed under  the  said  Act  has  been  heretofore  re- 
quired by  the  Lord  Lieutenant  to  superintend  the 
taking  of  the  census  in  Ireland,  and  also  the  annual 
collection  of  agricultural  statistics,  and  to  perform 
other  public  duties  from  time  to  time,  in  addition  to 
those  he  was  required  to  perform  under  the  said  Act, 
for  which  duties  special  remuneration  has  been  here- 
tofore awarded  to  him,  in  addition  to  the  salary  re- 
ceived by  bim  under  the  said  Act;  and  it  i3  expedient 
that  in  respect  of  such  duties,  and  of  the  additional 
duties  he  may  be  required  to  perform  under  this  Act, 
or  otherwise,  ho  should  be  paid  by  salary:*  Be  it 
enacted,  that  so  much  of  the  said  Act  of  the  seventh 
and  eighth  years  of  ter  Majesty,  chapter  eighty-one, 
as  enacts  that  the  salary  of  the  registrar  general  shall 
not  at  any  time  exceed  the  sum  of  eight  hundred 
poiiDds  yearly  shall  be  repealed;  and  it  shall  be  law- 
ful for  the  Commissioners  of  her  Majesty^s  treasury 
to  appoint  from  time  to  time  the  salary  of  the  said 
registrar  general,  so  that  the  same  shall  not  at  any 
time  exceed  the  sum  of  one  thousand  pounds. 

9.  The  salaries  of  the  officers,  clerkis,  and  servants, 
and  all  snch  salaries  and  all  other  expenses  of  carrying 
this  Act  into  execution  not  herein  otherwise  provided 
for,  shall  be  paid  out  of  any  monies  which  may  from 
time  to  time  be  provided  by  Parliament  for  that  pur- 
pose; and  the  salary  so  to  be  appointed  for  the  said 
registrar  general  shall  be  deemed  to  include  the  re- 
mooeration  for  all  duties  which  the  said  registrar  ge- 
neral is  now  or  may  hereafter  be  appointed  or  re* 
quired  to  perform. 

10.  Tho  registrar  general  shall  have  power,  sub- 
ject to  the  approval  of  the  Lord  Lieutenant,  to  ap- 
pomt  hj  writing  under  his  hand  a  fit  person  to  act  as 
his  aasistant  in  case  of  the  illness  or  absence  of  the 
registrar  general;  and  every  such  assbtant,  while  so 
actuig,  shall  have  all  the  powers  and  duties  of  the  re- 
gistrar general,  and  be  subject  to  all  the  provisions 
and  penalties  deefairod  by  the  said  Act  and  this  Act, 
except  that  snch  assistant  shall  not  have  power  to 
make  or  declare  any  general  rule,  or  to  resdnd  or  al- 
ter any  order,  regulation,  or  approval  signified  by  the 
registrar  general  or  made  by  the  registrar  general  in 
writing  noder  his  hand,  or  to  dismiss  any  person  from 
any  office  holden  during  the  pleasure  of  the  registrar 
general. 

11.  The  Lord  Lieutenant,  or  the  registrar  general, 
with  his  approbation,  shall  and  may  from  time  to  time 
make  regulations  for  the  management  of  the  general 
Beglster  Office,  and  for  the  discharge  of  the  duties  of 
the  registrar  general,  officers^  clerk^  and  servants  of 


the  said  office,  and  of  the  superintendent  registrars  and 
registrars,  and  their  deputies  herein-after  mentioned, 
so  that  such  regulations  be  not  contrary  to  the  provi- 
sions of  this  Act;  and  the  regulations  so  made  and 
approved  shall  be  binding  on  such  registrar  general, 
officers,  clerks,  and  servants  of  the  said  office,  and  on 
the  superintendent  registrars  and  registrars,  and  their 
deputies  respectively. 

12.  The  registrar  general  shall,  in  sufficient  time 
before  the  thirty-first  day  of  December  one  thousand 
eight  hundred  and  sixty- three,  furnish  to  tho  guar- 
dians of  every  union  printed  notices,  which  the  said 
gnrdians  shall,  on  or  before  the  said  thirty-first  day 
of  December,  cause  to  be  fixed  or  placed  on  the 
outside  of  the  several  church  and  chapel  doors,  or 
other  public  and  conspicuous  buildings  or  places  within 
their  respective  unions,  and  which  said  notices  shall 
specify  the  several  acts  required  to  be  done  for  tho 
purpose  of  registering  any  birth  or  death,  under  the 
provisions  of  this  Act. 

13.  All  fees  received  by  or  on  account  of  the  re- 
gistrar general  under  the  provisions  of  this  Act  shall 
be  accounted  for  and  paid  by  the  registrar  general, 
at  such  times  as  the  said  Commissioners  of  her 
Majesty's  Treasury  shall  from  time  to  time  direct, 
into  the  Bank  of  Ireland^  to  the  credit  of  her 
Majesty's  Exchequer. 

14.  The  appointments  of  superintendent  registrars 
and  deputy  superintendent  registrars,  and  of  regis- 
trars and  deputy  registrars,  under  this  Act,  and  the 
duplicates  and  certified  copies  of  registers,  as  herein- 
after mentioned,  shall  be  exempt  from  all  stamp  duties, 
save  and  except  as  herein- after  provided* 

Supply  of  Books  and  Boxes, 

15.  The  Commissioners  of  Her  Majesty's  Treasury 
shall  cause  to  be  furnished,  upon  the  application  of 
the  registrar  general,  for  the  use  of  the  registrars' 
appointed  nnder  this  Act,  a  sufficient  number  of  strong 
iron  boxes  to  hold  the  register  books  to  be  kept  by 
each  registrar;  and  every  snch  box  shall  be  furnished 
with  a  lock  and  two  keys  and  no  more,  and  one  of 
such  keys  shall  be  kept  by  the  registrar  and  the  other 
by  the  superintendent  registrar  appointed  nnder  this 
Act;* and  the  register  books  of  each  district  while  in 
custody  of  the  registrar  and  not  in  use  shall  be  always 
kept  in  the  register  box,  which  shall  always  be  lefl  locked. 

16.  The  registrar  general  shall  cause  to  be  provided 
a  sufficient  number  of  snch  register  books  and  forms  as 
shall  be  necessary  to  the  execution  of  this  Act;  and 
the  register  books  shall  be  of  durable  materials,  and  in 
them  shall  be  printed  on  each  side  of  every  leaf  the 
heads  of  information  herein  required  to  be  known  and 
registered  of  births  and  deaths  respectively;  and  every 
page  of  each  of  such  books  shall  be  numbered  progres- 
sively from  the  beginning  to  the  end  of  the  book, 
beginning  with  number  one,  and  every  place  of  entry 
shall  be  also  numbered  progressively  from  the  beginning 
to  the  end  of  the  book,  beginning  with  number  one,  and 
every  entry  shall  be  divided  from  the  following  entry  by  a 
printed  line;  and  the  registrar  general  shall  furnish  for 
the  use  of  the  registrars  a  sufficient  number  of  register 
books  of  births  and  register  books  of  deaths  as  may 
fVom  time  to  time  be  required  for  the  purposes  of  this 
Act. 
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Part  II. 
Division  of  Districts, 
17*  Every  anion  which  shall  have  been  formed  bj  the 
Poor  Law  Commissionera,  under  the  provisions  of  the 
Acts  for  the  Relief  of  the  Destitate  Poor  in  Ireland, 
shall,  from  and  after  the  said  thii-tj-first  day  of  De- 
cember one  thousand  eight  hundred  and  sixty- three, 
be  a  snperiotendent  rcgi^strar^s  district:  Provided  that 
in  the  event  of  any  alteration  being  thereafter  made  in 
the  boandarics  of  any  of  the  said  unions,  or  in  the 
event  of  the  registrar  general  considering  it  expedient 
for  the  better  execution  of  this  Act,  it  shall  be  lawfnl 
for  the  registrar  general  to  make  such  alterations  in 
the  boundaries  of  any  superintendent  registrar's  dis- 
trict under  this  Act  as  he  may,  subject  to  the  approval 
of  the  Lord  Lieutenant,  deem  expedient  and  proper. 

1 8.  Each  dispensary  district  of  a  Poor  Law  Union 
shall,  with  the  approval  of  the  registrar  general,  be  a 
registrar's  district  for  the  purposes  of  this  Act ;  but  it 
shall  be  lawful  for  the  registrar  general  to  subdivide 
any  such  dispensary  district  into  two  or  more  regis- 
trar's districts  if  he  shall  think  fit  to  do  so,  and  every 
such  registrar's  district  shall  be  called  by  a  distinct 
name.  In  the  event  of  any  alteration  being  made  in 
the  boundaries  of  any  such  dispensary  district,  or  in 
the  event  of  the  registrar  general  considering  it  expe- 
dient for  the  better  execution  of  this  Act,  it  shall  be 
lawful  for  the  registrar  general  to  make  such  altera- 
tions in  the  boundaries  of  any  registrar's  district  as  he 
may,  subject  to  the  approval  of  the  Lord  Lieutenant, 
deem  expedient  and  proper. 

19.  The  superintendent  registrar's  and  registrar's 
districts  of  each  union,  and  every  alteration  of  any 
such  .districts,  shall  be  published  by  the  registrar 
general  within  the  union  and  elsewhere,  as  may  be 
deemed  necessary,  in  such  manner  as  the  registrar 
general  shall  think  proper. 


20.  The  gnardians  of  each  union  shall  provide  and 
uphold,  out  of  the  monies  coming  into  their  bands  or 
control  as  such  guardians,  a  register  office,  according 
to  a  plan  to  be  approved  by  the  registrar  general,  for 
preserving  the  registers  to  be  deposited  therein  as 
herein-after  provided;  and  such  register  office 'may, 
ivith  the  sanction  of  the  Poor  Law  Commisekmera, 
wid  if  the  guardians  think  fit,  be  made  in  some  pan 
of  the  existing  Poor-house,  and  the  care  of  tlie  said 
office  and  the  custody  of  the  registers  deposited  therein 
shall  be  given  to  the  superintendent  registrar  of  the 
disfrict. 

21.  The  boards  of  gnardians  may  borrow  money 
for  the  purpose  of  provding  such  register  offices,  and 
may  chai^ge  the  amount  of  the  sum  borrowed  on  the 
future  rates  of  the  onion  of  which  they  are  guardians, 
in  the  manner  provided  by  the  Acts  for  the  relief  of 
the  poor  in  Ireland  with  reject  to  money  borrowed 
under  the  provisions  of  the  said  Acts. 

Superintendent  Registrars  and  Registrars. 

22.  The  clerk  of  the  union  for  the  time  being  shall, 
if  he  shall  think  fit  to  accept  such  office,  and  have 
such  qualifications  as  the  registrar  general  may  by 
any  general  rule  declare  to  be  necessary,  be  the  super- 
intendent registrar  thereof.    In    the  event  of  his 


refusal  or  disqualification  to  act  in  that  capacity,  the 
guardians  of  the  union  shall  appoint  a  perdOD  with 
such  qualifications  as  the  registrar  general  may  by  any 
general  rule  declare  to  be  necessary,  to  be  the  super- 
intendent registrar.  Every  superintendent  registrar 
shall  hold  his  office  during  the  pleasure  of  the  registrar 
general 

23.  The  medical  officer  for  the  time  being  of  each 
dispensary  district  not  subdivided  as  aforesaid,  shall,  if 
he  shall  think  fit  to  accept  such  office,  and  hare  siich 
qualification^  as  the  registrar  general  may  by  any  ge* 
neral  rule  declare  to  be  necessary,  be  the  regiatnr 
of  the  said  district.  In  the  event-  of  his  refiual  or 
disqualification  to  act  in  that  capacity,  the  gnardiaos 
of  the  union  in  which  such  dispensary  district  it  si- 
tuate shall  appoint  a  person  with  such  qnaiificatieDs 
as  the  registrar  general  may  by  any  geneifal  mJe  de- 
clare to  be  necessary,  to  be  the  registrar  of  such  dis- 
trict In  any  case  in  which  there  are  two  medical 
officers  in  one  dispensary  di^ttrict,  the  gaarJiaDS  shill 
appoint  one  of  such  medical  officers,  qualified  as  afore- 
said, to  be  the  registrar  of  such  district;  and  in  case 
the  registrar  general  shall  subdivide  the  diapeDsary 
district  into  two  or  more  districts,  the  gnardiaos  shall 
appoint  registrars,  qualified  as  aforosaid,  for  aoch  dis- 
tricts, preference  being  given  to  the  medical  officer  or 
medical  officers,  as  the  case  may  be,  of  tbedispeosa^ 
district  Every  registrar  shall  bold  his  office  doriag 
the  pleasure  of  the  registrar  geueraL 

24.  In  every  case  in  which  any  clerk  of  aQnlonor 
any  medical  officer  of  a  dispensary  district  shall  hold 
office  under  this  Act  and  shall  cease  to  be  a  clerk  of 
the  union  or  medical  officer  of  the  dispensary  district, 
he  shall  cease  to  hold  his  office  under  this  Actio sodi 
union  or  district  In  every  such  case  and  io  c^^y 
case  in  which  any  superintendent  registrar  or  regi^ 
trar  shall  be  removed  by  the  r^istrar  general  from 
his  offise  under  this  Act,  notice  thereof  shall  be  forth- 
with given  by  advertisement  in  some  new<^psper  cir- 
culating in  the  county  or  counties  wherein  the  district 
for  which  such  officer  may  act  shall  be,  and  ererj 
such  person  shall  thenceforth  cease  to  bold  his  dBce 
under  this  Act  in  such  district 

25.  In  every  case  in  which  the  clerk  of  onion  or 
the  medical  officer  shall  not  think  fit  or  shall  be  dis- 
qualified to  accept  the  office  of  superintendent  registrar 
or  registrar,  and  the  guardians  shall  refuse  orn«gie^ 
during  fourteen  days  after  being  required  so  to  do  bj 
the  registrar  general,  to  appoint  a  saperintsodoU  re- 
gistrar or  registrar  properly  qualified,  and  in  eroy 
case  of  vacan<7  of  the  i>ffioe  of  superintendent  r^ 
trar  or  registrar  in  any  district  in  which  tbegoardisDi 
shall  refuse  or  neglect,  during  fourteen  days  afidrsuch 
vacancy,  to  appoint  a  snperintendent  registrar  or  rr 
gistrar  properly  qualified,  the  appointment  shall  be 
made  by  the  Lord  Lieutenant 

26.  Every  superintendent  regbtrar  and  registrtr 
shall,  subject  to  the  approval  of  the  registrar  gene- 
ral, i^point  by  writing  nnder  his  hand  a  fit  P^'^'^J* 
act  as  his  deputy  in  case  of  the  illness  or  nnavoidibw 
absence  of  such  superintendent  registrar  or  '^'"'jj 
and  every  such  deputy,  while  so  aaing,  shall  tare  au 
the  powers  and  duties,  and  be  subject  to  all  the  pe- 
nalties herein  declared  concerning  snperinteDdent  a- 
gistrars  or  registrars  respectively;  and  m  case  of  ui 
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death  or  reiigiuUioa  of  the  saperintendeitt  registrar  or 
registrar!  as  the  case  may  be,  shall  act  as  soperin- 
tendent  registrar  or  registrar  antil  another  snperin- 
tendent  registrar  or  regbtrar  is  appointed;  and  overj 
superintendent  registrar  or  registrar  shall  be  civilly 
responsble  for  the  acts  and  omissions  of  his  depaty, 

27.  In  every  case  in  which  any  saperintendent  re- 
gistrar or  registrar  shall  die,  or  be  removed  from  or 
otherwise  cense  to  hold  bis  office,  all  register  boxes, 
keys,  books,  docamentS)  and  papers  in  his  possession 
ss  soch  superintendent  registrar  or  registrar,  or  which 
shall  come  into  the  possession  of  his  representatives, 
shall  be  given  up  as  soon  as  conveniently  may  be  to 
Ilia  aeccesaor  in  office.  If  any  person  shall  refuse  to 
give  up  any  snch  box,  key,  book,  document,  or  paper 
in  soch  case  as  aforesaid,  it  shall  be  lawful  for  any 
jo;$tice  of  the  peace  for  the  county  or  other  jurisdic- 
tion where  snch  peri<on  shall  be  or  reside,  upon  ap- 
plication  made  for  that  purpose,  to  issue  a  warrant 
Bodar  hia  hand  and  seal  for  bringing  such  per;{on  be- 
fore any  two  jostices  of  the  peace  for  the  sud  county 
or  other  jurisdiction;  and  upon  such  person  appearing 
cr  not  being  found,  it  shall  be  lawful  for  such  jas- 
tieea  to  hear  and  determine  the  matter  in  a  summary 
way;  and  if  it  shall  appear  to  the  justices  that  any 
such  box,  key,  book,  document,  or  paper  is  in  the 
custody  or  power  of  any  such  person*  and  ^at  he 
has  refiiaed  or  w'dfnlly  neglected  to  deliver  the  same 
to  the  person  in  whose  custody  the  same  onght  to  be, 
the  aaid  justices  shall  commit  snch  offender  to  the 
common  gaol  or  house  of  correction  for  the  said  county 
or  jurisdiction,  there  to  remain  without  bail  until  he 
shall  have  delivered  up  the  same,  or  until  satisfaction 
shall  have  been  given  in  respect  thereof,  and  the  said 
juaUoes  may  grant  a  warrant  to  search  for  any  snch 
box,  key,  book,  document,  or  pnper,  as  in  the  case  of 
stolen  goods,  in  any  dwelling  house  or  other  premises 
lu  which  any  credible  witness  shall  prove  upon  oath 
before  them  that  there  is  reasonable  cause  to  susp(*ct 
the  same  to  be;  and  the  s^tame  when  f^nnd  shall  be 
delivered  to  the  person  in  whoso  custody  it  ought 
to  be. 

28.  Every  superintendent  registrar  and  his  deputy, 
and  every  registrar  and  his  deputy,  shall  reside  or 
have  a  known  phice  of  business  within  the  district  for 
which  he  is  appointed,  and  shall  cause  bis  name,  with 
the  addition  of  snperintendeiit  registrar  or  registrar  of 
births  and  deaths,  or  deputy  superintendent  registrar, 
or  deputy  registrar  of  births  and  deaths  ^as  tlie  case 
may  be),  for  the  district  for  which  he  is  so  appointed, 
and  the  days  and  hours  during  which  he  will  attend 
at  such  residence  or  place  of  business,  to  be  placed  on 
some  conspicuous  pUice  on  or  near  the  outer  door  of 
hia  dwelling  house  or  known  place  of  business;  and 
every  superintendent  registrar  shall  cause  to  be 
printed  and  publbhed  in  his  district  a  list  of  the 
names  and  places  of  abode  or  known  places  of  business 
of  every  registrar  of  births  and  deaths  under  his  su- 
perintendence, and  also  his  own  name  and  place  of 
abode  or  known  place  of  business. 

29.  Every  superintendent  registrar  and  registrar 
appointed  under  the  provisions  of  this  Act  shall  be 
freed  and  exempted  from  serving  on  any  jury  or  in- 
quest, and  from  every  parochial  and  corporate  office 
whatever. 


Pabt  III. 

ReffistraHon  of  Births  and  Deaths. 

30.  Every  registrar  shall,  subject  to  the  regulations 
to  be  made  under  this  Act  be  and  he  is  hereby  au- 
thorised and  required  to  inform  himself  carefully  of 
every  birth  and  death  which  shall  happen  within  hb 
district  after  the  thirty  first  day  of  December^  one 
thousand  eight  hnndred  and  sixty-three,  and  to  learn 
and  register  as  soon  after  the  event  as  conveniently 
may  be  done,  and  without  fee  or  reward,  save  as 
herein  provided,  in  one  of  the  said  register  books, 
the  particulars  required  to  be  registered,  according  to 
the  forms  (A J  and  (B.)  hereunto  annexed  respec- 
tively, touching  every  snch  birth  or  every  such  death, 
as  the  case  may  be.  every  such  entry  being  made  in 
order  from  the  beginning  to  the  end  of  the  book. 

31.  The  parents  or  parent  of  any  child  born  in 
Ireland  after  the  said  thirty-first  day  of  December^ 
one  thousand  eight  hundred  and  sixty-three,  or,  in 
case  of  the  death  or  inability  of  the  parents  or  parent, 
the  occupier  of  the  house  or  tenement  in  which  to  his 
or  her  knowledge  such  child  was  born,  or  the  nurse  or 
any  person  present  at  the  birth  of  snch  child, 
8h»ill,  at  any  time  within  twenty- one  days  next*  after 
the  day  of  such  birth,  give  notice  thereof  to  the  re- 
gistrar of  the  district  within  which  such  child  shall 
have  been  bom;  and  snch  parents  and  persons  above 
specified  whether  they  have  given  such  notice  or  not, 
shall,  upon  being  required  pe  so  lally  or  by  written 
requisition  of  the  registrar,  wit)  in  three  months  after 
the  date  of  such  birth,  attend  pvisonally  at  some  dis- 
pensary station  or  vaccination  station  within  the  re- 
gistrar's district,  or  otherwise  at  the  place  of  resi- 
dence of  such  parents  or  person,  and  ^ve  information 
to  the  registrar  of  the  district  in  which  such  birth  oc- 
cnn*ed,  according  to  the  best  of  his  or  her  knowled};e 
and  belief,  of  the  several  particulars  by  the  said  form 
(A.)  required  to  be  registered  touching  the  birth  cf 
such  child,  and  shall  sign  the  register  in  the  presence 
of  the  registrar. 

32.  After  the  expiration  of  three  months  following 
the  birth  of  any  child  it  shall  not  be  lawful  for  any 
registrar  to  register  such  birth,  save  as  herein -aft^r 
provided;  that  is  to  say,  in  case  the  birth  of  any 
child  shall  not  have  been  registered  according  to  the 
provisions  herein-before  contained,  it  shall  be  lawful 
for  any^  person  present  at  the  birth  of  such  child,  or 
for  the  father  or  mother  or  guardian  thereof,  at  any 
time  within  six  calendar  months  next  after  the  birth 
of  such  child,  to  make  before  the  superintendent  re- 
gistrar a  declarati  m  in  writing  of  the  particulars  re* 
quired  to  be  known  touching  the  birth  of  such  child, 
ac(>oiHl:ng  to  the  best  of  his  or  her  knowledge  and  be- 
lief, which  declaration  the  said  superintendent  regis- 
trar is  hereby  authorised  to  take,  and  it  shall  there- 
upon be  lawful  for  the  said  registrar  then  and  there 
in  the  presence  of  the  superinterdent  registi-ar,  to 
register  the  birch  of  such  child,  according  to  the  in- 
formation of  the  person  making  the  said  declaration ; 
and  the  superintendent  registrar  before  whom  the  said 
declaration  is  made  shall  sign  the  entry  of  the  birth 
as  well  as  the  registrar;  and  for  every  such  registry 
as  last  aforesaid  the  superintendent  registrar  shall  be 
entitled  to  receive  a  fee  of  two  shillings  and  sixpence 
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from  the  person  requiring  the  same  to  be  regitttered, 
and  the  I'egistrar  over  and  aboye  the  fee  in  this  Act 
authorized  to  be  taken  in  respect  of  every  birth  re- 
gistered by  him,  shall  be  entitled,  unless  the  delay 
shall  have  been  occasioned  by  his  default,  to  take  a 
fee  of  two  shillings  and  sixpence  from  the  person  re- 
qnirlng  the  same  to  be  registered;  and  no  register  of 
birth  shall  be  given  in  evidence  to  prove  the  birth  of 
any  child  whenever  it  shall  appear  that  more  than 
three  calendar  months  have  intervened  between  the 
day  of  the  birth  and  the  day  of  the  registration  of  the 
birth  of  soch  child  (except  in  the  case  of  a  child  bom 
at  sea  or  in  a  foreign  country),  unless  the  entry  shall 
be  signed  by  the  superintendent  registrar  as  weU  as 
by  the  registrar. 

33.  After  the  expiration  of  six  months  following 
the  birth  of  any  child  it  shall  not  be  lawful  for  any 
registrar  to  register  the  birth  of  sach  child,  and  no 
register  of  births,  except  in  the  case  of  children  bom 
at  £ea  or  in  a  foreign  country,  shall  be  given  in  evi- 
dence to  prove  the  birth  of  any  child  wherein  it  shall 
appear  that  six  calendar  months  have  intervened  be- 
tween the  day  of  the  birth  and  the  day  of  the  regis- 
tration of  the  birth  of  such  child. 

34.'  If  any  child  born  in  Ireland  whose  birth  shall 
have  been  registered  as  aforesaid  shall  within  six 
calendar  months  next  after  the  registration  of  such 
birth  have  any  name  given  to  it  in  baptism,  the  parent 
or  guardian  of  such  child,  or  other  person  procuring 
such  name  to  be  given,  may,  within  seven  days  next 
af^er  such  bapti^sm,  procure  and  deliver  to  the  regis- 
trar or  superintendent  registrar  of  the  district  in 
whose  custody  the  register  of  the  birth  of  the  child 
may  then  happen  to  be,  a  certificate,  according  to  the 
form  (G.)  to  this  Act  annexed,  or  to  the  like  effect, 
signed  by  the  clergyman,  minister,  or  officiating  per- 
son who  shall  have  performed  the  rite  of  baptism, 
which  certificate  he  is  hereby  required  to  deliver  im- 
mediately after  the  baptism  whenever  the  same  shall 
be  then  demanded,  on  payment  of  the  fee  of  one  shil- 
ling, which  he  shall  be  entitled  to  receive  for  the 
same ;  and  the  said  registrar  or  superiutendent  regis- 
trar, upon  receipt  of  such  certificate,  and  on  payment 
of  the  fee  of  one  shilling,  which  he  shall  be  entitled 
to  receive  for  the  same,  shall,  without  any  erasure  of 
the  original  entry,  forthwith  register  therein  that  the 
child  was  baptized  by  such  name  and  also  the  date  of 
the  registry  of  such  baptismal  name ;  and  the  said  re- 
gistrar or  superintendent  registrar  shall  thereupon 
certify  upon  the  said  certificate  the  additional  entry 
80  made,  and  shall  forthwith  send  the  said  certificate 
through  the  post  office  to  the  registrar  general;  and 
whenever  a  baptismal  name  shall  have  been  added  to 
an  entry  of  birth  subsequently  to  the  transmission  to 
the  general  register  office  of  the  return  of  certified 
copies  containing  such  entry,  a  duly  certified  copy  of 
such  entry,  containing  the  baptismal  name  and  the 
date  of  such  entry,  shall  in  like  manner  be  sent  to  the 
registrar  general,  who  shall  cause  the  same  to  be  duly 
entered  iu  the  register  without  any  erasure  of  the 
original  entry. 

86.  In  the*  case  of  any  child  of  parents  not  recog- 
nising the  sacrament  of  baptism,  or  infant  baptism, 
when  any  name  shall  have  been  given  to  any  such 
child  by  the  parents  or  guardians  of  such  child  other 


than  that  by  which  it  may  have  been  registered,  it 
shall  be  lawful  for  soch  parents  or  gaardians,  vitbio 
six  months  after  the  birth  of  any  sach  child  shall  have 
been  registered,  or,  if  after  six  months,  tken  only 
with  the  written  authority  of  one  or  more  justice  or 
justices  of  the  peace  presiding  at  the  petty  sessions 
of  the  district  in  which  such  parents  or  gaardiai» 
shall  reside,  or  (if  in  the  police  district  of  JOMn 
metropolis)  of  one  or  more  divisional  justice  or  jas- 
tices  within  the  said  district  (which  authority,  npon  a 
statement  of  the  circumstances  af  the  case  submitted 
to  him  or  them,  it  shall  be  lawful  for  sach  justice  or 
justices  to  give),  to  deliver  to  the  registrar  or  super- 
intendent registrar  in  whose  custody  the  register  of 
the  birth  of  such  child  shall  then  happen  to  be  a  cer- 
tificate in  the  fbrm  of  the  schedule  (F.)  to  this  Act 
annexed,  or  to  the  like  efiect,  signed  by  such  parents 
or  goardians;  whereupon,  and  npon  payment  of  a  fee 
of  one  shilling,  such  registrar  or  superintendent  le- 
gistrar  shall,  without  erasure  of  the  name  by  whicb 
such  child  shall  have  been  registered,  register  theran 
the  name  of  such  child ;  and  auch  certificate  shall  be 
certified  and  transmitted  by  the  registrar  or  superio- 
tendent  registrai*  to  the  registrar  general,  in  the  like 
manner  and  to  the  like  effect  as  is  in  this  Act  pre- 
scribed regarding  certificates  in  relation  to  names 
given  in  baptism. 

36.  Some  persons  present  at  the  death  er  in  at- 
tendance during  the  last  illness  of  any  person  djing 
in  Ireland  Afier  the  said  thirty-first  day  of  Decmkr, 
one  thousand  eight  hundred  and  sixty-three,  or  the 
occupier  of  the  house  or  tenement  in  which  such  death 
took  place,  or  if  the  occupier  be  the  person  who  shall 
have  died,  then  some  one  or  more  of  the  persons  it- 
siding  in  the  house  in  which  such  death  took  place, 
shall,  within  seven  days  next  after  the  day  of  soch 
death,  give  notice  of  such  death  to  the  registrar  of  the 
district  in  which  such  death  occurred ;  and  sach  per- 
sons as  aforesaid,  or  if  such  death  shall  not  have  taken 
place  withm  a  house,  then  any  person  present  at  such 
death,  or  having  a  knowledge  of  the  circumstances 
attending  the  same,  shall,  whether  they  have  given 
such  notice  or  not,  upon  being  required  personally  or 
by  written  requisition  of  the  registrar,  within  four- 
teen days  after  the  date  of  such  death,  attend  per- 
sonally at  some  dispensary,  district,  or  vaccinatien 
station  within  the  registrar's  district,  or  otherwise  at 
the  place  of  residence  of  such  person,  and  give  in- 
formation to  the  registrar  of  the  district  in  which 
such  death  occurred,  according  to  the  best  of  his  or  her 
knowledge  and  belief,  of  the  several  particulars  re- 
quired by  the  said  form  (B.)  to  be  registered  touching 
such  death,  and  shall  sign  the  registry  in  the  presence 
of  the  registrar. 

37.  In  case  any  person  shall,  after  the  thirty-first 
day  of  December,  one  thousand  eight  hundred  and 
sixty-three,  find  exposed  any  new- bom  child,  or  any 
dead  body,  the  person  first  having  charge  of  such 
child  in  the  case  of  the  new-born  child,  and  the  coro- 
ner in  case  of  the  dead  body,  shall  forthwith  give 
notice  of  the  finding  of  the  same  and  of  the  pwce 
where  the  same  was  found  to  the  registrar  of  the  dis- 
trict in  which  the  same  shall  have  been  found;  ana 
the  registrar  shall  register,  after  proper  inqoiry,  a" 
the  several  particulars  required  to  be  known  and  re- 


APPENDIX— STATUTES  26  &  27  VICTORIA. 


13 


gistered  touching  the  said  birth  or  death,  or  so  mnch 
and  80  manj  of  the  particulars  as  shall  have  been 
ascertained. 

38.  In  every  case  in  which  an  inqnest  shall  be  held 
on  any  dead  body  after  the  said  thirty-first  day  of  i>6- 
cemhett  one  thousand  eight  hundred  and  sixty-three  the 
jmy  shall  inquire  of  the  particulars  herein  required  to  be 
registered  concerning  the  death,  and  the  coroner  shall 
commnnicate  the  finding  of  the  jury  in  writing  nnder 
his  hand  to  the  registrar,  and  the  registrar  shfdl  malce 
the  entiy  accordingly;  provided  that  the  coroner  shall 
not  be  required  to  sign  the  register  as  informant;  but 
the  registrar  shall  state  in  the  entry  of  such  death 
that  tlie  information  was  reodved  from  the  coroner, 
and  shall  transmit  all  such  informations  to  the  supers 
inteodent  registrar,  who  shall  send  the  same  to  the 
registrar  general,  who  shall  preserve  such  informa- 
tiona  with  the  records  of  his  office. 

39.  If  any  child  of  an  hish  parent  shall  be  bom 
at  sea  after  the  thirty-first  day  of  December^  one 
thoosaad  eight  hundred  and  sixty-three,  on  board  of 
a  British  vessel,  the  captain  or  commanding  officer  of 
such  vessel  shall  forthwith  make  a  minute  in  the  log 
book  or  otherwise  of  the  several  particulars  hereby 
reqaired  to  be  registered  touching  the  birth  of  such 
ddid,  so  &r  as  the  same  may  be  known,  and  of  the 
name  of  the  vessel  in  which  the  birth  took  place,  and 
shall,  on  the  arrival  of  such  vessel  in  any  port  of  the 
United  Kingdom,  or  by  any  other  earlier  opportunity, 
•end  ft  certified  copy  of  such  miuute  through  the 
poet  oflke  to  the  registrar  general  in  Dublin^  who 
shall  file  the  same,  and  shall  cause  a  true  and  correct 
copy  thereof,  verified  by  his  own  signature,  to  be  en- 
tered in  a  book  to  be  kept  for  that  purpose  in  the  ge- 
neral register  office,  to  be  called  the  ^*  Marine  Regis- 
tei  Book  of  Births,"  and  the  registrar  general  shall 
keep  aoch  book  with  the  other  registers  according  to 
the  provisions  of  this  Act. 

40.  If  any  of  her  Majesty's  Irish  subjects  shall 
die  at  aea  on  board  of  a  British  vessel  after  the  said 
thirty 'first  day  of  December^  one  thousand  eight  hun- 
dred and  sixty-three,  the  captain  or  commanding 
officer  of  the  vessel  on  board  of  which  such  death 
shafl  have  happened  shall  fortwith  make  a  minute  in 
the  log  book  or  otherwise  of  the  several  particulars 
herein  required  to  be  inserted  in  the  register  touching 
such  death,  so  far  as  the  same  may  be  known,  and 
of  the  name  of  the  vessel  wherein  such  death  took 
place,  and  shall,  on  the  arrival  of  such  vessel  in  any 
port  of  the  United  Kingdom,  or  by  any  other  earlier 
opportonity,  send  a  certified  copy  of  such  minute 
through  the  post  office  to  the  registrar  general  in 
DifM'n,  who  shall  file  the  same,  and  shall  cause  a 
tme  and  correct  copy  thereof  to  be  entered  in  a  book 
to  be  kept  for  that  purpose  in  the  general  register 
office,  to  be  called  the  '*  Marine  Register  Book  of 
Deaths,''  and  the  registrar  general  shall  keep  such 
book  with  the  other  registers  according  to  the  pro- 
visiens  of  this  Act. 

41.  The  birth  of  any  child  of  /rwA  parents,  or 
the  death  of  any  person  bom  in  Ireland  which  shall 
take  place  in  any  foreign  country,  if  intimated  to  the 
registrar  general  within  twelve  months  after  the  date 
thereof,  in  accordance,  as  near  as  may  be,  with  the 
forms  prescribed  in  forms  (A  ;  and  (B.)  to  this  Act 


annexed,  and  duly  certified  by  the  BrUish  Consul  of 
the  country  or  district  within  which  such  birth  or 
death  shall  have  taken  place,  shall  be  entered  in  a 
book  to  be  kept  for  the  purpose  in  the  general  regis- 
ter office,  to  be  called  '*The  Foreign  Register; "  and 
all  such  intimations  shall  be  filed  and  the  relative  en- 
tries verified  by  the  signature  of  the  registrar  general. 

42.  Every  person  by  whom  the  information  con- 
tained in  any  register  of  birth  or  death  under  this 
Act  shall  have  been  given,  except  in  the  (^e  of  such 
information  being  given  by  the  coroner,  or  by  the 
captain  or  commanding  officer  of  a  vessel  at  sea,  or 
in  the  case  of  a  person  born  or  dying  in  any  foreign 
countiy,  as  herein-before  provided,  shall  sign  his 
name,  qualification,  and  place  of  abode  in  the  regis- 
ter; and,  except  as  aforesaid,  no  register  of  buth  or 
death  according  to  this  Act  shall  be  given  in  evidence 
which  shall  not  be  signed  by  some  person  professing 
to  be  the  informant,  and  to  be  the  person  or  one  of  the 
persons  required  by  this  Act  to  give  such  information 
to  the  registrar. 

43<  In  case  of  the  inability  to  write  of  any  person 
whose  signature  is  reqaired  or  necessary  under  this 
Act,  it  shall  be  lawful  for  such  person  to  adhibit,  in 
the  presence  of  the  registrar,  a  cross  or  other  mark, 
who  shall  annex  the  designation  of  such  person  to 
such  cross  or  other  mark ;  and  such  cross  or  other 
mark  shall  be  in  all  respects  as  binding  and  effectual 
as  the  signature  of  such  person  if  capable  of  writing 
would  have  been. 

44.  If  any  error  shall  be  discovered  to  have  been 
committed  in  the  entry  of  any  birth  or  death  iu  any 
register  the  person  discovering  the  same  shall  forth- 
with give  information  thereof  to  the  justice  or  justices 
presiding  at  the  petty  sessions  of  the  district  within 
which  such  birth  or  death  shall  have  occurred,  or  if 
within  the  Dublin  Metropolitan  Police  district  to  a 
divisional  justice  or  justices  within  the  said  district; 
and  it  shall  be  lawful  for  the  said  justice  or  justices, 
and  they  are  hereby  authorised  and  required  thereupon 
or  upon  otherwise  coming  to  the  knowledge  of  such 
erroneous  entry,  to  summons  before  them  the  person 
who  made  and  any  person  concerned  in  making  such 
erroneous  entry,  or  having  any  knowledge  regarding 
the  same,  and  also  any  person  interested  in  the  effect 
of  such  erroneous  entry,  and  to  examine  all  such  per* 
sons  on  oath;  and  if  the  said  justice  or  justices  shall 
be  satbfied  that  any  error  has  been  committed  in  any 
such  entry  such  justieo  or  justices  shall,  by  authority 
in  writing  under  his  or  their  hands,  direct  the  regis- 
trar to  correct  the  erroneous  entiy;  and  it  shall  be 
lawful  for  the  registrar,  and  he  is  hereby  required 
thereupon,  to  correct  the  erroneous  entry  according 
to  the  truth  of  the  case  by  entry  in  the  margin  without 
any  alteration  of  the  original  entry;  and  such  marginal 
entry  shall  contain  a  reference  to  the  deposition  upon 
which  the  said  justice  or  justices  directed  the  corrcc* 
tion  to  be  made,  and  shall  be  dated  on  the  day  on 
which  it  is  made,  and  signed  by  the  parties  applying 
for  the  correction  and  by  the  registrar;  and  in  every 
case  the  registrar  shall  make  the  like  alteration  in  tho 
certified  copy  of  the  legister  book,  to  be  made  by 
him  as  herein-after  provided ;  provided  that  in  case 
such  certified  copy  shall  have  been  ali*eady  made,  he 
shall  make  and  deliver  in  like  manner  a  separate  ccr- 
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tified  copy  of  the  original  erroneous  entry  mnd  of  the   In  ereiy  jetr,  on  eoch  days  as  shall  be  ntmed  for  the 


maiginsl  correction  therein  made. 

45.  Nothing  herein  contained  shall  affect  the  regis- 
try of  baptisms  or  borials  as  now  by  law  established, 
or  the  right  of  any  officiating  minister  to  receive  the 
fees  now  usually  paid  for  the  performance  or  registra 
tion  of  any  baptism  or  burial. 

Part  IV. 
^Medical  Certificate  of  Death. 

46.  *  Whereas  it  is  expedient  to  establish  a  regis- 
tration of  the  causes  of  death:'  Be  it  therefore 
enacted,  the  registrar  shall  furnish  from  time  to  time, 
gratis^  to  every  duly  qualified  medical  practitioner 
within  his  district  the  necessary  forms  of  certificates 
of  deaths  in  the  form  (D.)  hereunto  annexed,  which 
certificates  the  registrar  general  shall  cause  to  be 
printed^nd  forwarded  from  time  to  time  to  every  re- 
gistrar for  that  purpose?;  and  the  medical  practitioner 
who  shall  have  been  in  attendance  during  the  last  ill- 
ness and  until  the  death  of  any  person  dying  after  the 
said  thirty-first  day  of  December;  one  thousand  eight ! 


purpose  by  the  registrar  general,  send  to  the  wf^Am 
general  all  the  certified  copies  of  the  registers  of  biitha 
and  deaths  which  be  shall  have  received  fiom  the  re- 
gistrars of  births  and  deaths  as  aforesaid  fbr  the  qoar* 
ter  of  a  year  last  preceding  the  first  day  of  each  of 
the  several  months  herein-before  mentioned  respec- 
tively; and  the  registrar  general,  if  it  shall  appear 
by  interruption  of  the  regular  progressioa  of  nnmben 
or  otherwise  that  the  copy  of  any  part  ^  say  book 
has  not  been  duly  delivered  to  him,  shall  procoie,  ss 
far  as  possible,  consistently  with  the  provisioos  of 
this  Act,  that  the  same  may  be  remedied  and  supplied; 
the  certified  copies  so  sent  to  the  general  roister 
office  shall  be  thereafler  kept  in  the  said  office  in  soch 
order  and  manner  as  the  registrar  general,  under  the 
direction  of  the  Lord  Uentenant,  shall  think  fit,  so 
that  the  same  may  be  moat  readily  seen  aod  ex- 
amined. 

49.  The  registrar  general  bhall  once  in  eveiy  jrear 
transmit  to  the  Loi*d  Lieutenant  a  general  abstnct  of 

^ the  numbers  of  birtha  and  deaths  registered  doriug 

hundred  ind'sixty-thrce  shall,  witMnwven "days  after  \  <^*»«  foregoing  year  in  such  form  and  at  such  date  as 


the  death  of  such  person,  transmit  to  the  registrar  of , 
the  district  in  which  the  death  occurred  a  certificate  - 
of  the  cause  of  death  in  the  form  mentioned,  the  par- 1 
ticnlars  of  which  shall  be  entered  by  the  registrar  in  > 
the  register:  In  case  such  certificate  shall  not  be  so 
transmitted,  the  registrar  shall  transmit  to  such  me- 
dical practitioner  a  form  of  such  certificate,  and  by  a 
written  or  printed  requbition  under  his  hand  shall  re- 
quire such  medical  practitioner  forthwith  to  return  to 
him  such  certificate  duly  filled  up,  and  such  medical 
practitioner  shall,  within  three  days  after  the  receipt 
thereof,  return  such  certificate  duly  filled  up  to  such 
registrar. 

Part   V. 

Rttume. 

47.  In  the  Months  of  April,  Jtdy^  October^  and 
January^  on  such  days  as  shall  from  time  to  time  be 
appointed  by  the  registrar  general,  every  registrar 
shall  make  and  deliver  to  the  surperinteudent  registrar 
of  his  district,  on  durable  materials,  a  true  copy,  cer- 
tified by  him  under  his  hand,  according  to  the  form 
(E.)  to  this  Act  annexed,  of  all  the  entries  of  births 
snd  deaths  made  during  the  quarter  of  a  year  last 
preceding  the  first  day  of  each  of  the  several  months 
herein  before  mentioned  respectively,  in  the  register 
books  kept  by  him,  the  first  of  such  certified  copies 
to  be  given  in  the  month  of  Aprils  in  the  year  one  ' 
thousand  eight  hundred  and  sixty  four,  and  the  su- 
perintendent registrar  shall  examiae  the  same,  anJ  if  I 
fonutl  to  be  correct  shall  certify  tlie  same  under  hiit 
hand  ut  be  a  true  copy:  If  there  shall  have  been  no 
birth  or  death  registered  since  the  delivei-y  of  the  last 
certificate,  the  registrar  shall  certify  the  fact,  and 
such  certificate  shall  be  delivered  to  the  superinten- 
dent registrar  as  aforesaid,  and  be  countersigned  by 
him:  The  registrar  shall  keep  safely  each  of  the  re- 
gister books  furnished  to  him  as  herein-before  men- 
tioued  until  it  shall  be  filled,  and  shall  then  deliver  it 
to  the  superintendent  registrar  to  be  kept  by  him  with 
tiie  records  of  his  office. 

48.  Every  superiutendont  registrar  shall  four  times 


the  Lord  Lieutenant  shall  from  time  to  time  proscribe; 
and  every  such  annual  general  abstract  shaO  be  laid 
before  ParliaiTient  within  one  month  after  receipt 
thereof,  or,  if  Pariiament  shall  not  be  thea  sitting, 
within  one  month  after  the  commencement  of  the 
next  session 

50.  The  registrar  general  shall  cause  mdexesofall 
the  registere  herein  mentioned  to  be  made  and  kept 
in  the  general  register  office;  and  every  person  shall 
be  entitled  to  searoh  the  said  indexes  between  the 
hours  of  ten  in  the  morning  and  four  in  the  afiernooa 
of  every  day,  except  Sutidaye^  Chrietmoi  Dwf,  and 
Good  Friday^  and  to  have  a  certified  txn^j  of  an/ 
entry  in  the  said  rogistera;  and  for  every  geoersi 
search  of  the  said  indexes  the  sum  of  twenty  shMngs, 
antl  for  every  particular  seareh  tho  sum  of  one  shilling; 
and  for  every  such  certified  copy  the  sum  of  tvo 
shillings  and  sixpence  shall  be  paid  to  the  registrar 
general  or  sacli  other  officer  as  ahall  be  appointed  to 
receive  such  fees  on  his  accooot,  in  addition  to  the. 
stamp  duty  of  one  penny  imposed  by  an  Act  passed  in 
the  twenty- third  year  of  her  Majesty,  chapter  fifti'oo. 

51.  Every  superintendent  registrar  shall  canse  in- 
dexes of  the  register  books  in  his  office  to  be  made  and 
kept  wir.h  the  other  records  of  his  office:  Kveiy  P^ 
son  shall  be  entitled  on  such  dnys  and  at  such  rea- 
sonable hours  as  shall  be  directed  by  the  registrar  ge- 
neral to  seareh  the  said  indexes,  and  to  have  a  cer- 
tified copy  of  any  entry  or  entries  in  the  said  r^ter 
books,  under  the  hand  of  the  superintendent  registrar, 
on  payment  of  the  fees  herein  after  mentioned;  that 
is  to  say,  for  every  general  seareh  the  sum  of  fi^« 
shillings,  and  for  every  particuku*  seareh  the  sam  of 
one  shilling,  and  for  every  certified  copy  the  snm  ot 
two  shillings  and  sixpence,  in  addition  to  the  stamp 
duty  of  one  penny  imposed  by  an  Act  passed  in  the 
twenty-third  year  of  her  Majesty,  chapter  fifteen. 

52.  Every  registrar  who  shall  have  the  keeping 
for  the  ti:ne  being  of  any  register  book  of  births  or 
deaths  shall,  subject  to  such  regulations  as  shall  bo 
made  from  time  to  time  by  the  regbtrar  general, 
with   the  approval  of  the   Loi*d   Lieutenant,  allow 
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searches  to  be  made  of  the  register  book  in  his  keep- 
ing, and  shall  give  a  copy  certified  under  his  hand  of 
any  entry  or  entries  in  the  same,  on  payment  of  the 
fise  herein  afler  mentioned ;  (that  is  to  say,)  for  eveiy 
snch  search  the  sam  of  one  bhilling,  and  the  snnf  of 
one  shilling  for  every  single  certificate. 

Feea. 

53.  Every  superintendent  registrar  shall  make  out 
aa  a43coont  fonr  times  in  every  year,  on  snch  days 
and  for  anch  periods  as  shall  from  time  to  time  be  ap- 
pointed by  the  registrar  general,  of  the  number  of 
entries  in  such  certified  copies  so  sent  by  him  to  the 
registrar  general  as  provided  by  this  Act,  and  shall 
8^  the  said  account  to  the  registrar  general :  If  on 
examination  and  comparison  with  the  certified  copies 
of  the  registers  or  certificates  received  by  the  registrar 
general  such  account  shall  be  found  correct,  the  su* 
perintendent  registrar  shall  be  entitled  to  receive 
twopence  from  the  registrar  general  for  every  entry 
in  snch  certified  copies  of  registers  of  births  and 
deaths. 

54.  Every  registrar  shall  make  out  an  account  four 
times  in  every  year,  on  such  days  and  for  such  periods 
as  shall  from  time  to  time  be  appointed  by  the  regis- ! 
trar  general,  of  the  number  of  births  and  deaths 
which  he  shall  have  registered  in  pursuance  of  the 
provisions  of  this 'Act,  and  the  superintendent  regis- 
trar shall  verify  and  sign  the  same:  The  guardians  of 
the  union  in  which  he  shall  be  registrar,  on  produc- 
tion of  the  said  account  so  verified  and  signed,  shall 
pay  to  the  said  registrar  out  of  the  monies  in  their  , 
hands  or  power  as  such  guardians  at  tho  rate  of  one 
shilling  for  every  entry  of  buth  or  death  included  in 
such  account,  and  the  same  shall  be  charged  to  the 

.  union  at  large. 

Part  VI. 

PenaUiea. 

55.  Every  person  who  shall  wilfully  make  or  cause 
to  be  made,  for  the  purpose  of  being  inserted  in  any 
register  of  birth  or  death,  any  false  statement  touch- 
ing any  of  the  particulars  berain  required  to  be  k'lown 
and  registered  shall  be  subject  to  the  same  pains  and 
penalties  as  if  he  were  guilty  of  perjury. 

56.  The  thirty  sixth  and  thirty-seventh  sections  of 
an  Act  passed  in  the  twenty-fourth  and  twenty-fifth 
years  of  her  Majesty,  intituled  An  Act  to  consolidate 
and  amend  the  Statute  Law  of  England  and  Ireland 
relating  to  indictable  Offences  by  Forgery^  shall  be 
incorporated  with  and  form  part  of  this  Act. 

67.  Every  registrar  who  shall  refuse  or  without 
reasonable  canse  omit  to  register  any  birth  or  death 
of  which  he  shall  have  had  due  notice,  or  to  make 
any  addition  to  or  alteration  upon  the  register  in  ac- 
cordance with  the  provisions  of  this  Act,  and  every 
person  having  the  custody  of  any  register  book  or  of 
any  part  thereof  who  shall  carelessly  lose  or  injure 
the  same,  or  carelessly  allow  the  same  to  be  injured 
whilst  in  his  keepings  shall  forfeit  a  sum  not  exceeding 
ten  pounds  for  every  such  offence. 

58.  Every  person  who  under  the  provisions  of  this 
Act  is  required  to  deliver  the  registers  of  births  and 
deaths,  or  copies  of  such  registers,  to  any  superin-. 
teudimi  iv'-Hrar  nr  to  the  reflristrar  eenrral,  and  who 


after  being  duly  required  to  deliver  such  registers  or 
copies  as  aforesaid  shall  refuse  or  during  one  calendar 
month  neglect  to  do  so,  shall  be  liable  for  every  snch 
offence  to  forfeit  a  sum  not  exceeding  ten  pounds. 

59*  Any  person  who  shall  knowingly  register  or 
cause  to  be  registered  the  birth  of  any  child  other- 
wise than  is  by  this  Act  required  after  the  expiration 
of  three  calendar  monthi  following  the  day  of  the 
birth  of  snch  child,  or  who  shall  knowingly  register 
or  cause  to  be  registered  the  birth  of  any  child  after 
the  expiration  of  six  months  following  the  day  of 
the  birth  of  such  child,  except  in  the  case  of  children 
bom  at  sea  or  in  a  foreign  country,  shall  be  liable  for 
every  such  offence  to  a  penalty  not  exceeding  five 
pounds. 

60.  Aiy  person  required  by  this  Act  who  shall, 
within  the  period  specified  by  this  Act,  fall  to  give 
notice  of  any  birth  or  death  to  the  registrar  of  the 
district  wtthin  which  snch  birth  or  death  shall  have 
occurred  shall  be  liable  to  a  penalty  not  exceeding 
twenty  shillings. 

61.  Any  person  required  by  this  Act  who  shall, 
within  the  period  specified  by  this  Act,  fail  to  a' tend 
personally  at  the  pUce  specified  by  the  registrar  of 
the  district  within  which  such  birth  or  death  shall 
have  occurred,  and  to  give  information  to  snch  re- 
gistrar of  the  particulars  required  by  this  Act  to  be 
registered  touching  such  birth  or  death,  or  shall  re- 
fuse to  sign  the  register  in  the  presence  of  the  re- 
gistrar, shall  be  liable  to  a  penalty  not  exceeding 
forty  shillings. 

62.  In  the  case  of  finding  exposed  any  newborn 
child,  or  any  dead  body,  any  person  who  shall  be  re- 
quired by  this  Act  to  give  notice,  and  who  shall  not 
give  notice  forthwith  of  fidding  the  same,  and  of  the 
place  where  the  same  was  found,  to  the  registrar  of 
the  district  in  which  the  same  shall  have  been  found 
shall  be  liable  to  a  penalty  not  exceeding  twenty  shil- 
lings. 

63.  No  penalty  imposed  by  this  Act  oli  persons 
failing  to  give  any  notice  required  by  this  Act  shall 
be  exacted  if  any  of  the  persons  so  required  shall 
have  given  such  notice;  and  whenever  notice  is  re- 
qnved  to  be  given  by  this  Act,  the  person  bound  to 
give  the  notice  shall  be  held  to  have  sufficiently  dV 
charged  himself,  if  he  shall  have  put  into  the  pt^st 
office,  before  the  expiration  of  the  period  within  which 
the  notice  is  required  to  be  given,  a  letter  addressed 
to  the  person  to  whom  and  containing  the  particulars 
of  which  the  notice  is  required  to  be  given. 

64.  No  penalty  shall  be  exacted  in  any  case  when 
it  shall  appear  to  the  satisfaction  of  the  justice  or 
justices  that  tho  person  failing  to  comply  with  the 
provisions  of  this  Act,  in  relation  to  the  giving  no- 
tices  or  information  under  the  same,  has  not  wilfully 
been  guilty  of  such  failure,  but  that  snch  failure  has 
been  occasioned  by  unavoidable  accident,  or  by  cir- 
cumstances over  which  he  had  no  control,  and  where 
he  had  used  every  reasonable  endeavour  towards  com- 
pliance with  such  provisions. 

65.  Any  penalty  recoverable  under  the  provisions 
of  this  Act  shall  be  recoverable  in  a  summary  way 
with  respect  to  the  police  district  of  Dublin  metro- 
polis, subject  and  according  to  the  provisions  of  any 
Act  regnlatiuff  the  powers  and  duties  of  justie^^  '^f 
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the  petce  for  snch  district,  or  of  the  police  of  soch  petty  sessions,  sobject  and  according  to  the  provisioiu 
district,  and,  with  respect  to  other  parts  of  Ireland^  I  of  *'The  Petty  Sessions  (Ireland)  Act,  1^1,"  sod 
before  a  justice  or  justices  of  the  peace  sitting  in  |  any  Act  amending  the  same. 


FORMS  to  which  the  foregoing  Act  refers. 
FORM  (A.) 


BiBTns  registered  in  the  district  of  [ 


]  in  the  Union  of  [ 


]  in  the  connty  of  [ 


No. 


DfttaandPlaoe 
of  Birth. 


Name 
(if 


Sex. 


Kiime  and 
Suruame  and 
Dwelling  place 

of  Fattier. 


Name  and  Snnuune  and 
Maiden  Surname  of  Mother 


Bank  or 
Profea- 
sion  of 
Father. 


6th  January 

1864. 

5  George** 

Street. 


John 


Male  Jamei   Rea  Sarah  Rea,  formerly  Car^ 


15  George* 9 
etreet 


Thompion,  [if  mar-penter. 
ried  more  than  once 
Surnames  of  former 
Hnsbiyiids  should  be 
stated.] 


signature,  Qualifl- 

oation,  and  Real- 

denee  of  Informant 


\Mien 
regia- 
tered. 


Jamee    Rea, 
{Father)  Car. 
penter,    16, 
George**»$t,9 
Kingelown. 


lOth 
Jan. 
1864 


Baptismal  If  niK 

If  added  aftM 

Bflglatrakiaa  of  Birth 

and  Date. 


John  Cox  ^  Robert. 


Begis- 

TBAB. 


\&th  F€&.,  1664. 


The  Words  and  Figures  in  Italicf  to  be  Ailed  in  according  in  the  facts. 


Deaths  registered  in  the  district  of  [ 


FORM  (B.) 
J  in  the  Union  of 


No 


Date  and  Place 
of  Death. 


Name 
Surname. 


Condition. 


Agelaat 
Birthday. 


Bank,  Pro- 
feaalon*  or 
Oooupation. 


]  in  the  county  of  [ 


Certifled  Cauae  of  Signature,  Qnali-  iWhen 


Death  and  Du- 
ration of  lUneaa. 


floation  and  Keai-  ragia- 
denoeof  InfoAianL  tend. 


of 
BegiibiL 


84fA  January, 
1864.  10, 
Bigh'Btreet, 
Kingstown, 


Jamee 
Greene. 


Afale 


Married.  Bachelor^ 
or  Widower  (as 
the  case  maybe.) 


43  Yeare. 


Carpen' 
ter. 


Pneumonia. 

Two  Monthe, 
certified. 


Sarah  Greene, 
Widow,  High 
Streeit  pre- 
teni  at  the 
Death. 


ibih  John  Cox 

Jan. 

I864|  Riois- 

TSAB. 


The  Words  and  Firgures  in  Tt<ilici  to  be  filled  in  according  to  the  facta. 


FORM   (0.) 

I  of  do  hereby  certify,  that 

I  have  this  day  baptized,  by  the  name  of 
ft  [Mate  the  aex]  child  prodaced  to  me  by 
as  the  child  of  A.B.  and  CD.  of  ,  and 

declared  by  the  said  to  have  been  bom  at 

in  the  connty  of  on  the 

day  of  one  thon^nd  eight 

hnndred  and 

Witness  my  hand  this  day  of 

one  thousand  eight  handred  and 

FORM  (D.) 

To  the  registrar  of  the  district  of  in 

the  nnion  of  ,  in  the  connty  of 

I  hereby  certify,  that  £  attended  ,  who 

was  apparently  aged  or  was  stated  to  be  aged 
years;  that  I  last  saw  him  [or  her]  on  tho  day 

of  1 86    ;  that  he  [or  she]  died  on  the 

day  of  186,    at  ; 

that  the  cause  of  his  [or  her]  death  was  ; 

and  that  the  disease  had  continued 


Witness  my  hand  this 
one  thoasaod  eight  handred  and 
(Signed) 
Profession^ 
Residence^ 


day  of 


FORM  (E.; 
I  ,   registrar  of  births  and  deaths  in 

the  district  of  in  the  nnion  of     ^         « 

in  the  county  of  ,  do  hereby  certify,  thtf 

this  is  a  true  copy  of  the  registrar's  book  of  births 
[or  deaths]  within  the  sud  district  from  the  entry  of 
the  birth  [or  death]  of  No.  »  to  ^ 

entry  of  the  birth  [or  death]  of        ,  No. 

Witness  my  hand  this  day  ^^  * 

,  regisUtr. 

FORM  (F.) 

I  do  hereby  certify  that  the  child  named 
was  born  at  ,  in  the  county  of 

on  the  day  of  18      ;  thtt 

A.B.  and  CD.  of  are  the  parento  of  the 

said  child ;  and  that  the  name  was  given  to 

the  said  child  on  the  day  of  1^   * 

according  to  the  rules  or  usage  of  the  sect  or  persni- 
sion  of  to  which  the  sud  parents  belong. 

Witness  my  hand  this  day  of» 

one  thousand  eight  hnndred  and 

(Signed  by  parent  or  guardian  of  child.) 

[The  words  in  Italics  and  the  blanks  for  words  and 
figures  in  the  above  forms  to  be  filled  in  as  the  case 
may  be.] 
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CAP.  XII. 
An  Act  to  abolish  the  office  of  Secretarj  at  War,  and 
to  traasfer  the  Daties  of  that  Office  to  Ooe  of  Her 
Majesty's  Principal  Secretaries  of  State. 

[4th  Jfay,  1863. J 

CAP.  XIIL 
An  Act  for  the  Protoction  of  certain  Garden  or  Or- 
namental Grounds  in  Cities  and  Boroughs. 

\AthMay,  1863.] 

CAP.  XIV. 
An  Act  to  amend  the  Law  relating  to  Post  Office 
SafingB  Banks.  [4th  May,  1863.] 

See.  I.  Aa  to  transfer  of  accounts  of  minors. 

2.  On  dosing  of  Savings  Banks^  Funds^  ^e^ 
to  bepcud  over  to  Commissioners  for  reduc- 
tion of  National  Debt.  Receipt  oj  trustees 
on  sale  of  property  to  he  a  discharge  to 
purchaser.  Security  to  purchasers. 
3»  Provisions  when  trustees  have  determined  on 
closing  Savings  Banks. 

4.  As  to  Conversion  of  Annuities. 

5.  Power  to  appoint  managers  to  sign  transfer 

certificates. 

6.  Wammts  to  he  laid  before  ParliamenL 

*  Wbereas  it  is  expedient  to  amend  the  law  rekting 
to  post  office  savings  banks;  to  provide  for  the  relief 
of  the  trustees  where  savings  banks  have  been  or 
shall  be  closed;  and  to  make  further  provisions  in  re- 
spect to  the  mvestment  of  the  monies  of  post  office 
savings  banks;'  Be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  ad- 
vice and  consent  of  the  lords  spiritual  and  temporal, 
and  commons,  in  this  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows: 

I.  In  the  case  of  the  accounts  of  minors,  or  of 
tuxonnts  standing  in  the  names  of  a  minor  and  any 
other  party,  either  in  a  post  office  savings  bank  or  in 
a  savings  bank  established  under  the  laws  relating  to 
sariogs  banks,  the  postmastei^general  in  the  one  case, 
and  the  trustees  of  the  savings  bank  in  the  other,  on 
the  ^plication  in  writing  of  the  parent  or  other  re- 
lative of  the  minor,  if  under  seven  years  of  age,  and 
of  the  minor  himself*  if  above  that  age,  and  also  of 
the  other  party,  if  any,  in  whose  name  the  account 
may  stand,  shall  issue  a  certificate  for  the  transfer  of 
nch  account,  and  of  all  money  standing  to  the  cre- 
<lit  of  such  account,  according  to  the  provisions  of 
the  Act,  twenty- four  Victoria^  chapter  fourteen,  sec- 
tion ten,  anything  in  the  rules  of  any  savings  bank 
notwithstanding;  and  such  account  so  transferred  shall 
be  opened  in  the  post  office  savings  bank  or  other 
aavings  bank  to  which  the  transfer  is  made  in  the 
name  of  such  party,  if  any,  and  of  the  minor,  or  in 
tbe  name  of  the  minor  alone,  as  the  case  may  be; 
tud  the  receipt  of  the  party  or  parties  making  such 
ipplication  and  receiving  such  transfer  certificate  shall 
be  a  sufficient  discharge  to  the  postmaster-general  and 
to  such  trustees;  but  the  money  so  transferred  shall 
oot  lie  withdrawn,  except  with  the  consent  of  the 
postmaster-general,    or    of   any    two    trustees    or 


managers  of  the  savings  bank  to  which  the  transfer 
is  made,  until  the  minor  shall  have  obtained  the  age 
at  which  it  might  have » been  withdrawn  under  the 
rules  of  the  savings  bank  from  which  it  was  trans* 
ferred,  a  note  whereof  shall  be  made  on  tie  said  cer- 
tificate. 

2.  Upon  the  final  closing  of  any  savings  bank,  or 
where  any  savings  has  already  closed,  the  trustees  or 
trustee  for  the  time  being  thereof,  or  any  two  or  more 
of  them,  shall  forthwith  notify  the  same  in  writing  to 
the  commissioners  for  the  reduction  of  the  national 
debt,  and  shall,  with  the  consent  of  the  said  com- 
missioners, convert  into  money  any  property,  not 
being  money  held  by  the  said  trustees  of  the  savings 
banl^  or  by  any  person  as  trustee  for  the  savings 
bank,  and  after  paying  the  expenses  of  such  conver- 
sion, and  any  claims  thereon,  shall  account  for  and 
pay  over  the  residue  to  the  said  commissioners,  to  be 
by  them  carried  to  the  separate  surplus  fund  standing 
in  the  books  of  the  said  commissioners,  and  the 
monies  carried  on  account  of  each  savings  bank  to  the 
said  separate  surplus  fund  under  this  and  the  follow- 
ing section  of  this  Act  shall  be  subject  to  any  claim 
that  may  thereafter  be  substantiated  on  account  of 
any  depositor  in  the  savings  bank  so  closed;  and  the 
receipt  in  writing  of  the  sud  trustees  or  trustee  for 
the  time  being,  or  any  two  or  more  of  them,  for  any 
money  paid  to  them  by  any  purchaser  or  lessee,  shall 
be  an  efifectual  discharge  for  the  same,  and  the  pur- 
chaser or  lessee  shall  not  be  obliged  to  see  to  the  ap- 
plication of  such  money,  or  be  accountable  or  ans- 
werable for  the  loss,  mis-application,  or  non-applica- 
tion thereof,  or  be  bound  to  inquire  whether  the  assent 
of  the  said  commissioners  has  been  obtained  to  such 
sale  or  lease,  or  to  the  regularity  thereof;  and  all  pur- 
chases of  any  freehold  or  copyhold  or  leasehold  es- 
statos  which  have  already  been  made  or  may  hereafter 
be  made,  with  the  consent  of  the  commissioners  for 
the  reduction  of  the  national  debt,  or  the  comptroller 
general  acting  under  them,  by  the  trustees  of  any 
savings  bank,  with  the  monies  thereof,  shall  be  and 
shall  be  deemed  to  have  been  as  good,  valid,  and  ef- 
fectual in  the  law  to  all  intents  and  purposes  whatso- 
ever as  if  the  same  had  been  or  were  expressly  autho- 
rized or  sanctioned  by  any  statute  relating  to  savings 
banks;  and  such  purchases  shall  not  be  liable  to  any 
objection  or  their  validity  affected  by  reason  of  any  de- 
fect in  the  right  or  power  of  such  trustees  to  make  such 
purchases;  and  a  certificate  under  the  hand  of  the 
said  comptroller  general  of  any  such  purchase  having 
been  made,  with  such  consent  and  with  such  monies 
as  aforesiud,  shall  for  all  purposes  whatsoever  be  con- 
clusive evidence  thei-eof :  Provided  always,  that  trus- 
tees of  savings  banks  which  are  desirous  of  closing 
shall  have  pov^er  to  compensate  their  officers  out  of  * 
any  separate  surplus  fund  that  may  belong  to  any 
such  savings  bank,  with  the  consent  of  the  commis- 
sioners for  the  reduction  of  the  national  debt. 

3.  When  the  trustees  of  any  savings  bank  shall 
have  determined  to  close  the  savings  bank  for  the  re- 
ceipt of  deposits,  and  shall  have  given  public  notice 
of  such  intention  by  lettor  through  the  post  office, 
prepaid,  to  each  depositor  at  his  resfdence  when  known, 
by  advertisement  in  some  one  newspaper  circulating 
in  the  district  in  which  the  pavings  bank  is  situate, 
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and  by  affixing  stxch  notice  o^  the  outer  door  of  the 
boilding  in  which  the  basiness  of  the  savings  bank  is 
carried  on,  and  shall  have  paid  off  three-fonrths  of 
their  depositors  amount,  either  in  money  or  by  trans- 
fer to  a  post  office  savings  bank*  such  trustees  may, 
if  they  think  fit,  transmit,  under  the  hands  of  two 
trustees  and  three  managers,  to  the  commissioners  for 
the  reduction  of  the  national  debt  a  certified  list  of 
such  depositors  as  have  not  applied  to  them  to  receive 
their  deposits  or  for  transfer  certificates,  and  of  the 
amount  due  to  them  respecriveiy,  and  the  said  com 
missiouers  may  thereupon  receive  from  the  said  trus- 
tees all  money  remaining  in  the  hands  of  the  said 
trustees  or  of  their  treasurer,  and  if  such  money, 
with  the  money  belonging  to  the  said  savings  bank  in 
the  hands  of  the  said  commissioners,  together  with 
the  proceeds  of  the  sale  of  other  property,  as  referred 
to  in  section  two  of  this  Act,  shall  be  sufficient  to 
discharge  the  whole  of  the  liabilities  of  such  trustees 
to  the  depositors,  as  set  forth  in  the  said  list,  then 
the  certificate  of  the  said  commissioners  shall  be  a 
aufficient  discharge  to  the  said  trustees  in  respect  of 
all  such  money  so  pud  over,  or  in  the  hands  of  the 
aaid  commissioners;  and  all  such  monies  shall  be  held 
by  the  said  commissioners,  subject  to  the  rights  and 
claims  of  the  depositors  named  in  such  list,  who  shall 
thenceforth  be  considered  to  be  depositors  in  a  post 
office  savmgs  bank ;  and  such  depositors,  on  present- 
ing their  deposit  books  at  any  post  office  savings  bank, 
shall  be  entitled  to  claim  payment  of  the  sums  due  to 
them  respectively,  with  the  interest  due  to  them 
thereon,  and  on  establishing  their  claim  shall  be  paid 
out  of  the  monies  so  paid  over  by  the  trustees  under 
this  and  the  foregoing  section  of  this  Act  and  in  the 
bands  of  the  commissioners  as  above  referred  to,  and 
the  surplus  of  such  monies,  if  any,  after  providing 
for  the  sums  due  to  such  depositors,  shall  be  carried 
to  the  separate  surplus  fund  in  the  books  of  the  said 
commissioners. 

4.  The  commissioners  of  her  Majesty^s  treasury, 
by  warrant  under  the  hands  of  any  two  or  more  of 
them,  addressed  to  the  governor  and  company  of  the 
bank  of  England^  may  from  time  to  time  direct  that 
out  of  the  total  amount  of  the  capital  stock  of  any 
perpetual  Government  annuities,  bearing  interest  at 
or  exceeding  the  rate  of  three  per  centum  per  annum, 
standing  in  the  names  of  the  commissioners  for  the 
Induction  of  the  national  debt  on  account  of  post 
office  savings  banks  in  the  books  of  the  bank  of  Eng- 
land^ the  amount  of  stock  mentioned  in  such  war- 
rant shall  be  cancelled,  and  that  in  place  thereof 
there  shall  be  created  and  inscribed  in  the  said  books, 
in  the  names  of  the  said  commissioners,  a  like  amount 
of  capital  stock  bearmg  interest  at  the  rate  of  two 
pounds  ten  shillings  per  centum  per  annum;  and  the 
said  commissioners  of  her  Majesty^s  treasury  shall  by 
the  said  warrant  authorize  and  direct  the  said  govei^ 
uor  and  company  to  create  and  inscribe  in  the  books 
of  the  bank,  in  addition  to  the  said  capital  stock, 
bearing  an  interest  of  two  pounds  ten  shillings  per 
centum  per  annumy  such  an  amount  of  annuity  for  a 
term  of  years  ending  on  the  fifth  Aprils  one  thousand 
eight  hundred  and  eighty-five  as  shall  be  equivalent 
in  value  to  the  difference  between  the  rate  of  two 
pounJd  ttn  shilllngajper  centum  and  the  rate  of  in- 


terest on  the  capital  stock  so  cancelled,  and  the  amoom 
of  such  terminable  annuity  shall  be  aseertaioed  and 
determined  by  the  tables  in  force  under  the  Act  of 
the  tenth  Oearge  the  Fourth,  chapter  twenty-fber, 
under  the  authority  of  which  annuities  for  terms  of 
years  are  granted  by  the  said  commissioners  for  tin 
reduction  of  the  national  debt;  and  soch  stock  and 
amiuities  so  created  in  lien  of  the  annuities  cancelled 
shall  be  held  by  the  said  commissioners  for  post  oiBee 
savings  banks;  and  all  such  two  pounds  ten  shiUlngs 
perpetual  annuities  shall  be  consolidated  with  and  be 
deemed  part  of  the  two  and  a  half  per  centum  sa- 
nuities  created  under  the  Act  of  the  nzteenth  Vkloria, 
chapter  twenty-three,  section  two,  and  such  termmabie 
annuities  shall  be  consolidated  with  and  fonn  part  of 
the  terminable  annuities  created  under  the  Act  of  tbe 
twenty-third  and  twenty-fourth  Ftctorta,  chapter  one 
hundred  and  nine,  section  three,  and  tbe  interest 
thereon  shall  be  charged  on  the  consolidated  fond, 
and  be  paid  and  payable  to  the  bank  of  En^and, 
and  such  warrant  shall  be  a  sufficient  authority  to  tbe 
said  governor  and  company  for  the  creation  and  in- 
scription of  the  8«d  stock  and  annuities  respectiTelj. 

5.  The  trustees  of  any  savings  bank,  at  a  meeting 
called  for  that  purpose,  may  appoint  any  number  of 
managers  to  sign  transfer  certificates;  and  the  agna- 
tui'es  of  any  two  of  such  managers  to  a  transfer  cer- 
tificate shall  be  a  snffident  authority  to  tbe  oommis- 
sioners  for  the  reduction  of  the  national  debt  to  tnoa- 
fer  the  amount  set  forth  in  such  certificate;  prorided 
that  a  list  of  such  managers,  with  their  Mgnatnres 
certified  by  two  trustees,  shall  have  been  previooslj 
deposited  with  the  commissioners  for  the  redaction  of 
the  national  debt;  and  provided  also,  that  the  nid 
trustees  may  from  time  to  time  revoke  such  appoint- 
ment and  appoint  other  managers,  notifyrog  soch  re- 
vocation and  appointment  to  the  said  commissiotiers.^ 

6.  Whenever  the  commissioners  of  her  Majesty  a 
treasury  shall  exercise  the  powers  vested  in  them  hj 
the  fourth  section  of  this  Act,  copy  of  tbo  wainat 
issued  in  respect  thereof  by  tbe  said  commissionere 
shall  be  laid  before  both  houses  of  Parliament  wiihm 
ten  days  fit)m  the  date  thereof,  if  Parliament  sha^I 
be  then  sitting,  and  if  not  then  sitting,  then  in  the 
ten  days  after  the  then  next  assemblbgof  Parliament. 


OAR  XV. 

An  Act  to  apply  the  sum  of  Twenty  MiUioiis  out  of 
the  Consolidated  Fund  to  the  Service  of  the  year 
one  thousand  eight  hundred  and  «»^ V-'***^,  ^^.n 

[llthJIfoaf.  IB6^J 


CAP.  XVL 
An  Act  for  raising  the  Sum  of  One  Miffion  Ponn^ 
by  Exchequer  Bonds  for  the  Service  of  the  letf 
One  thousand  eight  hundred  and  «xtythreft 

[llthifay,  1863.J 

CAP,  XVIL 

An  Act  for  amending  the  local  gove"°l«^«f^ 
1858.)  [Ilthifa3fl8<>3'i 
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CAP.  XVIII. 
An  Act  to  anthorise  the  incloaare  of  certain  lands  in 
puTBuaoce  of  a  report  of  the  iodosare  commissioners 
for  England  and  Waies.  [11  th  Ma^f  1 863.] 


CAP.  XIX. 
An  Act  to  amend  the  law  relative  to  the  sale  of  hares 

in  IrOand.  [8th  June  1863.] 

27  G.  3.  c.  35.(7.) 
Sec  1.  Pari  of  atdL  4.  of  recited  Act  repealed. 
'  Whb&bas  an  Act  was  passed  by  the  Parliament  of 
Ireland  in  the  twenty  seventh  year  of  the  reign  of 
hUUU  Majesty  King  Charge  the  third,  chapter  thirty- 
five,  whereby  it  was  enacted  that  no  person  shoold 
boy  or  sell  any  hare  as  therein  naeutioned:  and  whereas 
it  is  expedient  to  amend  the  provisions  of  the  said 
recited  Act:'  Be  it  enacted  by  the  Qaeeii*s  most 
exoeflent  Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  parliament  assembled,  and  by  the 
tothority  of  the  same,  as  follows: 

1.  From  and  after  the  passing  of  this  Act  so  moch 
of  the  fourth  section  of  the  said  recited  Act  as  enacts 
that  **  eveiy  person  who  shall  boy  or  canse  to  be  bonght 
sell,  or  expose  to  sale,  any  hare  at  any  time  between 
the  first  Mondag  in  every  November  and  the  first 
Momdag  in  every  Julg  following  shall  forfeit  a  snm 
BQt  exceeding  five  pounds  for  eveiy  aooh  hare,**  shall 
bo  and  the  same  is  hereby  repealed* 


CAP.  XX. 

An  Act  to  fiirther  limic  and  define  the  time  for  pro« 
ceeding  to  election  daring  the  recess. 

rsth  Jtm«1863.] 
Sec  1.  Recited  Acts  to  he  construed  as  if  six  and  not 
fourteen  dags  notice  had  been  originailg  in 
said  Acts, 

•  Wbehxas  by  the  Act  of  the  twenty-fourth  of  Oeorge 
the  Third,  chapter  twenty-six,  the  ^ct  of  the  fifty- 
seoond  of  Oeorge  tho  Third,  chapter  one  hundred  and 
forty  four,  aad  the  Act  of  the  twenty -first  and  twenty- 
second  of  Victoria^  chapter  one  hundred  and  ten,  the 
speaker  ia  enabled  to  issne  his  warrant  to  the  clerk  of 
the  crown  to  make  out  new  writs  for  the  election  of 
membera  of  the  House  of  Commons  in  certain  cases 
during  the  recess  of  ParUament,  after  giving  fourteen 
days  notice  in  the  Itondon  Gazette:  And  whereas  it 
U  expedient  to  limit  the  time  of  notice  requtfed  by  the 
said  Acta: '  Be  it  enacted  by  the  Queen's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  antho- 
lity  of  the  same,  as  follows: 

1.  The  Act  of  the  twenty- fourth  year  of  Oeorge 
the  third,  chapter  twenty-six,  the  Act  of  the  fifty- 
second  year  of  Oeorge  the  Third,  chapter  one  hundred 
and  forty-four,  and  the  Act  of  the  twenty-first  and 
tventy-second  years  of  Victoria^  chapter  one  hundred 
and  ten,  shall  be  so  construed  as  if  six  and  not  fourteen 
daya  notice  had  been  originally  in  the  said  Acts,  and 
this  Act  and  the  said  Acts  ahall  be  construed  and  read 
together. 


CAP.  XXI. 

An  Act  to  amend  the  law  enabling  boards  of  guardians 
to  recover  costs  of  maintenance  of  illegitimate  chil- 
dren in  certain  cases  in  Ireland,    [8th  June  1 863.] 

25  ^  26  VicL  c.  83. 

Sec  1.  AfUr  passing  of  this  Aet^  sect.  10.  of  recited 
Act  repealed. 

2.  Power  to  Board  of  Ouardians  to  recover 

ejtt  ofmaintenance  of  UlegUimate  child  from 
putative  father. 

3.  At  time  when  dvU  bill  is  served  a  copg  of 

affidavits^  ire  shall  also  be  served^  and 
matter  shaUbe  heard  hg  chairman  of  quarter 
sessions^  or  judge  having  jurisdictunu 

4.  Pagment  bg  putative  father^  previous  to  hear' 

ing^  to  stop  proceedings. 

5.  This  Act  incorporated  with  recited  AcL 

*  Whsbxas  an  Act  was  passed  in  the  twenty  fifth  and 
twenty^sixthyearsof  her  Majesty,  chapter  eighty- three, 
intituled  An  Act  to  emend  the  laios  in  force  for  the 
rdisfofihe  destitute  poor  in  Ireland,  and  to  continue 
the  powers  of  the  commissioners:  And  whereas  it  is 
expedient  to  amend  the  provisions  of  the  said  recited 
Act  with  respect  to  the  recovery  of  the  cost  of  the 
maintenance  of  any  illegitimate  chUd  from  its  putative 
fiither  during  the  time  that  such  child  is  in  receipt  of 
relief  from  the  poor  rates  and  while  under  the  age  of 
fourteen: '  Be  It  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  spiritual  and  temporal,  and  Commons,  in  thia 
present  parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows: 

1.  From  and  after  the  passing  of  this  Act  the  tenth 
section  of  the  said  recited  Act  shall  be  and  the  same 
is  hereby  repealed,  except  as  to  anything  heretofore 
done  under  it,  and  except  so  far  as  may  be  necessary 
for  the  purpose  of  supporting  and  continuing  any  pro- 
ceeding taken  before  the  passing  of  this  Act;  and  it 
is  declared,  that,  notwithstanding  such  repeal,  any 
decree  made  under  the  said  section  by  any  chairman 
of  quarter  sessions  shall  be  as  good  and  valid,  and 
capable  of  being  enforced  as  an  ordinary  civil  bill 
decree  for  a  debt,  as  if  this  Act  had  not  passed. 

2.  It  shall  be  lawful  for  the  Board  of  Gaaitlians  of 
any  onion  to  recover,  by  civil  bill  process  at  their  own 
suit,  the  cost  of  the  maintenance  of  any  illegitimate 
child  during  the  time  that  such  child,  while  under  the 
age  of  fourteen  years,  has  been  or  shall  be  in  receipt 
of  relief  from  the  poor  rates  since  the  passing  of  the 
said  recited  Act,  from  the  putative  father  of  such  child: 
Provided  al  #ays,  that  no  person  shall  be  sued  by  the  said 
Board  of  Guardian)  as  aforesaid,  sive  such  person  only 
as  the  mother  of  such  illegitimate  child  shall  have 
stated  to  be  the  father  of  such  child  in  an  affidavit  in 
the  form  to  this  Act  annexed,  or  to  the  like  effect, 
sworn  to  by  her  bofore  one  or  more  justice  or  justices 
of  the  peace  in  petty  sessions,  or  (if  made  in  the  police 
district  of  Dublin  metropolis)  before  one  or  more 
divisional  justices  within  the  said  district,  which  affi* 
davit  the  said  justice  or  justices  are  hereby  authorized 
to  take,  on  the  application  of  the  guardians. 

3.  At  the  time  when  the  process  or  the  civil  bill 
herein- before  mentioned  is  served  a  copy  of  the  afore- 
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Baid  affidavit  or  depositions,  as  the  case  may  be, 
certified  under  the  hand  of  the  clerk  to  the  said  gnar- 
dians,  shall  also  be  served  on  the  defendant  and  the 
matter  shall  be  heard  and  determined  as  an  ordinary 
dvil  bill  for  a  debt  by  the  chairman  of  quarter  sessions 
or  other  judge  haviug  jurisdiction  to  hold  a  court  for 
hearing  civil  bills ;  and  such  civil  bill  shall  be  subject 
to  all  the  provisions,  rules  and  regulations  affecting 
an  ordinary  civil  bill  for  a  debt  and  the  proceedings 
thereunder,  including  the  right  of  appeal:  Provided 
always  that  such  chairman  or  judge  shall  ndt  pronounce 
a  decree  upon  such  civil  bill  unless  the  mother  of  the 
child  shall  have  been  examined  before  him,  and  her 
statement  as  to  the  defendant  being  the  &ther  of  the 
child  shall  have  been  supported  by  corroborative  evi- 
dence: Provided  also,  that  it  shall  not  be  necessary 
for  any  Board  of  Guardians  of  any  union,  proceeding 
by  civil  bill  process  to  recover  the  cost  of  the  main- 
tenance of  any  illegitimate  child,  at  any  time  after 
such  chairman  or  judge  shall  have  pronounced  such 
decree  as  in  this  section  is  mentioned,  to  give  or  adduce 
the  evidence  of  the  mother,  or  the  corroborative  or 
other  evidence  of  any  other  person  or  persons,  as  to 
the  defendant  being  the  father  of  the  child. 

4.  Nothing  herein  contained  shall  authorise  any 
Board  of  Guardians  to  proceed  against  any  person 
alleged  in  any  such  affidavits  or  depositions  to  be  the 
£ither  of  an  illegitimate  child,  if  such  person  shall, 
previous  to  the  hearing  of  such  civil  bill,  pay  to  the 
dork  to  the  Board  of  Guardians  proceeding  against 
him  the  amount  claimed  by  such  guardians  in  such 
civil  bill  for  the  maintenance  of  sach  child,  together 
with  the  costs  theretofore  incurred  in  such  proceeding; 
and  the  said  clerk  is  hereby  authorized  to  receive  and 
give  a  receipt  for  the  same,  and  such  receipt  shall  be 
received  in  evidence  by  an>  couit  as  a  proof  that  such 
payment  was  made:  Provided  always  that  in  any 
subsequent  proceedings  by  the  guardians  for  the  recovery 
from  2)uch  person  of  the  costs  of  maintenance  of  the 
same  child,  such  payment  shall  be  deemed  conclusive 
evidence,  without  further  proo(  that  such  person  is 
the  father  of  such  child. 

5.  This  Act  shall  be  deemed  to  be  incorporated  with 
the  said  recited  Act,  and  shall  be  construed  as  if  the 
said  recited  Act  (except  such  parts  thereof  as  have 
been  repealed  or  amended  by  this  Act)  and  this  Act 
were  one  Act. 


SCHEDULE. 

FOBM  OF  AfFIDATIT. 

Petty  Sessions,  district  of 
County  of 
The  information  of  Anne  0*Brien^  residing  at  Clonr 
md  workhouse  in  the  county  of  Tipperary^  who  saith 
on  oath  that  she  it  the  mother  of  an  illegitimate  child 
called  or  known  by  the  name  of  John  Byan^  and  that 
the  said  child  was  bom  at  Ca$hd  on  or  about  the 
second  day  of  May  in  the  year  eighteen  hundred  (md 
sixtjf'iUH),  and  that  one  James  Ryan  of  Casihel  in  the 
county  of  Tipperary^  is  the  father  of  such  child,  and 
that  within  ten  months  previous  to  the  birth  of  such 
child  she  was  residing  at  Cashd  in  the  county  of' 
Tipperary  as  a  servaxU  widi  Michael  HayeSn 


Sworn  before  this  day  of 

in  the  year  eighteen  hundred  onJ  sixty  at 

in  the  said  county, 
(trigned.) 
Justice  of  the  said  coontj. 

(The  words  in  italics  to  he  filled  in  according  to  iht 
factsj 

CAP.  XXII. 

An  Act  to  grant  certain  dnties  of  customs  and  inland 
revenue.  [8th  June  1863.] 

Sec  1.  Orant  of  duties  specijied  in  schedules  annexti 

2.  Provisions  of  former  Acts  to  appljf  to  thia 

Act, 

3.  Exemption  of  persons  whose  income  is  under 

100/.  and  abatement  to  those  whose  imm 
1.9  under  200L  a  year  respectivefy, 

4.  Certain  customs  duties  to  cease  on  Jvhf  Ijf, 

1863. 
Duties  now  charged  on  sugary  (e;,  continved 

until  1st  August,  1864. 
Duties  on  chicory  and  tea. 

Most  Gracious  Sovereign, 
We,  your  Majesty's  most  dutiful  and  lojal  sobjeets 
the  Commons  of  the  United  Kingdom  otOreat  Britain 
and  Ireland,  in  Parliament  assembled  towanls  nisiog 
the  necessary  supplies  to  defray  your  Majesty's  public 
expenses,  and  making  an  additbn  to  the  public  revenie 
have  freely  and  voluntarily  resolved  to  give  snd  gniot 
unto  your  Majesty  the  several.rates  and  duties  hemn- 
after  mention^;  and  do  therefore  most  hnmblj  beseech 
your  Majesty  that  it  may  be  enacted ;  and  be  it  enacted 
by  the  Queen's  most  excellent  Majesty,  bj  and  vitli 
the  advice  and  consent  of  the  Lords  spiHlo&l  sod 
temporal,  and  commons,  in  this  presest  parliament 
assembled,  and  by  the  authority  of  thesame,  as  foUowa; 

1.  There  shall  be  charged,  collected,  and  pud  for 
the  use  of  her  Majesty,  her  heirs  and  sacoesson,  the 
several  rates  and  dnties  of  customs,  excise,  indiDCOi&e 
tax  respectively  specified  and  contained  in  tbe  sereni 
schedules  marked  respectively  (A.),  (B.),  and  (G)  to 
this  Act  annexed,  and  there  shall  be  allowed  tbe 
several  drawbacks  specified  and  contuned  in  the  svd 
schedule  (A.),  and  the  said  rates,  dnUes,  and  draw- 
backs shall  respectively  take  effect  at  or  from  tbo 
respective  times,  and  shall  continue  to  be  cba^ 
collected,  paid,  and  allowed  fbr  and  during  the  penods 
respectively  specified  or  mentioned  in  that  behalf  m 
this  Act  or  in  the  said  schedules;  and  where  no  m 
is  so  specified  for  the  commencement  tbereofthesaine 
shall  commence  and  take  effect  from  and  after  tbe 
passing  of  this  Act ;  and  where  no  period  is  so  specific 
or  Umited  for  the  duration  thereof  the  same  shall  con- 
tinue to  be  charged,  coUected,  paid,  and  allowed  respec- 
tively untU  ParUament  shaU  otherwise  order;  andtoe 
said  several  schedules  shaU  be  deemed  to  be  part  oi 
this  Act.  . 

2.  All  the  powers,  provisions,  clauses,  wg?^"°^ 
allowances  and  exemptions,  fbrfdtnres,  P*^.  ^^ 
penalties,  contained  in  or  imposed  by  any  Actor  Ac 
or  any  schedule  thereto,  relating  to  m,^^^.^ 
drawbacks  of  the  same  kind  or  description  as^"^ 
several  rates  or  duties  or  drawbacks  grantee 
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allowed  by  this  Act  respectirelj,  and  ia  force  at  the 
time  of  the  passing  of  this  Act,  and  not  hereby  expressly 
repealed,  or,  as  regards  the  income  tax,  in  force  on 
the  fifth  day  of  April  one  thousand  eight  hundred  and 
sixty-three  (except  as  herein  after  provided),  shall 
respectively  be  in  fnll  force  and  effect  with  respect  to 
the  said  rates,  dnties,  and  drawbacks  by  this  Act 
granted  and  allowed  respectively,  so  far  as  the  same' 
are  or  shall  be  applicable,  in  all  cases  not  hereby  ex- 
pressly provided  for,  and  shall  be  observed,  applied, 
allowed,  enforced,  and  pnt  in  execntion  for  and  in  the 
raising,  levying,  collectmg,  and  securing  of  the  said 
last-mentioned  rates  and  duties  add  the  allowance  and 
payment  of  the  said  drawbacks  respectively,  and 
otherwiae  in  relation  thereto,  so  far  as  the  same  shall 
not  be  saperseded  by  and  shall  be  consistent  with  the 
express  provisions  of  this  Act,  as  fhlly  and  effectually 
to  all  intents  and  purposes  as  if  the  same  had  been 
herein  repeated  and  specially  enacted,  muioHamutandia, 
with  reference  to  the  rates,  duties,  and  drawbacks  by 
this  Act  granted  and  allowed  respectively:  Provided 
always  that  nothing  herein  contained  shall  be  con- 
^ned  to  continue  or  revive  the  provisions  contained 
in  sfctioQ  three  of  the  Act  passed  in  the  twenty-third 
and  twenty- fourth  years  of  her  Majesty's  reign,  chapter 
foorteen ;  and  for  the  purposes  of  this  Act  the  year 
one  thoosAnd  eight  hundred  and  sixty-two  mentioned 
in  the  forty-second  and  forty-third  sections  respectively 
of  the  Act  passed  in  the  last  sesdon  of  Parliament, 
^pter  twenty-two,  shall  be  read  as  and  deemed  to 
mean  the  year  one  thonaand  eight  hundred  and  sixty 
three. 

3,  The  exemption  from  income  tar  granted  by  the 
said  A«ta  relating  to  the  income  tax  to  persons  whose 
incomes  are  respectively  less  than  one  hundred  pounds 
a  year  ehail  be  and  is  hereby  continued;  and  in  lieu 
of  the  refaef  granted  by  the  twenty-eighth  section  of 
the  Act  pasMd  in  the  sixteenth  and  seventeenth  years 
of  her  Ibjeaty's  reign,  chapter  thirty- four,  to  persons 
whoee  respective  incomes,  although  amounting  to  one 
hundred  poonds  or  upwards,  are  less  respeetively  than 
one  hundred  and  fifty  pounds  a  year,  the  following 
relief  or  abatement  shall  be  given  or  made  to  persons 
whnae  inoDoies  are  less  lespectively  than  two  hundred 
poands  a  year;  (that  is  to  say,)  any  person  who  shall 
be  aweHsed  or  charged  to  any  of  the  dnties  of  Income 
tax  granted  by  this  Act,  or  who  shall  have  paid  the 
same  either  by  deduction  or  otherwise,  and  who  shall 
claim  and  prove  in  the  manner  prescribed  by  the  said 
Acts  that  his  total  income  from  every  source,  although 
amounting  to  one  hundred  pounds  or  upwards,  is  less 
than  two  hundred  pounds  for  the  year  of  assessment  of 
his  profits  or  gains,  shall  be  entitled  to  be  relieved  from 
BO  much  of  the  si^  duties  assessed  upon  or  paid  by 
him  as  an  aaaeasment  or  charge  of  the  said  duties 
upon  sixty  pounds  of  his  income  would  amount  unto, 
and  such  relief  shall  be  given  dther  by  reduction  or 
abatement  of  the  assessment  upon  such  person,  or  by 
the  repayment  to  him  of  so  much  of  the  excess  as  he 
BhaU  have  paid,  or  by  both  of  those  means,  as  the 
case  may  require. 

4.  On  and  after  the  first  day  of  Jultf  one  thousand 
eight  hundred  and  sixty-three  the  several  duties  spe- 
cified and  contamed  in  Schedule  (D.)  to  this  Act  an- 
nexed shall  cease,  and  shall  be  no  longer  charged, 


levied,  or  p«d  respectively;  and  on  and  after  the  said 
first  day  of  July  one  thousand  eight  hundred  and 
sixty-three  the  several  parts  of  Acts  specified  and 
enumerated  in  the  said  Schedule  (D.)  shall  be  and 
the  same  are  hereby  repealed. 

SCHEDULES. 
Schedule  (A.) 
Containing  the  Bates  and  Duties  of  Customs  granted, 
and  the  Drawbacks  allowed,  on  the  following  arti- 
cles by  this  Act. 

The  duties  of  customs  now  charged  on  the  articles 
next  mentioned  shall  continue  to  be  levied  *and 
charged  on  and  after  the  first  day  of  July  one  thou- 
sand eight  hundred  and  sixty-three  until  the  first  day 
of  August  one  thousand  eight  hnndred  and  sixty-four 
on  importation  into  Great  Britain  and  Irehind;  that 
b  to  say, 

£  s.  d. 
Almonds,  paste  of  .  .  •  the  lb.  0  0  2 
Cherries,  dried  .  .  .  the  lb.  0  0  2 
Comfits,  dry  .  .  .  .  the  lb.  0  0  2 
Confectionery  .         .         .  the  lb.  0     0     2 

Ginger,  preserved  •  •  .  the  lb.  0  0  2 
Marmalade  .  .  .  .  the  lb.  0  0  2 
Plums,  preserved  in  sugar  .  the  lb.  0    0     2 

Succades,  including  all  fruits  and 
vegetables  preserved  in  sugar, 
not  otherwise  enumerated 
Sugar,  viz.: 
Candy,  brown  or  white,  refined  sugar, 
or  sugar  rendered  by  any  process 
equal  in  quality  thereto    .  the  cwt. 
White  clayed  sugar  or  sugar  rendered 
by  any  process  eqnal  in  quality  to 
white  clayed  not  being  refined  or 
equal  in  quality  to  refined     the  cwt.  0 
Yellow  muscovado  and  brown  clayed 
sngar,  or  sugar  rendered  by  any  pro- 
cess equal  in  quality  to  yellow  mus- 
covado or  brown  clayed,  and  not 
equal  to  white  clayed      •  the  cwt. 
Brown  muscovado  or  any  other  sugar, 
not  being  equal  in  quality  to  yellow 
muscovado  or  brown  clayed  sngar 

the  cwt.  0  12    8 
Cane  Juice  .        •        •  the  cwt.  0  10     4 

Molasses       •        •        •        •  the  cwt.  0    5    0 

The  following  drawbacks  shall  be  allowed  on  ex- 
portotion  to  foreign  parts,  or  on  removal  to  the  Isle 
of  Man  for  consumption  there,  of  the  several  descrip- 
Uons  of  refined  sugar  herein-after  mentioned,  on  and 
after  the  first  day  of  July  one  thousand  eight  hundred 
and  sixty-three,  until  the  first  day  of  August  one 
thousand  eight  hundred  and  sixty-lbnr;  that  is  to  say, 

£  s.  d. 
Upon  refined  sngar  in  loaf,  complete^  or 
whole,  or  lumps,  duly  refined,  having 
been  perfectly  clarified  and  thoroughly 
dried  in  the  stove,  and  being  of  to  uni* 
form  whiteness  throughout,  or  sugar 
candy,  or  sngar  refined  by  the  centri- 
fugal machine  or  by  any  other  process, 
and  not  in  any  way  inferior  to  the  Ex- 


thelb.  0    0    2 


0  18     4 


16    0 


0  i3  10 
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port  Standard,  No.  3,  approved  of  by 

lords  of  the  treasury,  for  every  cwt   •  0  17    2 

Upon  such  refined  sugar,  already  de- 
scribed, if  ponnded,  crashed,  or  broken 
in  a  warehouse  approved  by  the  com- 
missioners of  customs,  such  sugar  hav- 
ing been  there  first  inspected  by  the 
officers  of  customs  in  lumpa  or  loaves, 
as  if  for  immediate  shipment,  and  then 
packed  for  exportation  in  the  presence 
of  such  officers,  and  at  the  expense  of 
the  exporters,  for  every  cwt     •        •  0  17     2 

Upon  refined  sugar  unstoved,  pounded, 
crushed,  or  broken,  and  not  in  any 
inferior  to  the  Export  Standard  Sam- 
ple, No,  1,  approved  by  the  lords  of 
the  treasury,  and  which  shall  not  con- 
tain more  than  five  per  centum  mois- 
ture over  and  above  what  the  same 
would  contain  if  thoroughly  dried  in 
the  stove,  for  every  cwt  •        •        .0164 

Upon  bastard  or  refined  sugar  unstoved, 
broken  in  pieces,  or  being  ground, 
powdered,  or  crushed,  not  in  any  way 
inferior  to  the  Export  Standard  Sam- 
ple, No.  2,  approved  by  the  lords  of 
the  treasury,  for  every  cwt.       •        .  0  15     1 

Upon  bastard  or  refined  sugar,  being  in- 
ferior in  quality  to  the  sud  Export 
Standard  Sample,  No.  2,  for  every  cwt.  0  12    8 

In  lien  of  the  duties  of  customs  now  charged  on 
the  articles  under  mentioned,  the  following  duties  of 
customs  shall  on  and  after  the  seventeenth  day  of 
April  one  thousand  eight  hundred  and  sixty-three  be 
charged  thereon  on  importation  into  Great  Britain  and 
Ireland:  that  is  to  say, 

£    8.  d. 
Chicory  or  any  other  vegetable  matter 
applicable  to  the  uses  of  chicory  or 
coffee,  via.: 

Raw,  or  Kiln  dried.  •  the  cwt  16    6 

On  and  after  the  twenty-fifth  day  of  April  one 
thousand  eight  hundred  and  sixty  three  until  the  first 
day  of  Augudt  one  thousand  eight  hundred  and  sixty- 
four: 

£    a.  d. 

Tea the  lb.  0     1     0 

SCHEDULE  (B.) 

Contahiing  the  Dimss  of  Excise  granted  by  this  Act. 
Chicory, 

For  and  upon  all  chicory  or  any  other  vegetable  mat- 
ter applicable  to  the  nses  of  chicory  or  coffee  grown 
in  the  United  Kingdom: 

For  every  hundredweight  thereof  raw  or  lain  dried, 
until  the  first  day  of  April  one  thousand  eight  hun- 
dred and  sixty-four,  the  excise  duty  of  one  pound 
one  shilling  and  ninepence,  and  on  and  after  that 
day  the  duty  of  twenty-four  shillings  and  three- 
pence, and  so  in  proportion  for  any  greater  or  IciS 
ouAntity  than  a  hundredweight, — 

In  lieu  of  the  excise  duty  now  chargeable  on 
chicory  or  such  vegetable  matter  as  aforesaid. 


SCHEDULE  (C.) 

Containing  the  Rates  and  Donxs  of  Ihcoei  Tax 

granted  by  this  Act 
For  one  year  oommencing  on  the  sixth  day  of 
April  one  thousand  eight  hundred  and  sixty-three, 
for  and  in  respect  of  all  property,  profits,  and  giins 
mentioned  or  described  as  chargeable  in  the  Act 
passed  in  the  sixteenth  and  seventeenth  years  of  ber 
Majesty's  reign,  chapter  thirty-four,  the  foUowiog 
rates  and  duties;  (that  is  to  say,) 
For  every  twenty  shillings  of  the  annual  Talne  or 
amount  of  all  such  property,  profits,  and  gaini, 
(except  those  chargeable  under  Schednle  (fi.)  of 
the  said  Act,)  the  rate  or  duty  of  sevenpence: 
And  for  and  in  respect  of  the  occupation  of  Iftods» 
tenements,  hereditaments,  and  heritages  charge- 
able under  Schedule  (B.)  of  the  said  Act,  lor 
every  twenty    shillings  of  the  annoal  vilw 
thereof,— 

In  England,  the  rate  or  duty  of  threepeoce 

half^nny ; 
And  in  Scothyid  and  Ireland  respectiydy,  the 
rate  or  duty  of  twopence  halfpenny. 

SCHEDULE  (D.) 
Specifying  certain  DtmES  of  Cusroxs  which  are  to 

cease,  and  Paets  of  Acts  which  are  repealed  bj 

this  Act. 

On  and  after  the  first  day  of  July  one  thoosind 
eight  hundred  and  sixty-three,  the  seferal  dotiei 
herein  mentioned  shall  cease  and  deteiiniBe»  and  tbe 
several  parte  of  Acte  respectively  specified  aod  eoi- 
merated  herein  shall  be  and  the  same  are  hereby  re- 
pealed; that  is  te  say. 

So  much  of  the  Act  twenty-three  and  tw8D^-foor 
Victoria,  chapter  one  hundred  and  ten,  relatiBg  to 
rates  and  charges  on  importation,  as  directs  tbit  there 
shall  be  charged  (irrespective  of  any  duties  of  on- 
toms  or  other  rates  or  charges  payable  by  htw)  npon 
tlie  importation  of  all  goods  into  Great  Britam  oA 
Ireland,  except  com,  grain,  and  flour,  and  timber  ud 
wood  goods,  and  goods  in  transit  exported  nader 
bond,  and  goods  imported  for  exportation  in  thesime 
ship,  provided  they  be  so  reported,  the  respecttre 
rates  and  charges  following,  as  defined  and  reqoind 
by  tbe  provisions  of  **The  Customs  Tariff  Amend- 
ment Act,  1860,"  and  under  and  subject  tbeieto; 
that  is  to  say. 

Goods  in  packages  or  paroela,  per  peek-    «•  ^ 
age,  or  parcel,  or  other  anit  of  entry      0    1 

Goods  in  bulk,  by  weight,  measure,  or 
number,  for  each  unit  of  entry  •        .01 

Animals,  per  head,  or  other  unit  of  entry    0    1 

Also  so  mneh  of  said  last-mentioned  Act  as  rebtee 
to  charges  on  goods  exported,  as  direete  that  then 
shall  be  charged  (urrespecdvely  of  any  duties  of  cos- 
toms,  or  other  rates  or  charges  payable  by  law,)  opoa 
every  customs  bill  of  lading  on  the  exporution^ 
any  goods  from  Great  Britain  and  Ireland,  as  reqmied 
by  the  provisions  of  "  The  Customs  Amendment  Act» 
1860,"  and  under  and  subject  thereto,  Is.  6d. 

Sections  sixteen,  seventeen,  eighteen,  and  nineteen 
of  the  Act  of  twenty-three  Victoria,  chapter  twenty-two. 

Section  twenty  of  the  Act  of  twenty-three  Victoria. 
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chapter  twenty  two,  except  so  much  thereof  as  re- 
quires  the  delivery  at  the  time  of  entry  of  particulars, 
in  the  manner  therein  mentioned  of  goods  free  of  da- 
ties  of  customs  on  importation. 

Section  twenty-one  of  the  Act  of  twenty-three  Vic- 
toria, chapter  twenty  two,  except  so  much  thereof  as 
constitutes  the  shipping  bill,  or  the  bill  of  lading,  as 
the  case  may  be,  in  the  manner  and  with  the  particu- 
lars thereby  required,  the  entry  outwards  of  goods  ex- 
ported in  respect  of  which  no  bond  is  required. 

Sections  twenty-three  and  twenty-four,  and  sections 
twraty-seven  to  thirty-five  inclusive,  of  tho  Act  of 
twenty-three  Victoria,  chapter  twenty-two. 

Section  five  of  the  Act  of  twenty-three  and  twenty- 
four  Victoria,  chapter  one  hundred  and  ten. 


CAP.  XXIIL 
Ao  Act  fo  alter  the  Boundaries  of  New  Zealand 

[Sih  June,  1863.] 

CAP.  XXIV. 
An  Act  to  facilitate  the  Appointment  of  Vice  Adnii 
rals  and  of  Officers  in  Vice  Admiralty  Courts  in 
Her  Majesty's  PosHOsisions  abroad,  and  to  confirm 
the  past  proceedings,  to  extend  the  Jurisdiction, 
and  to  amend  the  Practice  of  those  Courts. 

[8th  June,  1863.] 

CAP.  XXV. 

An  Act  to  make  farther  Provision  for  the  Investment 
of  the  Monies  received  by  the  Commissioners  for 
the  Bfldnctioo  of  the  National  Debt  from  the  Trus- 
tees of  Savings  Banks  established  under  the  Enact- 
ments of  the  Act  Ninth  George  the  Fourth,  Chap- 
ter Ninety-two.  [8tA  June,  1863.] 
Sec  I.  £24,000,000    Slock  to  be  canceUed,   and 
charge  for  savings  banks  to  be  created  in 
lieu  thereof, 

2.  Treasurif  may  caned  additional  amount  not 

exceeding  £'5,000,000,  and  create  temUn- 
able  annuities. 

3.  Commissioners  may  invest  and  seU  (zny  part 

of  the  securities, 

4.  Issues  may  be  made  out  of   Consolidated 

Fund. 

5.  One  half  of  securities  to  be  Parliamentary 

securities. 

6.  Accounts  to  be  made  up  annually  to  20th  No- 


?•  Deficiency  to  be  a  ckirge  on  the  Consolidated 
Fund. 

8.  Powers  of  investment  to  continue  in  force. 
*  Whereas  by  the  Acts  now  in  force  relating  to  Sav- 
ings banks  the  Commissioners  for  the  Reduction  of  the 
National  Debt  are  invested  with  certain  powers  and 
aotborities  for  investing  the  monies  remitted  to  them 
for  that  purpose  by  the  trustees  of  savings  banks: 
And  whereas  it  u  expedient  to  make  further  provi- 
sions m  respect  to  the  investment  of  such  monies:  Be 
it  therefore  enacted  by  the  Qaeen^s  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows:  (that  is  to  say) 


I.  On  the  passing  of  this  Act,  the  Governors  and 
Company  of  the  Bank  of  England  BhalK  out  of  the 
total  amounts  of  the  capital  stocks  of  annuities  stand- 
ing in  their  books  to  the  credit  of  the  Commissioners 
for  the  Reduction  of  the  National  Debt  for  Saving's 
Banks,  cancel  the  following  sums,  viz,^  the  sum  of 
thirteen  million  of  pounds  of  new  three  pounds  per 
centum  per  annum  annuities,  the  sum  of  five  million 
pounds  of  three  pounds  per  centum  per  annum  re- 
duced annuities,  and  the  sum  of  six  million  pounds 
of  consolidated  three  pounds  per  centum  per  annum 
annuities,  and  all  interest  or  dividends  shall  thence- 
forth coase  to  be  payable,  and  in  place  of  the  capital 
stocks  of  annuities  so  cancelled  there  shall  be  created 
and  written  in  the  books  of  her  Majesty's  Treasury, 
and  at  the  receipt  of  her  Majesty's  Exchequer,  a 
charge  for  savings  banks  upon  the  Consolidated  Fund 
of  the  United  Kingdom,  under  the  authority  of  this 
Act,  for  twenty- four  million  pounds  sterling,  beaiing 
interest  at  the  rate  of  three  pounds  per  centum  per 
annum  payable  half-yearly  out  of  the  said  Consolidated 
Fund,  and  such  interest  shall  be  payable  in  respect  to 
the  sum  of  eighteen  million  pounds  of  such  charge  iu 
equ:il  half  yearly  payments  on  the  fifth  day  of  April 
and  tho  tenth  day  of  October,  and  in  respect  to  the 
remaining  sum  of  six  million  pounds  of  such  charge 
in  equal  half-yearly  payments  on  the  fifth  day  of  Ja- 
nuary and  the  fifth  day  of  July  in  every  year;  and 
such  charge  shall  be  raised  in  such  books  at  the  Trea- 
sury aud  Exchequer  aforesaid  as  a  charge  for  and  on 
account  of  the  fund  for  the  banks  for  savings  estab- 
lished under  the  provisions  of  the  Act  of  the  ninth  of 
George  the  Fourth,  chapter  ninety-two. 

2.  In  addition  to  the  capital  stock  of  annuities  held 
for  savings  banks  by  the  said  Commissioners  for  tho 
Reduction  of  the  National  Debt,  and  directed  to  be 
cancelled  as  aforesaid,  the  Ct^mmissioners  of  her  Ma- 
jesty's Treasury,  if  they  shall  think  it  advantageous  to 
the  public  service,  may  from  time  to  time,  by  war- 
rant under  their  hwds,  direct  the  Governor  and  Com- 
pany of  the  Bank  of  England  to  cancel  such  further 
amount  of  the  capital  stocks  of  annuities  standing  in 
the  books  of  the  said  Governor  and  Company  to  the 
credit  of  the  Commissioners  for  the  Reduction  of  the 
National  Debt  for  Savings  Banks  as  said  Commis- 
sioners of  her  Majesty's  Treasury  may  think  advisable, 
not  exceeding  in  the  whole  the  sum  of  five  million 
pounds,  aud  all  interest  and  dividends  thereon  shall 
thenceforth  cease  to  be  payable;  and  whenever  the 
said  Commissioners  shall  exercise  the  powers  in  them 
vested  in  that  respect  by  this  Act,  they  shall, 
by  warrant  under  their  hands,  create  and  cause 
to  be  inscribed  in  the  books  of  her  Majesty's 
Exchequer  and  in  the  books  of  the  Governor  and 
Ccupany  of  the  Bank  of  England  to  the  account  of 
the  Commissioners  for  the  Reduction  of  the  National 
Debt  for  Savings  Banks,  established  under  the  provi- 
sions of  the  Act  of  the  ninth  of  (horge  the  Fourth, 
chapter  ninety-two,  equivalent  terminable  annuities 
for  the  amount  of  capital  stocks  of  annuities  so  can- 
celled; and  such  terminable  annuities  shall  be  charged 
upon  the  Consolidated  fund  of  the  United  Kingdom, 
and  shall  be  payable  half-yearly  on  the  tenth  day  of 
October  and  the  fifth  day  of  April  in  every  year,  the 
last  half-yearly  payment  thereof  to  fall  due  and  pay- 


24 


APPENDIX— STATUTES  26  &  27  VICTORU. 


able  on  tho  fifth  day  of  April  one  thoosand  eight 
hundred  and  eighty-five;  and  the  amount  of  such  ter- 
minable annnities  so  to  be  charged  npon  the  (Conso- 
lidated fand  shall  be  ascertained  by  the  Commis- 
sioners for  the  Reduction  of  the  National  Debt,  to  he 
certified  to  the  Commissioners  of  her  Majesty's  Trea- 
sniy  under  the  hands  of  the  Comptroller  General  or 
Assistant  Comptroller  and  of  the  Actuary  of  the  Na- 
tional Debt,  setting  forth  the  amount  of  the  termin- 
able annuities  which  would  be  granted  by  the  Com- 
missioners for  the  Reduction  of  the  National  Debt 
under  the  tenth  of  George  the  Fourth,  chapter  twen- 
ty-four, to  any  person  or  persons  desirous  of  purchas- 
ing such  terminable  annuities,  as  a  consideration  for 
the  like  amount  of  capital  stock  of  annuities  to  be  trans- 
ferred by  such  person  or  persons  to  the  said  Commis- 
sioners to  be  cancelled  under  the  authority  of  the  said 
last  mentioned  Act;  and  such  terminable  annuities 
shall  be  consolidated  with  and  be  deemed  to  be  part 
of  the  terminable  annuities  created  by  the  Act  of  the 
twenty-third  and  twenty-fourth  years  of  Victoria^ 
chapter  one  hundred  and  nine,  section  three;  and 
such  warrants  shall  be  sufiicient  authority  to  the  said 
Governor  and  Company  for  the  cancellimg  of  the 
amount  of  such  capital  stocks  of  annuities  and  for  the 
creation  and  inscription  of  such  terminable  annuities; 
and  copies  of  all  warrants  Issued  by  the  sud  Commis- 
sioners of  her  Majesty's  Treasury  under  the  authority 
of  this  section  of  this  Act  shall  be  laid  before  both 
Houses  of  Parliament  not  later  than  ten  days  from 
the  date  thereof,  if  Parliament  shall  be  then  sitting, 
and  if  not  then  sitting  within  ten  days  from  the  next 
meeting  of  Parliament. 

3.  The  Commissioners  for  the  Reduction  of  the 
National  Debt,  after  reserving  thereout  from  time  to 
time  such  sums  as  they  shall  think  fit,  shall,  under 
such  regulations  as  the  said  Commissioners  shall  di- 
rect, invest  the  interest  payable  to  them  on  account  of 
the  securities  created  under  this  Act,  and  the  divi- 
dends and  interest  on  all  other  securities  held  by  them 
fer  savings  banks,  and  all  monies  remitted  to  them  on 
account  of  savings  banks,  in  the  purchase  of  Parlia- 
mentary securities,  of  whatsoever  kind,  created  or  is- 
sued, or  which  may  hereafter  be  created  or  issued 
under  the  authority  of  any  Act  or  Acts  of  Parliament, 
and  directly  chargeable  on  the  Consolidated  Fund  of 
the  United  Kingdom,  or  in  any  stock  or  debentures 
or  other  securities,  the  dne  payment  of  the  interest  on 
which  is  expressly  gnarantei9d  by  authority  of  Parlia- 
ment. 

4.  If  it  shall  at  any  time  or  times  appear  to  the 
Commissioners  for  the  Reduction  of  the  National  Debt 
desirable  on  account  of  the  fund  for  the  banks  for 
savings  that  an  issue  in  money  should  be  made  out  of 
the  Consolidated  Fund  npon  account  of  the  amount 
charged  thereon  for  savings  banks  under  section  one 
of  this  Act,  the  Commissioners  of  her  Majesty's  Trea- 
sury may,  upon  a  certificate  to  that  effect,  under  the 
bands  of  the  Comptroller  General  or  Assistant  Comp- 
troller, acting  under  the  said  Commissioners  for  the 
Reduction  of  the  National  Debt,  issue  to  the  said 
Commissioners  out  of  the  Consolidated  Fund  or  the 
growing  produce  thereof  such  sum  as  shall  be  named 
in  such  certificate,  and  the  amount  of  the  charge  for 
savings  banks  uuder  section  one  of  this  Act,  shall  be 
reduced  by  the  amount  so  issued  accordingly. 


6,  At  least  one  half  of  the  whole  amount  of  Been- 
rities  held  by  the  Commissiooers  for  the  Reductiou  of 
the  National  Debt  for  Savings  Banks,  exclusive  of  and 
in  addition  to  the  amount  of  the  charge  upon  the  Con- 
solidated Fund  for  Savings  Banks  created  under  sec- 
tion one  of  this  Act,  shall  be  in  Parliamentaiy  stoda 
of  annuities,  or  in  exchequer  biUs  or  bonds,  or  otber 
securities,  the  interest  of  which  is  chargeable  upon 
the  Consolidated  Fnnd;  and  if  it  shall  appear  on  the 
twentieth  day  of  November  in  any  one  year  that  the 
amount  of  all  such  securities  held  by  the  said  Coid- 
missioners  for  Savings  Banks  shall  be  less  than  one 
half  of  the  whole  of  the  securities  so  held  by  them,  it 
shall  not  then  be  lawful  for  the  sud  CommissioDerB 
to  make  the  investments  in  any  other  securities  autho- 
rized by  this  Act  until  the  amount  of  such  first  Darned 
securities  shall  be  raised  by  further  investments  to 
the  full  amount  of  not  less  than  one  half  of  the  vbote 
securities  held  by  the  sud  Commissioners,  exclusive 
of  the  said  charge  npon  the  Consolidated  Fond  onder 
section  one. 

6.  A  balance  sheet  shall  be  prepared  by  the  Com- 
missioners for  the  Reduction  of  the  National  Debt  as 
soon  as  may  be  after  the  twentieth  day  of  November 
in  every  year,  in  which  shall  be  set  forth  the  ass^ 
and  liabilities  of  the  said  Commissioners  in  respect  of 
savings  banks  established  nnder  the  Act  of  the  ninth 
of  George  the  Fourth,  chapter  ninety- two,  to  the  credit 
of  which  shall  be  placed  the  amount  of  the  said  charge 
npon  the  Consolidated  Fund  for  twenty-four  milfiofls, 
and  of  all  other  monies  and  securities,  of  whatsoever 
kind,  held  by  the  said  Commissioners  on  account  of 
such  savings  banks,  on  the  said  twentieth  d»jofN<h 
vember^  vtduing  such  securities  respectively  at  the 
price  which  securities  of  like  kind  shall  bear  on  that 
day  in  the  public  market,  and  toltbe  debit  of  whkh 
account  shall  be  carried  the  total  amount  doe  by  the 
said  Commissioners  to  the  trustees  of  ssYings  banks 
on  account  of  the  remittances  made  by  them  for  in- 
vestment, and  a  copy  of  such  balance  sheet  shall  be 
laid  before  both  Houses  of  Parliament  not  later  than 
the  thirty-first  day  of  March  then  next  foDowing. 

7.  If  it  shall  appear  upon  such  balance  sheet  thrt 
the  amount  at  the  credit  of  the  said  accounts  is  insof- 
ficient  to  meet  the  liabilities  as  therein  set  forth,  and 
the  Commissioners  of  her  Miyesty's  Treason  shall  be 
satisfied  thereof,  the  sud  Commissk>ner8  shall,  bj 
warrant  under  their  hands,  declare  the  amonntof 
such  deficiency  to  be  a  charge  on  the  Consolidated 
Fund  of  the  United  Kingdom,  subject  to  the  legal 
claims  of  the  trustees  of  savings  banks  on  account  of 
the  sums  remitted  to  the  Commissioners  for  the  Re- 
duction of  the  National  Debt  for  investment 

8.  The  several  powers  and  authorities  which  nofj 
are  or  may  hereafter  be  vested  by  law  in  the  siid 
Commissioners  for  the  Reduction  of  the  Natwnai 
Debt  in  respect  to  the  funds  of  savings  banks,  except 
in  so  far  as  the  powers  now  vested  in  the  said  Com- 
missioners are  varied  by  this  Act,  shaU  be  beW  to 
continue  vested  in  the  said  Commissioners. 


CAP.  XXVI. 

An  Act  to  facilitate  the  drainage  of  land  in  Ire  w(L 

[Sth  Me,  1863.J 

Sec.  1.  Short  title. 

2.  Act  to  apply  to  Jrdand  OfJy* 
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3.  Dtfintthn  oj  terms, 

4.  AppUcationfor  cutfaU  to  adjoining  oumer. 

5.  Mode  of  making  application* 

6.  Assent  of  adjoining  oumer. 

?•  Becord  of  assent  of  adjoining  oumer. 

8.  Dissent  of  adjoining  owner.  Restdt  of  deci- 
sion, 

9*  Application  of  compensation  in  case  ofoumers 
under  disability. 

10.  If  drainage  scheme  approved  qfy  map  shall 

he  prepared. 

1 1.  Power  of  applicant  to  dear  drains. 

1 2.  Power  of  adjoining  owner  to  divert  drains. 

13.  Penalty  for  obetructing  or  injuring  drains. 

14.  Costs  oj  application. 

15.  Provision  in  case  of  change  of  natural  out- 

faU. 

16.  Appointment  of  arbitrators. 

17.  Powers  of  Act  cumtdative. 

*  WnsazAS  it  is  axpedient  that  greater  facilities  should 
be  afforded  for  the  dnunage  of  lands  In  Ireland:  Be 
it  therefore  enacted  by  the  Qneen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritnal  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows: 

PreUmvMry. 

1.  This  Act  may  be  cited  for  all  purposes  as  "The 

Land  Drainage  Act  {Ireland),  1863.'» 

2.  This  Act  shall  extend  to  Ireland  only. 

3.  *^ Waterconrse^'  shall  inclnde  all  rivers,  streams, 

drains,  sewers,  and  passages  throngh  which 
water  flows: 

"  Persons  "  shall  include  any  body  of  persons,  cor 
portte  or  unincorporate,  unless  there  is  some- 
thing in  the  context  inconsistent  therewith : 

*'  Owner,"  as  used  throughout  this  Act,  shall  have 
the  same  meaning  as  it  has  in  '*  The  Lands 
Clauses  Consolidation  Act,  1845 : " 

'*Laiid"  shall  extend  to  all  arable,  pasture,  or 
otherwise  profitable,  and  to  all  waste  uncnlti- 
Tftted  lan^  and  shall  also  extend  to  mes- 
suages, tenements,  mills,  weirs,  easements, 
and  other  hereditaments,  corporeal  or  incor- 
poreal, and  any  estate  or  interest  therein,  and 
any  undivided  part  thereof  or  any  of  them. 
Power  of  private  owners  to  procure  outfaUs. 

4.  Any  person  or  persons  interested  in  land,  who 
ia  or  are  desirous  to  drain  the  same,  and  in  order 
thereto  deems  it  necessary  that  new  drains  should  be 
opened  through  lands  belonging  to  another  owner  or 
owners,  or  thit  existing  drains  in  or  immediately  ad- 
joining lands  belonging  to  another  owner  or  owners 
should  be  cleansed,  widened,  straightened,  deepened, 
or  otherwise  improved,  may  apply  to  such  owner  or 
owners,  who  is  or  are  hereinafter  referred  to  as  the 
adjoining  owner  or  owners,  for  leave  to  make  such 
drains  or  improvements  in  drains  through,  on,  or  ad- 
joining the  lands  of  such  owner  or  owners. 

5.  Any  such  application  as  aforesud  shall  be  by 
notice  In  writing  under  the  hand  of  the  applicant  or 
applicants,  and  shall  be  served  on  the  owner  or  owners, 
and  also  on  the  occupier  or  occupiers,  if  the  owner  be 
not  the  occupier.  The  notice  shall  state  the  nature 
of  such  drains  or  improvements  in  drains,  be  accom- 


panied by  a  map,  on  which  the  length,  width,  and 
depth  of  the  proposed  drains  or  Improvements  In 
drains  shall  be  delineated,  and  shall  further  state  the 
compensation,  if  any,  which  the  applicant  or  appli- 
cants proposes  or  propose  to  pay. 

6.  The  adjoining  owner  or  owners  may,  by  deed 
under  hb  or  their  hand  and  seal,  assent  to  such  appli- 
cation, upon  such  terms  and  on  payment  of  such  com- 
pensation as  he  or  they  may  require,  and  any  assent 
so  given  shall  be  binding  on  all  parties  having  any 
estate  or  interest  in  the  land,  subject  to  the  following 
provisions: 

Istly.  That  any  arrangement  entered  into  by  any 
adjoining  owner  under  any  disability  or  incapa- 
city, or  not  having  power  to  assent  to  such  ap- 
plication except  under  the  provbions  of  this  Act, 
shall  not  be  valid  unless  the  same  is  approved 
by  two  surveyors,  one  of  whom  is  to  be  nomi- 
nated by  the  applicant  or  applicants,  and  the 
other  by  the  adjoinbg  owner;  and  each  of  such 
surveyors,  if  they  approve  of  the  arrangement, 
shall  nnnex  to  the  document  containing  the  sam^ 
a  declaration  to  that  effect,  subscribed  by  them: 

2ndly.  That  any  compensation  to  be  paid  by  the 
applicant  or  applicants  to  the  adjoining  owner  in 
cases  where  such  owner  is  under  any  disability 
or  incapacity,  or  has  not  power  to  assent  to  such 
application  except  nnder  the  provieions  of  this 
Act,  shall  be  applied  in  manner  in  which  the 
compensation  coming  to  parties  having  limited 
interests,  or  prevented  from  treating,  and  not 
making  title,  is  applicable  nnder  **  The  Lands 
Clauses  Consolidation  Act,  1845:" 

3rdly.  That  any  occupier  or  person  other  than  the 
owner  interested  in  the  lands  shall  be  entitled  to 
compensation  for  any  injury  he  may  sustun  by 
the  making  of  the  proposed  drains  or  improve- 
ments in  druns,  so  that  the  claim  therefor  be 
made  withm  twelve  months  after  completion  of 
such  drains  or  improvements  in  drains,  the 
amount  of  such  compensation  to  be  determined, 
In  case  of  dispute  by  two  or  more  justices  b 
petty  sessions  assembled,  or  if  such  occupiers  or 
other  person  do  not  consent  to  a  determination 
by  such  justices,  then  by  arbitration. 

7.  The  applicant  or  applicants  shall  forward  to  the 
derk  of  the  peace  of  the  county,  riding  or  division  of 
the  county,  wherein  the  hind  is  situate,  the  deed  con- 
taining the  assent  of  the  adjoining  owner  to  the  pro- 
posed drains  or  improvements  in  dnuns,  who  shall 
keep  the  same  in  his  office  as  a  record  of  the  proceed- 
ings between  the  parties. 

8.  The  adjoining  owner  shall  be  deemed  to  have 
dissented  from  the  application  made  to  him  if  he  fail 
to  express  his  assent  thereto  nitbin  one  month  after 
the  service  of  the  notice  of  application  on  him ;  and  in 
the  event  of  such  dissent  there  shall  be  decided,  by 
two  or  more  justices  in  petty  sesuons  assembled  (un- 
less the  adjoining  owner  require  the  same  within  such 
period  of  one  month  to  be  decided  by  arbitration), 
the  questions  following:  (that  is  to  say) 

(1.)  Whether  the  proposed  drains  or  improvements 
in  drains  will  cause  any  injury  to  the  ad- 
joining owner,  or  to  the  occupier  or  other 
person  interested  in  the  lands : 
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(2.)  Whether  any  bjaiy  that  may  be  caused  is  or 
Is  not  of  a  nature  to  admit  of  being  fnlly 
compensated  for  by  money. 

The  result  of  any  snch  dedsion  shall  be  as  follows; 
that  is  to  say, 

(1.)  If  the  decision  is  that  no  injnry  will  be  caused 
to  the  adjoining  owner,  to  the  occnpier,  or 
other  parties  interested  in  the  lands,  the 
applicant  or  applicants  may  proceed  forth 
with  to  make  the  proposed  drains  or  im- 
provements in  drains: 

(2.)  If  the  decision  is  that  injury  will  be  caused  to 
the  adjoining  owner,  occnpier,  or  other  par- 
ties interested  in  the  lands,  but  that  such 
injury  is  of  a  nature  to  admit  of  being  fully 
compensated  by  money,  the  justices  or  ar- 
bitrators shall  proceed  to  assess  such  com- 
pensation and  to  apportion  the  same  amongst 
the  parties  in  their  judgment  entitled 
thereto;  and  in  assessing  the  amount  of 
snch  oompensation  the  justices  or  arbitra- 
tors shall  take  into  consideration  the  bene- 
'  fit,  if  any,  to  be  derived  from  such  drains 
or  improvements  by  snch  adjoining  owner, 
occupier,  or  other  persons,  and  to  set  off 
the  same  against  the  amount  to  be,assessed 
by  them  for  such  oompensation;  and  on 
payment  of  the  sum  so  assessed  the  appli- 
cant or  applicants  may  proceed  to  make 
the  proposed  drains  or  improvements  in 
drains: 

(3.)  If  the  decision  Is  that  injury  will  be  caused  to 
the  adjoining  owner,  occupier,  or  other  par- 
ties interested  in  the  lands,  and  that  such 
injury  is  not  of  a  natura  to  admit  of  being 
fully  compensated  by  money,  the  applicant 
or  spplicants  shall  not  be  entitled  to  make 
ti^e  proposed  drains  or  improvements  in 
drains. 

9.  Where  the  compensation  assessed  by  the  jus- 
tices or  arbitratora  under  the  last  pi*ecediug  section  is 
payable  to  any  owner  or  other  person  who  is  uuder 
any  disability  or  incapacity,  or  is  not  entitled  to  re- 
ceive the  same  for  his  own  benefit,  such  compensation 
shall  be  applied  in  the  manner  in  which  the  compen- 
sation Is  applicable  uuder  the  '^Land^  Clauses  Conso- 
lidation Ac^  1846.** 

10.  The  justices  or  arbitrators,  as  the  case  may 
be,  in  the  event  of  their  approving  uf  a  scheme  of 
drainage  as  proposed  by  the  applicant  or  applicants, 
or  as  modified  by  themselves,  shall  cause  a  map 
thereof  to  be  prepared,  and  shall  certify  under  their 
hands  the  correctness  of  such  map;  and  it  shall  be 
the  duty  of  the  applicant  or  applicants  to  forward  the 
same  to  the  clerk  of  the  peace  of  the  county,  riding, 
or  division  of  the  county,  wherein  the  land  is  situate, 
who  shall  keep  the  same  in  his  office  as  a  record  of 
the  proceedings  between  the  paities. 

11.  After  drains  have  been  opened  cr  improve- 
ments in  drains  made,  in  pursuance  of  this  Act,  it 
shall  be  lawful  for  the  applicant  or  applicants,  his  or 
their  heirs  aiid  assigns,  for  ever  thereafter,  from  time 
to  time,  as  it  becomes  necessary,  to  enter  upon  the 
lauds  through  which  snch  drains  have  been  opened 
or  improvements  made,  lor  the  purpose  of  clearing 


out,  scouring,,  and  otherwise  maintaining  the  same  in 
a  due  state  of  efficiency;  and  If  such  drams  or  im- 
provemeots  In  drains  are  not  kept  so  cleared  ont, 
scoured,  and  muntained  In  a  due  state  of  effidency, 
the  owner  or  occupier  for  the  time  being  of  the  lancU 
through  or  on  which  such  drains  or  improvements  in 
drains  are  made  may  clear  out,  scour,  and  otherwise 
maintain  the  same  in  a  due  state  of  efficiency,  and  re- 
cover the  expenses  incurred  in  such  deariug  ont, 
scooring,  or  maintenance,  in  a  summary  manner,  at 
petty  sessions  or  by  civil  bill,  from  the  applicant  or 
applicants,  his  or  their  heirs  or  assigns. 

12.  The  owner  for  the  time  being  of  the  land 
through  or  in  which  any  drain  may  be  opened  or  im- 
provements in  drains  made,  in  pursuance  of  this  Act, 
may  fill  up,  divert,  or  otherwise,  deal  with  snch  drains 
or  improvements  in  drains^  on  condition  of  first  mak- 
ing and  laying  down  in  lien  thereof  drains  eqaall/ 
efficient;  and  any  dispute  as  to  the  efficiency  of  drains 
so  laid  down  shall  be  decided  by  two  or  more  josticea 
assem.ilcd  in  petty  sessions,  or,  if  desired  by  either 
party,  by  arbitration. 

13.  Any  person  who  wilfully  obstructs  any  person 
making  auy  drains  or  improvements  in  drains,  m  pur- 
suance of  this  Act,  and  any  person  who  wilfnllj  ilaou 
up,  obstructs,  or  in  any  way  injures  any  drains  or 
improvements  in  drains  so  opened  or  made,  shall  for 
each  offisnce  incur  a  penalty  not  exceeding  ten  pounds, 
to  be  recovered  in  a  summary  manner  before  two  or 
more  justices  at  petty  sessions. 

14.  All  costs,  chiargea,  and  expenses  reasonablj 
incurred  by  the  adjoining  owner  in  respect  of  tnj 
application  made  in  pursuance  of  this  Act  bhall  be  de- 
frayed by  the  applicant  or  applicants. 

15.  Where  auy  person  b  desirous,  in  pursuance  of 
this  Act,  of  constructing  any  drain  by  means  whereof 
any  brook,  river,  or  other  wateicourse  will  be  dif^ted 
from  its  ordinary  channel  into  any  other  brook,  liver, 
or  watercourse,  he  shall  cause  a  copy  of  the  notice 
hereby  required  to  be  served  on  the  adjoining  owner 
to  be  published  by  advertisement  once  at  least  in  each 
of  three  successive  weeks  in  some  local  newspaper 
circulating  in  the  district  in  which  the  drain  proposed 
to  be  constructed  is  situate,  and  to  be  served  od  all 
owners  of  laud  abutting  upon  the  brook,  [iver^or 
other  watercourse  into  which  the  diversion  b  made, 
and  situate  within  four  miles  of  the  poiut  of  junctioo, 
and  shall  deposit  a  copy  of  the  map  hereby  required 
to  accompany  the  notice  served  on  the  adjoining 
owner  with  the  clerk  of  the  peace  of  theconntj,  riding 
or  division  ,of  a  county,  wherein  the  proposed  dram 
is  situate;  and  it  shall  be  lawful  for  any  person,  being 
the  owner  of  land  capable  of  being  injured  bjr  die 
proposed  drain,  within  eight  weeks  afker  the  first  no- 
tice of  the  proposed  drain  appears  in  the  new8|)aper, 
to  serve  notice  that  he  apprehends  iujury  from  such 
dnun  on  the  person  proposing  to  make  the  same,  and 
thereupon  such  owner  shall  be  deemed  to  have  dis- 
sented, and  shall  be  entitled  to  the  same  rights  sod 
privileges  under  this  Act  a^  if  he  were  the  adjoinuig 
owner. 

16.  Where  any  question  Is  by  this  Act  to  be  de- 
cided by  justices  or  arbitration,  at  the  option  of  m 
adjoining  owner,  occupier,  or  other  person  interested, 
two  arbitrators  shall  be  nominated,  one  by  the  appu* 
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caot  or  appKcants,  aod  the  other  by  sach  adjoining 
owner,  oocapter,  or  other  person  interested,  as  the 
case  maj  be;  and  in  default  of  snch  adjoining  owner, 
occupier,  or  other  person  interested  in  nominating  an 
arbitrator,  it  shall  be  lawful  for  any  two  or  more  justices 
In  petty  sessions,  after  notice  to  snch  adjoining  owner, 
oocnpler,  or  other  person  to  nominate  snch  arbitrator; 
and  the  arbitrators  shall  decide  the  several  questions 
mentioned  in  this  Act,  and  shall  have  power,  m  case 
of  disagreement,  to  call  in  an  nmpire;  and  snch  arbi- 
trators and  umpire,  as  the  case  may  be,  shall  make 
then:  award  on  the  said  several  matters. 

17.  All  powers  given  by  this  Act  shall  be  deemed 
to  be  in  addition  to  and  not  in  derogation  of  any 
other  powers  now  existing  by  common  law,  or  under 
any  Act  or  Acts  of  Parliament  heretofore  passed  and 
now  remaining  unrepealed;  and  every  person  may  ex- 
ercise aoch  other  powers  in  the  same  manner  as  if  this 
Act  had  not  passed,  anything  herein  contained  not- 
withstanding. 

CAP.  XXVIL 
An  Act  to  amend  the  Law  relating  to  marriages  in 
Jre/cuKi  [8th  Jtm«,  1863.] 

Sec.  1.  No  ncUce  of  marriage  to  oe  publMed  be/ore 
Poor-Law  Ouardunu. 

2.  Form  of  notice  of  marriage  to  Begietrar  aa 

inecheduU(A.) 

3.  Proceedings  of  registrar. 

4.  Notice  of  marriage  to  be  aooompanied  by  a 

solemn  declaration  by  one  of  the  parties  as 
form  m  schedule  (B.J 

5.  Cirtifieate  not  to  issue  imtU  after  twenty-one 

diys^  nor  licence  to  be  granied  after  seven 
<%& 

6.  Begittrar-Oeneral  toflimith  registry  boohs. 
7-  Place^  time,  ^c  of  marriage. 

8.  Marriages  under  this  Act  good  and  cognizable. 

9.  Entry  of  marriage  by  miiaster  in  registry 

books. 

10.  Penalty  for  not  registering  marriage. 

11.  Begistrar  not  to  grant  licences  for  marriage 

in  certain  cases. 

12.  The  registration  of  places  of  public  worship 

by  trustee^  4rc 

13.  Consent  of  minister^  ^,  necessary. 

€4.  Omission  to  send  notice  ofmarriage^  penalty 
£40. 

15.  Penalty  on  making  false  declaration^  or  giv- 
ing false  notice. 

16.  Not  to  alter  provisions  of  existing  Act^  except 

where  at  variance  with  this  Act. 

17.  Gommencemoni  ofAcL 

18.  LimUalion  oj  Act 

*  Wbkbsaa  an  Act  was  passed  in  the  seventh  and 
eighth  years  of  the  reign  of  her  present  Majesty, 
chapter  eighty  one,  intituled  An  Act  for  Marriages 
m  Ireland,  and  for  registering  such  Marriages;  and 
it  is  expedient  to  alter  and  amend  the  provisions  of 
the  said  Act,  so  far  as  is  hereinafter  provided:  Be  it 
therefore  enacted  by  the  Qneen^s  most  excellent  Ma- 
jesty, by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons  in  this  pre- 
sent Parliament  assembled,  and  by  the  authority  of 
the  aamc,  as  follows: 


1.  In  case  of  any  party  intending  marriage  under 
the  provisions  of  the  said  recited  Act  or  of  this  Act, 
no  notice  of  snch  intended  marriage  shall  be  read  or 
published  before  the  gnsrdians  of  any  Poor-Law 
Union  in  Ireland^  or  be  transmitted  by  any  registrar 
to  the  clerk  of  any  such  gnardlans. 

2.  Every  notice  of  an  intended  marriage  given  to 
the  registrar  nnder  the  provbions  of  the  said  recited 
Act  or  of  this  Act  shall  be  in  the  form  set  forth  in 
the  schedule  (A.)  to  this  Act  annexed,  and  shall 
state»— 

(1.)  The  tme  name,  surname,  profession,  or  condi- 
tion of  each  of  the  persons  intending  mar- 
riage: 

(2.)  The  chnrch,  chapel,  or  place  of  public  wor- 
ship which  the  persons  intendmg  marriage, 
or  either  of  them,  nsnally  attend: 

(3.)  The  usual  dwelling  pUee  of  each  of  them: 

(4.)  The  time,  not  being  less  than  seven  days, 
during  which  each  has  dwelt  therein  (un- 
less snch  time  is  more  than  one  month,  in 
which  case  it  may  be  so  stated): 

(6.)  The  church,  chapel,  or  registered  place  of 
public  worship,  or  other  place  in  which  the 
marriage  is  intended  to  be  celebrated  (which 
must  be  a  place  within  the  district  of  the 
registrar  to  whom  the  notice  is  given): 

(6.)  Whether  the  marriage  is  intended  to  be  cele* 
brated  by  virtue  of  the  registrar's  certifi* 
cate,  or  by  virtue  of  his  licence. 

3.  The  registrar  shall  then  proceed  as  follows: 
(1.)  He  shall  file  the  notice  so  £^ven  to  him,  and 

keep  the  same  with  the  records  of  his  office: 
(2.)  He  shall  forthwith  enter  a  tme  copy  of  the 
notice  in  his  marriage  notice  book  (supplied 
to  him  by  the  regbtrar  general): 
(8.)  He  shall  keep  this  book  open  for  the  mspeo- 
tion  of  all  persons  at  all  reasonable  times 
without  fee: 
(4.)  He  shall,  on  the  day  on  which  he  shall  have 
received  such  notice,  or  on  the  following 
day  at  the  latest,  send  by  post,  in  a  regis- 
terod  letter,  a  copy  of  the  notice,  under  his 
hand,— 
To  the  minister  of  the  church,  choral,  or 
i^gbtered    pUee  of  public  worship 
stated  in  the  notice  as  that  in  which 
the  marriage  is  intended  to  be  solemn- 
iaed;  and 
To  the  minister  of  the  church,  chapel, 
or  place  of  public  worship  to  wbicli 
the  parties  to  the  marriage,  or  either 
of  them  nsnally  attend; 
.Or  the  registering  officer  of  the  Society 
of  Friends,   or  secretary  of  a  Syna- 
gogue, by  whom  respectively  the  mar- 
riage is  to  be  registered,  as  the  case 
may  require: 
(5.)  When  the  marriage  is  intended  to  be  con* 
tracted  in  the  office  of  the  registrar,  he 
shall,  in  addiiion  to  sending  a  copy  of  the 
notice  to  the  minister  of  the  ohnrch,  chapel, 
or  place  of  public  worship   as  aforesaid, 
forthwith  suspend  a  copy  of  the  notice,  on 
a  printed  form  properly  and  legibly  filled 
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nm  in  some  oonBpicaons  place  in  hia  office, 
and  keep  tlie  same  so  suspended, — in  the 
case  of  a  marriage  intended  to  be  cele- 
brated bj  virtne  of  a  certificate,  for  twenty- 
one  dajs, — and  in  the  case  of  a  marriage 
intended  to  be  celebrated  by  virtoe  of  a  li- 
cence, daring  seven  days,  nesLt  after  the 
day  of  entry  of  the  notice ; 
And  the  registrar  shall  be  entitled  to  a  fee  of  one 
shilling  for  each  registered  letter  sent  by  him. 

4.  Any  party  intending  marriage  under  the  provi* 
sions  of  this  Act,  shall,  at  the  time  of  giving  the  re- 
gistrar the  notice  required  by  this  Act,  make  and 
sign  or  subscribe  a  solemn  declaration  in  writing  (ac- 
cording to  the  form  set  forth  in  schedule  (B.)  to  this 
Act  annexed),  that  he  or  she  believes  that  there  is  no 
impediment  of  kindred  or  alliance  or  other  lawful  hin- 
drance to  the  said  marriage,  and  that  the  parties  to  the 
said  marriage  have  for  the  space  of  one  month  imme- 
diately preceding  the  giving  of  such  notice  usually  at- 
tended Divine  worship  in  the  church,  chapel,  or  meet- 
ing-houw  named  in  such  notice,  and  that  the  parties 
to  the  said  marriage,  in  case  the  marriage  is  intended 
to  be  had  without  licence,  have  for  the  space  of  seven 
days  immediately  preceding  the  giving  of  such  notice 
had  their  usual  place  of  abode  and  residence  within 
the  district  of  the  regbtrar  or  respective  registrars  to 
whom  such  notice  or  notices,  as  the  case  may  be, 
shall  be  so  given;  or  m  case  such  marriage  is  intended 
to  be  had  by  licence,  that  one  of  the  parties  had  for 
the  spac^  of  fifteen  days  immediately  preceding  the 
giving  of  such  notice  had  his  or  her  usual  place  of 
abode  and  residence  within  the  district  of  the  regis- 
trar to  whom  such  notice  shall  be  so  given;  and  when 
either  of  the  parties  intending  marriage,  and  not  being 
a  widower  or  widow,  shall  be  under  the  age  of  twen- 
ty-one years,  the  party  making  such  dedu'ation  shall 
further  declare  that  the  consent  of  the  person  or  per- 
sons whose  consent  to  such  marriage  is  by  law  re- 
quired has  been  £^ven,  or  (as  the  case  may  be)  that 
tiiere  is  no  person  whose  consent  to  such  marriage  is 
by  hiw  required;  and  every  declaration  so  made  as 
aforesaid  shall  be  signed  and  subscribed  by  the  party 
making  the  same  in  the  presence  of  the  registrar  to 
whom  the  notice  of  the  marriage  is  given,  who  shall 
attest  the  same  by  adding  thereto  his  name,  descrip- 
tion, and  place  of  abode;  and  no  certificate  or  licence 
for  marriage  shall  be  issued  or  granted  pursuant  to 
any  such  notice  as  aforesaid  unless  the  said  notice  bo 
a'^companied  by  such  solemn  declaration  duly  made 
and  signed  or  subscribed  and  attested  as  aforesaid, 
and  the  registrar  shall  file  such  declaration,  and  keep 
the  same  with  the  records  of  his  office. 

5.  The  registrar  shall  not  in  any  case  issue  a  certi- 
ficate until  after  the  expiration  of  twenty-one  days,  or 
grant  a  licence  until  after  the  expiration  of  seven 
days,  from  the  day  of  entry  of  the  notice  by  him. 

6.  The  registrar  general  shall  furnish  to  the  minis- 
ter of  every  regbtered  pUce  of  pubUc  worship  in 
which  .marriages  may  be  solemnized,  marriage  ren- 
ter books  in  duplicate,  and  forms  for  certified  copies 
thereof,  as  provided  under  the  said  lecited  Act.  One 
copy  of  every  such  register  book,  when  filled,  shall  be 
delivered  to  the  registrar  of  marriages  of  the  district 
in  which  such  registered  place  of  worship  is  utuate, 


and  the  other  copy  shall  remam  in  the  costody  of  rach 
minister,  and  be  kept  by  him  with  the  other  registers 
of  his  place  of  worship. 

7.  Every  marriage  aolemniaed  by  viitne  of  a  re- 
gistrar's certificate  of  publication  of  notice,  or  of  a  re- 
gistrar's licence,  according  to  the  usages  of  any  church, 
denomination,  or  body  of  .Protestant  Christiaos  shall 
be  solemnized,— 

(i.)  By  a  mmister  of  the  chnrch,  denomination,  or 
body  to  which  the  parties  to  the  mairiage^ 
or  either  of  them,  shall  betong; 
(2.)  In  the  registered  place  of  publie  worship 

named  in  the  notice; 
(3.)  Between  the  honrs  of  dght  in  the  moming 

and  two  in  the  afternoon ; 
(4.)  With  open  doors; 

(5.)  In  the  presence  of  two  or  more  credible  wit- 
nesses besides  the  officiating  mmister  or 
person  solemnising  the  marriage; 
And  not  elsewhere  or  otherwise.  If  any  person  w3- 
fully  solemnise  a  marriage,  or  pretended  marriage, 
contrary  to  the  present  proTision»  he  shall  be  guilty 
of  felony. 

8.  The  presence  of  the  registrar  shall  not  be  oeoe»- 
sary  at  any  marriage  celebrated  under  the  prorisiona 
of  this  Act,  in  any  house  of  worship  registered  or  oe^ 
tified  under  the  said  recited  Act  or  this  Act;  and 
every  such  marriage  shall  be  good  and  cognizable  in 
like  manner  as  any  marriage  solemnised  under  the 
provisions  of  the  said  recited  Act;  nor  shall  the 
mmister  who  shall  solemnise  any  such  marriage  with- 
out the  presence  of  the  registrar  be  guilty  of  felonj. 

9*  Every  mmister,  immediately  after  the  solemni- 
sation  of  any  marriage  by  him,  shall  enter  in  both 
the  duplicate  marriage  register  books  of  the  phtce  of 
worship  in  which  the  marriage  is  solemnised^  the  re- 
quisite particulars  respecting  such  marriage;  u^^ 
every  such  entry  shall  be  signed  by  such  mmifltor, 
and  by  the  persona  married,  and  by  two  witnesses  at 
the  least;  and  such  minister  shall,  in  April,  Jv^^ 
October^  and  January^  every  year,  send  to  the  regis- 
trar of  marriages  of  the  district  in  which  soch  place 
of  worship  is  situate,  on  a  printed  form  (sttpplied  to 
him  by  the  registrar-general),  a  copy,  certified  by  him 
under  his  hand,  of  all  entries  in  the  diq)Iicate  mar- 
riage register  books  in  his  keeping  made  in  the  qov- 
ter  of  a  year  then  last  past,  or  certify  under  his  hand 
that  no  such  entry  has  been  made  in  snch  quarter,  if 
the  case  so  be. 

10.  If  any  mimster  neglect  or  refuse  to  register  as 
aforesaid  any  marriage  which  under  this  Act  it  is  hts 
duty  to  register,  he  shall  for  such  ofience  be  liable  to 
a  penalty  of  forty  pounds,  recoverable  in  the  sane 
manner  in  which  fines  and  forfeitures  imposed  by  toe 
said  recited  Act  are  now  recoverable,  with  full  costs 
of  suit,  by  any  person  who  shall  sue  for  the  same. 

1 1.  Nothing  in  this  Act  contained  shall  aotbonse 
any  registrar  to  grant  a  licence  for  marriage  in  *d7 
chnrch  or  chapel  in  which  marriages  may  be  solem' 
nised  according  to  the  rites  of  the  united  Chnrch  of 
England  and  Ireland^  or  in  any  church  or  chapel  be- 
tonging  to  the  said  united  Church,  or  licensed  for  tbe 
celebration  of  Divine  worship  according  to  the  ntes 
and  C3rcm:nies  of  the  said  united  Church. 

12.  Any  trustee  or  owner  of  >  separate  buiwmg 
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(not  being  a  charch  or  chapel  belonging  to  the  united  \ 
Charch  of  England  and  Ireland)  used  as  a  place  of 
pnblic  worship  bj  any  Church,  denomination,  or  body  | 
of  Protestant  Christians,  or  any-offi^ting  minister  of 
any  such  place  of  public  worship,  may  ^rtify  in  writ- 
ing, signed  by  him,  to  the  registrar-general,  that  such 
bnUdiog  b  so  nsed,  and  shiA  at  the  same  time  deliver 
to  the  registrar-general  a  certificate  signed  by  ten 
householders  at  the  least  that  such  building  has  been 
used  by  them  during  one  year  at  least  as  their  usual 
place  of  public  worship,  and  that  they  are  desirous 
that  such  place  should  be  registered ;  and  such  trus- 
tee, owner,  or  minister  shall  countersign  such  certifi- 
cate. On  the  receipt  of  such  certificates  the  regis- 
trar-general shall  register  such  place  of  public  worship 
in  the  general  registry  office,  and  shall  send  a  certifi- 
cate of  such  registration  to  the  person  certifying,  and 
to  the  registrar  of  the  district  in  which  such  place  of 
pabKc  worship  shall  be  situated,  who  shall  keep  the 
same  with  the  other  records  of  his  office;  the  regis- 
trar-general shall  also  give  public  notice  of  such  regis- 
tration  by  advertisement  in  the  Dublin  OaxeUe^  and 
in  a  newspaper  circulating  in  the  county  where  the 
place  of  public  worship  is  situate.  For  every  such 
entry,  certificate,  and  publication  the  registrar  gene- 
ral diall  receive,  at  the  time  of  delivery  to  him  of  the 
Cfftficatea,  the  sum  of  one  pound. 

13.  No  such  marriage  as  aforesaid  shall  be  solem- 
niaed  in  any  soch  place  of  public  worship  without 
the  consent  of  the  minister,  or  of  one  of  the  trustees 
or  owners,  deacons,  or  managers  thereof. 

14.  If  any  registrar  shall  neglect  or  refuse  to  send 
a  copyof  the  notice  given  to  him  by  either  of  the  par- 


ties intending  marriage  to  the  minister  of  the  church, 
chapel,  or  registered  place  of  public  worship  where 
the  marriage  is  to  be  solemnized,  and  to  the  minister 
of  the  church,  chapel,  or  registered  place  of  public 
worship  where  the  parties  to  the  marriage,  or  either 
of  them,  usually  attend,  he  shall  be  liable  to  a  penalty 
of  forty  pounds,  recoverable  as  aforesaid,  with  full 
costs  of  suit,  by  any  person  who  shall  sue  for  the 
same. 

15.  Ay  person  who  shall  knowingly  or  wilfully 
make  any  false  declaration,  or  sign  any  false  notice, 
reqaired  by  the  said  recited  Act  or  by  this  Act,  for 
the*  purpose  of  procuring  any  marriage,  shall  snffisr 
the  penalties  of  peijury. 

16.  Except  where  the  provisions  of  the  said  re- 
cited Act  are  expressly  altered  by  or  are  at  variance 
with  the  provisions  of  this  Act,  nothing  ^herein  con- 
tained, shall  alter,  repeal,  or  afiect,  or  be  construed  so 
as  in  any  manner  to  alter  repeal,  or  afiect  any  of  the 
provisions  or  clauses  contained  in  the  said  Act,  but, 
except  as  aforesaid,  the  same  4>rovisions  and  clauses 
respectively  shall  be  and  remain  in  full  force  and  efiect 
as  if  this  Act  had  not  been  passed;  and  this  Act 
shall,  except  as  aforesaid,  be  considered  as  incorpo- 
rated with  the  same  provisions  and  clauses,  and  be 
construed  in  connexion  therewith. 

17.  This  Act  shall  come  into  operation  on  the  first 
day  of  August^  one  thonsand  eight  hundred  and  sixty- 
three,  and  none  of  the  provisions  thereof  shall  take 
effect  previous  to  that  day. 

18.  This  Act  shall  not  apply  to  either  England  or 
Scotland. 


SCHEDULE      (A.) 

NOTIOB   OF    MABBIAOB. 

To  A.B,^  Re^stnr  lor  Deputy  Registrar]  of  the  District  of  in  the  County  of 

1,  the  BDdenigned  Jbsms  Smith,  hereby  give  you  notice,  that  a  Marriage  is  intended  to  be  had,  withoat  [or  by.  «s 
tie  tnt  mmf  &e]  licence,  within  three  calendar  months  from  the  date  hereof,  between  me  and  the  other  party  named 
•od  desdibed ;  (that  is  to  say,) 


Bur* 


Jmm€9 
Smith 


tha 
Orten 


Con- 


Widomer 


Spimttr 


Bank 

or 

Pio- 


Iron^ 


Age. 


T\pent^- 

Jive 
Yeare 


Nineteen 
Yeart 


Dwelling 
PlMe. 


S8  TVtntfy. 
Street, 
rieh  of  St 
Andrew's, 
CUy  oj 
Dublin. 


Pa-Doyt 


OropeFarm 
Toumlond 
of  Orove, 
Parieh  qf 

Moryho* 

rough. 


LeiiffUi 
BMid«noe. 


Seven 

Fifti 
Dags,  OM 
the     ease 

may  6e]. 


Mor$ 

than 

One 

Month. 


Ohur«h,Chftp«], 
or  Place  of 

Wonhlp  which 
the  Partiee 

aroelly  attend 
rMpectlTeljr. 


Church,  Chapel, 
Place  of 

Public  Wonhlp. 
or  BiUldlng 
In  which  the 

Marriage  ia  to  be 


FirimitiveWeM' 
legan    Me 
thodist   Cha> 
pel.       Great 
George*$  St 


Sion    CAc^l 
Maryborough 


-I- 
I 


District  and  County 

la  which  the  parties  re- 

apectitcly  dwelL 


Dietriett^  . 
Diairiet. 


County  OJ 


ountyof'^ 
0/ Dublin 


—  South 
•  the  City 


District  <if  Maryborough, 
County  qf  Queen'e  Co. 


yntatu  my  hand  this  [ 


]  day  of  [  ]  One  thoamnd  eight  hnndred  and  Isixty'three}, 

(Signed)        Jamee  Smith. 
(The  partlsQian  in  tUa  tchednto  to  be  entered  •eeorOiog  to  the  faoi) 
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SCHEDULE  (B.) 

I,  the  ondersigned,  Joxmb  Smithy  of  23  Trinity  strutt 
parish  of  St  Andrew^  dty  of  DubUn.  hereby  soleiODly 
declare,  that  i  believe  there  is  no  impediment  of  kin- 
dred or  alliance  or  other  lavfn!  hindrance  to  my  mar- 
riage with  Martha  Oreen^  of  Orove  Farm,  townland 
of  Chove^  parish  of  Maryborough^  and  that  we,  the 
above-named  James  Smith  and  Mary  Chreen^  have 
for  the  space  of  one  month  Immediately  preceding  the 
giving  the  notice  of  onr  marriage  nsnally  attended 
Divine  worship  in  the  church,  chapel  or  meeting- 
house belonging  to  the  \hert  insert  (he  churchy  deno- 
mination,  or  body  of  Froiestani  Christians  to  which 
such  place  of  worship  shall  belong  (as  the  case  may 
be]  **  in  the  parish  of  ,**  or  *' ecclesiastical  dis- 

trict of  /'  within  the  south  district  of  , 

and  eonnty  of  the  city  of  Dublin. 

And  that  /,  the  ab'jve-named  James  Smithy  have 
for  the  space  of  fifteen  days  Immediately  preceding 
the  giving  the  notice  of  marriage,  had  my  osnal  place 
of  abode  and  residence  [if  the  marriage  is  Uended  t  o 
be  had  in  a  church  or  chapel  of  the  United  Church  of 
England  and  Ireland^  insert  the  following  words 
''  in  the  parish  of  ,"  or  **•  In  the  ecclesiastical 

district  of  f^  (as  the  case  may  be)  and  add  the 

name  of  the  parish  or  ecclesiastical  district  in  which 
one  of  the  parties  resides"]  within  the  south  district  of 
,  eonnty  of  the  dty  of  Dublin: 

And  I  further  declare  that  I  am  not  a  minor  under 
the  age  of  twenty-one  years,  and  that  the  other  party 
herein  named  and  described  Is  not  a  minor  under  the 
age  of  twenty-one  yearn  [if  one  or  both  of  the  parties 
be  under  age  these  words  must  be  expunged]^  [or  as 
the  case  may  be] : 


And  I  further  declare  that  sh^  [or  7],  the  said 
Martha  Oreen  not  being  a  widow  [or  widower]^  is 
[or  am]  a  minor  under  the  age  of  twenty-one  years, 
and  that  the  consent  of  Oeorge  Oraham^  whose  con- 
sent to  her  [or  my]  marriage  Is  required  by  law,  has 
been  duly  given  and  obtuned  thereto  [or  ^*  that  there 
is  no  person  whose  consent  to  Aer  [or  my]  marriage 
by  law  is  required  "  (as  the  case  may  be) : 

And  I  make  the  foregoing  declarations  solemnly 
and  deliberately,  conscientiously  believing  the  same  to 
be  tme»  pursuant  to  the  provisions  of  an  Act  passed 
in  the  year  of  her  Majesty  Queen  Victoria, 

chapter  mtitnled,  **  An  Act  to  amend  the  Law 

relating  to  Marriages  in  Ireland,"  well  knowing  that 
every  person  who  shall  knowingly  or  wilfully  make 
and  sign  or  subscribe  any  false  declaration,  or  who 
shall  sign  any  false  n  nice,  for  the  purpose  of  procur- 
ing any  marriage  under  the  proyisions  of  the  said  Act 
above  mentioned,  or  of  any  Act  therein  recited,  shall 
snfler  the  penalties  of  perjury.  In  witness  whereof  I 
have  hereunto  set  and  subscribed  my  hand,  this  fifth 
day  of  August,  1663. 

James  Smiths 

Signed  and  declared  by  the  above  named 
Jamts  Smith  in  the  presence  of 

James  Casey ,  of  [insert  place  of  abode]. 
Registrar  of  the  south  district,  county 
of  the  city  of  Dublin. 


CAP.  XXVIIL 
An  Act  to  give  further  Facilitiee  to  the  Holders  of  Un 

Public  Stocks.  [8th  June,  1863.] 

Sec.  1.  Short  tide. 

2.  D^nition  of  terms* 

3.  Right  to  certificate  of  title  to  stocL 

4.  Restriction  as  to  trustees  taking  certyicata  of 

title. 

5.  General  provisions  as  to  certificatee  ofikk, 

6.  Distinction  between    certificates  of  title  to 

bearer  and  nominal  certificates, 

7.  Nominee  in  a  nominal  cer^ficaU  not  entitled 

to  home  it  renewed  as  nandnaL 

8.  Fees  in  respect  of  dealings  with  stock  taidtr 

this  Act 
d.  Remuneration  to  the  bank, 

10.  Cfeneralregulathns  with  respect  to  ctrtifcottt 

of  title. 

11.  Income  tax, 

12.  Unclaimed  dividends. 

1 3.  Provisions  as  to  public  stodts  outstanding. 

14.  Penalties  on  persons  committing  forgery. 

15.  Penalties  on  persons  falsely  personating  (WUr 

ers  of  stock 

16.  Penalties  on  persons  engramng  plates,  i^ 

*  Wherxab  it  is  expedient  to  give  fnither  facilities  to 
the  holders  of  the  public  stocks  m  respect  of  the  tnqs- 
fer  thereof,  and  the  receipt  of  the  dividends  tbereoo:  * 
be  it  enacted  by  the  Queen's  most  exceUeot  Mtjestj, 
by  and  with  the  advice  and  consent  of  the  \ot^  vf»- 
ritnal  and  temporal,  and  commons,  in  this  preeeot 
Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows: 

1.  This  Act  may  be  cited  for  all  purpoeee  is  the 
<«  Stock  Certificate  Act,  1863.** 

2.  In  this  section  and  elsewhere  in  this  Act  the 
following  expressions  have  the  meanings  hen  m^ 
to  them: 

>«The  bank"  shall,  with  reference  to  the  palft 
stocks  transferable  at  the  Bank  of  En^ 
and  certificates  issued  nnder  this  Act  in  re- 
spect thereof,  and  the  coupons  of  sncb  certifi- 
cates, mean  the  governor  and  compao/  of  the 
Bank  of  England,  and  shall,  with  reference  to 
the  public  stocks  transferable  at  the  Bink  of 
Ireland,  and  certificates  Issued  nnder  this  Act 
in  respect  thereof  and  the  coupons  of  soch 
last-mentioned  ceitlficates,  mean  the  goreinor 
and  company  of  the  Bank  of  Irdand. 

"  The  Treasury  "  shall  mean  the  ComraiMioDcre  of 
her  Majesty's  Treasury,  or  any  two  of  them: 

««  The  public  stocks  "  shall  mean  any  stocks  form- 
ing part  of  the  National  Debt,  and  tnuufenble 
in  the  books  of  the  bank,  and  ''  share  in  the 
public  stocks "  shall  include  any  part  of » 
share: 

** Person  "  shall  include  corporation: 

**  Felony  "  shall  mean  and  include  crime  and  of- 
fence in  Scotland. 

3.  With  the  exception  and  subject  to  the  conditiflos 
hereinafter  mentioned,  every  person  inscribed  in  the 
books  of  the  Bank  of  England  or  of  the  Bank  oi 
Irdand  as  proprietor  of  a  share  m  the  public  sto^ 
may  obtain  a  certificate  or  certificates  of  title  to  tw 
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said  share,  or  to  Any  part  thereof,  haying  annexed 
conpoos  entitling  the  bearer  to  the  diridends  payable 
ID  respect  of  that  share  or  part  of  a  share. 

4.  No  trostee  of  any  share  in  the  said  stocks  shall 
apply  for  or  hold  a  certificate  of  title  to  that  share  un- 
less he  is  anthorized  so  to  do  by  the  terms  of  his 
trust;  and  any  contravention  of  this  section  by  a 
trustee  shall  be  deemed  to  be  a  breach  of  trust,  and 
be  paoiahable  accordingly;  nevertheless  tbis  section 
shall  not  impose  on  the  bank  any  obligation  to  inquire 
whether  a  person  applying  for  a  certificate  of  title  un- 
der this  Act  Is  or  not  a  trustee,  nor  subject  them  to 
any  lijJ)ility  in  the  event  of  their  granting  a  certificate 
of  title  to  a  trustee,  nor  invalidate  any  certificate  of 
title  \f  granted. 

5.  No  certificate  shall  be  granted  in  respect  of  any 
sum  of  stock  not  being  fifty  pounds,  or  a  multiple  of 
fifty  pounds,  or  in  respect  of  any  larger  amount  than 
one  thonsand  pounds: 

The  treasury  may  by  warrant  declare  that  any  one 
or  more  of  the  pnbUc  stocks  specified  in  the  warrant 
shall  be  subject  to  the  provisions  of  this  Act;  but, 
QDtil  that  declaration  is  made,  stock  certificates  shall 
bo  issued  only  in  respect  of  the  three  per  centum  con- 
solidated annuities,  reduced  three  per  c^nttim  annuities, 
and  the  new  three |Mr  centum  annuities: 

The  coupons  annexed  to  a  stock  certificate  shall 
comprise  the  dividends  payable  in  respect  of  the  stock 
described  in  the  certificate  for  a  period  of  not  less 
than  five  years,  commencing  from  the  date  of  the  cer- 
tificate. At  the  expiration  of  that  period  fresh  cou- 
pons shall  be  issued  for  a  further  period  of  not  less 
than  five  years,  and  so  for  successive  periods  of  not 
less  than  five  years  during  the  continuance  in  force  of 
the  stock  certificate;  but  the  bank  may,  if  they  think 
fit,  in  lien  of  issuing  fresh  coupons  in  respect  of  a  cer- 
tificate, give  in  exchange  a  fresh  certificate  with  cou- 
pons attached  thereto: 

Coupons  shall  be  payable  at  the  chief  establbhment 
of  the  bank  at  the  expiration  of  three  clear  days  from 
the  day  of  presentation,  and  at  any  branch  establish- 
ment of  ^e  bank  situate  more  than  ten  miles  from  the 
chief  establishment,  at  the  expiration  of  five  clear  days 
from  the  day  of  presentation : 

The  payment  to  the  bearer  of  any  coupon  of  the 
amount  expressed  therein  shall  be  a  full  discharge  to 
the  bank  of  all  liability  in  respect  of  that  coupon  apd 
the  dividend  represented  thereby: 

If  any  stock  certificate  or  coupon  issued  under  this 
Act  is  lost  or  destroyed,  the  bank  shall  grant  a  new 
certificate  or  coupon,  on  receiving  indemnity  to  their 
satisfiaction  agamst  the  claims  of  all  persons  deriving 
title  under  &e  certificate  or  coupon  so  lost  or  de- 
stroyed: 

No  notice  of  aiy  trust  in  respect  of  any  stock  certi- 
ficate or  coupon  issued  under  this  Act  shall  be  receiv- 
able by  the  bank. 

6.  A  stock  certificate,  unless  a  name  is  inscribed 
therein,  as  herein-afler  provided,  shall  entitle  the 
bearer  to  the  stocks  therein  described,  and  shall  be 
transferable  by  delivery: 

The  bearer  of  a  stock  certificate  may  convert  the 
same  into  a  nominal  certificate  by  inserting  therein,  in 
manner  prescribed  by  any  regulation  made  in  pursn* 
ance  of  this  Act,  the  name,  address,  and  quality  of 


some  person.  A  stock  certificate  when  it  becomes 
nominal  shall  not  be  transferable,  anl  the  person 
named  therein  (herein-after  called  the  nominee),  or 
some  person  deriving  title  from  liim  by  devolution  in 
law  as  herein  after  mentioned,  shall  alone  be  recog- 
nized by  the  bank  as  entitled  to  the  stopk  describ^ 
in  the  certificate: 

Upon  the  death  of  the  nominee  in  a  nominal  certi- 
ficate his  personal  representative,  upon  his  bankruptcy 
his  assignees,  and  upon  the  marriage  of  any  female 
nominee  her  husband,  shall  alone  be  recognized  by  the 
bank  as  entitled  to  the  stock  described  in  the  certifi- 
cate, and  shall  be  deemed  respectively  to  be  a  nomi- 
nee or  nominees  in  that  certificate: 

The  deatli  or  binkrui  tcy  of  any  nominee  in  a  no- 
minal certificate,  or  the  marriage  of  any  female  nomi- 
nee, and  the  loss  or  destruction  of  any  certificate  or 
coupon,  shall  be  proved  in  such  manner  as  may  from 
time  to  time  be  directed  by  the  bank,  with  the  sanc- 
tion of  the  treasniy. 

7.  The  nominee  in  a  nominal  stock  certificate  shall 
not  be  entitled  to  have  the  same  renewed  as  nominal, 
but  he  shall,  on  delivery  up  to  the  bank  of  his  certifi- 
cate, and  of  all  unpaid  coupons  belongiug  thereto,  and 
on  compliance  with  any  regulation  made  in  pursuance 
of  this  Act,  be  entitled  to  receive  in  exchange  fi'om 
the  bank  a  stock  certificate  to  bearer: 

The  nominee  in  a  nominal  stock  certificate,  and  the 
bearer  of  a  stock  certificate  to  bearer,  may,  on  the 
like  delivery,  and  on  compliance  with  any  regulation 
made  in  pursuance  of  this  Act,  require  to  be  registered 
in  the  books  of  the  bank  as  a  holder  of  the  stock  de- 
scribed in  the  certificates  under  which  they  respec- 
dvely  derive  title,  and  thereupon  the  stock  shall  be 
re-entered  in  the  books  kept  by  the  bank  for  the  en- 
try of  transferable  stock,  and  become  transferable, 
and  the  dividends  payable  as  if  i^o  certificate  had  been 
issued  in  respect  of  such  stock. 

8.  No  feed  shall  be  charged  on  the  grant  of  a  stock 
certificate  to  bearer  in  exchange  for  a  like  certificate, 
but  there  shall  be  charged  with  respect  to  the  several 
other  proceedings  in  relation  to  stock  authorised  by 
this  Act  the  fees  specified  in  the  Schedule  hereto,  or 
such  less  fees  as  may  be  determined  by  the  treasury. 

All  fees  rece'yed  in  pursuance  of  this  Act  shall  be 
paid  into  the  receipt  of  her  Majesty's  Exchequer: 

No  stamp  duty  shall  be  payable  in  respect  of  any 
certificate  or  coupon  issued  in  pursuance  of  this  Act. 

9.  There  shall  be  paid  to  the  Bank  of  Eng- 
land out  of  the  Consolidated  Fund,  on  account  of  the 
additional  trouble,  expense,  and  responsibility,  if  any, 
imposed  on  it  by  thb  Act,  in  addition  to  the  remune- 
ration otherwise  payable  to  it  in  respect  of  the  man- 
agement of  the  National  Debt,  such  remuneration  as 
may  be  agreed  upon  between  the  treasury  aud  the 
Baik  of  England. 

10.  The  Bank  of  England  and  the  Bank  t>f  Ire- 
land^ with  the  sanction  of  the  treasury,  may  from  time 
to  time  issue  any  forms  that  may  be  required  for  car- 
rying into  effect  the  provbions  of  .this  Act,  and  also 
fh)m  time  to  time  make  any  regulations  that  are  not 
inconsistent  with  this  Act  rektive  to  the  following 
things: 

1.  The  time  for  which  coupons  are  to  be  given: 
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2.  The  conreraioD  of  a  stock  certificate  to  bearer 
,  into  a  nominal  certificate: 

3.  The  anthority  onder  which  and  the  mode  in 

which  the  bank  is  to  act  in  issuing  stock 
certificates  or  exchanging  nominal  certificates 
for  certificates  to  bearer,  or  registering  in  their 
books  the  holders  of  stock  certificates,  or  tak- 
ing anj  other  proceedings  in  relation  to  stock 
authorized  to  be  taken  under  this  Act: 

4.  The  mode  of  proving  the  title  of  or  identifying 

any  person  apljing  for  a  stock  certificate  or 
deriving  anj  title  under  a  stock  certificate  is- 
sued under  this  Act: 

5.  With  respect  to  any  other  matter  necessary  to 

carry  this  Act  into  eficct: 
And  any  regulation  so  made  shall  be  deemed  to  be 
part  of  this  Act  in  the  same  manner  as  if  it  were 
herein  enacted. 

II.  The  income  tax  shall  be  deducted  from  any 
coupons  payable  under  this  Act  in  the  same  manner 
and  subject  to  the  same  regulations  in  and  subject  to 
which  it  may,  in  pursuance  of  any  law  for  the  time 
being  in  force,  be  deducted  from  the  dividends  paya- 
ble at  the  bank  in  respect  of  the  stock  of  proprietors 
inscribed  in  the  books  of  the  bank. 

12-  All  sums  due  and  not  demanded  on  any  cou- 
pons issued  under  this  Act  shall  for  all  purposes  be 
dealt  with  as  if  they  were  dividends  due  and  not  de- 
manded in  respect  of  the  stock  of  proprietors  inscribed 
in  the  books  of  the  bank. 

13.  When  any  certificate  of  title  issued  under  this 
Act  in  respect  of  any  share  in  the  public  stocks  is 
outstanding,  the  stock  represented  thereby  shall  cease 
to  be  transferable  in  the  books  of  the  bank; 

Save  in  so  far  as  relates  to  the  mode  of  transfer 
and  payment  of  dividends  thereon,  any  stock  described 
in  a  stock  certificate  issued  under  this  Act  shall  be 
deemed  to  be  charged  on  the  same  securities,  and  to 
be  subject  to  the  same  powers  of  redemption,  and  to 
the  same  incidents  in  all  respects,  including  the  remu- 
neration payable  to  the  bank,  as  if  it  had  continued 
registered  in  the  books  of  the  bank  as  stock  transfer^ 
able  therein: 

Any  stock  described  in  a  stock  certificate  in  respect 
of  which  no  coupons  have  been  presented  for  payment 
for  a  period  of  ten  years  may  in  all  respects  be  dealt 
with  as  if  it  were  stock  upon  which  no  dividends  had 
been  demanded  for  a  period  of  ten  years,  and  be  trans- 
ferred accordingly  to  the  Commissioners  for  the  Re- 
duction of  the  National  Debt,  and  shall  be  subject  to 
the  rights  of  the  parties  proving  themselves  entitled  to 
such  stock  in  pursuance  of  the  Act  passed  in  the  fifty- 
sixth  year  of  the  reign  of  King  Greorge  the  Thu^ 
chapter  sixty,  or  the  Act  passed  in  the  session  held  in 
the  twenty-third  and  twenty-fourth  years  of  the  reign 
of  her  present  Majesty,  chapter  seventy-one;  and  the 
provisions  of  those  Acts  and  of  all  other  Acts  relating 
to  stock  transferred  to  the  aforesaid  commissioners 
shall  apply  to  stock  in  respect  of  which  certificates 
shall  have  been  issued  in  pursuance  of  this  Act. 

14.  Whosoever  shall  forge  or  alter,  or  offer,  utter, 
dispose  of,  or  put  off,  knowing  the  same  to  be  forged 
or  altered,  any  stock  certificate  or  coupon  or  any  do- 
cnment  purporting  to  be  a  stock  certificate  or  coupon 
issued  in  pursuance  of  this  Act,  or  shall  demand  or 


endeavour  to  obtain  or  receive  any  share  or  interest 
of  or  in  the  public  stocks,  or  to  receive  any  dirideod 
or  money  payable  in  respect  thereof,  by  virtue  of  any 
such  forged  or  altered  certificate  or  coupon  or  docn- 
ment  purporting  as  aforesaid,  knowing  the  same  to  be 
forged  or  altered,  with  intent  in  any  of  the  cases 
aforesaid  to  defraud,  shall  be  guilty  of  felony,  and  be- 
ing convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  kept  in  penal  servitude  for  life  or 
for  any  term  not  less  than  three  years,  or  to  be  Impri- 
soned for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour,  and  with  or  without  solitary  con- 
finement. 

15.  Who§oever  shall  falsely  and  deceitfully  person- 
ate any  owner  of  any  share  or  interest  of  or  in  any  of 
the  public  stocks,  or  of  any  stock  certificate  or  coo- 
pon  issued  in  pursuance  of  this  Act,  and  shall  thereby 
obtain  or  endeavour  to  obtun  any  such  stock  certifi- 
cate or  coupon,  or  receive  or  endeavour  to  re- 
ceive any  money  due  to  any  such  owner,  as  if 
such  offender  were  the  true  and  lawful  owner,  shall 
be  guilty  of  felony,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  life  or  for  any  term  not  leas  than 
three  years,  or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  yeai's,  with  or  without  hard  labonr,  and 
with  or  without  solitary  confinement. 

16.  Whosoever,  withont  lawful  authority  or  escose, 
the  proof  whereof  shall  lie  on  the  party  accused,  shall 
engrave  or  make,  upon  any  plate,  wood,  stohe,  or 
other  material,  any  stock  certificate  or  conpon  pur- 
porting to  be  a  stock  certificate  or  conpon  issned  or 
made  under  and  in  pursuance  of  this  Act,  or  to  be  a 
bhink  stock  certificate  or  coupon  issned  or  made 
as  aforesaid,  or  to  be  a  part  of  such  a  stock 
certificate  or  coupon,  or  shall  use  any  snch  pJate, 
wood,  stone,  or  other  material  for  the  making 
or  printing  any  snch  stock  certificate  or  coupon, 
or  any  such  blank  stock  certificate  or  coupon,  or 
any  part  thereof  respectively,  or  knowingly  have  in 
his  custody  or  possession  any  snch  plate,  wood,  stoae, 
or  other  material,  or  shall  knowringly  offsr,  utter,  dis- 
pose of,  or  put  off,  or  have  in  his  custody  or  posses- 
sion, any  paper  upon  which  any  such  blank  stock 
certificate  or  coupon,  or  part  of  any  such  stock  certi- 
ficate or  coupon,  shall  be  made  or  printed,  shall  be 
guilty  of  feloi^,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  kept  in 
penal  servitude  for  any  term  not  exceeding  fourteen 
years  and  not  less  than  three  years,  or  to  be  impri- 
soned for  any  term  not  exceeding  two  years,  with  or 
withont  hai^  labour,  and  with  or  withont  soUiary 
confinement. 

SCHEDULE. 

SCHEDULB  OF  FEESi 

On  the  issue  of  a  stock  certificate,  a  fee  not  exceed- 
ing five  shillings  on  every  hundred  pounds  of  stock 
induded  in  the  certificate,  and  a  proportional  snm  for 
any  less  sum. 

If  the  applicant  is  the  registered  holder  of  aa 
amount  of  stock  divisible  into  several  sums  of  fiftj 
pounds  or  multiples  of  fifty  pounds,  he  may  reqaire 
such  sums  of  fifty  pounds  or  such  multiples  of  iftj 
pounds  to  be  distributed  amongst  different  ceitifieateS) 
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as  be  thinks  fit;  sabjecl  to  this  proviso,  that  if  tho 
namber  of  certificates  required  by  him  exceed  the  pro- 
portion  of  five  to  a  thonsand  pounds  he  shall,  in  re- 
spect of  each  certificate  coostitoting  that  excess,  paj 
a  soBi  of  sixpence  in  addition  to  the  per  centage  fee. 

On  the  change  of  a  nominal  certificate  for  a  certifi* 
cate  to  bearer,  or  on  the  registration  in  the  books  of 
the  bank  of  the  stock  indnded  in  a  nominal  certificate, 
there  shall  be  ehar^  a  fee  not  exceeding  one  half 
the  fee  that  would  be  chafgeable  on  the  issue  of  a 
new  eertifieate  to  bearer. 

On  the  registration  mthe  books  of  the  bank  of  the 
stock  iaclnded  in  a  stock  certificate  to  bearer  there 
shall  Im  chai^  a  fee  not  exceeding  five  shillings. 

CAP.  XXIX. 

An  Act  to  amend  and  continne  the  Law  rehting  to 
Corrupt  Practices  at  Elections  of  Members  of  Par- 
liament. [Sth  Jun^  1863.] 

17  *  18  Vict,  c  102. 
Sec.   1.  ShariHOe, 

2.  Ifo  paifmaUj  ^,  tkaJl  be  made  by  or  on  be- 

half  of  ccauUdaiee  otherwise  than  through 
authorteed  agenie. 

3.  Bills^  ^Cm  to  be  uM  in  witUn  one  month  to 

agents  or  right  to  tecover  barred. 

4.  iis  to  feibUoaUon  of  statement  of  dection  ex- 

peneea, 

5.  SecL  14  of  17  &  18  FicL,  c   102,  extended 

to  miedemeemsre^  4rc. 

6.  Oeneral  aOegalkne  euffideni  in  indictmenie. 
7«  Evidence  of  wittiue  on  dutkneommiuee  and 

before  eommnsaioners. 
8.  Regtdationeaetoproeeedingeofeleetionoomr 

9L  Pr^eeositkme  for  bribery. 
IIK  Aete  ae  mentiomd  in  Schedule  ry^ealed, 
II.  Conttnucmce  of  Corrvpt  PracOees  Prevention 
Aete. 

•  Wbkbeab  the  «*  Cormpt  Practices  Prevention  Act. 
1854,^  as  amended  by  an  Act  of  the  session  holden 
in  the  twentj-first  and  twenty-second  years  of  her 
Miyesty,  chapter  eighty-seven,  is  limited  to  continue 
m  force  until  the  first  day  of  September  one  thonsand 
e%ht  hundred  and  sixty-three^  and  from  thence  i^til 
the  end  of  the  next  session  of  Parliament;  and  it  is 
expedient  further  to  amend  the  said  Acts  and  to  eonti- 
oue  the  same  in  manner  herein-after  mentioned:'  be 
ittherelbre  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this 
present  Pariiament  assembled,  and  by  the  authority 
of  the  same,  as  follows: 

1.  The  expression  **  the  Corrupt  Practices  Preven- 
tion Acts^  shall  include  this  Act  and  the  said  Act  of 
the  twenty  first  and  twenty-second  years  of  the  reign 
of  her  present  Majesty,  and  the  Corrapt  Practices  Pre- 
vention Act,  1 854,  as  amended  by  the  said  other  Acts. 

Eay>enaes  of  Elections. 

%  No  payment  (except  in  respect  of  the  personal 

expense  of  a  candidate),  and  no  advance,  loan,  or  de^ 

posit,-  shall  be  made  by  or  on  behalf  of  any  candidate 

at  an  dection,  befi3re»  or  during  or  after  such  electtooy 


on  account  of  or  in  respect  of  such  election,  otherwise 
than  through  an  ageot  or  agents  whose  name  and  ad- 
dress or  names  and  addresses  have  been  declai*ed  in 
writing  to  the  returning  officer  on  or  before  the  day 
of  nomination,  or  through  an  agent  or  agents  to  bo 
appointed  in  his  or  their  places  as  herein  provided; 
and  any  person  making  any  such  payment,  advance, 
loan,  or  deposit,  otherwise  than  through  such  agent 
or  agents,  shall  be  guilty  of  a  misdemeanor,  or  iu 
Scotland  of  an  offence  punishable  by  fine  and  impri^ 
sonment  It  shall  be  the  duty  of  the  returning  officer 
to  publish,  on  or  before  the  day  of  nomination,  the 
name  and  address  or  the  names  and  addresses  of  tho 
agent  or  agents  appointed  in  pursuance  of  this  section. 
In  the  event  of  the  death  or  legal  incapacity  of  any 
agent  appointed  in  pursuance  of  this  section,  the  can- 
didate shall  forthwith  appoint  another  agent  in  his 
place  on  giving  notice  to  the  returning  officer  of  tho 
name  and  address  of  the  person  so  appointed,  which 
shall  be  forthwith  published  by  the  returning  officer. 

3.  All  persons  who  have  any  bills,  charges,  or 
claims  upon  any  candidate  for  or  in  respect  of  any 
election  shall  send  in  such  bills,  charges,  or  claims 
within  one  month  from  the  day  of  the  declaration  of 
the  election  to  such  agent  or  agents  as  aforesaid, 
otherwise  such  persons  shall  be  debarred  of  their  right 
to  recover  such  daims  and  every  or  any  pait  thereof; 
provided  always,  that  in  case  of  the  death  within  the 
said  month  of  any  person  claiming  the  amount  of 
such*  bill,  eharge,  or  claim,  the  legal  representative  of 
such  person  shall  send  in  such  bill,  charge,  or  claim 
within  one  month  after  obtaining  probate  or  letters  of 
admmistration,  or  confirmation  as  executor,  as  the 
ease  may  be,  or  the  right  to  recover  such  claim  shall 
be  barred  as  aforesaid:  provided  also,  that  such  bills* 
charges  and  cl»ms  shall  and  may  bo  sent  in  aud  de- 
liveied  to  the  candidate,  if,  and  so  Ions  as,  during  tho 
said  month,  there  shall,  owing  to  death  or  l^gal  inca- 
pacity, be  no  such  agent. ' 

4.  A  detailed  statement  of  all  election  expenses  in- 
curred by  or  on  behalf  of  any  candidate,  includmg 
such  excepted  payments  as  aforesaid,  shall,  within  two 
months  after  the  election,  (or  in  cases  where  by  rea-r 
son  of  the  death  of  the  creditor  no  bill  has  been  sent 
in  within  snob  period  of  two  months,  then  withm  one 
month  afber  such  bill  has  been  sent  in,)  be  made  out 
and  signed  by  the  agent,  or,  if  there  b3  mora  than 
one,  by  every  agent  who  has  paid  the  same  (including 
the  candidate  in  case  of  payments  made  by  him),  and 
delivered,  with  the  Ulls  and  veochers  relative  thereto, 
to  the  retoming  officer,  and  the  retu^mg  officer  for 
the  time  being  shidl,  at  tho  expense  of  the  candidate, 
within  fourteen  days,  msert  or  cause  to  be  inserted  an 
absti-act  of  snob  statement,  with  the  signature  of  the 
agent  thereto,  in  some  newspaper  published  or  circu* 
latmg  m  the  county  or  place  where  the  election  was 
held;  and  any  agent  or  candidate  who  makes  default 
in  delivering  to  the  returning  officer  the  statement  re- 
qnuned  by  this  section  shaU  inoar  a  penalty  not  ex- 
ceeding five  pounds  for  every  day  during  which  he  so 
makes  de&nlt;  and  any  agent  or  candidate  who  wil- 
fully furnishes  to  the  said  returaiitg  officer  an  untrue 
statement  shall  be  guilty  of  a  misdemeanor,  or  in  Scot- 
land of  an  offence  punishable  by  fine  and  imprison* 
sonment;  «id  the  said  returning  officer  shall  preserve 
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»1I  Roch  bills  and  vonchers,  and  daring  six  months 
aftor  thej  have  been  delivered  to  him  permit  any  vo- 
ter to  inspect  tho  same,  on  payment  of  a  fee  of  one 
shilling. 

Legal  Proeeedingi. 

5.  The  provisions  of  the  fourteenth  section  of  the 
Gornipt  Practices  Prevention  Act,  1854,  shall  extend 
to  a  misdemeanor,  or  to  any  other  offence  under  the 
Corrupt  Practices  Prevention  Acts  not  punishable  by 
a  penalty  or  forfeiture,  as  well  as  to  proceedings  for 
any  offence  punishable  by  a  penalty  or  forfeiture. 

6.  In  any  indictment  or  information  for  bribery  or 
nnduo  influence,  and  in  any  action  or  proceeding  for 
any  penalty  for  bribery,  treat'ng,  or  undue  influence, 
it  shall  be  sufficient  to  allege  that  the  defendant  was 
at  the  election  at  or  in  connexion  with  which  the  of- 
fence is  intended  to  be  alleged  to  have  been  committed 
guilty  of  bribery,  treating,  or  ondne  influence  (as  the 
case  may  require) ;  and  in  any  criminal  or  civil  pro- 
ceedings in  relation  to  any  such  ofienoe  the  certificate 
of  the  returning  officer  in  this  behalf  shall  be  sufficient 
evidence  of  the  due  holding  of  the  election,  and  of 
any  person  therein  named  having  been  a  candidate 
thereat. 

7.  No  person  who  is  called  as  a  witness  before  any 
election  committee,  or  any  commissioners  appointed 
in  pursuance  of  the  Act  of  the  session  holden  in  the 
fifteenth  and  sixteenth  years  of  the  reign  of  her  pre- 
sent Majesty,  chapter  fifiy-seven,  shall  be  excused 
from  answering  any  question  relating  to  any  corrupt 
practice  at,  or  connected  with,  any  election  forming 
the  subject  of  inquiry  by  such  comutittce  or  commis- 
sioners, on  the  ground  that  the  answer  thereto  may 
criminate  or  tend  to  criminate  himself:  provided  al- 
ways, that  where  any  witness  shall  answer  every 
questiou  relating  to  the  matters  aforesaid  which  he 
shall  be  required  by  such  committee  or  commissioners 
(as  the  case  may  be)  to  answer,  and  the  answer  to 
which  may  criminate  or  tend  to  criminate  him,  he 
ghall  be  entitled  to  receive  from  the  committee,  under 
the  hand  of  their  clerk,  or  from  the  commissioners, 
under  their  hands  (as  the  case  may  be),  a  certificate 
stating  that  such  witness  was,  upon  his  examination, 
required  by  the  said  committee  or  commissioners  to 
answer  questions  or  a  question  relating  to  the  matters 
aforesaid,  the  answers  or  answer  to  which  criminated 
or  tended  to  criminate  him,  and  had  answered  all  such 
questions  or  such  question ;  and  If  any  information, 
iodictment,  or  action  be  at  any  time  thereafter  pend- 
ing in  any  court  against  such  witness  for  any  offence 
jmder  the  Corrupt  Practices  Prevention  Acts,  or  for 
which  he  might  have  been  prosecuted  or  proceeded 
against  under  such  Acts,  committed  by  him  previously 
to  the  time  of  his  giving  his  evidence,  and  at  or 
in  relation  to  the  election  concerning,  or  in  reU- 
tion  to  which  the  witnesses  may  have  been  so  exa- 
mined,  the  Court  shall,  on  production  and  proof  of 
sndi  certificate,  stay  the  proceedings  in  sneh  last-men- 
tioned information,  indictment,  or  action,  and  may,  at 
its  diseretion,  award  to  such  witness  such  costs  as  he 
may  have  been  put  to  iu  such  information,  indictment, 
or  action:  provided  that  no  statement  made  by  any 
person  in  answer  to  any  question  put  by  or  before 
such  election  committee  or  commissioners  shall,  ex- 


cept in  cases  of  indictments  for  perjury,  be  admiaBiUe 
in  evidence  in  any  proceeding,  dvil  or  crimmal. 

EUction  CommitUes. 

8.  The  following  regnladons  shall  be  made  with 
nspect  to  the  pnmedings  of  seleet  eommitteeB  ap- 
pointed to  try  election  petitions: 

1.  On  any  charge  of  treating  being  brought  before 

any  election  committee,  it  shall  not  be  aecn- 
sary,  unless  the  Gomnuttee  should  ethenrne 
decide,  to  prove  agem^  in  the  first  iuitance 
before  giving  in  evidence  the  fi»ts  wherebj 
the  charge  of  treating  Is  to  be  sustuoed: 

2.  Where  any  person  who  has  voted  at  any  dM- 

tion  is  found  by  any  committee  to  have  been 
guilty  of  bribery  or  treating  at  such  electioo, 
his  vote  shall  be  void,  and  may,  upon  a  scrn- 
tiny,  be  strode  off  the  list  of  voters,  notwith- 
standing that  the  name  of  such  guilty  penoo 
has  not  been  induded  in  the  list  of  ToCento 
be  objected  to: 

3.  Where  any  election  petition  complains  that  bri- 

bery, treating,  or  other  corrupt  prBCtioesbtTe 
been  committed  at  any  dection,  the  eommittee 
to  whose  determination  such  peUtion  is  refer- 
red shall  report  to  the  House  of  Commons 
whether  or  not  corropt  practices  have,  or  whe- 
ther there  is  reason  to  believe  oompt  pnctices 
have,  extensively  prevailed  at  such  election  in 
the  place  to  which  the  petition  refen. 

9.  Where  an  election  oommiUee  has  reported  to 
the  House  of  Commons  that  certam  peraons  Bsmed 
by  them  have  been  guilty  of  bribery  or  treating,  and 
where  it  appears  by  the  report  of  any  commission  of 
inquiry  into  corrupt  practieea  at  any  election  made  to 
her  Majesty  and  laid  before  Parliament  that  certain 
persons  named  by  them  have  been  guilty  of  the  of- 
fences of  bribery  or  treating,  and  have  not  been  fnr* 
nished  by  them  with  certificates  of  indemoitj,  soch 
report,  with  the  evidence  taken  by  the  commission, 
shall  be  laid  before  the  attorney-general,  with  aviev 
to  his  instituting  a  prosecution  against  such  persons  if 
the  evidence  should,  in  his  opinion,  be  safficieat  to 
support  a  prosecution. 

EepeaL 

10  There  shall  be  repealed  the  several  Acts  of  Psr- 
liament  mentioned  in  the  Schedule  hereto  to  the  ei< 
tent  specified  in  the  third  column  of  the  said  Sche- 
dule, but  such  repeal  shall  not  affect  the  panishment 
of  any  ofifence  or  the  recovery  of  any  penaltj  or  for- 
feiture incurred  under  any  of  the  provisions  hereby 
repealed. 

1 1.  The  Corrupt  Practices  Prevention  Acts  shall 
continue  in  force  for  a  period  of  five  years  from  i«e 
date  of  the  passing  of  this  Act,  and  from  thenoefbrtb 
untU  the  end  of  the  then  next  session  of  Parliament. 

The  SCHEDULE, 
Thepinihiuprmted  •«  ItaUea  show  the  eximi  rfr^ 
15  &  16  Vict.,  c  57.  A.D.   1852.— An  Act  to 

provide  for  more  effectual  nquiry  into  the  existence  of 

corrupt  practices  at  elections  for  members  to  serve  m 

Parliament — Sections  9  end  10. 

17  &  18  Vict.,  c  102,  A.D.  1854.— An  Act  to 

consolidate  and  amend  the  laws  rdatmg  to  bribeiy, 
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trcatiog«  and  ondae  ioflaence  at  elections  of  members 
fif  FsirWnmeaL—SeGtians  15,  1 6,  17*  18,  19,20,21, 
22,  24,  25,  26,  87,  28,  2d,  30,  32,  32,  and  34. 

21  &  22  Vict,  c.  87,  A.D.  1858.— An  Act  to 
continue  and  amend  the  Corrupt  Practices  Prevention 
Act,  1854. — So  much  of  section  {\)  as  provides  that 
a/uQ^  true^  €md  particular  accoiuU  of  all  payments 
made  for  smck  conv^ance^  signed  ky  the  candidate  or 
kis  agents^  shall  be  delivered  to  the  election  auditor^ 
u  dh  the  names  and  addresses  of  the  persons  to  whom 
such  payments  have  been  made^  and  the  amount  of 
ewA  euxount  shall  be  included  in  the  general  account 
of  the  expenses  incurred  at  any  election  to  be  made  out 
and  i^  b^  such  election  auditor^    And  sections,  2,4. 


CAP.  XXX. 

An  Act  to  aothorize  farther  Harbonr  Regulations  for 
the  Protection  of  Iler  Majesty's  Ships,  Dockyards, 
and  Naval  Stations.  |;2^nd  June,  1863.] 

54  0.  3,c  159. 
Sec  I.  Rules,  ^c^  made  under  recited  Act  may  be 
extended  for  purpo<ts  herein  named. 

2.  Beasonable  pecuniary  penalties  may  be  im- 

posed for  breach  of  rules, 

3.  Penalties  to  be  recoverable  under  this  AcL 

This  Act  and  recited  Act,  ^c,  to  be  con- 
timed  together. 

*  Wbebsas  an  Act,  to  which  the  term  the  Dockyards 
Protection  At5t  when  herein- after  used  refers,  was 
pawed  in  the  fifty-fourth  year  of  King  George  the 
Third,  (chapter  one  hundred  and  fifty-nine,)  "For  the 
better  Regulation  of  the  several  Ports,  Harbours. 
Boadstetdg,  Sounds,  Channels,  Bays,  and  Navigable 
Rivera  in  the  United' Kingdom,  and  of  His  Majesty's 
Docks,  Dockyards,  Arsenals,  Wharfs,  Mooring  and 
Stores  therein,  and  for  repealmg  several  Acts  made 
for  thatpnrpose:" 

*And  whereas  by  the  said  Act  (among  other 
things)  authority  was  given  for  the  making  of  rules, 
orders,  and  regulations  for  the  prwservation  of  his 
Majesty's  moorings,  and  for  the  mooring,  anchoring, 
and  placing  of  private  ships  and  craft  in  the  ports, 
harbours,  havens,  roadsteads,  sounds,  channels,  creeks, 
bays,  and  navigable  rivers  of  the  United  Kingdom,  so 
far  as  the  tide  flows  and  re- flows,  where  or  near  to 
which  his  Majesty  then  had,  or  where  his  Majesty, 
his  heirs  or  successors,  might  thereafter  have  any 
docks,  dockyards,  arsenals,  wharfs,  or  moorings  for 
the  purpose  of  ensuring  free  and  safe  ingress,  egress, 
and  regress  unto,  into,  and  from  tliose  ports  and  wa- 
ters, and  to  and  from  his  Majesty's  docks  and  other 
property  aforeaaid  therein,  and  for  the  ordering  and 
maikingoutofsuchspaiJfes  near  the  same  as  should 
be  judged  necessary  to  be  kept  free  and  open,  and  for 
the  appropriation  of  mooring  places  for  his  Majesty's 
ships,  and  for  the  specifying  of  distances  from  his 
Majesty's  ships,  hulks,  docks,  and  other  property 
aforesaid  withm  which  no  private  ship  or  craft  should 
Le  moored,  anchored,  or  placed,  and  for  the  altering 
from  time  to  time  of  such  mlw,  orders,  and  regula- 
tions  as  occasion  should  require  for  the  purposes 
aforeaaid;  all  which  rules,  orders,  and  Fegulation^  it 
was  thereby  enacted  should,  upon  the  making  thereof. 


and  also  whenever  altered,  be  published  in  the  Lon- 
don Gazette,  and,  being  printed  and  put  upon  paste- 
board, should  be  constantly  kept  hung  up  in  some 
open  a«d  conspicuous  part  of  the  custom  house  or 
other  place  of  public  resort  for  business  in  the  port, 
harbour,  or  haven  affected: 

'  And  whereas  in  the  same  Act  provision  was  also 
made,  by  the  imposition  of  pecuniary  penalties  and 
otherwise,  for  (among  other  things)  the  preventing  of 
private  ships  or  craft  from  being  moored,  anchored,  or 
placed  in  the  fairway  or  channel  or  across  the  stream  in 
any  such  port,  harbonr,  haven,  or  navigable  river,  so  as 
obstruct  the  passage  or  entrance  into  the  same,  and  to 
for  the  removal  of  private  ships  and  craft  from  prohi- 
bited positions,  and  for  confining  the  breaming  of  ships 
to  particular  parts  of  the  shore,  and  for  restricting  the 
carrying  of  gunpowder  and  the  keeping  of  fire  on 
board  ship,  and  the  heating  of  pitch  or  other  combus- 
tible matter  on  board  ship  within  the  specified  dis- 
tances of  his  Majesty's  ships,  dockyards,  and  other 
property,  and  the  keeping  of  shotted  guns  and  the  fir- 
ing of  guns  on  board  ship  in  such  waters  as  aforesaid: 

*  And  whereas  it  may  in  some  instances  be  also  de- 
sirable, with  a  view  f to  the  better  protection  of  her 
Majesty's  ships  and  property  in  her  dockyards  and 
naval  stations,  and  to  the  interests  of  her  Majesty's 
naval  service,  that  there  should  be  authority  for  the 
making  of  rules,  orders,  and  regulations  in  manner 
directed  by  the  Dockyards  Protection  Act,  for  restrict- 
ing the  speed  of  steamers  within  harbours  under  par- 
ticular circumstances  or  in  particular  positions,  and 
for  enforcing  the  constant  attendance  of  shipkeepem 
on  board  vessels  within  harbours  near  her  Majesty's 
dockyards  and  naval  stations:' 

Be  it  therefore  enacted  by  the  Queen's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows: 

1.  Any  rule-s  orders,  and  regulations  from  time  to 
time  made  under  the  Dockyards  Protection  Act  may, 
where  it  seems  expedient  with  a  view  to  the  better 
protection  of  her  Majesty's  ships,  dockyards,  or  pro- 
perty, or  to  the  requirements  of  her  Majesty's  naval 
service,  extend,  in  addition  to  the  purposes  in  that 
Act  mentioned,  to  the  following  purposes,  or  either  of 
them;  namely, 

(1.)  To  prohibit  the  navigating  of  steam  vessels  at 
a  greater  speed  than  five  nautical  miles  an 
hour  in  ary  specified  part  of  any  port,  har- 
bonr, haven,  or  navigable  river  for  which 
under  the  Dockyards  Protection  Act  rules, 
orders,  and  regulations  may  be  made: 

(2.)  To  requu*e  the  presence  of  at  least  one  person 
at  all  hours  of  the  day  and  night  on  board 
every  ship  or  vessel,  lighter,  barge,  or  other 
craft  above  a  specified  size,  anchored, 
mooredf  or  placed  in  any  specified  part  of 
any  such  port,  harbonr,  haven,  or  navigable 
river. 

2.  Any  such  rules,  orders,  and  regulations  may  im  • 
pose  such  reasonable  pecuniary  penalties  as  may  seem 
fit,  not  exceeding  five  pounds  for  each  breach  thereot^ 
but  they  shall  be  so  framed  as  to  allow  the  justices  or 
other  authority  before  whom  any  such  penalty  is 
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sought  to  be  recovered  to  order  part  only  of  the  pe- 
nalty to  be  paid. 

3.  Every  sach  penalty  shall  be  recoverable  and  ap- 
plicable as  pecuniary  penalties  nndcr  the  D9ckyards 
Protection  Act»  and  any  Act  amending  the  same,  are 
recoverable  and  applicable.  The  provisions  of  the 
Dockyards  Protection  Act  respecting  the  indemnity  of 
persons  acting  in  pnrsaance  thereof  shall  apply  to  per- 
sons acting  in  pursuance  of  rules,  orders,  and  regula- 
tions made  under  the  authority  of  this  Act;  and  ge- 
nerally, as  far  as  may  be,  this  Act  shall  be  construed 
together  with  the  Dockyards  Protection  Act,  and  any 
Act  amending  the  same,  as  one  Act. 


CAP.  XXXI. 

An  Act  for  the  Government  of  the  Cayman  Islands, 

[22nd  June,  1863.] 

•    CAP.  XXXII. 

An  Act  to  confirm  certain  Provisional  Orders  under 
the  Local  Government  Act  (1858)  relating  to  the 
Districts  of  Basfordy  Teignmouth^  Kingston-upon" 
HvU^  Nottingham^  Bradford^  Ei/de,  Bedford^ 
Croydon,  Bailey,  Benmck-vpon- Tweed,  Sheemeea, 
and  Bromsgrove.  [29th  June^  1863.] 

CAP.  XXXIIL 

An  Act  for  granting  to  her  Majesty  certain  duties  of 
Inland  Revenue,  and  to  amend  the  laws  relating  to 
tbo  Inhind  Revenue.  [29th  June  1863.] 

Sect  1*  Licensed  beer  dealers  may  take  out  additional 
licence  to  sell  beer  by  retail  not  to  be  con- 
sumed on  the  premises, 

2.  Duty  on  retaU  beer  licences  taken  out  by 

licmsed  victuallers  who  do  not  sell  qnnts, 

3.  Penalty  onpersons  selling  beer  by  retail  in 

Ireland  vnthout  licence^ 

4.  Excise  duty  on  sugar  made  in  Untied  King- 

dom continued  to  1st  August  1864.' 

5.  Charging  oj  excise  duty  on  sugar  used  in 

brewing  diejerred  until  1st  August  1864. 

6.  Duty  on  stage  carriages  licensed  to  carry 

not  more  than  eight  persons  reduced, 
7*  Penalty  on  persons  keeping  a  stage  carriage 

carrying  a  greater  number  of  passengers 

than  allowed  by  licence. 
8.  Occasional  licences  may  be  granted  for  car- 

riages  conveying  passengers  at  separate  fares. 
9«  Su(A  occasional  licences  to  be  granted,  and 

the  carriages  used  under  such  regulations 

as  the  commissioners  may  prescribe. 

10.  Stage  carriage  licences  to  expire  on  the  first 

Sunday  in  November  in  each  year.        * 

1 1.  Stage  carriage  licences  may  be  taken  outjor 

one  quarter  of  a  year. 
Not  to  supersede  Sect  )7  of  6.  O,  4.  c.  81., 
as  to  granting  licences  for  the  remainder  o} 
a  current  year, 

12.  Stage  carriage  licences  may  be  transferred 

when  the  original  holder  discontinues  busi- 
ness during  the  currency  of  the  licence, 

13.  Accounts  of  sums  received  for  the  conveyance 


of  passengers  upon  radways  to  5e  mode  up 
at  the  dose  ofioch  calendar  monA. 

14.  Restriction  on  exemption  fiam  dsfy  en  rail- 

way passengers  granted  by  Sett,  9  o/7  J 
8  Vict  c.  86. 

15.  Authority  to  exercise  severd  trodetmayU 

contained  in  one  excise  licence, 

16.  Penalty  for  giving  more  than  one  dipping 

notice  Jor  the  same  goods  exported  and  for 
claiming  drawbadb  more  than  once, 
n.  Goods  sihippedfor  exportation  on  draiMt 
not  to  be  brought  on  shore,  or  the  paehaga 
opened  or  marks  thereon  ahered. 

18.  Licences  granted  to  refreshment  house  leepm 

to  retcttl  foreign  wine  to  indude  the  sak  o/ 
sweets  and  made  wines, 

19.  Alteration  of  duty  on  a  victuallei^s  oocamd 

licence. 

20.  Alteration  of  the  law  rdoting  to  ooixxsmd 

licences. 

21.  Section  12  of  26  ^  26  Vict.  c.22,fiot(o 

prohibit  persons  licensed  by  the  exciMfim 
sdling  beer,  spirits,  or  vine  at  fairs  or  ram, 

22.  Union  assessment  committee  not  to  nqm 

the  production  of  documents  rdatingto  the 
assessment  of  the  Income  Tax  ou  eoneeru 
in  the  nature  of  trade. 

23.  Commissioners  tf  taxes  for  any  dmion^  « 

county  may  hold  their  m/ediegs  unt^  o^ 
adjoining  city  or  other  place  of  exdum  jur- 
isdiction, 

24.  Income  tax  to  be  deducted  from  cot^pons  m 

stock  certificates,  although  the  heiffw^ 
payment  is  under  ^y  shillings, 

25.  Innkeeper's  tobacco  licences  to  expert  m  ^ 

lOih  ofOctoher. 

26.  Provisions  of  former  Ads  to  apphto  m 

Act. 
Most  Gracious  Sovereign, 
We,  your  Majesty's  most  dutiful  and  loyal  subjects 
the  commons  of  the  United  Kingdom  o(  Oreat  Brit(M 
and  Ireland,  in  Parliament  assembled,  towards  ni^ 
ing  the  necessary  supplies  to  defray  your  Majastjs 
public  expenses,  and  making  an  addition  to  the  pab- 
lic  revenue,  have  freely  and  voluntarily  nsolved  to 
give  and  grant  unto  your  Majesty  the  several  late 
and  duties  herein-after  mentioned,  and  do  thatfcw 
most  humbly  beseech  yonr  Majesty  that  it  inaj  M 
enacted;  and  be  it  enacted  bj  the  Queen's  most  ex- 
icellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  spiritual  and  temporal,  and  Ck>aunoDJs 
n  this  present  Parliament  assembled,  and  by  the  ao- 
thority  of  the  same,  as  follows: 

1.  From  and  after  the  passing  of  this  Act  anj 
person  who,  in  England  or  Ireland,  shall  have  taken 
out  an  excise  licence  to  sell  strong  boer  in  casks  con- 
taining not  less  than  four  and  a  half  ^allo&s  or  in  not 
less  than  two  dozen  reputed  quart  bottles  at  one  time, 
to  be  drunk  or  consumed  elsewhere  than  on  his  pre- 
mises, may  take,  out  an  additional  lioence  on  pajment 
of  the  excise  duty  of  one  pound  one  shilling,  and  five 
per  cent  thereon ;  and  the  same  shall  anthoriae  sncn 
person  to  sell  beer  in  any  less  Quantity,  and  in  ^1 
other  manner  than  as  aforesaid,  but  not  to  be  drans 
or  consumed  on  the  premises  where  soldj  and  such 


APPENDIX— STATUTES  26  &  i7  VICTORIA. 


37 


additiooal  Ilceiiod  shall  be  grants  without  the  pro* 
dnetion  of  any  certificate  or  the  possession  of  any 
other  qualificatioii  thin  the  licence  herein  first  men* 
tioaed. 

3.  Ftoni  ttid  4fter  tho  teiith  day  of  Odof^er  one 
thodMiid  ei^t  hundred  and  sixty-three  there  shall 
be  charged  und  pud  for  and  dpon  every  excise  licence 
to  be  ttdten  oat  by  any  person  who  in  England  or 
Irdand  shall  be  dnly  anthoriaied  by  Justices  of  the 
Fsaoe  to  keep  a  oommon  inn,  alehouse,  or  vtctnalling 
honae,  Aad  who  shall  sell  beef,  cider,  or  perry  by  re* 
taiL  to  be  drank  or  consumed  in  bia,  her,  or  their 
faonse  or  premises,  and  who  shall  not  take  ont  a 
lioeace  to  retail  spirits,  the  excise  dAty  of  three 
pounds  three  killings,  atid  five  j9^  cenL  thereon,  in 
lien  of  the  dnty  aoir  payable  on  such  licence  to  retail 
beer. 

3.  Every  person  who  shi&ll  in  Ireland  sell  beer, 
dder,  or  perry  by  retail,  that  is  to  say,  in  any  qnan- 
trty  less  than  foar  and  a  half  gallons  or  in  less  than 
two  doaea  repoted  qnart  bottles  at  one  time,  witfaoot 
having  an  excise  retail  licence  in  force  anthoriaing 
him  so  to  do,  shall  for  every  such  offence  fbrfbit  the 
sam  of  twenty  poaikds,  which  said  penatlty  may  be 
sued  for  and  recovered  under  the  laws  of  excise,  by 
and  in  the  name  of  any  superintendent  or  inspector  of 
poiiee  within  the  poOee  district  of  Dvblin  Metropolis, 
or  by  any  sub-inspector,  head  or  othei'  constable,  in 
any  oilier  part  of /nelon^  without  any  order  of  the 
Gommissloneiis  of  Inland  Revenne  for  that  purpose, 
aa  well  as  by  and  in  the  naine  of  an  officer  of  excise, 
under  the  order  of  the  said  commissioners. 

4.  The  duties  of  excise  on  sugar  made  in  the 
United  Slngdom,  specified  in  Schedule  (B.)  of  the 
Act  passed  In  the  twentieth  and  twenty-first  years  of 
her  fifajesty's  reign,  chapter  sixty-one,  shall  be  con- 
tinned,  and  be  levied  and  charged  nntil  the  first  day 
of  Augnsi  one  thonsand  eight  hundred  and  sixty-four. 

5.  ^And  whereas  by  an  Act  pa^ed  in  the  nine- 
teenth  and  twentieth  years  of  her  Majcsty^s  reign, 
chapter  thirty-four,  a  duty  of  excise  was  imposed  on 
sugar  used  in  the  brewing  or  making  of  beer,  and  by 
an  Act  passed  kt  the  twenty-fiflh  and  twenty-sixth 
years  of  her  Majesty's  reign,  chapter  twenty-two,  the 
charging  of  the  said  duty  was  deferred  until  the  first 
day  of  Jitlg  one  thousand  eight  hundred  and  sixty- 
three,  and  it  is  expedient  to  further  defer  the  same:* 
Be  it  enacted,  that  the  charging  of  the  said  duty  of 
excise  on  sugar  used  as  aforesaid  shall  be  fnither  de- 
ferred nntil  the  first  day  of  August  one  thousand  eight 
hundred  and  sixty  four. 

6.  Fr6ni  and  after  the  passing  of  this  Act  tbe  du- 
ties now  payable  by  law  for  and  in  respect  of  the 
licences  and  stage  carriages  herein  after  in  this  clause 
described  shall  be  reduced ;  and  in  lieu  of  the  said 
duties  now  payable  as  aforesaid  there  shall  be  charged 
and  paid  in  Great  Britain  for  and  in  respect  of  every 
original  licence,  to  be  taken  out  yearly,  to  keep,  use, 
or  employ  a  stage  carriage  which  shall  be  licensed  to 
carry  not  more  than  eight  passengers  at  one  time,  the 
duty  of  ten  shillings ;  and  for  and  in  respect  of  every 
supplementary  licence  for  the  same  carriage  which 
shall  be  taken  out  in  any  case  allowed  by  law  during 
the  period  for  which  such  origiutil  licence  was  granted, 
the  duty  of  sixpence; 


And  for  and  In  respect  of  every  mile  which  any 
such  stage  carriage  as  aforesaid  shall  be  licensed  to 
travel,  the  duty  of  one  halfpenny. 

7*  If  any  person  who  shall  have  obtained  a  licence 
under  this  Act  to  keep,  use,  and  employ  a  stage  car- 
riage to  cany  not  more  than  eight  passengers  at  one 
time  shall  carry  or  convey  in  or  upon  such  carriage 
more  than  eight  passengers  at  one  time,  he  shall  for 
every  such  offence  forfeit  the  sum  of  ten  ponnds; 
and  every  person  who  shall  be  carried  or  conveyed  in 
or  upon  any  such  carriage  (except  the  driver  thereof) 
shall  be  deemed  to  be  a  passenger  conveyed  for  biro 
at  a  separate  fare. 

8.  It  shall  be  lawful  for  the  Commissioners  of  In- 
land Revenue,  whenever  they  shall  deem  it  to  be  ne- 
cessary for  the  accommodation  of  the  public,  to  grant 
to  any  person  an  occasional  licence  to  use  a  carriage 
for  the  conveyance  of  passengers  at  separate  fares  for 
one  day,  or  for  any  longer  period  not  exceeding  six 
days  in  the  whole,  on  payment  of  the  following 
duties  for  and  in  respect  of  such  Uconce;  ^that  is  to 
say,) 

For  a  Licence  for  one  day  only:  £    s.  d. 

For  a  carriage  drawn  by  one  horse 

only  .  •  .030 

For  a  carriage  drawn  by  two  horses 

and  no  more  •  •  .050 

For  a  carriage  drawn  by  more  than 

two  horses     .  •  •     0  10    0 

And  where  any  such  licence  shall  be  granted  for  a 
longer  period  than  one  day  there  shall  be  charged  and 
paid  for  the  same  the  further  duty  of  one  half  of  the 
before-mentioned  rates  respectively  for  every  day 
after  the  first,  m  addition  to  the  rate  payable  for  one 
day. 

9«  Every  such  occasional  licence  to  nse  a  carriage 
for  the  purpose  aforesaid  shall  be  granted  under  and 
subject  to  such  conditions,  rules,  and  regulations  as 
the  Commissioners  of  Inland  Revenue  shall  prescribe 
hi  that  behalf,  and  the  carriage  for  which  such  licence 
shall  be  granted  shall  be  designated  in  such  manner 
as  the  said  commissionera  shall  require  or  direct;  and 
in  default  of  complying  with  any  such  rule,  regulation 
or  direction  the  person  to  whom  such  licence  shall  be 
granted  shall  forfeit  the  sum  of  ten  pounds. 

10.  *  Whereas  by  the  law  in  force  licences  to  keep, 
use,  and  employ  stage  carriages  expire  on  the  first 
Sunday  in  the  month  of  0(^her  in  each  year,  and  it 
is  expedient  to  alter  the  time  of  the  expiration  there- 
of:' Be  it  enacted,  that  all  such  licences  taken  out  ' 
after  the  passing  of  this  Act  shall  (except  in  the  cases 
herein-after  provided  for)  expire  on  the  first  Sunday 
in  the  month  of  November  in  each  year;  and  every 
licence  which  shall  be  taken  out  after  the  first  Sunday 
in  the  month  of  November  in  any  year,  and  before  the 
first  day  of  December  in  the  same  year,  shall  be  dated 
on  the  first  Monday  in  November  in  the  year  in  which 
the  same  shall  bp  granted ;  and  if  taken  out  on  or  at 
any  time  after  the  firat  day  of  December  in  any  year, 
shall  be  dated  on  the  day  when  the  same  shall  be 
granted ;  and  every  licence  to  nse  a  stage  carriage  in 
force  at  the  time  of  the  passing  of  this  Act  shall  con- 
tinue in  force  until  the  first  Sunday  in  the  month  o( 
November  next  after  the  passing  hereof,  and  the 
holder  of  such  licence  shall  be  liable  to  and  chargeable 
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with  the  pajment  of  the  same  rate  and  amoant  of 
duties  a»  are  chargeable  upon  him  according  to  the 
terms  of  soch  licence  until  the  said  Srst  Sunday  in  the 
last-mentioned  month  of  Navember^  unless  snch  licence 
shall  be  sooner  discontinued. 

11.  Provided  always,  that  it  shall  be  lawful  for 
any  perpon  to  take  ont  a  licence  to  keep,  use,  and  em- 
ploy a  stage  carriage  for  the  convejance  of  passengers 
at  separate  fares  for  the  period  of  three  months  only, 
commencing  on  any  of  the  several  quarter  days  fol- 
lowing, (that  is  to  say,)  the  first  day  of  AprU,  the 
first  day  oiJvly,  the  first  day  of  October,  and  the 
first  day  of  January  in  any  year,  paying  for  snch 
licence  one  fonrth  part  of  the  duty  which  would  be 
payable  for  the  granting  of  snch  licence  for  one  whole 
year:  provided  also,  that  nothing  in  this  Act  con- 
tained shall  extend  or  be  construed  to  repeal  or  super- 
cede the  provisions  of  the  seventeenth  secfion  of  the 
Act  passed  in  the  sixth  year  of  King  Qeor^fe  the 
Foniih,  chapter  eighty-one,  authorising  the  granting 
of  excise  licences  for  the  remainder  of  a  current  year, 
but  that  such  provisions  shall  be  deemed  to  apply  and 
shall  bo  observed  with  regard  to  stage  carriage  licences 
for  the  remainder  of  any  year  ending  on  the  first  Sun- 
day in  November;  and  the  eeveral  quarters  coiTes- 
pouding  with  the  termination  of  such  year  shall  bo 
deemed  to  consist  of  ninety-one  days. 

12.  When  any  person  to  whom  any  licence  shall 
have  been  granted  for  or  In  respect  of  any  stage  car- 
riage shall  discontinue  the  business  in  relation  to  such 
stage  carriage,  it  shall  be  lawful  for  the  proper  officer 
or  officers  of  excise,  upon  payment  of  all  duty  in 
an-ear  due  from  the  person  to  whom  the  licence  was 
granted,  to  transfer  such  licence  to  any  other  person 
to  whom  the  original  holder  thereof  shall  assign  his 
interest  tlierein;  and  the  person  to  whom  such  licence 
shall  be  so  transferred  shall  thereupon  be  liable  to  and 
chargeable  with  the  payment  of  the  duty  which  shall 
accrue  or  become  payable  under  such  licence,  or  in 
i*es;)ect  of  the  stage  carriage  to  which  the  same  shall 
I'clate,  and  shall  also  be  liable  to  all  other  the  provis- 
ions aud  regulations  contained  in  auy  Act  relating  to 
stage  carriages  in  the  same  manner  as  if  snch  last- 
mentioned  person  had  duly  obtained  a  licence  in  his 
own  name  for  the  keeping,  using,  and  employing  of 
such  stage  carriage:  Provided  always,  that  the  origi- 
nal holder  of  such  licence  shall  indorse  in  writing  upon 
the  back  thereof  the  name  of  the  person  to  whom  he 
assigns  his  interest  therein,  and  shall  sign  his  own 
name  to  snch  indorsement 

13.  *  Whereas  by  the  fourth  section  of  the  Act 
passed  in  the  fifth  and  sixth  years  of  her  Majesty's 
reign,  chapter  seventy-nine,  the  proprietor  or  company 
of  proprietors  of  every  railway  in  Great  Britain^  and 
other  persons  therein  named,  are  required  to  keep  and 
render  certain  accounts  as  therein  mentioned,  and  it  is 
expedient  to  alter  the  period  for  which  snch  accounts 
are  directed  to  be  made  up,  and  the  time  of  delivering 
the  same:'  Be  it  enacted,  that  the  pTroprietor  or  com- 
pany of  proprietors  of  every  railway  in  Great  BHtain, 
and  the  persons  required  by  law  to  keep  such  accounts 
as  aforesaid,  shall  deliver  to  the  Commissioners  of  In- 
land Revenue  or  to  the  proper  officer  appointed  for 
receiving  the  same,  within  twenty  days  after  the  ter- 
mination of  every  calendar  month,  a  true  copy  or 


true  copies  of  the  accounts  of  £i  snms  of  mooey  ie« 
oeived  or  charged  and  paid  or  accounted  for,  m  in  tbt 
said  Act  i»  meistioned,  daring  the  whole  of  the  caiea- 
dar  month  last  preceding;  and  afl  the  pfovisioos  and 
regulations  contained  in  the  said  Act  with  regsrd  to 
the  accounts  therein  directed  to  be  rendered,  and  all 
bonds  and  securities  enterod  into  or  given  or  to  bs 
entered  into  or  given  with  reUtion  tbmto,  shall  applj, 
continue,  and  be  in  force  as  well  with  respect  to  tty 
surety  as  to  the  principal  in  any  snch  bond,  and  to  the 
accounts  to  be  kept  anid  rendered  at  the  time  and  is 
the  manner  by  this  Act  directed,  and  the  daties  pagr- 
ab!e  in  respect  tiiereof. 

14.  The  exemption  from  duty  gfanted  by  theniotb 
section  of  the  Act  passed  m  the  seventh  and  eighth 
years  of  her  Majesty's  reign,  chapter  eigfatyfire,  in 
respect  of  the  conveyance  of  passengers  by  cheap 
trains  shall  not  extend  to  any  railway  train  which 
sball  not  be  a  train  running  on  at  least  six  daja  of  the 
week,  or  else  a  train  running  to  or  from  a  Burkt 
towa  on  a  maiket  day,  and  approved  of  by  the  Lords 
of  the  Committee  of  Privy  Ceuncil  ler  Trade  aad 
lilantations  as  a  cheap  tnun  for  the  conveyance  of 
passengers  to  or  from  market,  or  a  train  approved  by 
the  said  Lords  of  the  Committee  of  Privy  Oovndl  » 
an  ordinary  train  of  the  railway  travelling  on  Sunday 
and  conveying  third-class  passengers  at  fares  not  ex- 
ceeding one  penny  per  mile. 

16.  *  Whereas  under  the  laws  of  exctse  now  ia 
force  separate  and  distinct  licences  are  granted  to  thi 
same  person  to  exercise  several  trades  ia  the  am 
house  and  premises,  and  it  is  expedient  that  the  la- 
thority  to  exercise  two  or  more  of  snch  trades  shdd 
be  combined  in  one  licence:'  Be  it  enacted,  that wbeo- 
ever  any  person  shall  intend  to  carry  on  two  or  mon 
trades  under  the  excise  lawa  in  the  same  hoose  or 
premises  the  licences  for  which  several  trades  would 
expire  by  law  at  the  same  time,  it  shall  be  lawful  for 
the  Commisswnera  ef  Inland  Revenue,  in  snch  cases 
as  they  shall  think  fit,  to  authorize  the  exercising  of 
the  said  several  trades  by  one  lioenoa  for  that  porposd 
on  payment  of  the  amount  of  the  several  duties 
chargeable  for  several  licences  to  exercise  the  sane 
trades  respectively. 

16.  If  any  person  who  shall  have  given  notice  of 
his  intention  to  ship  any  goods  or  commodities  for  ei* 
portation  on  drawback  shall  give  another  soch  notice 
in  respect  of  the  same  goods  or  commodities,  or  shall 
claim  the  drawback  upon  the  same  goods  and  com- 
modities more  than  once,  or  shall  pass  any  aoooontor 
do  any  act  for  the  purpose  of  obtainuig  any  farther  or 
greater  amount  of  drawback  upon  any  such  goods  or 
commodities  than  the  drawback  payable  hj  h* 
thereon,  or  whereby  or  by  means  or  coloor  whereof 
any  such  further  or  greater  amoant  of  drawback  than 
as  aforesaid  may  be  obtained  or  claimed,  he  sball  ^o^ 
feit  for  every  such  offence  the  sum  of  one  handred 
pounds,  and  treble  the  amount  of  the  drawback  oo- 
lawfuUy  obtained  or  claimed,  or  which  might  be  ob- 
tained or  claimed  by  means  or  under  colour  of  asj 
such  unlawful  act  as  aforesaid. 

17-  Ifanygoodsorcommoditiesupon  the  exportation 

of  which  a  drawback  of  excise  is  payable  shall  *^^ 
the  same  shall  have  been  shipped  on  board  any  vessel 
for  exportation  be  brought  onshore^  or  if Hhc package 
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or  packages  io  which  aay  such  goods  or  commodities 
shall  be  contained  shall,  afler  shipment  thereof  as 
aforeaaid,  be  opened,  or  the  marks,  letters,  or  doTices 
thereon  be  cancelled,  obliterated,  or  altered  without 
the  sanction  of  the  Commissioners  of  Inland  Revenue 
first  had  and  obtained  all  snch  goods  and  commodities 
and  the  padsages  containing  the  same  shall  be  forfeited, 
and  may  be  sdsed  by  any  officer  of  customs  or  excise, 
and  the  person  or  persons  who  shall  bring  on  shore 
snch  goods  or  commodities,  or  who  shall  open  such 
packaipes,  or  cancel,  obliterate,  or  alter  the  marks, 
letters,  or  devices  thereon,  or  who  shall  be  concerned 
in  doing  any  of  the  sud  acts;  shall  forfeit  the  sum  of 
one  hnndred  pounds. 

18.  Every  licence  taken  out  under  the  provisions 
contained  in  the  two  several  Acts  passed  in  the  twenty- 
third  and  twenty-lbnrth  years  of  her  Majesty's  reign, 
chapter  twenty-seyen  and  chapter  one  hundred  and 
seven  raspeaively,  by  a  licensed  keeper  of  a  refresh- 
ment house,  to  sell  therein  by  retail  foreign  wine,  to 
be  consumed  in  such  house  or  on  the  premises  belong- 
log  thereto,  shall  authorise  and  include  the  sale  of, 
sweets  and  made  wines,  mead,  and  methegUn,  by  retail 
to  be  consumed  in  the  said  house  or  on  the  said  pre- 
mises. 

1 9«  lu  lieu  of  the  duty  now  chargeable  on  victualler's 

occasional  licence,  specified  in  schedule  (B.)  of  the 

Act  passed  in  the  twenty- fifth  and  twenty-six  years 

of  her  Majesty's  reign,  chapter  twenty-two,  there  shall 

be  charged  and  pud  the  following  duty;  (that  is*  to  say,) 

For  and  upon  every  occasional  licence  to  be  granted 

to  any  person  who  shall  be  duly  authorized  to 

keep  a  common  inn,  alehouse,  or  victualling 

house,  and  licensed  to  sell  therein  beer,  spirits, 

wine,  or  tobacco,  to  sell  the  like  articles  for  )^  htch 

he  shall  be  so  licensed  at  any  such  other  place, 

and  for  and  during  such  space  or  period  of  time 

not  exceeding  six  days  as  shall  be  specified  in 

such  occasional  licence,  the  sum  of  two  shillings 

and  sixpence  for  every  day  so  specified  as  afore- 

Mftid  for  which  the  same  sball  be  gisnted : 

Provided  always,  that  when  any  person  shall  have 

taken  out  snch  an  occasional  licence  for  six  successive 

days,  and  shall  desire  to  take  out  another  occasional 

iicenoe  for  a  time  in  immediate  succession,  or  only 

separated  by  the  intervention  of  Sundays  and  holidays, 

then  the  duty  chargeable  for  every  licence  afler  the 

first,  and  for  any  number  of  days  not  exceeding  six, 

shall  not  exceed  ten  shillings. 

20.  *  Whereas  it  is  expedient  to  alter  and  amend 
the  conditions  and  restrictions  upon  and  under  which 
oocaskmal  licences  to  sell  beer,  spirits,  or  wine  may  be 
granted  and  used,  as  provided  by  the  thirteenth  seciiou 
of  the  Act  passed  in  the  twcnly-fiflh  and  twenty- sixth 
years  of  her  Majesty's  reign,  chapter  twenty  two:' 
Be  it  enacted  as  follows: 

1.  That  the  consent  of  one  justice  of  the  peace,  as 

in  the  said  section  mentioned,  only,  shall  be 
necessary: 

2.  That  the  hours  daring  which  snch  occasional 

licence  shall  authorise  the  sale  of  any  beer, 
spirits,  or  wine  shall  extend  from  sun- rise  to 
one  hour  after  aunset: 

3.  That  upon  the  occasion  Af  any  public  dinner  or 

baU  it  shaD  bo  lawful  for  the  person  who  shall 


have  obtained  an  occasional  licence  under  the 
provisions  of  tlie  said  Act  to  sell  the  said 
liquors  during  such  hours  before  or  after  sun- 
rise or  sunset  as  shall  be  allowed  and  specified 
in  that  behalf  in  the  consent  to  be  given  by 
the  justice  of  the  peace  for  the  granting  of 
such  occasional  licence. 

21.  *  Whereas  by  the  twelfth  section  of  the  Act 
passed  in  the  last  session  of  parliament,  chapter  twenty- 
two,  so  much  of  any  Act  as  permits  the  sale  of  beer, 
spirits,  or  wine  at  fairs  or  races  without  any  excise 
licence  was  repealed:'  Be  it  enacted,  that  ffom  and 
after  the  passsing  of  this  Act  nothing  in  the  last  • 
recited  enactment  contiuned  shall  extend  to  prohibit 
any  person  duly  licensed  by  the  excise  to  retail  beer, 
spirits,  or  wiue,  as  in  the  eleventh  sectit»n  of  the  Act 
passed  in  the  sixth  year  of  King  George  the  Fourth, 
chapter  eighty*one,  is  mentioned,  from  cixrrying  on  his 
trade  or  business  for  which  he  shall  be  so  licensed  in 
booths,  tents,  or  other  places  at  the  time  and  place 
and  within  the  limits  of  holding  any  lawful  and  accus- 
tomed fair  by  virtue  of  any  law  or  statute  in  that 
behalf,  or  any  public  races,  in  like  manner  as  such 
person  might  lawfully  have  done  under  the  said  last- 
mentioned  Act  if  the  said  Act  of  the  last  session  of 
parliament  had  not  been  passed. 

22.  '  Whereas  the  assessment  committee  provided 
for  by  '*  The  county  rates  assessment  Act,"  section 
fifty-two,  and  by  '^  The  union  assessment  committee 
Act,  1862,'*  respectively,  are  thereby  empowered  to 
require  assessors,  collectors,  and  other  persons  therein 
mentioned  to  make  and  transmit  copies  of  or  extracts 
from  the  books  of  assessment  of  any  taxes  or  rates  in 
tlieir  custody,  and  to  produce  such  books  as  therein 
mentioned: '  Be  it  enacted,  that  nothing  in  this  Act 
contained  shall  extend  to  authorize  or  empower  the 
said  committee  to  require  any  assessor  collector,  or 
other  person  employed  in  the  assessment  or  collection 
of  the  income  tax  to  make  or  transmit  or  to  permit 
any  other  person  to  make  copies  of  or  extracts  from 
any  assessment,  rate,  or  rate  book,  or  any  document 
relating  to  the  assessment  or  collection  of  the  income 
tax  upon  profits  of  trade  for  or  in  respect  of  any 
quarries,  mines,  ironworks,  gasworks,  or  other  con- 
cerns in  the  nature  of  trade  or  manufacture  chargeable 
under  schedule  (A.)  of  the  income  tax  Acts,  or  to  at- 
tend before  the  said  committee  to  produce  any  such 
assessment,  rate,  or  rate  book,  or  other  snch  document 
as  aforesaid,  or  to  be*  examined  by  or  before  such 
committee  touching  or  concerning  the  same. 

2 ).  It  shall  be  lawful  for  the  commissioners  acting 
in  execution  of  the  Acts  relating  to  the  land  tax,  the 
assessed  taxes,  and  the  income  tax  respectively,  for 
any  district  or  di vision  of  a  county,  to  sit  and  hold 
their  meetings,  and  do  any  Act  in  execution  of  the 
said  Acts  respectively  as  such  commissioners  as  afore- 
said, at  any  place  within  any  city,  town,  or  other  pre- 
cinct, being  a  county  of  itself,  or  othei'wise  having 
exclusive  jurisdiction,  and  situated  within,  surrounded 
by,  or  adjoining  to  their  respective  districts  or  divisions ; 
and  all  anch  acts,  matters,  and  things  to  be  so  done 
by  such  commissioners,  within  such  city,  town,  or  pre- 
cinct, as  commissioners  acting  for  such  district  or 
division,  shall  be  as  valid  and  effectual  in  law  as  if  the 
same  had  been  done  withm  such  district  or  division. 
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24.  *  And  whereas*  by  an  Act  passed  in  tbe  present 
session  of  parliament,  intituled  An  Act  to  give  further 
facUitiea  to  the  holders  of  the  public  stocks,  certificates 
of  title  to  shares  in  the  public  stocks  are  anthorized 
to  be  issued  having  annexed  coupons  entitling  the 
bearer  to  the  dividends  payable  in  respect  thereof,  and 
bj  section  eleven  of  the  same  Act  it  is  enacted  that 
the  income  tax  shall  be  deducted  from  any  coupons 
payable  under  the  said  Act  in  like  manner  as  it  may 
be  deducted  from  the  dividends  payable  at  the  bank 
10  respect  of  the  stock  of  proprietors  inscribed  in -the 
books  of  the  bank:'  Be  it  enacted,  that  the  income 
tax  shall  be  deducted  from  any  such  coupons  as  afore- 
said, although  the  half-yearly  payment  thereon  shall 
not  amount  to  fifty  shillings,  anything  in  any  former 
Act  to  the  contrary  notwithstanding. 

25.  Whereas  by  the  law  in  force  licences  to  deal 
in  or  sell  tobacco  or  snuff  expire  on  the  fiflh  day  of 
Julf/  in  each  year,  and  it  is  expedient  to  alter  the 
t\me  of  the  expiration  of  such  licences  taken  out  for 
the  sale  of  tobacco  or  snuff  in  inns  or  houses  licensed 
for  tbe  sale  of  beer  by  retail  to  be  consumed  upon  the 
promises: '  Be  it  enacted,  that  all  such  licences  afore- 
said taken  out  by  innkeepers  or  persons  licensed  to 
sell  beer  to  bo  consumed  upon  the  prembes  after  the 
fifth  day  of  July  next  after  tbe  passing  of  this  Act, 
and  before  the  eleventh  day  of  October  one  thousand 
eight  hundred  and  sixty-four,  shall  be  and  continue 
in  force  until  the  said  last  mentioned  day;  and  all 
such  licences  which  shall  be  taken  oat  on  or  aAer  the 
said  last- mentioned  day  shall  expire  on  the  tenth  day 
of  October  next  after  the  granting  thereof;  and  every 
such  licence  as  aforesaid  which  shall  be  in  force  at 
the  time  of  the  passing  of  this  Act,  or  which  shall  be 
taken  oat  on  or  before  the  said  fifth  day  of  July^  shall 
continue  in  force  uutil  the  eleventh  day  of  October 
next  after  the  passing  hereof;  and  in  respect  of  every 
such  licence  as  aforesaid  which  shall  be  in  force  be- 
tween the  fifth  day  of  July  and  the  eleventh  day  of 
October  next  after  the  passing  of  this  Act  there  shall 
be  charged  and  paid  in  respect  of  the  said  last- men- 
tioned period,  and  in  addition  to  the  duty  paid  or 
payable  thereon,  the  duty  for  one  quarter  of  a  year, 
and  such  additional  duty  shall  be  recoverable  in  like 
manner  as  any  other  duty  of  excise. 

26.  All  the  powers,  provisions,  clauses,  regulations, 
forfeitures,  pains,  and  penalties  contained  in  or  imposed 
by  any  Act  or  Acts  relating  to  any  duties  of  tbe  same 
kind  or  description  as  the  several  rates  or  duties  granted 
by  this  Act  respectively,  and  in  force  at  tlio  time  of 
the  passing  of  this  Act,  and  not  hereby  expressly  re- 
pealed, shall  respectively  be  in  full  force  and  effect 
with  respect  to  the  said  rates  and  duties  by  this  Act 
granted  respectively,  so  far  as  the  same  are  or  shall 
be  applicable,  in  all  cases  not  hereby  expressly  pro- 
vided for,  and  shall  be  observed,  applied,  enforced, 
and  put  in  execution  for  and  in  the  raising,  levying, 
collecting,  and  securing  of  the  said  last-mentioned  rates 
and  duties,  and  otherwise  in  relation  thereto,  so  far 
as  the  same  shall  not  be  superseded  by  and  shall  be 
ponsistent  with  the  express  provisions  of  this  Act,  as 
fully  and  effectually  to  all  intents  and  purposes  as  if 
the  same  had  been  herein  repeated  and  specially  en- 
acted, mtUaiis  mutandis^  with  reference  to  the  rates 
and  duties  by  this  Act  granted  respectively. 


CAP.  xxxnr. 

An  Act  to  cany  into  efiect  an  additional  artide  to  the 
treaty  of  the  seyentli  day  of  April  one  tbooauid 
eight  hundred  and  sixty-two,  between  her  Majesty 
and  the  United  States  of  ilfwmi,  for  tbe  suppression 
of  the  African  alave  trado.       [29th  Jnm  1868.] 

Sec  1.  Where  right  ofseardi  tnay  he  esereieed, 

2.  Additional  ariidt  to  have  ^  same  force  jv. 

as  the  treaty. 

3.  ThisandAet9  0f\%6%U>here(xdasm. 

4.  Sh&rititU. 

*  Whereas  on  the  seventh  day  of  AprS  in  the  jesr 
of  our  Lord  one  thousand  eight  hundred  and  sixty-two 
a  treaty  was  concluded  and  signed  at  Washington, 
between  ber  Majesty  the  Queen  of  tbe  United  Kingdom 
of  Great  Britain  and  Ireland  and  the  United  states  of 
America^  for  the  suppression  of  the  AfricanthYQ 
trade:  and  whereas  by  the  first  article  of  such  treity 
it  was  stipulated  and  agreed  that  those  ships  of  the 
respective  navies  of  tbe  two  high  contracting  ptrtics 
which  shall  be  provided  with  specUd  instructions  for 
that  purpose  as  therein-after  mentioned  may  visit  sndi 
merchant  vessels  of  the  two  nations  as  may  upon 
reasonable  grounds  be  anspected  of  being  cagi^  in 
the  Afiican  slave  trade,  or  of  having  been  fitted  ont 
for  that  purpose,  or  of  having,  daring  the  voyage  on 
which  they  are  met  by  the  said  cmizers,  been  engaged 
in  the  African  slave  trade,  contrary  to  the  providoDS 
of  the  said  treaty,  and  that  snch  cmiaers  may  detain 
and  send  or  carry  away  snch  vessels  in  order  tljat 
they  may  be  brought  to  trial  in  the  manner  thcreip- 
after  agreed  upon:  and  whereas  it  was  by  the  said 
article  farther  stipulated  and  agreed  that  the  reciprocal 
right  of  search  and  detention  should  be  exerdsed  only 
within  the  distance  of  two  hundred  miles  from  the 
coast  oi  Africa,  and  to  the  southward  of  the  thirty- 
secoud  parallel  of  north  latitude,  and  within  thirty 
leagues  from  the  coast  of  the  Island  of  Ctiki:  and 
whereas  the  two  high  contracting  parties  have  agreed 
that  the  reciprocal  right  of  visit  and  detention  as 
defined  in  the  article  aforesaid  may  be  exercised  also 
within  thirty  leagues  of  the  Isdand  of  if<w%<«<f ""t 
within  thirty  leagues  of  the  Island  o^PueitoBko, 
and  within  thirty  leagues  of  the  Island  o^SanDomtn- 
go:  and  whereas  the  high  contracting  parties  bare 
further  agreed  that  the  present  additional  article  shall 
have  the  same  force  and  validity  as  if  it  had  been  in- 
serted word  for  word  in  the  treaty  concluded  bctveen 
the  two  high  contracting  parties  of  the  seventh  of 
AprU  one  thousand  eight  hundred  and  sixty-tiro,  and 
shall  have  the  same  duration  as  that  treaty,  and  that 
it  shall  be  ratified,  and  the  ratifications  shall  be  ex- 
changed at  London  in  six  months  from  this  date,  or 
sooner  if  possible.  In  witness  whereof  the  resi)cctiTe 
plenipotentaries  have  signed  the  same,  and  have  there- 
unto affixed  the  seal  of  their  arms.  Done  at  Woihing- 
ton  the  seventeenth  day  of  F^ruary  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  sixty-three. 

(us,)  Lyons. 

(L.S.)  William  H.  Seawabix 
And  whereas  ratifications  were  exchanged  at  London 
on  the  first  day  of  April  one  thousand  eight  hundred 
and  sixty- three:  and  whereas  it  is  expedient  that  pro- 
vision should  be  made  for  giving  effect  to  the  preseut 
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additional  article:  *  Bo  it  therefbre  enacted  by  the 
Qaeen*8  most  excellent  Majesty  by  and  with  the  advice 
and  consent  of  the  lords  spiritnal  and  temporal,  and 
oommoos  In  this  nresent  pariiament  assembled^  and 
by  the  aathority  or  the  same  as  follows: 

1.  The  recipfocat  right  of  search  and  detention  as 
defined  In  the  first  article  of  the  said  treaty  may  be 
exercised  also  within  thirty  leagnes  of  the  Island  of 
Madagctscar^  within  thirty  leagues  of  the  Ishmd  of 
Pwrto  JSicOf  and  within  thirty  leagnes  of  the  Island 
of  S€M  Domingo. 

2.  The  present  additional  article  shall  have  the 
same  force  and  validity,  as  if  it  had  been  bserted  hi 
the  treaty  oondnded  between  the  two  high  contracting 
parties  on  the  seventh  of  ^prS  one  thousand  eight 
hundred  and  sixty-two,  and  shall  have  the  same 
dnration  as  that  treaty. 

3.  This  Act  and  the  African  slave  trade  treaty 
Acts,  Nos.  1  and  2,  1862,  shall  be  read  and  construed 
as  one  Act. 

4.  This  Act  may  for  all  purposes  be  chcd  as  the 
''AJnottn  sUive  trade  treatv  Act,  1863." 


CAP.  XXXV. 
An  Act  for  the  prevention  and  punishment  of  offences 
committed  fajherMajesty^ssubjects  in  SotOh  Africa, 

[29th  June  1863.] 

CAP.  XXXVI. 

An  Act  for  carrying  into  efflsct  the  report  of  the  com- 
missionera  appointed  to  inquire  into  the  state  of  the 
dioceses  of  Cantei^unf^  London^  Winchester^ -taid 
Bochester;  and  for  other  purposes. 

[29th  June  1863.] 

CAP.  XXXVIL 
A  a  Act  to  defray  the  charge  of  the  pay,  clothing,  and 
contingent  and  other  expenses  of  the  disembodied 
mflitia  in  Oreai  Britain  and  Ireland;  to  grant  al- 
lowances in  certain  casos  to  subaltern  oAoevs,  ad- 
JQtants,  paymasters,  quartermasters,  suigeots,  as- 
sbtant  surgeons,  and  surgeons  mates  of  the  militia; 
and  to  anthoriae  the  employment  of  the  aon-eom« 
missioned  officers.  [29th  June,  1863. 

Sec.  L  Secretary  of  State  for  War  to  issue  the  money 
required  for  pay,  ^e.  of  regular  miUtMa, 
as  herein  stataL 

2.  Adjutant,  ^c.  to  reside  where  the  Secretary 

of  State  for  War  shall  appoint. 

3.  Adjutants^  qrartermwders,  and  non-commis- 

sioned officers  of  militia  may  be  employed 
in  their  counties. 

4.  Quartermaster,  ^e.  to  have  charge  of  the 

arms  and  clothing.  Adjutant  to  issue  the 
money  for  contingent  expenses  on  an  order 
signed  by  the  colonel.  Balance  to  furm  a 
stock  purse.  Power  to  Secretary  of  State 
for  War  to  order  arms,  ^c  to  be  deposited 
in  War  Office  stores  while  disembodied. 

5.  In  absence  of  the  adjutant^  Hie  Serjeants  to  be 

under  the  command  of  the  quartermaster; 
and  in  his  absence,  oj  the  Serjeant  major. 


6.  MiUtia,  ithen  catted  out  fyr  training  or  ex- 

erdse,  entitled  to  pay^  jic  <u  herein  stated. 

7.  Volunteers  attached  to  regiments  of  the  line 

to  be  sitbject  to  the  Mutiny  AoL 

8.  Certain  dfficers  u^fit  for  duty  entitled  to  an 

allowtince,  upon  making  the  following  decta- 
ration.    Form  of  declaration. 
9*  Out'pension   to.   reduced    noncommissioned 
officers  and  drummers  not  to  be  received 
while  serving. 

10.  Persons  on  kxdfpay,  or  entitled  to  aUowance 

as  having  served  in  the  army  or  navy,  em- 
powered  to  receive  pay,  ffc  during  training. 

11.  At^utants,  4tc^  non-commissioned  officers,  or 

privates,  net  to  lose  their  right  to  Chelsea 
or  Kiimainham  pensions,  ^. 

12.  Allowance  to  be  made  for  medicines. 

13;  Seduced  adjutants  to  receive  4s.  per  day  tiU 
Zlst  July,  1864.  Right  to  half  pay  re- 
served. 

14.  Allowance  to  adjutantSf  eurgeens,  and  guar- 

termasterSm 

15.  Allowances  granted  to  adjutants  oncon^de^ 

tion  of  certain  periods  of  service. 

16.  Restrictions  as  to  allowances  to  reduced  ad- 

jutants  of  (he  local  mXUtia. 

17.  A  declaration  to  be  taken  by  adjutants  of 

local  militia  claiming  the  sasd  allowance. 

18.  Allowance  to  clerks  (jf  general  meetings,  4rc. 
19*  Manner  of  granting   allowances.     Ckrks^ 

ire.  to  nmke  declaration  of  the  justness  of 
their  acoounts. 

20.  Deputy  lieutenants  may  require  the  attend' 

anceof  any  surgeon  residing  near  the  place 
of  weeding  for  appeal  Declaration  to  be 
made  by  surgeon.    Allowance  to  surgeon. 

21.  Pay,  4rc  tobe  issued  under  direction  of  the 

Secretary  of  State  for  War. 

22.  BUls  drawn  for  pay,  ire  wwqf  be  on  un- 

stamped  paper. 

23.  No  fee  to  be  taken. 

24.  All  things  in  this  Act  relating  to  cowries 

shall  extend  to  ridings^  4rc 

25.  Continuance  of  Act. 

•  Whkbeas  it  is  necessary  that  provision  should  be 
made  for  defraying  the  charge  of  the  pay,  clothing, 
and  oontingent  and  other  expenses  of  the  regular  mi- 
litia,  and  of  the  mincra  of  Cornwall  and  Devon,  when 
disembodied,  in  Oreat  Britain  and  Ireland;  and  for 
making  in  certain  cases  allowanoes  of  retired  pay  to 
subaltern  officers  and  aargeona  mates  and  assistant 
surgeons  of  the  regular  militia,  and  of  the  minen  of 
Devon  and  Cornwall,  also  to  adjutants,  paynasten, 
surgeons  and  quartermasters  of  the  regular  militia 
who  have  been  allowed  to  retire,  and  to  adjutants 
disabled  after  long  service:*  Be  it  therefore  enacted 
by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  lords  sph-itnal  and  tem- 
poral, and  commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as  iUlows: 

1.  The  secratary  of  the  state  for  war  for  the  time 
being  shall  cause  to  be  issued  and  paid  the  whole 
sum  required  for  the  regular  militia  of  Oreat  Britain 
and  Ireland  (when  disembodied),  in  the  manner  and 
for  the  soreral  nsos  hereinafter  mentioned;  (that  U  to 
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say,)  for  the  paj  of  the  said  regular  militia  at  the 
daily  rates  Mowiog;  (that  is  to  say) 


For  each  Adjutant 

,,  Quartermaiter,  where  one 
app3inted  in  corps  con- 
aisting  of  not  leas  than 
860  privata  men 
and  of  leaa  than  360  pri- 
▼aU  men 

„  Seijaant  mijor,  where 
one  ia  appointed  in 
corpa  eonsiating  of  two 
or  more  oocnpanlaa  • 
.  „  Qnartermaater  aeijeant 
in  corpa  whoae  eatab- 
lialunent  ezoeeda  four 
companiaa 
and  for  the  serJeant  per- 
forming tha  duty  of 
both  qnartermaateraer- 
Jeant  and  pajmaater 
aerjeant  (in  corpa  con* 
aiating  of  four  compa- 
nica  or  leas)   - 

,,  Seijeant  instructor  of 
muaketry  or  gunnery 

V,  Paymaater  aeijeant  (in 
corpa  whoaa  establish- 
ment exceeds  four  com- 
panies) 

,9  8«jeant,  orderly  room 
clerk,  drum  ni^)or>  or 
bugle  migor    - 

Drummer,  trumpeter,  or  bugler, 
ai>OTe  sixteen  yeara  of 
age    - 
and  if  under  sixteen  years 
of  age 


InhntTj. 

£  a.   if. 

0  10     0 

0     6     0 

0     8     6 

0    8     0 

0     16 

0     3     6 

0     I    10 

0     1  10 

0     1    10 

0     1     1 

0    0  10 

ArtiBery. 

£   9.    d. 
0  10    0 


0    8     6 


0    2  10 


1  10 

2  6 


0    2    6 


0     2    6 


1     8 
0  10 


Provided  always,  that  when  any  non-commissioned 
officer,  drummer,  trumpeter,  or  bugler  shall  be  absent 
on  furlough  or  licence,  he  shall  during  such  absence 
reoeive  sixpence  psr  diem  less  than  the  above  men- 
tioned rates  respectively: 

And  also  at  rates  varying  from  two  shillings  to 
■iipence/MT  annum  for  each  private  man  for  defray- 
ing the  contingent  expenses  of  each  regiment,  batta- 
lion, or  corps  when  enrolled: 

And  the  secretary  of  state  for  war  for  the  time 
being  shall  give  the  necessary  instructions  for 'the  pro- 
vision of  clothing  ibr  each  serJeant  major,  serjeant, 
and  drummer,  trumpeter,  or  bugler  on  the  disembo- 
died BtafT  of  the  militia  of  Great  Britain  and  Ireland 
who  shall  be  resident  at  head  quarters,  and  the  said 
disembodied  staff  shall  be  entitled  to  be  clothed  once 
ill  two  years. 

2.  Except  when  employed  as  hereinafler  provided, 
every  adjutant,  quartermaster^  non-commissioned  offi- 
cer, and  drummer,  ti'ompeter,  or  bugler  on  the  staff 
of  the  regular  militia,  when  disembodied,  shall  reside 
in  such  places  as  shall  be  sanctioned  by  the  secretary 
of  state  for  war^  and  every  such  adjutant,  quarter- 
master, non-commissioned  officer,  and  drummer,  truin 
peter,  or  bugler,  shall  forfeit  his  pay  for  liny  period 
during  which  he  shall  be  absent,  except  whea  em- 
ployed as  hereinafler  provided,  or  whea  absent  by 
Icavt  from  the  colonel  or  commanlaut  of  the  regiment. 


battalion,  or  corps,  which  leave  shall  not,  except  in 
case  of  certified  sickness,  extend  beyond  three  oleii' 
dar  months  in  one  year,  nor  to  a  greater  proportioa 
than  one  thud  of  the  non-commissioned  officers,  and 
drummers,  trumpeters,  or  buglers  at  the  same  time: 

3.  Every  adjutant,  quartermaster,  and  non  com- 
missioned officer  of  the  regular  militia,  when  disem- 
bodied, and  not  called  ont  for  training  or  exeraae, 
shall  be  liable  to  be  employed  within  the  coonty  to 
which  the  regiment,  battalion,  or  company  of  the  said 
militia  staff  belongs,  under  the  officers  appointed  to 
pay  and  superintend  the  out  pensioners  of  Chdm 
Hospital,  in  such  manner  as  one  of  her  Majesty's 
principal  secretaries  of  state  may  determine:  Provided 
always,  that  the  senior  officer  shall  have  the  oommsDd 
of  the  force  so  employed. 

4.  The  quartermaster  of  each  regiment  of  militia 
in  which  a  quartermaster  ia  appointed  and  receives 
daily  pay  under  the  provisions  of  the  first  seaioa  of 
this  Act,  and  when  no  quartermaster  is  appointed, 
then  the  adjutant  of  each  regiment  of  Militia  shall 
have  the  charge  and  care  of  the  arms,  accoatremeots, 
great  coats,  clothing,  necessaries,  and  other  stores 
thereof,  under  the  superintendence  of  the  colonel  or 
commandant;  and  the  adjutant  shall,  oat  of  the  al- 
lowance directed  by  this  Act  to  be  issued  and  paid 
for  defraying  the  contingent  expenses  of  soch  regi- 
ment, battalion,  or  corps,  from  time  te  time  issue  vA 
pay  such  sums  of  money  as  may  be  necessa^  for  the 
repair  of  arms,  and  other  usual  condngent  expenses, 
upon  an  order  in  writing  signed  by  the  colonel  or 
other  commandant;  and  after  payment  of  soch  sums 
as  aforesaid  he  shall  three  times  in  the  year  make  op 
accounts  of  all  such  money,  and  of  the  expenditore 
thereof  showing  the  balance  remaining  in  his  bands 
(which  said  balance  shall  form  a  stock  purse  for  the 
use  of  the  regiment,  battalion,  or  corps),  and  shall 
transmit  same  to  the  colonel  or  other  commandant  of 
such  regiment,  battalion,  or  corpa,  to  be  by  him  ex- 
amined, allowed,  and  signed;  and  the  said  aoconntsi 
so  allowed  and  signed,  shall  be  the  proper  voachen 
and  acquittal  of  each  adjutant  for  the  application  and 
disposal  of  such  money:  Provided  always,  that  it 
shall  and  may  be  lawful  for  the  secreUry  of  state  for 
war  to  order  and  durect  that  the  arms,  acoontrementA, 
and  other  stores,  or  any  part  thereof,  belonging  to 
any  regiment,  battalion,  or  corps  of  militia  of  the 
United  Kingdom,  shall  at  any  time,  while  sncb  re^- 
ment,  battalion,  or  corps  shall  not  be  embodied  ';r  in 
actual  service,  be  conveyed  to  and  deposited  and  kept 
in  any  of  her  Majesty's  war  office  stores. 

5.  In  the  occasional  and  unavoidable  absence  of 
the  adjutant  from  the  city,  town,  or  pUce  where  the 
disembodied  staff  is  quartered,  or  during  any  vacaacr 
in  the  appointment  of  adjutant,  the  scrjeants  and 
drummers,  trumpeters,  or  buglers,  shall  be  under  the 
command  of  the  quartermaster  in  cases  in  which  one 
b  appointed;  and  when  no  quartermaster  is  appointed 
or  is  present,  then  under  the  command  of  the  serjeant 
major  or  of  some  serjeant  who  shall  be  appointed  by 
the  said  adjutant,  with  the  approbation  of  the  colonel 
or  other  commanding  officer,  to  act  as  serjeant  major 
during  the  absence  of  such  adjutant  and  qoartennas- 
ter;  and  the  said  quartermaster  and  serjeant  major 
or  acting  serjeant  miy  or  shall  render  the  same  rctnms 
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and  perform  snch  other  acts  as  aro  by  law  required 
ffom  the  adjaUot. 

6.  The  offioera  and  volnnteer  Doneommisdioned 
offieeTB  and  priyate  men  of  the  regular  militia  shall, 
for  the  period  or  periods  during  wbieh  they  shall  be 
cilled  oat  for  the  pnrpose  of  exercise  or  training, 
be  entitled  to  the  following  daily  rates  of  pay  and  al- 
lowances: 

Infantiy.        ArtlUay. 


ColoDel     -  -  -  - 

UeoteuuiUooloDel 

Mijor       -         .  - 

Captain  (indudiiig  non-effective  al- 


UevleoaDt  ... 

Ensi^     •  •  •  > 

Ac^ntaot,  if  acting  alio  as  pay- 
master  in  corps  con- 
sisting of  four  compa- 
nies and  upwards 
„  if  acting  alto  as  paymas- 
ter in  corps  consisting 
of  less  than  four  com- 
panies 
„  if  acting  also  as  paymas- 
ter and  quartermaatcr 
in  corps  consisting  of 
foar  companies  and  up- 
wards 
„  if  acting  also  as  paymas- 
ter  and  qnartermaster 
in  onrps  consisting  of 
less  than  four  compa- 
ides    •  •  - 

Quartermaatcr  (if  not  holding  a 
sobaltemis     com- 
mission, nor  on  the 
permanent    staff) 
H  (if  holding  a  suImI- 

tern's  commission, 
and  if  not  on  the 
permanent  stafl^  - 
Qoartermaster  (if  on  the  permanent 
staff  in  corps  not 
less  than  360  pri- 
vate men) 
„  (if  on  the  permanent 

staff  in   corps  of 
less  than  S60  pri- 
vate men) 
SargeoQ    .... 
AMistant  surgeon 
Serjeant  instractor  of  musketry  or 
gnnnerf ,  in  addition  to  the  daily 
rate  of  pay  granted  by  Bee  1     - 
Serjeant   (not  on  the  permanent 
staff)    •  •  •  . 

Corporal  .  .  .  . 

Prirale     -  .  .  - 

Command  allowance  to  the  officer 
actoally  in  command  dnring 
training  and  exercise,  if  the  pay 
of  colonel  is  not  drawn 
Beer,  money  to  each  non-commis- 
sioned officer,  drummer,  and  pri- 
vate present  at  training  and  ex- 
ercise .... 


£  9.  d. 

I     2  6 

0  15  11 

0  14  I 

0  10  6 

0    6  0 

0    5  3 


0     3    D 


0     9     6 


0     7     0 


0    4     6 


0    6    6 


0    3     6 


0     I     6 


0  8  0 
0  U  4 
0    7     6 


0  I  0 

0  1  6i 

0  1  24 

0  I  0 


0    8     0 


0      0 


£  s. 

d. 

1     2 

6 

0  15 

11 

0  u 

1 

0  10 

6 

0    6 

6 

0    5 

3 

0    3    9 


0    2    6 


0    7     0 


0    4     6 


0    6    6 


0    3     6 


0     1     6 


0  3  0 
0  11  4 
0    7     6 


0  1  0 

0  2  6 

0  1  4} 

0  1  2 


0     3     0 


0     0 


?•  Volunteers  shall  with  the  sanction  of  the  secre 
tary  of  state  for  war,  when  attadied  to  regiments  of 
the  Itne  to  qualify  themselves  for  the  permanent  staff, 
either  as  Serjeants  or  drummers,  trumpeters  or  buglers, 
be  allowed  paf  whilst  so  under  instruction,  but  while 


they  remain  so  attached  they  will  be  nnder  the  com- 
mand of  the  officer  commanding  the  regiment  of  the  • 
line  equally  with  the  soldierB  of  that  regiment,  and 
will  be  subject  to  the  proyisiona  of  the  Mutiny  Act 

8.  *  And  whereas  certain  lieutenants,  ensigns,  and 
surgeons  mates  of  the  militia  of  Ormt  Britain^  or 
subaltern  officers  and  assistant  surgeons  of  the  militis 
of/rdSeind^  when  unfit  for  further  duty,  have  been 
placed  upon  a  retired  allowance  equal  to  and  instead 
of  the  allowance,  granted  to  them  on  the  disembody- 
ing of  the  militia  at  the  termination  of  the  war  in  the 
year  one  thousand  eight  hundred  and  fifteen:  And 
whereas  certain  paymasters,  surgeons,  and  quarter- 
masters, when  unfit  for  duty,  have  also  been  placed 
on  a  retired  allowance  equal  to  and  instead  of  their 
rednced  allowances  granted  to  them  in  pursuance  of 
an  Act  passed  in  the  tenth  year  of  the  reign  of  bb 
Majesty  king  Otarge  the  fourth: '  All  such  paymas* 
ters,  surgeonsy  quartermasters,  subahema,  surgeons 
mates,  and  assistant  surgeons  to  entitle  them  to  the 
receipt  of  such  retured  allowances,  shall  make  and  sub- 
scribe the  following  declaration;  (wddicd) 

I  do  solemnly  and  sincerely  declare,  that  I 

formerly  served  aa  a  in  the  militia;  that 

I  am  not  in  holy  orders;  and  that  from  the 
day  of  to  the  day  of  I  did  not 

hold  or  enjoy  any  place  or  employment  of  profit,  civil 
or  military,  under  her  Majesty,  or  in  the  colonies  or 
possessions  of  her  Msjesty  beyond  the  seas,  or  under 
any  other  government,  besides  my  allowance  of 
per  diem  as  a  of  the  said  militia,  except  my 

half  pay  or  civil  pension  as  a 

9.  *  And  whereas  certain  non-commissioned  officers 
and  drummers  of  the  militia  of  the  United  Kingdom 
of  Oreat  Britain  and  Ireland  have,  on  the  reduction 
of  the  establishment  of  the  disembodied  staf^  been 
pkcod  on  the  out-pension,  although  not  unfit  f<w  fur- 
ther service: '  No  non-commiswoned  officer  or  drum- 
mer so  placed  on  pension  shall  be  entitled  to  receive 
the  said  pension  for  any  period  during  which  he  ahall 
be  receiving  pay  m  the  inilitia. 

10.  Provided  always,  that  any  person,  being  on 
naval  or  military  half-pay,  or  being  entitled  to  any 
allowance  as  having  served  in  any  of  her  Majesty's  tt* 
gular  forces  or  navy  or  marines,  and  serving  in  the 
militia,  may|receive  the  pay  and  allowancea  by  this 
Act  directed  to  be  paid  to  the  field  officers,  captains, 
lieutenants,  ensigns,  adjutants,  quartermasters,  surr 
geons,  surgeons  mates,  and  assistant  surgeons,  when 
assembled  for  annual  training;  and  the  receiving  any 
such  pay  and  allowances  by  any  such  field  officer, 
captain,  lieutenant,  ensign,  a4|ntant,  quartermaster, 
surgeon,  surgeon's  mate,  or  assistant  surgeon,  sbsli 
not  prevent  such  person  on  half  pay,  or  being  entitled 
to  any  such  allowance,  from  receiving  bu  half  pay  or 
such  allowance:  Provided  also,  that  such  person 
shall,  in  the  declaration  to  be  taken  for  the  receipt  of 
the  half  pay  or  such  allowance*,  declare  that  he  has 
received  or  is  entitled  to  such  militia  pay  and  allow- 
ance^ and  shall  specify  the  militia  rank  which  enthles 
him  to  the  same. 

11.  Provided  always,,  that  no  adjoUnt,  quarter- 
master, non-commissioned  officer,  drummer,  trum- 
peter, or  bugler,  or  private  man,  in  tho  regular  militia, 
entitled  to  receive  any  Chelsea  or  KUmainham  pen- 
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Bion  or  ftUowaoee  on  aeooant  of  ddrvlce  in  the  regnlar 
army,  shall  forfeit  or  lose  his  right  to  the  same  by 
reason  of  his  senring  and  receiving  pay  in  the  regular 
militia;  nor  shall  any  quartermaster,  subaltern  officeri 
sufgeon^s  mate,  or  assiatant  surgeon  forfeit  or  lose  his 
right  to  receive  any  such  Chdaea  or  Kilmainham 
pension  or  allowance  by  reason  of  his  receivinff  the 
allowance  by  this  Act  granted  to  him  when  oisem* 
bodied. 

12.  There  shall  be  granted  for  each  regiment  of 
regular  militia,  irhen  disembodied,  a  snm  of  money 
after  the  rate  of  one  guinea  for  every  one  hundred  men 
of  each  such  regiment,  for  the  expense  of  neoessaiy  me- 
dicines for  the  sick  non-comnussioned  offioera,  dram- 
mors,  fifers,  and  private  men  of  such  regiment;  and 
the  wives  and  families  of  the  non-oommissioned  oA- 
cen.  drummerst  buglers,  and  trumpeters  of  the  per- 
manent scaft,  during  the  period  or  periods  of  asso'nbly 
for  eserdse  or  tratniag,  and  ahN>  an  allowance  of  two- 
pence per  week  for  each  of  the  non-commlsskmed  effi 
eers  and  their  fomilies  of  each  regiment  on  the  disem- 
bodied staff  at  head  qaartera,  for  the  expense  of  ne- 
cessary medicbes  and  attendance  given  to  the  said 
non-commissioned  offioers  and  their  fomilies  while  such 
regiment  is  not  called  out  for  training  and  exercise. 

13.  In  case  any  regiment,  battalion  or  corps  of  mi- 
litia shall  have  already  ceased  and  determlaed  or  been 
reduced  in  its  establishment^  or  shall  cease  and  determine 
or  be  reduced  inits  establishment,  during  the  continuance 
of  this  Act,  the  sum  of  foor  shillings  per  diem  shall  be 
paid  to  sttdi  person  as  was  or  shall  be  actually  serving 
as  a^utant  to  such  regiment,  battalion,  or  corps  at 
the  time  of  reduction,  from  the  thvty -first  day  of 
Jvi^t  one  thousand  eight  hundred  and  sixty-three,  or 
from  the  time  such  regiment  shall  cease  and  determine 
or  be  reduced  in  its  establishment  (as  the  case  may 
be),  to  the  thirty- first  day  oiJtdy  one  thousand  eight 
hundsed  and  sixty-foar,  in  like  manner  and  subject  to 
the  same  conditkms  and  re8tiictk>ns  as  the  aHowadces 
granted  by  this  Act  to  adjutants  who  shaH  by  ago  or 
infirmity  be  rendered  unfit  for  fuither  service:  Provi- 
ded always,  that  no  such  reduced  adjutant  shall  lose 
any  right  he  nmy  have  to  half- pay  of  the  navy,  aiiny, 
marines,  or  proviaonal  battalion  formed  from  the  rai^ 
Htia  by  reason  of  receiving  such  allowance  as  last 
aforesaid,  bat  shall  be  eotiiled  to  receive  such  half 
pay  as  well  as  sncb  attowance. 
.    14»  *  And  whereas  certain  allowances  have  been 
gnuHed  in  pursuance  of  former  Acts  to  adjutants, 
surgeons^  and  quartermasters  of  regular  militia  who 
have  by  age  or  infirmity  been  rendered  unfit  for  far- 
ther service:'  Suck  aUQ^anoei  shall  be  issued  and 
paid,  during  the  continuance  of  this  Act,  in  like  man- 
ner and  subject  to  the  same  restrictions  as  the  allow- 
ancifd  granted  by  this  Act  to  adjutants  who  shall  by 
age  or  infirmity  be  rendered  unfit  for  further  service: 
Provided  always^  that  no  person  receiving  such  allow- 
ance shall  by  reason  thereof  forfeit  hb  right  to  any 
half  pay  to  which  he  may  be  entitled. 

15.  The  following  allowances  shall  be  granted  and 
paid,  under  the  restrictions  and  limitations  hereinafter 
expressed,  to  adjutants  of  the  militia  of  Great  Briiain 
and/re^fid,  on  the  completion  of  the  following  periods 
of  service  in  her  Majesty's  regular  or  Indian  forces,  or 
iu  the  aimy  of  the  £a8t  India  Oomiiauy,  and  iu  the 


milHia,  if  eoAtf,  either  by  age  or  tDfimtty,  for  the 
performance  of  the  duties  of  their  oomndsslons)  (that 
is  to  say,) 

To  eveiy  adjutant  who  shall  hare  Conpletsd  in  tb« 
service  a  period  of  (bideHeet) 

Fifteen  years,  of  which  five  years  as  an  adjtf« 
tant  of  militia,  an  allowance  of  tbee  slul- 
Wngji  per  diem: 
Twenty  yearai'of  which  seven  years  as  an  ad- 
jutant of  miOtia,  an  allowance  of  four  shS- 
Cngs  per  diem: 
Twenty-five  years,  of  which  ten  years  as  an 
adjutant  of  militia,  an  allowance  of  five 
shillings  per  diem: 
Thirty  years,  of  which  fifteen  years  as  an  ad- 
jutant of  militia,  an  allowance  of  six  shil- 
lings per  diem: 
Provided,  that  such  adjutants  shall  rataia  any  right 
they  may  have  to  half  pay  or  to  oat  peusioB,  notwith- 
standing the  grant  of  such  retired  allowauos  as  afore- 
said ;  and  all  such  allowances  shall  be  granted  cpoo 
the  production  to  the  secretary  of  state  for  war  of  a 
certificate  of  such  service  and  disability;  and  npon 
the  order  of  the  secretary  of  state  for  war,  fooDded 
upon  such  certificate,  the  paymaster  general  shall  pay 
to  such  adjutant  the  above  allowance:  Provided  al- 
ways, that  no  person  shidl  be  entitled  to  receive  soch 
allowance  as  aforesaid  who  shall  hold  any  military 
ofiice  or  employment  of  profit  under  her  Majesty  or 
any  other  government;  and  that  no  person  who  before 
the  first  day  of  June  one  thousand  eight  hondred  aod 
twenty-nine,  held  any  civil  place  or  emidoymeDt  of 
profit  under  the  Crown,  or  in  the  colonies  or  posses- 
sions of  her  Majesty  beyond  theseas,  or  ander any 
other  go  Vermont,  shall  reoeive  any  part  of  the  said  al- 
lowance for  any  time  during  which  he  held  soch  ciriJ 
place  or  employment,  except  in  the  cases  m  which  the 
emoluments  of  such  civil  place  or  employment  shall 
not  exceed  thi*ee  tiroes  the  amount  of  the  said  aliow- 
4ince,  and  unless  in  such  excepted  oases  the  royal  con- 
sent to  the  holding  of  soch  civil  place  or  employment 
shall  have  been  siguified  through  the  secretary  of  state 
for  war;  and  that  no  person  appointed  on  or  after  the 
first  day  of  June  one  thousand  eight  hmidred  and 
twenty-nine  to  any  civil  place  or  employment  of  profit 
under  her  Majesty,  or  in  the  colonies  or  possessions  of 
her  Majesty  beyond  the  seas,  or  under  any  other  go- 
vernment, shall  receive  any  part  of  the  said  allowance 
for  any  time  during  which  he  shall  bold  soeh  eivQ 
place  or  employment. 

16.  'And  whereas  certain  allowances  haye  heen 
grautxid  to  reduced  adjutants  of  the  local  milttia:'  The 
said  allowances  shall  be  bsned  and  paid  daring  th<) 
continuance  of  this  Act,  under  the  restrictions  and  m 
the  manner  hereinafter  expressed:  Provided  always, 
that  in  the  cases  in  which  any  such  local  militm  adja- 
I  tants  have  been  permitted  to  receive  the  said  allow- 
j  ancos  whilst  holding  any  civil  offices  under  the  Crown, 
to  which  ofliccs  they  had  been  appointed  previously  to 
the  twenty-eighth  day  of  July  one  thousand  eigw 
hundred  and  twenty-eight,  it  shall  be  kwfnl  to  conti- 
nue the  payment  of  the  said  allowances  under  tlie 
same  rcgtdations  and  restrictions  as  those  under  whica 
the  permission  was  originally  granted. 

17.  Every  adjutant  of  local  mUitia  who  shall  claim 
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tnder  tbe  aathority  of  this  Act  to  receire  any  part  of 
the  said  allowaiiee  shall,  previous  to  receiving  tbe 
same,  and  in  order  to  entitle  himself  thereto,  take  and 
sabscribe  a  declaration  before  some  one  of  her  Ma- 
jesty^s  justices  of  the  peace  in  the  United  Kingdom, 
or  notary  pnbfio,  or  other  officer  now  by  kw  autho-> 
tized  to  administer  or  receive  such  declaration,  or  be- 
fore some  one  of  her  Majesty's  ministers,  secretaries 
of  embassy,  of  legation,  or  consuls  abroad,  in  the 
words  or  to  the  e^ct  followmgs  (that  is  to  say,) 

*  I,  A.B,  do  solemnly  and  sincerely  declare  that  I 
was  serving  as  adjutant  in  the  of  local  militia 

at  the  reduction  of  the  staff  of  the  said  mtlitia  in  one 
thousand  eight  hundred  and  twenty-nine:  and  that  I 
was  not  in  holy  orders  during  any  part  of  the  period 
for  which  I  now  claim  to  receive  an  allowance,  that 
is  to  say,  from  the  day  of  one  thousand 

eight  hundred  and  to  the  day  of 

•ae  thousand  eight  hundred  and  ;  and  that  I 

did  not  bold  or  enjoy,  nor  did  any  person  for  me  hold 
or  enjoy,  during  any  part  of  the  said  period,  any 
place,  office,  or  employment  of  profit,  civil  or  military, 
under  the  Crown  or  any  other  government,  besides 
the  allowance  of  a  day  now  claimed,  except 

my  half  pay  as  a  [of  the  army  or  navy  or  ma- 

rines, or  of  a  provisional  battaTion  formed  from  the 
militia,  as  the  case  may  5«].' 
Wiuch  decliMration,  so  taken  and  subscribed,  shall  be 
prodaced  to  the  paymaster  general  of  her  Majesty's 
forces  by  the  adjutant  claiming  the  allowance:  Pro- 
vided always,  that  any  adjutant  receiving  such  allow- 
ance, and  befaig  on  naval  or  military  half  pay,  or  enti- 
tled to  any  allowance  as  bavmg  served  in  any  of  her 
Majesty's  regnhir  forces,  or  navy  or  marines,  shaH, 
notwithstanding  such  militia  allowance,  be  entitled  to 
receive  such  hidf  pay  or  allowance. 

i&  Where  the  militia  is  raised  by  ballot  in  Great 
Briiam  allowances  shall  be  made  and  Issued  to  the 
clerks  of  general  and  subdivision  meetings  of  lieute- 
nancy and  others  mentioned  in  Schedule  A.  to  this 
Act  for  their  trouble  and  expenses  in  the  execution  of 
the  laws  relating  to  the  militia  at  the  rates  mentioned 
in  the  same  schedule;  and  where  the  militia  is  raised 
in  the  United  Kingdom  otherwise  than  by  ballot,  al- 
lowances shall  be  made  and  issued  to  the  clerks  of 
general  meetings  for  their  trouble  and  expenses  in  the 
execution  of  such  Uws  at  the  rates  mentioned  in  the 
schedule  B.  to  this  Act. 

19.  The  sidd  allowances  shall  be  granted  as  fol- 
lows; (yideHcd)  the  account  Aall  be  certified  by  the 
lieutenant  of  the  county,  stewartry,  city,  or  place,  or 
by  two  or  more  deputy  lieutenants  acting  for  such 
county,  stewartry,  city,  or  place,  or  by  the  lord  war- 
den of  the  stannaries  of  Comwail  and  Demm,  or  by 
two  or  more  deputy  wardens  of  the  stannaries  of 
Cornwall  and  Devon;  and  the  derks  of  general  and 
subdivision  meetings  in  QreatBrikdnf  and  the  school- 
masters, constables,  and  other  officers  in  Seotlandf 
shall  make  a  declaration  as.  to  the  justness  of  the  ac- 
connts  in  the  following  terms  respectively,  before 
some  justice  of  the  peace ;  (viMkiU) 

DedaraUofh  of  a  derib  of  general  or  eubdivieion 


I,  do  solemnly  declare,  that  the  preceding 

account,  so  far  as  regards  my  interest  therein,  is  a 


just  and  true  aecount  of  business  performed  by  me  for 
and  in  behalf  of  tbe  public  service  aocoiding  to  the 
manner  therein  set  forth ;  and  the  snms  claimed  as 
disbursed  were  actually  paid  by  me.' 
Dedaraiion  oj  a  ediooUnaeUr^  eoneUAUf  or  other 
officer  m  Scotland. 

*  I  do  Solemnly  declare,  that  I  am  the  paix>- 
ohial  schoolmaster  [or  constable  or  other  officer']  of 
the  district  of  in  the  subdivision  of  the 
county  of  ;  and  that  the  preceding  accouut  is 
a  just  and  true  accoant  of  business  actually  performed 
by  myself  for  and  in  behalf  of  the  public  service  ac- 
cording to  the  manner  therein  set  forth;  and  that  I 
was  employed  on  such  busmess  the  full  time  therein 
stated;  and  that  the  sums  claimed  as  disbursed  were 
actually  paid  by  roe.' 

And  the  said  accounts  shall  be  transmitted  to  the  se- 
cretary of  state  for  war,  who  is  hereby  empowered  to 
issue  the  allowances  according  to  the  rates  specified 
in  the  respective  tables  to  this  Act  annexed,  or  such 
sums  as  he  shall  £hink  reasonable  and  proper. 

20.  *  And  whereas  it  is  expedient  Uiat  the  deputy 
lieutenants  acting  In  any  subdivision  of  any  county, 
stewartry,  city,  or  place  in  Oreat  Britain^  and  the 
specisl  deputy  wardens  acting  in  any  subdivision  in 
the  stannaries  of  the  counties  of  Cornwall  and  Devon, 
should  be  assisted  by  the  advice  of  a  surgeon  in  de- 
ciding upon  the  appeals  of  persons  claiming  to  be  ex- 
empt from  compulsory  service  in  the  militia  by  reason 
of  bodily  infirmity,  and  upon  the  fitness  for  service  of 
the  persons  presenting  themselves  fiur  enrolment: '  fit 
shall  be  hiwfnl  for  any  two  degaty  lieutenants,  and 
they  are  hereby  empowered  and  seqoired  to  summon, 
by  two  day's  previous  notion  in  writing,  any  eompe- 
tent  surgeon  residing  at  or  nearest  te  the  place  where 
any  meeting  for  appeals  or  enroiniMit  shall  be  held  to 
attend  at  such  meeting;  and  every  spch  surgeon  shall, 
before  he  begins  any  such  examination,  make  the  fol- 
lowing declaration,  which  declaration  any  deputy  lieu- 
tenant is  hereby  authorised  to  administer;  {viddieett) 

*  I  do  solemnly  dedare,  that  I  will,  to  the 
best  of  my  ability,  faithfully  and  tn^y  report  as  to 
the  fitness  for  service  of  the  man  or  men  abont  to  be 
submitted  to  my  exammation,  and  ^hat  I  will  not  re- 
ceive from  any  of  them  any  fee  or  reward  whatever 
for  any  sudi  examination.' 

And  eveiy  suck  surgeon  shall  recdve  for  each  day^s 
attendance  at  snch  meetu^g  a  sum  not  less  than  half 
a  gdnea  nor  exceeding  two  guineas,  according  to  the 
extent  of  the  duty  pcurformed:  Provided  alwaya„that 
the  accounts  and  vouchers  upon  which  the  add  allow- 
ances shdl  be  recommended  bythe  deputy  lieutenants 
of  the  respective  subdivisions  shdl  be  transmitted  to 
the  secietaiy  of  state  for  war,  with  the  accounts  of 
the  lieutenancy  clerks,  for  examination  and  payment. 

21.  All  sums  of  money  granted  for  the  pay,  con- 
tingent and  other  expenses^  and  for  the  allowances  to 
the  officers  and  men  of  the  regular  9fkd  local  militia, 
when  disembodied,  shall  be  issued  and  pdd  under  tbe 
durection  of  the  secretary  of  state  for  war,  by  the  ac- 
oepiance  of  bills  or  otherwise,  according  to  such  regu- 
lations as  have  been  or  dudl  be  established  on  that 
head. 

22.  All  bills,  dkvfts,  and  orders  drawn  for  pay  or 
dlowances  under  this  Act  may  be  drawn  upon  nn- 
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etaraped  paper;  and  no  aoch  bill«  draft,  or  order  shall 
be  void  by  reaaon  of  being  drawn  or  written  on  on- 
stamped  paper. 

23.  No  fee  or  gratuity  whatsoever  shall  be  given 
or  paid  for  or  upon  account  of  any  warrant  or  sum  of 
money  which  shall  be  issued  in  relation  to  or  in  pur- 
suance of  this  Act, 

.  24.  All  things  in  this  Act  contained  relating  to 
counties,  and  to  regiments  of  militia  respectively,  shall 
be  construed  to  extend  to  all  ridings,  shires,  stewart- 
ries,  cities,  and  places,  and  to  all  battallions,  corps, 
and  indepsndent  companies  respectivelyy  and  to  the 
corps  of  miners  of  Corntoall  and  Devon, 

25.  This  Act  shall  take  effect  and  continue  in  force 
from  the  thirty-first  day  of  July  one  thousand  eight 
hundred  and  sixty-three  until  the  first  day  of  Septem- 
ber one  thousand  eight  hundred  and  sixty-four. 

SCHEDULES  to  which  this  Act  refers* 

SCHEDULE  A. 
ScAUE  of  Rates  of  Remunbbation  to  the  clerics  of  ge- 
neral and  subdivision  meetings  of  lieutenancy  in 
Great  Britain,  including  the  clerks  of  the  tower 
hamlets  and  the  stannaries  of  Cornwall  and  Devon, 
and  to  schoolmasters,  constables,  and  other  officers 
in  Scotland,  for  carrying  into  execution  the  Acts 
relating  to  the  militia  when  the  militia  are  raised 
by  ballot. 

SCHEDULE  B. 

ScALB  of  Rates  of  Rekonbration  to  the  clerks  of  ge- 
neral meetings  for  any  duty  they  may  be  required 
to  perform  under  the  Acts  relating  to  the  militia, 
or  by  her  Majesty's  secfatary  of  state,  or  (in  Ire- 
land) by  the  Lord  Lieutenant,  in  execution  of  the 
provisions  of  such  Acts  when  the  militia  is  raised 
Qlherwise  than  by  ballot. 

Per  Annum. 

CLERKS  OF  GENERAL  MEETINGS.    — 

For  trouble  in  executing  the  duty  required 
of  them,  including  copyings,  correspon- 
dence, and  stationery:  s     •.    d. 
In  counties  where  the  quota  does  not 
exceed  200       ->            -            -  15     0    0 
Where  the  quota  is 

Above  200,  and  not  exceeding 

400  -  -  -  20    0    0 

Above  400,  and  not  exceeding 
500  -  -  -  25     0     0 

And  where  the  quota  exceeds  500,  the 
following  additions  for  every  100  or 
fractional  part  of  100: 

Above  500,  and  not  exceeding 

1,000  -  -  -    4    0     0 

Above  1,000,  and  not  exceeding 

2,000  .  -  -     3    0    0 

Above  2,000,  and  not  exceeding 

3,000  -  -  -    2    0    0 

Above  3,000,  and  not  exceeding 

4,000  -  -  -    1   10     0 

Above  4«000     •  -  -     1     0    0 

For  conveying  and  attending  any  general 
meeting  summoned  by  the  distinct  order 
of  the  secretary  of  state,  or  (in  Irehmd) 
of  the  Lord  Lieutenant  -  •    2    2    0 


The  actual  expense  incurred  hi  printmg  or 
advertising,  and  for  postage,  maybe 
charged. 

CAP.  XXXVUL 

An  Act  to  amend  the  Act  for  placing  the  emploTment 
of  Women,  young  Persons,  and  Children  in  Bleach- 
ing Works  and  Dyeing  Works  under  the  Reguli- 
lations  of  the  Factories  Acts.   [29th  June,  1863.] 
23  i-  24  VicL  c  7a 
Sec  J.  Meaning  of  the  words  **hleaehing  worh^ 
and  "  dyeing  works '»  m  recited  AA   Not 
to  extend  to  huildinge  defined  by  1  ^B 
Vict.  c.  15. 
*  Whkbkas  it  is  expedient  that  the  employment  of 
women,  young  persons,  and  children  in  calendering 
works  and  finishing  works  should  be  regulated  io  the 
same  manner  as  their  employment  is  rogolatedin 
bleaching  works  and  dyeing  works  by  the  provlsioDs 
of  the  Act  of  the  twenty-third  and  twenty-foDrth 
years  of  Victoria,  chapter  seventy  eight:  And  when^is 
such  was  the  Intention  of  Parliament  in  passing  that 
Act:'  Be  it  therefore  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  sad  con- 
sent of  the  lords  spiritual  and  temporal,  sod  com- 
mons, in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same: 

1.  That  the  words  «•  bleaching  woiks  "  and  "djd- 
ing  works  "  in  the  said  recited  Act  shall  be  farther 
understood  to  mean  any  bulding,  buildings,  or  pre- 
mises in  which  females,  young  persons,  and  cbildren 
are  employed,  and  in  any  part  of  which  buildings  or 
premises  any  process  previoos  to  packing  is  carried 
on  in  the  occupation  of  calendering  or  finishing  of  anj 
yam  or  cloth  of  cotton,  wool,  silk,  or  flax,  or  anj  of 
them,  or  any  mixture  of  them,  or  any  yam  or  doth 
of  any  other  material  or  materials,  or  in  any  process 
incident  to  such  calendering  or  finishing,  and  in  one 
or  more  of  which  processes  steam,  water,  or  other 
mechanical  power  is  nsed  or  employed:  Provided  al- 
ways, that  nothing  in  this  Act  contained  shaD  extend 
to  any  building,  bnUdings,  or  premises  defined  to  be  a 
factory  "  by  the  Act  of  the  seventh  year  of  her  pre- 
sent Majesty,  intituled  An  Act  to  amend  the  Laws 
relating  to  Labour  in  Factoriee, 

CAP.  XXXIX. 
An  Act  to  authorise  the  Inclo<iure  of  certain  lands  in 
pursuance  of  a  Special  Report  of  the  Inclosore 
Commissionera.  f I3th  Jul^i  IB63.] 


CAP.  XL. 

An  Act  for  the  Regnktion  of  Bakehouses. 

[13th  Jii/y,  1863.] 

Sec  1.  Short  title. 

2.  Interpretation  of  terms* 

3.  Limitation  of  hours  of  labour  ofperem  «»- 

der  \S  years  of  age. 

4.  Regulations  as  to  cleanliness  oj  bakehouses. 
6.  As  to  deeping  places  near  bakehouses, 

6.  Power  to  local  authority  to  enforce  provisions 

of  this  AcL 

7.  As  to  expenses  of  local  auAorUy  acting  un- 

der this  Act. 
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8.  Recovery  of  penahm. 

9.  JurMktion  of  cmiakk  fnagidriUes. 

*  Wberbas  it  ia  expedient  to  limit  the  hoars  of  labour 
of  joDDg  persons  employed  lo  bakebooses.  and  to 
make  regolatioos  with  respect  to  cleanliness  and  ven- 
tilatioD  in  bakehouses:'  be  it  enacted  by  the  Qneen's 
most  exoellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritaal  and  temporal,  and  com- 
mons, in  this  present  Parliament  assembled,  and  by 
the  anthority  of  the  same,  as  follows: 

1.  This  Act  may  be  cited  as  ''The  Bakehouse  Be- 
gnlatioa  Act,  \%6V* 

2.  For  the  purposes  of  this  Act  the  words  herein- 
after mentioned  shall  be  oonstmed  as  follows;  that  is 
to  say, 

«*Looal  authority"  shalU  as  respects  any  place, 
mean  the  persons  or  bodies  of  persons  defined 
to  be  the  local  authority  in  that  place  by  the 
one  hnndred  and  thirty-fourth  section  of  the 
•  Act  passed  in  the  session  bolden  in  the  eigh- 
teenUi  and  nineteenth  years  of  the  reign  of 
her  present  Majesty,  chapter  one  hundred  and 
twenty,  or  by  the  Nuisances  Removal  Acts 
heruiHafter  mentioned:  that  is  to  say,  as  to 
Mngfandt  by  the  Act  passed  in  the  session 
holden  in  the  eighteenth  and  nineteenth  years 
of  the  reign  of  her  present  Majesty,  chapter 
one  hundred  and  twenty-one,  as  amended  by 
the  Act  passed  in  the  session  holden  in  the 
twenty-third  and  twenty-fourth  years  of  the 
reign  of  her  present  Mijesty,  chapter  seventy- 
aeven;  as  to  Scotland^  by  the  Act  passed  in 
the  session  holden  in  the  nineteenth  and  twen- 
tieth years  of  the  reign  of  her  present  Miyesty, 
chapter  one  hnndred  and  three;   and  as  to 
Irdand,  by  the  Acts  passed,  the  one  in  the 
session  holden  in  the  eleventh  and  twelfth 
years  of  the  reign  of  her  present  Majesty, 
chapter  one  hundred  and  twenty-three,  and 
the  other  in  the  session  holden  In  the  twelfth 
and  thirteenth  years  of  the  reign  of  her  pre- 
sent Majesty,  diapter  one  hundred  and  eleven: 
**  Bakehouse  ^'  shall  mean  any  place  in  which  are 
baked  bread,  biscuits,  or  confectionery,  from 
the  baking  or  selling  of  which  a  profit  is  de- 
rived: 
"  Employed,"  as  applied  to  any  person,  shall  in- 
clude any  person  working  in  a  bakehouse, 
whether  he  receives  wages  or  not: 
'*  Occupier  "  shall  include  any  person  in  possession; 
''  The  Court "  shall  include  any  justice  or  justices, 
sheriff  or  sheriff  substitute,  magistrate  or  ma- 
gistrates, to  whom  jurisdiction  is  given  by 
this  Act. 
3.  No  person  under  the  age  of  eighteen  years  shall 
be  enpk>yed  in  any  bakehouse  between  the  hours  of 
nine  of  the  ckn^  at  night  and  five  of  the  clock  in  the 
morning. 

If  any  person  b  employed  m  contravention  of  this 

section  the  occupier  of  the  bakehouse  in  which  he  is 

cmptoyed  shall  faicur  the  fi>llowing  penalties  in  respect 

of  each  person  so  employed ;  that  is  to  say. 

For  the  first  offence,  a  sum  not  exceeding  two 

pounds: 


For  a  second  oflfence,  a  sum  not  exceeding  five 
pounds: 

For  a  third  and  every  subsequent  ofi^nce,  a  sum 
not  exceeding  one  pound  for  each  day  of  the 
.  continuance  of  the  employment  in  contravention 
of  this  Act,  so  that  no  greater  penalty  be  im- 
posed than  ten  pounds. 

4.  The  inside  walls  and  ceiling  or  top  of  every 
bakehouse  situate  in  any  dty,  town,  or  place  oontmn- 
ing  according  to  the  hut  census  a  population  of  more 
than  five  thousand  persons,  and  the  passages  and 
staircase  leading  thereto,  shall  either  be  painted  with 
oil  or  be  limewashed,  or  partly  painted  and  partly 
limewashed:  Where  painted  with  oil  there  shall  be 
three  coats  of  paint,  and  the  painting  shall  be  renewed 
once  at  least  in  every  seven  yeans,  and  shall  be  washed 
with  hot  water  and  soi^)  once  at  least  in  every  six 
months:  Where  limewashed  the  limewashing  shall  be 
renewed  once  at  least  in  every  six  months. 

Every  bakehonse  wherever  situate  shall  be  kept  in 
a  cleanly  state,  and  shall  be  provided  with  proper 
means  for  effectual  ventilation,  and  be  free  from 
effluvia  arising  from  any  drain,  privy,  or  other 
nuisance. 

If  the  occupier  of  any  bakehouse  fitils  to  keep  the 
same  in  conformity  with  this  section  he  shall  be  deemed 
to  be  guilty  of  an  ofience  against  this  Act,  and  to  be 
subject  in  respect  of  sudi  oflfeuoe  to  a  penalty  not  ex* 
ceeding  five  pounds. 

The  Court  having  jurisdiction  under  this  Act  may, 
in  addition  to  or  instead  of  inflicting  any  penalty  in 
respect  of  an  oflfonce  under  this  section,  make  an  or- 
der directing  that  within  a  certain  time  to  be  named 
in  such  order  certain  means  are  to  be  adopted  by  the 
occupier  for  the  purpose  of  bringing  his  bakehouse 
into  conformity  with  this  secUon;  the  Court  may 
upon  application  enlarge  any  time  appointed  for  the 
adoption  of  the  means  durected  by  the  order,  but  any 
non-compliance  with  the  order  of  the  Court  shall,  af- 
ter the  expiration  of  the  time  as  originally  limited  or 
enlarged  by  subsequent  order,  be  deemed  to  be  a  con- 
tinning  offence,  and  to  be  punishable  by  a  penalty  not 
exceeding  one  pound  fpr  eVeiy  day  that  such  non- 
compliance contmues. 

5.  No  place  on  the  same  level  with  a  bakehonse 
situate  in  any  city,  town,  or  place  containing  accord- 
ing to  the  last  census  a  population  of  more  than 
five  thousand  persons,   and  forming   part    of  the 

'  same  building,  shall  be  used  as  a  sleeping  place,  un- 
!  less  it  is  constructed  as  Mows;  that  is  to  say. 

Unless  it  is  effectually  separated  from  the  bake- 
house by  a  partition  extending  from  the  floor  to 
the  ceiling: 
Unless  there  be  an  external  glszed  window  of  at 
least  nine  superficial  feet  in  area,  of  which  at  the 
least  four  and  a  half  superficial  fedt  are  made  to 
open  for  ventilation: 
And  any  person   who  lets,  occupies,   or  conti- 
nues to  let,  or  knowingly  snfkn  to  be  occupied,  any 
place  contrary  to  this  Act,  shall  be  liable  for  the  first 
offence  to  a  penalty  not  exceeding  twenty  shillings, 
and  for  every  subsequent  ofibnce  to  a  penalty  not  ex- 
ceeding five  pounds. 

6.  It  shall  be  the  duty  of  the  local  anthority  to  en- 
force within  theur  district  the  provisions  of  this  Act, 
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and  ia  order  to  fiustiitate  tho  enforcement  thereof  any 
.  officer  of  boalth,  inspector  of  nuisances,  or  other  officer 
appointed  by  the  local  aathority,  herein-before  refer- 
red to  as  the  inspector,  may  eater  into  any  bakehouse 
at  all  times  daring  the  hoare  of  baking,  and  may  in- 
spect the  same,  and  examine  whether  it  ia  or  not  in 
conformity  with  the  provisions  of  this  Act ;  and  any 
person  refusing  admisfuon  to  the  inspector,  or  obstruct- 
ing him  in  his  examination,  shall  for  each  offence  in- 
cur a  penalty  not  exceeding  twenty  pounds;  and  it 
ahall  be  lawful  for  any  inspector  who  is  refused  ad- 
mission to  any  bakehouse,  in  pursuance  of  this  sec- 
tion, to  apply  to  any  justice  for  a  warrant  anthorizing 
him,  accompanied  by  a  police  constable,  to  enter  into 
any  such  bakehouse  for  the  purpose  of  examming  the 
same,  and  to  enter  the  same  accordingly. 

7r  AU  expenses  faKinrred  by  any  local  antfaortty  tn 
purauaooe  of  the  provisions  of  this  Act  may  be  paid 
out  of  any  rate  leviable  by  them,  and  appficable  to 
tha  payment  of  tho  expenses  incurred  by  the  local 
authority  under  the  sidd  NnUaaces  Removal  Acta, 
and  the  sakl  aatbority  may  levy  such  rate  acoordiogly. 

PenaHies. 

8.  All  penalties  under  this  Act  nMy  be  recovered 
anmmarily  before  two  or  more  justices;  as  to  England^ 
in  manner  directed  by  an  Act  passed  in  the  session 
holden  in  the  eleventh  and  twelfth  years  of  the  reign 
of  her  Majesty  Queen  VkUnia^  chapter  forty-three, 
intituled  An  Act  toJacUitate  the  Performance  of  the 
Buties  of  Justices  of  ike  Peace  out  (/Sessions  uMxn 
England  and  Wales,  toith  respect  to  summary  Convic- 
tions and  OrderSf  or  any  Act  amending  the  same;  as 
to  Ireland^  in  manner  directed  by  the  Act  passed  in 
the  session  holden  b  the  fourteenth  and  fifteenth 
years  of  the  reign  of  her  Majesty  Queen  Victoria^ 
chapter  ninety-three,  intituled  An  Act  io  consolidate 
and  amend  the  Acts  regtdating  the  Proceedings  of 
Petty  Sessions  and  the  Duties  of  Justices  of  the  Peace 
cut  of  Quarter  Sessions  in  Ireland,  or  any  Act  amend- 
ing the  same;  and  as  to  Sootland^  upon  summary 
oonviction,  with  power  for  the  justices  having  cogni- 
sance of  the  case  to  sentence  the  offender  to  impri- 

a  onment  for  a  period  not  exceeding  three  months  un- 
til the  penaly  and  the  expenses  of  conviction  are  paid, 

9.  Any  act,  power»  or  jurisdiction  hereby  authorized 
te  be  done  or  exerdsed  l:^  two  justices  may  be  done  or 
exercised  by  the  following  magistrates  within  their  re- 
spective jurisdictions:  that  is  to  say,  as  to  England, 
by  any  metropolitan  police  magistrate  or  other  stipen- 
diary magistrate  sitting  alone  at  a  police  cpurt  or 
other  appointed  place,  or  by  the  Lord  Mayor  of  the 
city  of  London,  or  any  alderman  of  the  said  city  sit- 
ting alone  or  with  others  at  the  Mansion  Hotise  or 
OuiidhaU  /  as  to  Ireland^  by  any  one  or  more  divi- 
sional magistrates  of  police  in  the  police  district  of 
DubUn,  and  elsewhere  by  one  or  more  justice  or 
iices  of  the  peace  in  petty  sessions;  and  as  to 
Scodandf  by  the  sheriff  or  sheriff  substitute^  or  by 
aay  police  magistrate  of  a  burgh. 


OAF.  XU. 
An  Act  to  amend  the  Law  respecting  the  Liability  of 
Innkeepers,  and  to  prevent  certain  Frauds  npon 
them.  nsth  /%  1863.] 

Sec.  1.  Innkeeper  not  to  he  liable  for  losa^  ^c  be- 
yond 301^  except  in  certain  eases, 
2.  ObUgation  to  receive  property  of  gueds  for 

safe  custody. 
8.  Notice  of  law,  ^c^  to  he  conspiewmdy  exhi- 
bited. 
4.  Interpretation  of  terms. 
*  Whereas  it  is  expedient  to  amend  the  law  concern- 
ing the  liability  of  innkeepere  in  respect  of  the  goods 
of  their  guests  in  manner  herein-afl«r  mentioned:* 
Be  it  therefore  enacted  by  the  Qneen*s  most  excelleDt 
Maiesty,  by  and  with  the  advice  and  consent  of  the 
tords  spiritttal  and  temporal,  and  comraoas,  io  this 
present  Parlfamout  assembled,  and  by  the  authority  of 
the  same,  as  followB;  (that  is  to  say,) 

1.  No  Innkeeper  shall,  after  the  paswngofthis 
Act,  be  Ibble  to  maike  good  to  any  guest  of  such  inn- 
keeper any  loss  of  or  injury  to  goods  or  property 
breught  to  his  Inn,  not  being  a  horse  or  other  Uto 
animal,  or  any  gear  appertaining  thereto,  or  any  cv- 
riage,  to  a  greater  amount  thim  the  sum  of  thirty 
pounds,  except  in  the  following  cases;  (that  is  to 

(1.)  Where  such  goods  or  property  shall  hare  been 
stolen,  lost,  or  iijared  threugh  the  wilfol 
act,  delhnft,  or  negleet  of  snbh  innkeeper  or 
any  servant  in  his  employ: 
(8.)  Where  such  goods  or  property  iftiall  have  been 
deposited  expressly  for  mfe  custody  with 
such  innkeeper: 
Provided  always,  that  In  Ihe  ease  of  saefa  deposit  it 
shall  be  lawful  for  such  mnkeeper,  if  he  think  fit,  to 
require,  as  a  con^ion  of  his  liability,  that  such  goods 
or  property  shall  be  deposited  in  a  box  or  other  recep- 
tacle, fastened  a^d  sealed  by  the  person  depositing  the 
same. 

2.  If  any  innkeeper  shal!  refuse  to  receive  fbr  safe 
cnstody  as  before  mentioned,  any  goods  or  property 
of  his  guest,  or  If  any  such  guest  shall,  through  any 
default  of  such  innkeeper,  be  nnable  to  deposit  snch 
goo^s  or  property  as  aforesmd,  ouch  innkeeper  shall 
not  be  enUtled  to  the  benefit  of  thia  Act  m  respect  of 
such  goods  or  property. 

3.  Every  innkeeper  shall  cause  at  least  one  copy  of 
the  first  secfion  of  this  Act,  printed  in  plainr  type,  to 
be  exhibited  in  a  conspicuous  part  of  the  hall  or  en- 
trance to  his  inn,  and  he  shall  be  entitled  to  tho  bene- 
fit of  this  Act  in  respect  of  such  goods  or  property 
only  as  shall  be  brought  to  bis  inn  while  such  copy 
shall  be  so  exhibited. 

4.  The  words  and  expressions  hereinafter  con- 
tained, whmh  in  then*  ordmary  significatkm  haves 
more  confined  or  a  (fifierent  meaning,  shall  ia  this 
Act,  except  where  the  nature  of  the  provision  or  the 
context  of  the  Act  shall  exclude  such  constroctioo,  he 
interpreted  as  follows ;  that  is  to  say,  the  word  *'  inn*' 
shall  mean  any  hotel,  inn,  tavern,  public  boose,  or 
other  place  of  refreshment,  the  keeper  of  whiob  is  now 
by  law  responsible  for  the  goods  and  property  of  his 
guests;  andthewoni  ^Mnnke^er"  shall  meaa  the 
keeper  of  any  such  place. 


APPENDIX— STATUTES  26  A  27  VICTORIA. 


49 


CAP.  XLIL 
An  Act  to  anMnd  the  Act  of  the  Twentieth  and 
Tirentj-first  Yean  of  Fidorta,  anthorising  the  Sale 
of  Mill  Sites  and  Water  Powers  by  the  Commis- 
sioners of  Pnblie  Woits  in  Irdand. 

[13th  July,  1863.] 

20  ir  21  VicL,  c.  23. 
Sea   1.  LmUi  ofjve  ymr$^  aa  fixed  hy  aecL  2  of  re- 
cked Jxt^  for  $cde  of  nuU  eiUa  repeaUd. 

*  WkaasAs  by  an  Act  passed  in  the  session  of  Parlia- 
ment iiolden  in  the  twentieth  and  twenty-first  years 
of  her  Majesty,  diapter  twenty-three,  section  two,  it 
b  amongst  other  things  enacted,  that  it  should  be 
kwftil  for  the  Commissioners  of  Pablic  Works  in 
Irdaad,  at  any  time  withis  five  years  after  the  mak- 
ing of  any  final  award  or  awards  In  any  district  as 
therein  referred  to,  wherein  certain  mill  sites  were 
sitnmte,  to  sell  and  dispose  of  sneh  site  or  sites  or 
water  powers,  or  other  premises  connected  therewith, 
for  sseh  price  or  prices  as  to  them  shoald  seem  rea- 
sonable; and  whereas  it  is  expedient  that  the  time 
by  the  said  Act  limited,  and  within  which  it  is  thereby 
lawful  for  the  said  commissioners  to  sell  and  dispose 
of  the  said  mill  sites  and  water  powera  should  be  re- 
pealed:* be  it  therefore  enacted  by  the  Qaeen^s  most 
excellent  Majesty,  b^  and  with  the  advice  and  con- 
sent of  the  l<mls  spintnal  and  temporal,  and  commons, 
m  this  present  Parliament  assembled,  and  by  the  au- 
thority of  the  same,  as  follows: 

1.  That  the  limit  of  fire  years  fixed  by  the  second 
section  of  the  sdd  Act  is  hereby  repealed,  and  it  shall 
be  Uwfnl  for  the  Commissioners  of  Public  Works  at 
any  time  hereafter  to  sell  and  dispose  of  the  mill  sites 
and  water  powers  and  other  premises  connected  there- 
with by  the  said  redted  Aet  aathoriaed  to  be  sold. 


CAP.  XLHI. 
An  Act  to  enable  Her  Majesty^s  Postmaster  General 
to  aeil  and  otherwise  dispose  of  Land. 

[13th  July,  1863.J 
3  j*  4  FtcfL,  c  96. 

Sec  1.  Podmatter  general  empowered  to  sell  or  ex- 
change lands. 

2.  EighUofway. 

3.  Furehaser  not  to  hebound  to  inquire  into  au- 

thority of  postmaster  general  to  execute  deed, 

4.  Monies  payable  to  postmaster  geniral  under 

this  Act  to  be  paid  into  the  bank  oj  Eng 
land. 

5.  Former  Uaaes  confirmed. 

6.  On  appointment  of  postmaster  general^  con- 

tracts, ire,  vested  in  his  predecessor  trans- 
ferred^ 
?•  ShoH  title. 

*  Wmsjue  by  an  Act  passed  in  the  session  of  Parlia- 
ment held  in  the  thinl  and  fourth  years  of  the  reign 
of  her  present  Majesty,  intituled  An  Actjor  the  Re- 
gulation, of  the  Duties  of  Postage,  in  order  to  enable 
her  Majesty^s  postmaster  general  for  the  time  being  to 
hold  and  take  conveyances  and  leases  of  messuages, 
tenements,  lands,  and  hereditaments  for  the  service  of 


the  post  office,  and  to  transmit  the  same  to  his  suc- 
cessors, it  was  enacted  that  her  Majesty^s  postmaster 
general  and  his  successors  should  be  and  were  thereby 
made  a  body  corporate,  and  should  have  a  seal,  and 
that  all  messuages,  tenements,  lands,  and  heredita- 
ments, of  whatsoever  tenure,  then  vested  in  her  Ma- 
jesty^s  then  present  postmaster  general,  his  heirs,  exe- 
cutors, administrators,  and  assigns,  m  trust  fbr  her 
Majesty  and  her  successors,  should,  immediately  on 
the  passing  of  the  said  Act,  be  and  become  vested  in 
him,  in  his  corporate  capacity,  and  his  successors  for 
ever,  in  trust  as  aforesaid:  and  whereas  it  is  expe- 
dient that  her  Majesty's  postmaster- general  and  his 
successors  should  be  invested  with  snch  powers  of 
sale,  exchange,  leasing,  and  other  disposition  over 
lands  held  by  him  and  them,  and  that  such  further 
aud  other  powers  should  be  conferred  on  her  Majes- 
ty's postmaster  general  fbr  the  time  being,  asara  herein- 
after ia  that  behalf  contained:'  fie  it  enacted  by 
the  Queen's  most  excellent  Majesty,  by  and  with  the^ 
advice  and  consent  of  the  lords  spiritual  and  temporal,' 
and  commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows: 

1.  It  shall  be  lawful  for  her  Majesty's  postmaster 
general  for  the  time  being  from  time  to  time,  with 
the  consent  and  approbation  of  the  commissioners  of 
her  Majesty's  treasury,  or  any  two  of  them,  (such 
consent  and  approbation  to  be  certified  by  one  of  the 
secretaries  or  assistant  secretaries  of  the  treasury  by 
writing  nnder  his  hand,)  to  sell  or  to  exchange  for 
o*her  lands,  or  to  lease  or  to  surrender  on  any  terms, 
any  lands  for  the  time  being  vested  in  him  in  trast 
as  aforesaid,  and  upon  any  such  exchange  to  give  or 
receive  any  money  for  equality  of  exchange;  and  any 
such  sale  as  aforesaid  may  bo  made  either  by  public 
auction  or  private  contract,  and  the  postmaster  gene- 
ral may  make  auy  stipulations  as  to  title  or  otherwise, 
in  any  conditions  of  sale  or  contract  for  sale  or  ex- 
change, and  may  buy  in,  rescind,  or  vary  any  contrro^ 
for  sale  or  exchange,  and  may  re-sell,  or  re -exchange 
any  snch  lands  as  aforesaid;  and  it  shall  bo  lawful  for 
the  postmaster  general  or  his  successors,  for  the  pur- 
poses aforesaid,  or  any  of  them,  to  execute  and  do  all 
snch  assurances  and  things  as  he  or  they  shall  think  fit. 

2.  In  all  sales,  exchanges,  and  leases  respectively 
to  be  made  by  her  Majesty's  postmaster  general  nnder 
the  authority  of  thb  Act,  it  shall  be  lawful  for  him  to 
stipulate  for,  create,  or  reserve  all  such  rights  of  way 
or  road  as  shall  be  deemed  right 

3.  No  purchaser,  lessee,  or  other  person  claiming 
nnder  any  deed  or  instrument  purporting  to  bo  exe- 
cuted by  the  postmaster  general  under  the  authority 
of  this  Act  shall  be  bonnd  to  inquire  whether  the 
postmaster  general  shall  have  been  duly  authorized  by 
the  commissioners  of  her  Majesty's  treasury  to  exe- 
cute the  same  or  not,  or  whether  any  sale  or  exchange 
or  lease  or  surrender  purporting  to  be'  made  by  the 
postmaster  general  nnder  the  authority  of  this  Act 
shall  have  Iwen  in  fexX  authorized  by  this  Act  or  nof, 
or  whether  it  shall  or  ahall  not  have  been  within  the 
provisions  or  within  the  tme  intent  and  meaning  of 
this  Act. 

4.  All  monies,  except  rents  reserved  on  leases, 
which  shall  become  payable  to  the  postmaster  general 
under  the  provisions  of  this  Act  shall  be  paid  into 
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the  Bank  of  England^  and  shall  be  there  placed  to 
the  aceonnt  of  her  Mijeetj's  poetmaster  gencnd*  w  to 
aoeh  other  accoanl  at  the  Bank  of  England  as  the 
poetmaater  general  for  the  time  being  and  the  oom- 
nuBsioners  of  her  Mijesty^a  treasniy  for  the  time  be- 
ing, or  any  two  of  them,  ahall  direct;  and  the  reoeipt 
of  the  receiver  and  accountant  general  for  the  time 
being  of  her  Majostyle  post  office  for  anch  monies 
shall  efibctn^y  dischi^e  the  person  or  persons  by 
whom  or  on  whose  aceonnt  the  same  shall  be  paid 
into  the  Bank  of  England^  and  no  snch  person  shall 
be  boond  to  see  to  the  application,  or  be  answerable 
for  the  nonappllcation  or  misapplication  thereof. 

5.  All  leases  and  underleases,  and  agreements  for 
leases  and  nnderleases,  heretofore  made  or  entered 
into  by  her  Majesty's  present  postmaster  general  or 
any  of  his  predecessors  in  office  are  hereby  confirmed. 

6.  Upon  and  by  virtne  of  the  appointment  of  any 
person  to  be  her  Majesty's  postmaster-general,  the 

^benefit  of  all  contracts,  bonds,  secorities,  and  things 
in  action,  which  shall  have  been  vested  in  his  prede- 
cessor at  the  time  when  snch  predecessor  ceased  to 
hold  office,  shall  be  transferred  to  and  vested  in  and 
ennre  for  the  benefit  of  the  postmaster  general  so  ap- 
pointed, in  the  same  manner  as  if  he  had  been  contracted 
with  instead  of  his  predecesor,  and  as  if  his  name  had 
been  inserted  in  all  snch  contracts,  bonds^  and  secnri- 
ties,  instead  of  the  name  of  his  predecessor. 

7.  This  Act  may  be  cited  for  all  purposes  as  **  The 
Post  Office  Lands  Act,  1863." 


CAP.  XLTV. 

An  Act  for  the  further  Security  of  the  Persons  of  her 
Majesty's  Subjects  from  personal  Violence. 

[13th  Jtdy,  1863.] 

24  ^  25  VicL,  e.  96.    24  ^  25  Vkt,  c.  100. 
Sec  I.  Power  to  award panishment  of  whipping  in 
cases  herein  named^ 

<  Whsrias  by  the  forty-third  section  of  the  Act  of 
the  session  of  the  twenty-fourth  and  twenty-fifth  years 
of  the  reign  of  her  present  Majesty,  chapter  ninety- 
six,  it  is  provided  that  *'  whosoever  shall,  being  armed 
with  any  offennve  weapon  or  instrument,  rob  or  as- 
sault with  intent  to  rob  any  person,  or  shall  together 
with  one  or  more  other  person  or  persons  rob  or  as- 
sault with  intent  to  rob  any  person,  or  shall  rob  any 
person,  and  at  the  time  of  or  immediately  before  or 
immediately  after  such  robbery  shall  wound,  beat, 
strike,  or  use  any  other  personal  violence  to  any  per- 
son ; "  and  by  the  twenty-first  section  of  the  Act  of  the 
same  session,  chapter  one  hundred,  that  '*  whosoever 
shall  by  any  means  attempt  to  choke,  snfibcate,  or 
strangle  any  person,  or  by  any  means  calculated  to 
choke,  suffocate,  or  strangle,  attempt  to  render  any 
person  msensible,  unconscious,  or  incapable  of  resist 
ance,  with  intent  in  any  of  such  cases  thereby  to  ena- 
ble himself  or  any  other  person  to  commit,  or  with 
intent  in  any  of  such  cases  to  asdst  any  other  person 
in  committing,  any  indictable  offence,  shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  kept  in  penal 
servitude  for  life,  or  for  any  term  not  less  than  three 
years,  or  to  be  imprisoned  for  imy  term  not  exceed- 


ing two  years,  with  or  without  hard  hbour,  sad  with 
or  without  solitaiy  oonfioemeat:'*  and  whereas  the 
ponishment  awarded  in  the  said  sections  a  isnfflaent 
to  deter  from  crimes  of  violenos:'  be  itsaseted  hj 
the  Qneen*8  moat  eseelkBt  Majesty,  by  sad  with  the 
advice  and  consent  of  the  ferds  spiritaal  and  temporal, 
and  commons,  in  this  present  Pariiamsnt  sfleenbled, 
and  by  the  authority  of  the  same,  as  foDows: 

1.  Where  any  person  is  convicted  of  a  crime  under 
either  of  the  said  sections,  the  Coot  belbre  wfaomhe 
Is  convicted  may.  In  addition  to  thepunishment  awarded 
by  the  smd  sections  or  any  part  thereof  direct  that 
the  offender,  if  a  male,  be  once,  twice,  or  thrice  pri- 
vately whipped,  subject  to  the  following  prorisioDs: 

1.  That  m  the  ease  of  an  offimdcr  whose  age  doei 

not  exceed  sixtee^ears  the  number  of  strokes 
at  each  snch  whipping  do  not  exceed  tventj- 
five,  and  the  instrument  used  shall  be  a  biich 
rod: 

2.  That  in  the  case  of  any  other  mak  offender  the 

number  of  strokes  do  not  exceed  fiftj  at  each 
6uch  whipping: 

3.  That  in  each  case  the  Court  in  its  sentence  ^hall 

specify  the  number  of  strokes  to  be  inflicted 
and  the  instrument  to  be  used: 
Provided  that  in  no  case  shall  such  whipping  take 
place  after  the  expiratbn  of  nx  months  from  the 
passing  of  the  sentence;  provided  also,  that  crtij 
such  whipping  to  be  inflicted  on  any  person  sentenced 
to  penal  servitude  shall  be  inflicted  on  him  before  he 
shall  be  removed  to  a  convict  prison  with  a  riev  to 
his  undergoing  his  sentence  of  penal  servitude. 


CSAP.  XLV. 
An  Act  for  making  a  new  Street  from  BJoAfriertUi 
the  Mansion  House  in  the  City  of  London  in  con- 
nexion with  the  Embankment  of  the  BiTer  Thorn 
on  the  Northern  Side  of  tliat. River;  and  for  other 
Purposes.  [13th /Wy,  1863.] 


PAP.  XLVI, 

An  Act  for  further  continuing  and  appn^risting  the 
London  Coal  and  Wine  Dnties.  ^.. 

[13th  M.  1^1 

CAP.  XLVIL 

An  Act  for  removing  Doubts  as  to  the  Powers  rftbe 
Couits  of  the  Church  of  Scotland,  und  extending 
thePowers  of  the  said  Courts.  *  .        ^ 

[13th  Jvfyt  1863.] 

CAP.  XLVIIL 
An  Act  to  repeal  the  Act  of  the  Twentieth  aed 
Twenty-first  Years  of  Her  Miyesty,  ChaptaW 
six.  for  punishing  Mutiny  and  Desertion  of  Offitws 
and  Soldiers  in  the  Service  ^theEadlnAa  too- 
pany,  and  for  regulating  b  such  Service  the  W 
ment  of  Regimental  Debts  and  the  I>i«^*>«^- ^ 
the  Effects  of  Officers  andSoldieradtyhigm  w^ 
vice.  C>»**'"*^'**^ 
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CAP.  XLIX. 
An  Ad  giving  Power  to  sell  and  dispoee  of  Lftnds, 
Parcel  of  the  Poeeessioos  of  tks^  Dnohj  of  Corn- 
wnfl;  ttd  to  poffdutte  other  Lands  to  be  annexed 
Iherelo,  and  to  regnfaite  fatare  Grants,  of  Leases  of 
the  Possesaiooa  of  the  said  Dachy;  and  for  other 
PupoM.  [13tK  Jvfy  1668.] 

CAP.  L. 
An  Aet  to  eontiane  the  Powers  of  the  Commissionera 
ottder  tiie  Salmon  Fisberied  (Scoiiand)  Act  until 
the  First  Day  of  Jamtary  One  thonsand  eight  hnn- 
dred  and  sixty-fiye,  and  to  amend  the  said  Act. 

[13th  July  1663.] 

CAP.  LL 
An  Act  to  amend  the  Passengers  Act,  1865. 

i;i3thJif/y  1863.] 
18^-19  Fict,c  119. 
Sec.  1.  S^ort  HUe. 

2.  OMuneaciMiMC  tif  Act* 

3.  D^flndnm  of^Pasamger  Ship^  in  section  3 

qfrecded  Ad  r^ecded^  and  other  provisions 


4.  MaU  steamers  carrying  other  than  cabinpas- 

eemgers  to  be  subject  to  Ae  Act. 

5.  Itepeai  oftonna§e  check  on  number  of  pas- 

sengers is  be  carried  in  a  passenger  sh^. 

6.  Cabin  passengers  to  be  included  in  passenger 

Usts. 

7.  Lhmi  ofpenaUg  on  stowaways  extended  from 

£5  to  £20. 
S.  Horses  and  catUe  may  he  carried  in  passen- 

get  ships^  under  conditions  herein  named. 

Definition  ojthe  term  **  large  cattle.**    Dogs 

andpigs. 
9.  Iseue  ofUmeJuiee. 

10.  Substitution  of  soft  bread  Jor  other  bread 

siujfk. 

11.  Sectiou  46  ofretAed  Act  to  apply  to  cMn 

passengers^  and  passage  mon^  made  rtoo* 
verdble  immediately  on  re-landing. 

12.  Sections  12,  51,  53,  and  54  o/  recited  Act 

repealed^  and  other  provisions  substituted. 
la  Forfe^ureofship  if  master  proceeds  to  sea 
without  certificate  of  clearance,  ^c  Such 
A^  to  be  dealt  with  as  if  seized  under  cus- 
tom laws.  Power  to  secretary  of  state  to 
release  shgts  on  payment  of  a  sum  oj 
money. 

14.  In  case  of  wreck  or  damage  in  or  near  United 

JSngdom,  passengers  to  be  provided  with  a 
passage  by  some  other  vessel,  and  main- 
tamed  in  the  meantime.  Power  to  remove 
passengers  from  damaged  ship;  penalty  on 
passengers  refusing. 

15.  Chvernors  or  consuls  may  send  on  passengers 

if  the  master  oJ  the  ship  fail  to  do  so. 

16.  Expenses  incurred  under  the  two  preceding 

sections  to  be  a  de^  due  to  the  Crown. 
Passengers  forwarded  by  governor,  jfc.  not 
entUied  to  return  of  passage  momy*   ' 
)7*  Betsdtorefay  expenses  of  rescuing  and  for- 


warding   Mpwredeed  passengers,    where 
owners  and  charterers   of  vessel  reside 
abroad. 
18.  Bedted  Aet  and  this  to  be  as  one, 

'WiiBKBAS  It  Is  expedient  to  amend  **The  Passengers 
Act,  1855,^*  in  the  psrtiCQlarB  herein-after  men- 
tioned:' Be  it  therefore  enacted  by  the  Qveen's  most 
excellent  Miyesly,  by  and  with  the  adTioe  and  consent 
of  the  Lords  spiritnal  and  temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows: 

1.  This  Act  may  be  dted  for  all  parposds  as  **Tbe 
Passengers  Act  Amendment  Act,  1863.'' 

2.  This  Act  shall  come  into  operation  on  the  first 
day  of  October  one  thonsand  eight  hundred  and  sixty- 
three. 

3.  The  definiaon  in  the  tlurd  section  of  ''The  Pas- 
sengers Act,  1855,"  of  the  term  "Passenger  Ship,*' 
is  hereby  repealed,  and  for  the  parpoees  (?  the  said 
Act  and  of  this  Act  the  term  "Passenger  Ship*'  shall 
dgnify  every  description  of  sea-going  vessel,  whether 
Britil^  or  Foreign,  carrying,  upon  any  voyage  to 
which  the  provisions  of  the  said  "Passengers  Act, 
1855,"  shall  extend,  more  than  fifty  passengers,  or  a 
greater  number  of  passengers  than  In  the  proportion 
of  (me  statute  adalt  to  every  thirty- three  tons  of  the 
registered  tonnage  of  such  ships,  iif  propelled  by  sails, 
or  than  one  statute  adult  to  every  twenty  tons  if  pro- 
pelled by  steam. 

4.  So  much  of  the  fourth  section  of  the  said  "Pas- 
sengers Act,  1855,"  as  exempts  from  the  operation 
of  the  Act  any  steam  vessel  canying  maiUr- under  con- 
tract with  the  Government  of  the  state  or  colony  to 
which  such  vessel  may  belong,  is  hereby  repealed,  and 
every  steam  vessel,  whether  British,  foreign,  or  oolo- 
nial,  which  shall  carry  passengers  other  than  cabin 
passengers  in  sufficient  number  to  bring  such  vessel 
within  the  definition  of  a  passenger  ship,  as  set  Ibrth 
in  the  third  section  of  this  Act,  shall  be  subject  to  the 
provisions  of  the  said  Act  and  of  this  Act  in 
likeaumner  as  any  passenger  ship  not  canying  a 
mail. 

5.  The  first  rule  of  the  fourteenth  section  of  the 
said  "Passengers  Act,  1855^"  which  limits  the  num- 
ber of  persons  to  be  carried  in  a  passenger  ship  by 
her  roistered  tonnsge,  together  with  so  much  of  the 
concluding  portion  of  the  same  section  as  reUtea  to 
such  rule,  is  hereby  repealed,  except  so  far  as  relates 
to  any  penalty  incurred  or  legal  proceedings  taken 
thereunder. 

6.  In  the  passenger  Ibts  required  by  the  sixteenth 
and  seventeenth  sections  of  "The  Psssengers  Act, 
1855,**  to  be  delivered  by  the  master  of  every  ship 
before  demanding  a  clearance,  there  shall  be  set  forth, 
in  addition  to  th9  other  partbuhus  required  by  "The 
Passengers  Act,  1855,''  the  names  of  all  cabin  pas^ 
sengers  on  board  such  ships,  spedfyhig  whether  they 
respectively  arc  under  or  over  twelve  years  of  a^e, 
and  at  what  place  the  passengers  and  cabin  passen- 
gers respectively  are  to  be  landed,  and  the  Schedule 
B.  to  the  said  Act  shall  be  altered  accordingly. 

7.  The  limit  of  the  penalty  imposed  bv  the  eigh- 
teenth section  of  the  said  ^*Pas8gngers  Act,  1855,'* 
on  persons  ponvicted  of  {;ettiDg  on  board  any  passea* 
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ger  ship  with  intent  to  obtain  a  passage  therein  with-  * 
out  the  consent  of  the  owner,  charterer,  or  master 
thereof,  and  on  persons  aiding  or  abetting  in  such 
fraudulent  attempt,  shall  be  extended  from  five  pounds 
to  twenty  pounds. 

8.  Notwithstanding  the  prohibition  contained  in  the 
twenty-ninth  section  of  the  said  **  Passengers  Act, 
1855,'^  horses  and  cattle  may  be  carried  as  cargo 
in  passenger  ships,  subject  to  the  following  cona- 
tions: 

(1.)  That  the  animals  be  not  carried  on  any  deck 
below  the  dock  on  which  passengers  are 
berthed,  nor  in  any  compartment  in  which 
passengers  are  bertlicd,  nor  In  any  aciyoining 
compartment,  except  in  a  ship  built  of  iron, 
and  of  which  the  compartments  are  divided  off 
by  water-tight  bulkheads  extendmg  to  thp  upper 
deck: 

(2.)  That  clear  space  on  the  spar  or  weather  deck 
be  left  for  the  use  and  exercise  of  the  passen 
gers,  at  the  rate  of  at  least  ten  supei^ial  feet 
fbr  each  statute  adult: 
(3.)  That  no  greater  number  of  passengers  be  car- 
ried than  in  the  proportion  of  fifteen  to  every 
one  hundred  tons  of  the  ships  registered  ton- 
nage: 
(4.)  That  in  passenger  ships  of  less  than  five  hun- 
dred tons  registered  tonnage  not  more  than 
two  head  of  large  cattle  be  carried,  nor  in 
passenger  ships  of  larger  tonnage  more  than 
one  additional  head  of  such  cattle  for  every 
additional  two  hundred  tons  of  the  ships  re- 
gistered tonnage,  nor  more  in  all  in  any  pas- 
senger ship  than  ten  head  of  such  cattle:  The 
term  ''large  cattle"  shall  include  both  sexes 
of  homed  cattle,  deer,  horses,  and  asses;  four 
sheep  of  either  sex,  or  four  female  goats,  shall 
be  equivalent  to,  and  may,  subject  to  the  same 
conditions,  be  carried  in  lieu  of  one  head  of 
large  cattle: 
(6.)  That  proper  arrangements  be  made,  to  the 
satisfaction  of  the  emigration  officer  at  the 
port  of  clearance,  for  the  housing,  midnten- 
ance,  and  cleanliness  of  the  animids,  and  for 
the  stowage  of  their  fodder: 
(6.)  Not  niore  than  six  dogs,  and  no  pigs  or  male 
goats,  shall  be  conveyed  as  cargo  in  any  pas- 
senger ship;  For  any  breach  of  this  prohibi- 
tion, or  of  any  of  the  above  conditions,  the 
owner,  charterer,  and  master  of  the  ship,  or 
any  of  them,  shall  be  liable  for  each  offence  to 
a  penalty  not  exceeding  three  hundred  pounds 
nor  less  than  five  pounds. 
9*  The  reqnu*ements  of  the  thirty-fifth  section  of 
the  said  *«  Passengers  Act,  1855,"  that  six  ounces  of 
lime  juice  should  be  issued  weekly  to  each  statute 
adult  on  voyages  exceeding  eighty-four  days  in  dura- 
tion for  sailing  vessels,  or  fifty  days  for  steamers, 
shall  be  confined  to  the  period  when  the  ship  shall  be 
within  the  tropics;  during  the  other  portions  of  the 
voyage  the  issue  of  lime  juice  shall  be  at  the  discre 
tion  of  the  medical  practitioner  on  board;  or,  if  there 
t^e  no  snch  practitioner  on  board,  at  the  discretion  of 
the  master  of  the  ship. 

10.  In  addition  to  the  substitntions  in  the  dietary 


scales  specified  in  the  thirty-fifth  section  of  the  said 
«' Passengers  Act,  1855,"  soft  bread  baked  on  board 
may  be  issued,  at  the  option  of  the  master  of  an  j  pas- 
senger ship,  in  lieu  of  the  following  artidea,  sod  ia 
the  foUowing  proportions:  (that  n  to  sayj  one  poniid 
and  a  quarter  of  a  pound  of  such  soft  br^  maj  be 
issued  in  lieu  of  one  pound  of  flour,  or  of  one  poood 
of  biscuit,  or  of  one  pound  and  a  quarter  of  a  poond 
of  oatmeal,  or  of  one  pound  of  rice,  or  of  one  poood 
of  peas. 

1 1.  The  46th  section  of  the  said  "FasseDgers  Act, 
1855,"  shall  be  applicable  to  cabm  as  well  aa  to  other 
passengers  landed  on  account  of  sickneas;  and  the 
passage  money  of  all  cabin  or  other  pasaeagers  » 
l^ded  may  be  recovered  in  the  manner  pointed  oat 
in  the  said  Act,  upon  the  delivery  up  of  their  con- 
tract tickets,  and  notwithstanding  that  the  ahip  ouj 
not  have  sailed:  Provided  always,  that  in  the  case  of 
cabin  passengers  so  landed  onehalf  only  of  their  passage 
money  shall  be  recoverable. 

12.  The  twelfth,  fifty-first,  fifty-third,  and  %• 
fourth  sections  of  the  said  *' Passengers  Act,  1865,"* 
shall  be  and  the  same  are  hereby  repealed,  except  u 
to  the  recovery  and  application  of  any  penalty  for  uj 
offence  committed  against  the  said  Act,  and  except  so 
far  as  may  be  necessary  for  supporting  or  coDtinnisg 
any  proceeding  heretofore  taken  or  hereafter  to  be 
taken  thereunder;  and  In  lieu  of  the  enactments  coo- 
tained  in  such  sections  the  enactments  in  the  foorDest 
following  sections  shall  respectively  be  aabstitated; 
(that  is  to  say,) 

13.  If  any  passenger  ship  shall  clear  oot  or  proceed 
to  sea  without  the  master  havmg  fint  obtained  sich 
certificate  of  clearance,  or  without  his  having  joined 
in  executing  such  bond  to  the  Grown  as  by  the  said 
"Passengers  Act,  1865,"  are  required,  or  if  snch 
ship,  after  having  put  to  sea,  shaU  pat  into  aoj  port 
or  place  in  the  United  SSngdom  in  a  damaged  state, 
and  shall  leave  or  attempt  to  leave  snch  port  or  pUce 
with  passengers  on  board  without  the  master  bating 
first  obtained  such  certificate  of  clearance  as  is  re- 
quired by  section  fifty  of  the  said  "Paueogers  Act, 
1855,"  snch  ship  shaU  be  forfeited  to  the  ose  of  ber 
Majesty,  and  may  be  seised  by  any  officer  of  castons, 
if  found,  within  two  years  from  the  commission  of  the 
ofiencor  in  any  port  or  place  in  her  Majesty's  doini« 
nions;  and  such  ship  shall  thereupon  be  dealt  with  ia 
the  same  manner  as  if  she  had  been  seized  as  forfatad 
for  an  offenca  incurring  forfeiture  under  any  of  the 
laws  relstmg  to  the  customs:  Provided  that  it  m 
be  lawful  for  one  of  her  Majesty's  principal  Secrt- 
taries  of  State  to  release,  if  he  shall  think  fit,  mJ 
such  forfeited  ship  fi*om  eeiaure  and  forfeitorMO 
payment  by  the  owner,  charterer,  or  master  tbcnjs^ 
to  the  use  of  her  Majesty,  of  such  sum  not  cxceediaj 
two  thousand  pounds  as  such  Secretary  of  State  nttj 
by  any  writmg  under  his  hand  specify. 

14.  If  any  passenger  ship  shall  be  '"^^^.l 
otherwise  rendered  unfit  to  proceed  on  her  inteod^ 
voyage,  while  in  any  port  of  the  United  Kingdoffl, « 
after  the  commencement  of  the  voyage,  and  »  * 
passengers  or  any  of  theai»  shiJl  be  bronght  badn 
the  United  Kingdom,  or  if  any  psssenger  ship  sM 
put  into  any  port  or  place  in  the  United  Kingdom  i 
a  damaged  state,  the  master,  charterer,  or  ovw 
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sbfllU  within  Ibrty-eight  honrs  thereafter,  give  to  the 
nearest  emigration  officer,  or  in  the  absence  of  snch 
officer  lo  the  chief  officer  of  costoms,  a  written  nn- 
dertmking  to  the  following  effisct ;  tliat  is  to  say,  if 
the  ship  shall  have  been  wrecked,  or  rendered  ttnflt 
as  aforesaid  to  proceed  on  her  voyage,  that  the  owner, 
charterer,  or  master  thereof  shall  embark  and  convey 
the  passengers  in  some  other  eligible  ship,  to  sail 
within  six  weeks  from  the  date  thereof,  to  the  port  or 
place  for  which  their  passages  respectively  had  been 
prcvioosly  taken;  and  if  the  ship  shall  have  pnt  into 
port  in  a  damageid  state,  then  that  she  shall  he  made 
seaworthy,  and  fit  in  aJl  respects  for  her  intended 
voyage,  and  shall,  within  six  weeks  flrom  the  date  of 
snch  undertaking,  sail  again  with  her  passengers;  in 
dther  of  the  above  cases  the  owner,  charterer,  or 
master  shaU,  nntU  the  passengers  proceed  on  their 
voyage,  either  lodge  and  maintain  them  on  board  in 
the  same  manner  as  if  they  were  at  sea,  or  pay 
to  them  subsistence  money  after  the  rate  of  one  shil- 
ling and  sixpence  a  day  for  each  statute  adult,  nnless 
the  passengers  shall  be  maintained  in  any  hulk  or  es- 
tablishment under  the  superintendencee  of  the  emi- 
gration commissioners  mentioned  in  the  said  Pissen- 
gerd  Act,  1865  in  which  case  the  subsistence  money 
shall  be  paid  to  the  emigration  officer  at  snch  poil  or 
place.  If  the  substituted  ship  or  damaged  ship,  as  the 
case  may  be,  shall  not  sail  within  the  time  prescribed 
as  aforesaid,  or  if  default  shall  be.  made  in  any  of  the 
reqntremcHitsof  this  section,  snch  passengers  respectively 
or  any  emigration  officer  on  their  behalf,  shall  be  en- 
titled to  recover,  by  summary  process,  as  in  the  said 
Paasengers  Act,  1855,  ismentioned,  all  monies  which 
shall  have  been  paid  by  or  on  account  of  such  passen- 
gers or  any  of  them  for  snch  passage,  from  the  party 
to  whom  or  on  whose  account  the  same  may  have 
been  paid,  or  from  the  owner,  charterer,  or  master  of 
such  diip,  or  any  of  them,  at  the  option  of  snch  pas- 
senger or  emigration  officer:  Provided  that  the  said 
emigration  officer  may,  if  he  shall  think  it  neiessary, 
direct  that  the  passengers  shall  be  removed  from  snch 
damagifd  *' [a  senger  ship,*'  at  the  expense  of  the 
master  thereof;  and  if  after  such  direction  any  pas- 
senger shall  refuse  to  leave  such  ship,  he  shall  be  liable 
to  a  penalty  not  exc^ing  forty  shillings,  or  to  imprison- 
ment not  exceeding  one  calendar  month. 

15.  If  any  passenger  or  cabin  passenger  of  any  pas- 
senger ship  shall,  without  any  neglect  or  defanit  of 
his  own,  find  himself  within  any  colonial  or  foreign 
I>ort  or  plaoe  other  than  that  for  which  the  ship  was 
originally  bound,  or  at  which  he  or  the  emigration 
commissioners,  or  any  public  officer  or  other  person 
on  hb  behalf,  may  have  contracted  that  he  should  land, 
it  shall  be  lawful  for  the  governor  of  snch  colony,  or 
for  any  person  authorised  by  him  for  the  purpose,  or 
for  her  Majesty's  consular  officer  at  snch  foreign  port 
or  place,  as  the  case  may  be,  to  forward  snch  passen- 
ger to  his  intended  destination,  unless  the  master  of 
soch  ship  shall,  within  forty-eight  hours  of  the  arrival 
of  such  passenger,  give  to  the  governor  or  consular 
officer,  as  tho  case  may  be.  a  >¥ritten  undertaking  to 
forward  or  carry  on,  within  six  weeks  thereafter,  such 
passenger  or  cabin  passenger  to  his  original  destination, 
and  unless  snch  master  shall  accordingly  forward  or 
carry  him  on  witbm  that  |ieriod. 


1 6.  All  expenses  incurred  under  the  last  preceding 
section  or  under  the  fifty-second  section  of  "  The  Pas- 
sengers Act,  1855,"  or  either  of  them,  by  or  by  the 
authority  of  such  secretary  of  state,  governor,  or  con- 
sular officer,  or  other  person,  as  therein  respectively 
mentioned,  inclnding  the  cost  of  maintaining  the  pas- 
sengers until  forwarded  to  their  destination,  and  of  all 
necessary  bedding,  provisions,  and  stores,  shall  become 
a  debt  to  her  Majesty,  and  her  successors  from  the 
owner,  charterer,  and  master  of  such  ship,  and  shall 
be  recoverable  from  them,  or  from  any  one  or  more 
of  them,  at  the  suit  and  for  the  use  of  her  Majesty, 
in  like  manner  as  in  the  case  of  other  crown  debts; 
and  a  certificate  in  the  form  in  schedale  (A.)  hereto 
annexed,  or  as  near  thereto  as  the  circumstances  of 
the  case  will  admit,  purporting  to  be  under  the  hand 
of  any  such  secretary  of  state,  governor,  or  consular 
officer,  (as  the  case  may  be,)  stating  the  total  amount 
of  such  expenses,  shall  in  any  suit,  or  other  proceeding 
for  the  recovery  of  such  debt  be  received  in  evidence 
without  proof  of  the  handwriting  or  of  the  official 
character  of  such  secretary  of  state,  governor,  or  con- 
sular officer,  and  shall  be  deemed  sufficient  evidence 
of  the  araonnt  of  such  expenses,  and  that  the  same 
were  duly  incurred,  nor  shall  it  be  necessary  to  adduce 
on  behalf  of  her  Majesty  any  other  evidence  in  support 
of  the  claim,  btit  judgment  shall  pass  for  the  crown, 
with  costs  of  suit,  unless  the  defendant  shall  specially 
plead  and  duly  prove  that  such  certificate  is  false  or 
fraudnlent,  or  shall  specially  plead  and  prove  any  facts 
showing  that  such  expenses  were  not  duly  incurred 
under  the  provisions  of  this  Act,  and  of  the  said  '^  Pas- 
sengers Act,  1855,"  or  either  of  them:  Provided 
nevertheless,  that  in  no  case  shall  any  larger  sum  be 
recovered  on  account  of  such  expenses  than  a  sum 
equal  to  twice  the  total  amount  of  passage  money 
received  or  due  to  and  recoverable  by  or  on  account 
of  the  owner,  charterer,  or  master  of  snch  passenger 
ship,  or  any  of  them,  for  or  in  respect  of  the  whole 
number  of  passengers  and  cabin  passengers  who  may 
have  embarked  in  sach  ship,  which  total  amount  of 
passi^^  money  shall  be  proved  by  the  defendant,  if  he 
will  have  the  advantage  of  this  limitation  of  the  debt: 
but  if  any  such  passengers  are  forwarded  or  conveyed 
to  their  intended  destination  under  the  provisions  of 
the  last  preceding  section,  they  shall  not  be  entitled  to 
the  return  of  their  passage  money,  or  to  any  compen- 
sation for  loss  of  passage  under  the  provisions  of  the 
said  "Passengers  Act,  1856." 

1 7.  In  the  case  of  a  passenger  ship,  of  which  neither 
tho  owners  nor  charterers  reside  in  the  United  Kiug- 
dom,  the  bond  required  to  be  given  to  the  crown  by 
the  sixty-third  section  of  the  "  Passengers  Act,  1855," 
shall  be  for  the  sum  of  five  thousand  ponnds  instead 
of  two  thousand  pounds;  and  an  additional  condition 
shall  be  inserted  in  snch  bond  to  the  efiect  that  tho 
obligors  therein  shall,  subject  to  the  provisions  and 
limitations  herein  before  contained,  be  liable  for  and 
shall  pay  to  her  Majesty  and  her  successors,  as  a  crown 
debt,  all  expenses  which  may  be  incnrred  under  the 
provisions  herein-before  and  in  the  "  Passengers  Act 
1855,"  contained,  in  rescuing,  maintaining  and  for- 
warding to  their  destination  any  passengers  of  such 
ships  who  by  reason  of  shipwreck  or  any  other  caure, 
except  their  own  neglect  or  default^  may  not  be  con- 
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Yeyed  to  th^  intended  destfaution  by  or  on  behalf  of 
the  owner,  charterer,  or  master  of  anch  ship. 

la  The  aaid  "^Paaaengere  Act,  1855,"  and  thia 
Act,  ahall  be  conatmed  together  aa  one  Act 

SCHEDULE  (A.) 
Fwm  of  Chvimof^a  or  CanmtPa  oaiificaU  ofexp&nr 

ditun  in  the  oaa$  of  passengers  skipwrectedf  (fc 
I  hereby  certify,  that,  acting  nnder  and  in  conformity 
with  the  proriaions  of  the  Britiah  **  Pasaengera  Act, 
1655,**  and  of  the  **  Paaeengen  Act  Amendment  Act, 
1863,^  I  hare  defrayed  the  ezpenaea  incnrred  in 
reacning,  mamtaining,  supplying  with  necesaary  bed- 
ding, provbiona,  and  atorea  (a)  and  in  forwarding  to 
tiieir  destination  passengers  [indading 

cabin  passengers  (hj]^  who  were  proceeding  from 
to  in  the  passenger  ship  » 

which  was  wredEcd  at  aea,  ftc  (e.) 

And  I  farther  certify,  for  the  purposes  of  the  tenth 

section  of  the  said  **  Passengers  Amendment  Act, 

ises,**  that  the  total  amount  cf  auch  ezpenaea  is 

pounds,  and  that  each  expenaea  were 

duly  incurred  by  me  under  the  said  Acta  or  one  of 


Giren  nnder  my  hand  thia  day  of        18    . 

7  Oovemor  oftrc^  (or,  as  the  case 
<  may  be,)  her  'BriUmnic  Ma- 
I     jesty's  Consul  at 

{a.)  N.B.— 1.  If  more  pasaengen  were  reeened  than  fer- 
worded,  or  if  beddings  &&,  wai  not  lapplied,  alter  the  oer- 
lificate  to  suit  the  facto  of  the  case. 

(6.)  N.^ — 2.  Omit  words  in  brackets  when  neoeaaary. 

(c.)  N.B  —3.  State  generally  the  natore  of  the  disaster  and 
ivhere  it  occnrod.  Bnt  if  the  pasaengers  were  only  left  behhid 
vithoot  any  defiiolt  of  their  own,  state  the  Au>t  accordingly. 


GAP.  LIL 

An  Act  to  further  extend  and  make  compulsory  the 
Practice  of  Vaccination  in  Ireland, 

[13th  July  1663.] 


10.  Penalty  for  omitting  to  regisUteaccMmu 

11.  Segistrargejwxd  to  proeide  hooks  and  firm  i 

for  carrying  out  the  provisions  of  Out  AcL  \ 

12.  Beeovery  of  penalties. 

13.  Power  to  guardians  ofpoortodired  proeui- 

ingetobeinetituied^  i 

« WeiBiAa  by  an  Act  passed  a  the  ibai(e«tliiBl 
fifteenth  years  of  the  reign  of  her  Majesty,  intioled 
An  Act  to  provide  fw- the  beUerlXstrOition^Sfqijport, 
and  Mamagemeni  of  Medical  Charities  m  InJiad, 
and  to  amend  an  Atet  of  the  Elemdh  learcf  Htr 
Majesty^  io  provide  for  the  Execution  of  the  Lawtfof 
EeUtfofthe  Poor  inlnHsaidt  k  is  provided  tbit  the 
medical  officer  of  ererydiatrist  eontitated  saderthe 
said  Act  shall  and  he  ia  thereby  required  to  TMciotii 
all  persona  who  may  come  to  him  for  tksX  psrpoee, 
subject  to  such  regulationa  aa  may  be  isiasd  bjr  tiie 
poor  law  commissioners  in  that  behalf ;  and  hjm- 
ther  Act,  passed  in  the  twenty-fifBt  and  tveuty-seeood 
yean  of  her  aaid  Majesty,  intituled  An  Ad  (onak 
ftarther  Provision  for  l&s  Prootsce of  YeocMonn 
Ireland,  it  is  provided  that  the  eomaittee  of  ma- 
nagement of  every  dispensary  district  in  Jreftni 
shall,  subject  to  the  appiobatioa  of  the  eommis- 
noners,  divide  such  dispensary  district  uto  so  many 
vacdnation  diatiicts  as  they  may  deen  adviaable  lod 
necessaiy,  and  shall  report  aocfa  districts  to  the  conous- 
sioners  for  their  approval,  and  shaH  require  Um  w&r 
cai  officer  of  such  district  to  attend  at  lome  conre- 
nient  place  within  each  vacdnation  di8trict»  to  be 
approved  of  by  the  said  committee,  at  such  timM  as 
the  siud  committee  may  fix  or  approve;  vA  the 
said  medical  officer  is  thereby  required  to  ncdiiate 
all  persons  resident  in  hia  district,  who  najr  ooaa 
to  him  for  that  purpose,  or  whom  he  may  be  reipeeted 
to  vaccinate,  being  fit  anbjects  for  vaoeiostioB,  aob- 
ject  to  auch  regulations  aa  may  be  issued  by  the  com- 
missioners in  that  behalf:  and  wheroas  it  is  expedient 
that  the  practice  of  vaccuiation  In  /refauMl  should  be 
still  further  extended:'  be  it  therefore  eatcted  by  tbe 


14  j*  15  Viet  c  68.     21  ^  22  Vict.  c.  64.    Queen's  most  exceUent  Majesty,  by  sod  with  the 
Sec.  1*  Parents  and  Guardians  of  children  bom  ajter   advice  and  consent  of  the  lords  spiritual  sad  tempowi 

and  commons,  m  thb  present  Psriiaoieat  asaembM 

and  by  the  authority  of  the  same: 

L  The  father  or  mother  of  ev«7  child  born  m 
Ireland  after  the  first  day  of  January  one  th^osaod 
eight  hundred  and  aixty-four,  or  in  the  event  of  the 
death,  iUness,  absence,  or  inability  of  the  Either  and 
mother,  then  the  person  who  eiiall  have  thecv^ 
nurture,  or  custod|y  of  the  aaid  child,  shaU  ss  aoonu 
may  be  pracUcable,  and  within  aix  cslendir  months 
after  the  birth  of  such  child,  take  or  osuse  to  be  tai« 
the  said  child  to  the  medical  officer  of  the  dtspeneary 
district  in  which  the  said  chUd  is  rasidentfi>r  tbe  (Ap- 
pose of  being  vaccinated,  unless  he  shi^l  ^^'[jf^i 
.previously  vaodnated  by  aome  duly  qualified  w^ 
practitioner,  and  tbe  vaccination  duly  certified;  ana 
the  said  medical  officer  shall,  and  he  ia  herebj  re- 
quired thereupon,  or  as  soon  afler  as  it  msy  cos^ 
niently  and  properly  be  done,  to  vaccinate  the  »«* 
child:  provided  that  in  the  vacdnation  of  chiWrw 
who  af«  inmates  of  the  woridKWse  or  other  peblic  or 
chariuble  institution,  the  ipaster,  OMitroo.  or  ^i" 
officer  of  the  workhouse  oc  other  such  inetit«t»<»  "*" 


1st  January  1864  to  have  such  children 

vaccinated  within  six  months  after  birth. 
2.  Children  to  be  taking  for  inspection  by  medical 

oJHeer  on  eighth  day  after  the  operation. 
9,  Certificate  of  euccestftd  vacdnation  to   be 

delivered. 

4.  If  the  Mid  be  not  in  a  fit  state  Jor  vaccination 

the  medical  officer  to  deliver  a  cerUfioate  to 
that  effect^  tobein  force  for  two  oalendar 
manihe* 

5.  Section  two  o/21  d*  23  VioL  c  64.  repealed. 

Bateofpaynwnl  for  succeed  cases  of  vac- 
esnaUonm 

6.  Child's  incapaeUy  to  receive  the  vaccine  disease 

to  be  oert^ied. 
7«  Registrars  of  births  and  deaths  to  keq)  a 
register  of  cases  of  euccesfut  vaccination  of 
whiA  searches  and  extracts  may  be  made. 

8.  Notice  to  be  given  of  the  requirement  o/ vac- 

cination, and  on  failure  of  parent  or  guar' 
dian  to  ixmply  therewitht  penalty. 

9.  Fee  to  registrar. 
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take  Um  stqis  nqnired  to  be  ttken  under  the  proW- 
aiou  of  Ode  Act  bj  the  atfaer  or  mother  of  the  ehild, 
or  etfcerpKW  hwi^g  iho  oaio»  nortaro^  or  oustodj 
thereof 

fL  Upon  tiie  eighth  day  Mewing  the  diqroDwhiob 
aaj  child  hae  been  vaBcinnted  u  aibresnid,  the  father 
or  Diotiier,  or  otjier  penon  hafing  the  care,  aartare, 
t>r  cnstodjT  of  the  eaid  ehild,  ihidl  i^n  take  or  caiue 
to  be  tafcm  the  said  child  to  the  medical  officer  by 
whom  the  operation  was  performed,  in  order  that  aoch 
oaedleal  offioer  may  aacerudn  by  hiapeGtion  the  reaalt 
of  each  operatwn. 

3.  Upon  and  immediately  after  the  sneeessfal  Tae- 
doation  of  any  cMld,  the  medical  officer  or  practi- 
tioner who  ahdl  have  performed  the  operation  shall 
deliver  to  the  father  or  mother  of  the  said  child,  or  to 
tlra  person  who  shall  have  the  care,  nartare,  or  ens- 
tody  of  the  said  chfldi  a  certificate  under  his  hand, 
aecordii^  to  the  form  of  aehedole  heremafiter  inserted 
marked  (A.),  that  the  said  child  has  been  sneoessfally 
▼aociaated,  sod  shall  also  transmit  a  duplicate  of  the 
said  certificate  to  the  registrar  of  births  and  deaths  of 
the  distiiet  in  which  the  operation  was  performed; 
and  sneh  certificate  shall,  without  further  proof,  be 
admissible  as  evidence  of  the  snceessfhl  vaocination  of 
snch  child  in  any  information  or  complamt  which  shall 
be  brought  agahist  the  father  or  mother  of  the  said 
child,  or  against  the  peieon  who  shall  have  had  the 
care,  nurture,  or  custody  of  such  child  as  aforesaid, 
for  nouHSomiUiance  with  the  provisions  of  this  Act: 
provided  that  if  the  medical  officer  of  any  dispensary 
district  is  also  the  registrar  of  that  district,  it  shall  be 
sufiident  for  him  to  sign  one  certificate,  to  be  deli- 
vered to  the  father  or  mother,  or  other  person  as 
aforesaid,  and  to  register  the  fact  of  suoh  vaccination, 
in  the  manner  hereinafter  provided. 

4.  If  any  medical  offioer  or  practitioner  shall  be  of 
opiaiott  that  any  child  is  not  in  a  fit  and  proper  state 
to  be  suceessfnUy  vaccinated,  he  shall  thereupon  and 
hnmediately  deliver,  without  fee  or  reward  to  the  fa- 
ther or  mother  of  snch  child,  or  the  person  having  the 
care,  nurture^  or  eustody  of  the  said  ehild,  a  certificate 
under  his  hand,  according  to  the  form  of  schedule 
herein-after  inserted  marked  (B.),  that  the  child  is 
m  an  unfit  state  for  successful  vaccination,  and  such 
certificate  shaU  remiun  in  force  for  two  calendar 
months  firom  its  delivery  as  aforesaid;  and  the  father 
and  mother  of  the  said  child,  or  the  persou  hav- 
ing the  care,  nurture,  or  custody  of  the  said  child, 
shall,  unless  they  shall  within  each  sncceedmg 
period  of  two  months  have  obtained  from  a  mediciu 
officer  or  practitioner  a  renewal  of  snch  eertificatQ, 
within  two  months  neat  after  the  delivery  of  the  said 
certificate  as  aforesaid,  and  if  the  said  child  bo  not 
vaccinated  at  or  by  the  termmation  of  snch  period  of 
two  months  then  during  each  succeeding  period  of 
two  calendar  months  until  such  child  has  been  success- 
folly  vaccinated,  take  or  c^use  to  be  taken  to  the  sud 
medical  officer  orpractitioner  such  child  to  be  vaccinated 
by  him;  and  if  the  said  medical  officer  or  practitioner 
deem  the  said  child  to  be  then  in  a  fit  and  proper 
state  for  successful  vacdnation,  he  shall  forthwith 
vacdnate  it  accordingly,  and  shall  deliver  to  the  fa* 
ther  or  mother  of  such  child,  ot  person  having  the 
care,^  nurture,  or  custody  of  such  diUd,    a  cer* 


tificate  under  hu  hand,  according  to  the  form  of 
schedule  herein-after  inserted  marked  (A)f  that  such 
child  has  been  successfully  vaccinated;  but  if  the 
Bsid  medical  officer  or  practitioner  be  of  opinion  that 
the  child  is  still  in  an  unfit  state  for  snccesdfal  vacci- 
nation, then  he  shall  again  deliver  to  the  father  or 
mother  of  such  child,  or  person  having  the  care,  nur- 
ture, or  custody  of  the  said  child,  a  certiGcafce  under 
his  hand  acoorduig  to  the  said  form  of  Schedule  (B.), 
that  the  child  is  still  in  an  unfit  jBtate  for  saccessful 
vacdnation ;  and  the  said  medical  officer  or  piacti- 
tioner,  so  long  as  snch  child  remains  in  an  unfit  state 
for  vacdnation,  and  unvaccinated,  shall  at  the  expi- 
ration of  eveiy  succeeding  period  of  two  calendar 
months  ddiver,  if  required,  to  the  said  father  or  m  >- 
ther  of  snch  child,  or  person  baring  the  care,  nurture, 
or  custody  of  such  child,  a  fresh  certificate  under  hid 
hand,  according  to  the  said  form  of  schedule;  and  the 
production  of  snch  certificate  shall  be  a  sufficient  de- 
fence agdnst  any  complaint  which  shall  be  brought 
against  the  said  fiither  or  mother,  or  person  having 
the  care,  nurture,  or  custody  of  such  child,  for  non- 
compliance with  the  provisions  of  this  Act. 

5.  *  And  whereas  by  the  second  section  of  the  said 
Act  of  the  twenty-first  and  twenty-second  years  of 
her  Majesty  it  is  provided  that  the  board  of  guar- 
dians shall  pay  to  the  medical  officer  of  each  dispen- 
sary district,  in  addition  to  any  saUry  or  allowance 
payable  to  him,  the  sum  of  one  pound  for  every 
twenty  cases  of  successful  vaccination  performed  by 
him  in  each  year:^  be  it  enacted,  that  the  said  section 
shall  be  and  is  hereby  repealed  from  and  after  the 
said  firat  day  of  January;  and  the  boai  j  of  guardians 
shall  pay  to  every  such  medical  officer,  for  every  per- 
son sttCcessfoUy  vaodnated  by  him  within  his  dispen- 
sary district,  after  the  said  first  day  of  January^  the 
sum  of  one  shilling,  provided  that  the  said  medical 
officer  shall  have  made  the  report  to  the  committee  of 
management,  regarding  the  persons  so  successfully 
vacciaated,  which  is  required  by  the  said  Act. 

6.  In  the  event  of  any  medical  practitioner  bdng 
of  opmion  that  any  child  that  has  <  been  vaccinated  by 
him  is  insusceptible  of  the  vaccine  disease,  he  shall 
deliver  to  the  father  or  mother,  or  person  having  the 
care,  nurtara,  or  custody  of  such  child,  a  certificate 
under  his  hand,  accordinj^  to  the  form  of  schedule 
heretn*after  inserted  marked  (D.);  and  the  production 
of  such  certificate  shall  be  a  sufficient  defence  against 
any  complaint  which  may  be  brought  against  the 
said  fiither,  mother,  or  person  having  the  care,  nur- 
ture, or  custody  of  each  child  for  noncompliance  with 
the  provldmis  of  thb  Act. 

?•  The  registrar  of  births  and  deaths  in  the  district 
in  which  the  operation  has  been  performed  shall  re- 
gister the  same  in  a  register  which  he  shall  keep  of 
the  persons  of  whose  successful  vaccination  a  certifi- 
cate shall  have  been  transmitted  to  him  as  above 
provided  by  any  medical  practitioner,  and  of  the  per- 
sons whom  he  lumself  may  have  successfully  vacd- 
nated,  as  heraia-before.  mentioned,  and  shall  at  all 
reasonable  times  allow  searches  to  be  made  of  any 
such  register  book  in  his  keeping,  and  shall  give  a 
copy,  certified  under  his  hand,  of  any  entry  or  entries 
in  the  same,  pn  payment  of  the  fee  of  one  shilHng  fur 
each  search,  and  8ix|)cnoe  for  each  certificate. 
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8.  The  registrar  of  births  and  deaths  in  ererj  dis- 
trict shall,  at  or  immediatelj  after  the  registration  of 
the  birth  of  any  child  who  shall  not  have  been  certi- 
fied to  him  as  having  been  vaodnated  within  six 
calendar  months  after  the  buth  thereof,  give  notice  in 
writing  in  manner  herein-after  directed,  and  according 
to  the  form  of  scliednle  herein- after  inserted  marked 
(C),  to  the  father  or  mother  of  snch  child,  or  in  the 
cTcnt  of  the  death,  illness,  absence,  or  inability  from 
s'ckncss  or  otherwise  of  the  father  or  mother,  then  to 
the  person  npon  whom  the  care,  nartnre.  or  costodj  of 
such  child  shall  have  devolved,  that  it  u  the  dntj  of 
sach  father  or  mother,  or  person  having  the  care, 
nnrtnre,  or  custody  of  such  child  as  aforesaid,  to  take 
care  that  the  sa'd  child  shall  be  vaccinated  in  the  manner 
directed  by  this  Act,  and  shall  together  therewith  de- 
liver to  snch  person  a  notice  of  the  days,  hours,  and 
places  within  the  district  of  snch  registrar  at  which 
the  medical  officer  will  attend  for  the  purpose  of  vae- 
cinatiou,  and  shall  enter  in  a  book,  to  be  provided  as 
berein-aAer  directed,  a  minute  of  his  having  duly 
gi*'en  snch  notice ;  and  if  after  snch  notice  the  father 
or  mother  of  the  said  child,  or  the  person  so  having 
as  afci^aid  the  care,  nurture,  or  custody  of  the  sud 
child,  shall  not  cause  such  child  to  be  vaccinated,  or 
shall  not  on  the  eighth  day  after  the  vaccination  has 
been  performed  take  or  cause  to  be  taken  snch  child 
for  inspection  according  to  the  provisions  in  this  Act 
respectively  contained,  without  any  reasonable  excise 
for  such  failure  or  omission,  then  such  father  or  mo- 
ther, er  person  having  the  care,  nurture,  or  custody 
of  such  child  as  aforesaid,  so  offending,  shall  forfeit  a 
earn  not  exceeding  ten  shillings. 

9.  A  fee  of  threepence  shall  be  paid  to  such  regis- 
trar for  each  child  vaccinated  in  respect  of  which  he 
shall  have  performed  the  duties  required  in  this  Act; 
excepting  only  those  cases  in  which  be  himself  shall 
have  performed  the  operation,  and  thereby  entitled 
himself  to  the  payment  of  a  fee  under  this  Act;  and 
the  said  fee  of  threepence  shall  be  payable  in  the 
same  manner  as  the  fee  now  payable  to  sueh  registrar 
for  registering  the  birth  of  such  child  as  aforesaid  is 


10.  Every  registrar  who  shall  fail  to  register  as 
aforesaid  the  vaccination  of  any  child  successfully  vac- 
cinated, and  duly  certified  to  him  to  have  been  so  vac- 
cinated within  his  district,  or  who  shall  register  the 
vaccination  of  any  child  which  shall  not  have  been 
successfully  vaccinated,  or  certified  to  him  to  have 
been  so  vaccinated,  shall  forfeit  a  sum  not  exceeding 
twenty  shillings  for  each  such*  case. 

1 1.  The  registrar  general  for  Ireland  shall  cause  to 
be  provided  from  time  to  time  a  sufficient  number  of 
books  from  her  Majesty's  stationery  office,  npon  the 
application  of  the  registrar  general  for  Irelandy  aU 
such  books,  forms,  and  regulations  as  he  may  deem 
requibite  for  canying  into  fnU  effect  the  provisions  of 
t  lis  Act,  and  such  registrar  general  shaU  transmit  the 
same  to  the  registrars  of  biitbs  and  deaths  in  each 
district  in  Ireland,  who  shall  deUver  to  the  duly  qnaU- 
fiod  medical  practitioners  in  the  said  district  such  of 
the  said  books,  forms,  and  regulations  as  they  may 
require  for  the  performance  of  the  duties  imposed  npon 
them  by  this  Act,  and  the  expenses  to  be  incurred  by 
the  reiji^itrar  general,  under  the  provisions  of  this  Act, 


shall  be  defrayed  in  the  like  mnMr  as  the  gnenl 
expenses  of  hb  office. 

12.  Any  penalty  reeoTerable  voder  tbe  piovisioos 
of  .this  Act  shall  be  recoverable  in  a  snmmaiy  way, 
with  napKi  to  the  police  ^striet  of  DMm  metropo- 
lis, subject  and  aooording  to  the  proraons  of  aaj 
Act  r^gvlatfog  the  powero  and  daties  of  justices  of  the 
peaoe  for  such  district  or  of  the  police  of  sudi  dis- 
trict, and  wkb  respect  to  other  parts  of  Irdctnd,  be- 
fore a  }astice  or  justices  of  the  pease  sitting  in  petty 
sessioos,  subject  and  aeooidittg  to  the  provisioae  of 
•'  The  Petty  Sessions  {IrOaad)  Act,  1861,"  and  anj 
Act  amendlBg  the  nwmm, 

13.  The  guardiaas  of  any  naiDn  hi  Mmdmtf 
direct  proceedings  to  be  institnted  for  the  purpose  of 
enforcing  obedience  to  the  provisioBS  of  this  Act;  ud 
as  to  all  expenses  incurred  in  svcb  preoeedings,  if  the 
justice  or  juctioes  before  hIiohi  soch  proceedkigg  art 
had  certi^  that  such  expenses  ought  to  be  allowed, 
snch  justice  or  justices  shall  ascertaw  the  amoiint 
thereof,  and  sock  amoont  shall  be  payable  oit  of  tU 
poor  rates  of  the  onion  io  which  the  neglect  or  de- 
fault shall  have  arisen;  and  soch  proceedUigi  on  ao- 
connt  of  neglect  to  have  a  child  vaccbated  say  be 
taken  at  any  time  ikuriDg  the  oootinnanoe  of  the 
neglect 

SGHBDULES  referred  to  by  tins  Act 

SCHEDULE  (A.) 

I,  the  ondersigned,  hereby  certify,  that  the 

child  of  of  aged  in  the  coimtj  of 

has  been  successful^  vaccinated  by  me. 

Dated  this  day  of  186    . 

(Signed)    A3^ 
Medical  officer  of  the  dispensaiy  district 

(or  other  mecUocd  practkioner^  aa  the  caac  mcy  U) 

SOHEDULB  (a) 

I,  the  ttoderalgned,  hereby  certify,  that  I  am  of  opi- 
nion that  the  child  of  of  is  the 
county  of  aged  is  not  now  m  a  fit  iDd 
proper  stite  to  be  snccessfhUy  vaodnated,  and  1  do 
hereby  postpone  the  vacdnation  nntil  the  dsy 
of 
Dated  this            day  of            186    . 

(Signed)    A.B. 
Medical  officer  of  the  dispensaiy  district 

(or  other  ntediccd  pracHtumer,  tu  the  caae  may  6e> 

SCHEDULE  (0.) 

I,  the  undersigned,  hereby  give  yon  notice,  sod  re- 
quire you  to  have  CD.  vacdnated  wxthm  six  months 
after  the  Inrth,  pursuant  to  the  provisions  and  dlreo- 
tlons  of  the  Act  of  the  Victoria,  cap    .   A' 

witness  my  hand,  this  day  of  1^6   . 

J.B. 
Registrar  of  births  and  deaths  for  the  district. 

SCHEDULE  (D.) 
J,  the  ondersigned,  hereby  certify,  that  I  am  of 
opinion  that  the  child  of  of  ^ 

the  county  of  is  insosceptible  of  the  rtociue 

disease. 

Dated  this  day  of  186    . 

(Signed)        AJl 
Medical  officer  of  the  dispensaiy  district 

(or  other  tMdkal  practitioner^  as  the  caee  maj/  bej* 
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OAP.  LIIL. 
Ad  Act  to  suspend  tho  making  of  lists  and  the  baUoto 
for  the  militia  of  the  United  Kingdom. 

[13th  Jti/y  1863.] 

See.  1.  Medxnga  rdoAing  to  ih€  mUitia  of  the  UnUed 
Kingdom^  and  haUota  Jot  wch  mHUia  sua- 
nmded. 
2.  I'rocudmga  inatf  he  had  during  auch  auapm- 

aion  hy  order  in  counciL 
B.  So  long  aa  Uata  are  awpended^  not  neceaaary 
'  to  tranamit  esOracta^  Sfc  aa  rehired  hy  Me. 
3<^7  G.4,  C.58. 
4.  Not  to  extendto  prevent  the  holding  of  certain 
meetinga  relating  to  the  militicu 
«  Wherkas  it  is  expedient  to  suspend  for  a  farther 
period  the  ballots  ibr  the  militia  of  the  United  King- 
dom:* BeittbereforeenaotedbytheQaeen'smostexcel- 
kotMaiesty,  bj  and  with  the  advice  and  consent 
of  the  Lords  Spiritoal  and  Temporal,  and  Commons, 
in  this  present  parliament  assembled,   and  by  the 
aothoritj  of  the  same,  as  follows: 

1.  All  general  and  snbdiyision  meetings  relating 
to  the  militia  of  the  United  Kingdom,  and  all  pro* 
ceedin^  relatmg  to  procnring  anj  returns  or  prepar- 
ing or  making  out  lists  of  such  militia,  or  any  part 
thereof;  for  the  purpose  of  a  ballot,  or  relatmg  to  bal- 
bting  for  any  militiamen  or  supplymg  any  vacandes 
in  such  militia  by  ballot,  as  are  or  may  be  directed  or 
tathorised  by  or  under  any  Act  of  Pai^ament  now  in 
force,  shall  cease  and  remun  suspended  until  the  first 
day  of  October  one  thousand  eight  hundred  and  sixty- 
foar. 

2.  Provided  always,  that  It  shall  be  Uwfhl  for  her 
M^jesQr  by  any  order  in  council  to  direct  that  any 
proceedings  shall  be  had  at  any  time  before  the  expi- 
ration of  such  period  as  aforesaid,  either  for  the  gi?- 
ioK  of  notices  and  making  returns  and  preparing  lists, 
and  also  for  the  proceeding  to  ballot  and  enrol  men 
for  the  filling  up  Tacaneies  in  the  militia,  as  her  Ma- 
jesty shall  deem  expedient;  and  upon  the  issuing  of 
any  such  order  all  such  proceedings  shall  be  had  for 
carrying  into  execution  all  the  proyisions  of  the  Acts 
m  force  in  the  United  Kingdom  relating  to  the  giving 
notices  for  and  returns  for  lists,  and  for  the  balloting 
and  enrolling  of  men  to  supply  any  vacancies  in  the 
militia,  and  holding  general  and  subdivision  meetings 
for  such  purpose,  at  such  times  respectively  as  shall 
be  expressed  in  any  such  order  in  council,  or  by  any 
directions  given  in  pursuance  thereof  to  lords  lieute- 
nants, or  deputy  lieutenants  acting  for  lords  lieute- 
nants, of  the  several  counties,  shires,  cities,  and  places 
in  the  United  Kingdom;  and  all  the  provisions  of  the 
sevend  Acts  in  force  in  the  United  IQngdom  relating 
to  the  militia  shall,  upon  any  such  order  and  direction 
given  in  pursuance  thereof,  become  and  be  in  full 
force  and  be  carried  into  execution  at  the  periods  spe- 
cified in  such  order  or  direction  as  aforesaid,  with  all 
such  penalties  and  forfeitures  for  any  neglect  thereof, 
as  fnlly  as  if  such  periods  had  been  fixed  in  the  Acts 
relating  to  such  militia. 

3.  So  long  as  the  making  of  lists  and  the  balk>ts 
for  the  militia  of  Great  Britain  are  suspended  it  shall 
not  be  necessary  for  the  clerM  of  general  meetings  of 
the  several  counties  therein  to  transmit  to  the  clerks 


of  the  subdivision  meetings,  or  to  her  Majesty's  prin-* 
cipal'  secretary  of  state  for  the  war  department,  the 
extracts  and  abstracts  mentioned  and  rei'erred  to  in 
section  three  of  seventh  George  the  Fonrth,  ohaqpter 
fiity-eighu 

4.  Provided  also,  that  nothing  herein  contained 
shall  extend  to  prevent  the  holding  before  the  expira- 
tion of  such  period  as  afofesaid  of  such  general 
or  other  meetings  relating  to  the  railitm  of  the 
United  Kmgdom  as  may  be  called  in  Great  BriUda 
under  the  authority  of  one  of  her  Majesty's  principal 
secretaries  of  state,  or  in  Ireland  under  tiie  authority 
of  the  Lord  Lientenant  or  other  chief  governor  or 
governors  of  Ireland^  or  of  any  meeting  which  may 
be  called  for  the  purpose  of  altering,  enlarging,  or 
providing  any  place  for  the  reception  of  the  arms^  ac- 
coutrements, clothing,  or  other  stores  bebnging  to  the 
miUtia. 


CAP.  LIV. 
An  Act  for  vesting  in  her  Majesty's  principal  secre- 
tary of  state  for  the  war  department  certain  lands 
and  hereditaments  at  Wadmer^  in  the  county  of 
Kent.  [13th  Ju/y,  1863.] 


CAP.  LV. 
An  Act  to  continue  the  poor  kw  board  for  a  limited 
period.  [21st  July,  1863.] 

CAP.  LVI. 
An  Act  to  make  perpetual  an  Act  to  amend  the  laws 
relating  to  loan  societies.  [21st  July,  1863.] 

OAP.  LVIL 
An  Act  to  consolidate  and  amend  the  Acts  relating 
to  the  Payment  of  Regimental  Debts,  and  the  Dis- 
tribution of  the  Effects  of  Officers  and  Soldiers  in 
case  of  Death,  and  to  make  like  provision  for  the 
Cases  of  Desertion  and  Insanity,  and  other  Oases.] 

[21st  July,  1863. 

Sec  I.  Short  title. 

2.  Interpretation  ofterma.    21   ^  22  FicC,  a 

106. 

3.  Bepeal  of  enaamevOa  in  achedule, 

4.  D^nition  of  preferential  chargea  on  pro* 

party,  military  dd>ta,  j-c. 
6.  Surplua  only  of  peraonal  eatate  to  be  deemed 
peraonal  estate. 

6.  Queations  respecting  amount,  payment,  ju,  of 
preferential  chargea  to  be  decided  by  aeae- 
tary  of  state,  or  in  India  by  military  secre- 
tary to  government  of  presidency. 

7.  On  death  of  ojicir  or  aoldter  on  aervice, 
committee  ofofficera  to  aecure  effects. 

8.  IJ  preferential  chargea  not  pcSd,  pntser  to 
committee  to  aell  and  convert  effecta,  and  to 
get  in  credita^  and  after  payment  of  ex- 
penaea,  to  secure  surplua. 

9«  In  India,  power  for  committee  to  deliver  over 
effecta  to  administrator  general 

10.  Bemittance  of  surplus  by  committee. 

11.  4s  to  the  payment  of  surplus  where  deaths 
occur  in  Ifidia  or  elsewhere. 


12. 

la 

14. 
15. 
1& 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 
25. 

26. 

27. 

28. 
29. 
30. 
3U 

32. 

33. 

34* 

35. 


:36. 

37. 
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Providon^  wher^  death  oocun  m  JfuKrr»  M« 

(h^rtoripi  of  mirplua  (U  war  or  India  office. 
noUotBte  be  published  in  Oategte^  ire.  as  to 
amoutU  to  ctedii  </  deceased,  and  other 
pariicutare* 

Residue  eoaceeding  lOOL  to  be  paid  to  npre- 
eeiuative  of  deceased. 

Sesidue  not  exceeding  lOOL  is  be  paid  to 
representative^  if  any. 

Where  residue  does  notexceed  1002.,  and  no 
rqtresentatian^  war  or  India  office  empd^ 
erediopay  it  over  for  benefit  of  widow^ 
^.orto  inved  it  for  benefit  of  children,  j-c; 

Provision  in  lastrmenUoned  case  for  payment 
ofdebU  out  of  residue. 

Residues  undisposed  of  for  six  years  to  be 
applied  towwrds  cowpassUmaUfund. 

Medals  and  decorations  excepted;  to  be  die* 
posed  of  according  to  royal  warrant. 

J^fedal  provision  fir  case  of  death  of  regi- 
mental paynuuter. 

Restriction  on  interposition  of  offimud  adnU- 
nistrators.    Dutiee  of  administrators. 

Money  remitted  nfOttohe  assets  in  place  where 
remttedto. 

Deduction  of  arrears  of  subscription  to  mHi- 
tary  and  orphan  funds. 

Exemptions  from  duty. 

Creditor  administering  not  entitled  to  daim 


prepay. 
Deposit  in 


>qH)sit  in  Court  of  Probaie,  ^,  of  original 

wills  in  hands  oj  secretary  of  tMe  and 

dedarations  of  intestacy* 
On  desertion  of  committee  of  officers  to  sell 

^ects,  and  pay  expenses. 
AppUeettion  ^mupbm. 
Absence  wiAout  leave. 
Act  to  apply  to  apprentices  andfelons. 
In  case  of  insanity,  commitee  qf  officers  to 

secure  ejects. 
Liability  oj  effects  to  be  applied  as  for  pay- 

mmt  of  preJerenHal  charges.  ^ 
If  preferenHal  charges  not  pedd,  power  for 

committee  to  sell  and  apply  proceeds. 
Power   to    war  or  India  office  to   apply 

officer^shalf  pay^  in  case  qf  insanity,  for 

Sis  benefit 
Validity  oJ  payments,  sales,  ^.,  under  thie 

AcL      Indemnity  to  ojioers  and   others 

acting  under  it. 
Further  regulations  by  royal  warrant 
Commencement  of  Act. 


*  Wficiuufl  It  U  expedient  to  conBoHdate  and  Bmeni 

the  provisiofu  new.  in  force  relating  to  the  payment  of 

regimental  debta,  and  the  distribntion  of  the  effecta  of 

officera^and  ataldiera  dying,  on  aervicei  and  those  pro-. 

yi^ooa'^haying  been  found  beneficial,  it  is  al83  expe- 

,  di^t  te  make  like  proTluon  for  the  secnritj  ftnd  ap- 

'  plications  of  this  effw^a  of  deserters  and  others,  and 

of  effioer^^u^ysoldi^  becoming  insane  on  service:*  .. 

.  1B^  itjtherefpre,enacted  by  the  (joeen's  most  exoel? 

Jenift  JdMestfv^  b>;.apd  w^  consent  pf 

the  lords  spiritual  an  temporal,  and  commons,  in  this. 


present  Pariiament  assembled,  and  by  ths  snAoritjr 
of  the  eai&e,  aa  foDowa: 

PftumincBy. 

L  This  Act  may  be  dted  eaThe  BeghttentslIM»t8 
Act,  186S. 

2.  In  this  Act— 

The  term  '^officer**  means  (ezoept  irhone  it  is 
otherwise  expressed)  a  eommiasioosd  officer  of 
her  Miyesty'fl  army,  or  of  her  Mijestj's  Jndim 
anny: 

The  term  <* soldier^  means  (except  where  it  is 
otherwise  expressed)  a  sohlier  of  her  Mtjesty's 
army,  ctr  a  European  selcfier  of  her  Majes^B 
Indian  irmy,  bdnding  a  wamnt  and  a  dod- 
eommiadoDod  elBeer: 

The  term  **  repreaeutation  **  indndea  pfobtte,  lad 
letters  of  administration,  with  or  witboat  will 
annexed,  and  the  correapon^g  docaments  or 
Aeto  in  nse  according  to  the  Uw  of  Seottaei  (x 
other  hiw  in  ieroe  in  any  place  where  this  Act 
operates; 

Tleterm  **  representative "  means  any  penoe  tak- 
if^  ont  representation* 

The  term  ''  the  seereury  of  state  for  war  ^  mew 
such  one  of  her  Majeky's  principal  secretaries  of 
stale  f>r  the  time  being  aa  her  If ajesty  tbiob 
fit  to  intmst  with  the  seala  of  the  war  deput- 
ment: 

The  term  *^India^  means  Ae  territories  fbrthe 
time  befaig  vested  hi  her  Mijesty  nnder  the  Act 
of  the  year  1658,  «*i^  the  better  Govenment 
of  India:** 

The  term  ^  the  secretaiy  of  state  for  Indh  is 
•council ••means  one  of  her  Majesty's prindpil 
secretaries  of  state  acting  with  the  eonodlof 
IncUa  nnder  that  Act: 

Tlie  term  f  *  person  **  mcindea  a  corporatioa  aad 
any  body  of  persons. 

3.  The  enactments  deserilMd  in  the  sehedsle  (o 
this  Act  shaH  be  repealed;  bnt  this  repeal  eballBot 
affect  the  past  operation  of  aay  snch  emctment,  or 
anything  already  ^one,  or  any  right,  tHJe,  obfiffiMom 
or  liability  aSready  aecmed  thereunder,  er  any  femedy 
or  proceedmg  fbr  the  eaforeement  thereof 

Part  L-4)kaih  <m  Soma* 
Preferential  Charges. 

4.  Where  an  officer  or  soldier  dies  on  serrice,  tte 
following  dassoB  of  expenses  and  debts  iocorred  and 
owing  by  him  or  on.  his  account  shall,  for  the  pur- 
poses of  this  Act,  be  considered  preferential  charges 
on  his  personal  property,  and  be  payable  thereoat  m 
preference  to  all  other  debts  and  liabilltieB,  m,  as 
among  tihemselves,  in  the  following  order: 

(1.)  Expenses  of  Ikst  illness  and  fnneral: 
<2.)  Military  debta^  namely^snms  dneiuroqpertof- 
Quwters; 

Mess,  band,  and  other  regimental  a^oanis; 
Miiitaiy  clothing,  appointment*,  aod  equip- 
ments, not  exoeediog  a  amp  eqoji  to  «* 
months  pigr  of  the  deceased,  and  harwg 
,i  ^  beoome  due  within  dght^emowntl"  be- 

a.**.  T    jfiwe^^f  de§t]i^ 

indiiding  suflis  due  to  imy  agent  or  to  any  payots- 
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ter,  quartermaster,  or  other  officer,  on  anj  anch 
aooonnt,  or  on  account  of  any  adirance'^mada  for 
anj  Bodi  pnrpoae; 
to  which  shall  be  added,  where  the  deadi  occors  o«t 
of  the  United  Kingdom,— 
(3.)  Servant's  wages,  nol  eiceeding  two  months 

wages  to  each  servant: 
(4.)  Household  expenses  incnrred  withb  a  month 
before  the  death  or  after  the  last  issue  of 
paj  to  the  deceased,  whlcheyer   is   the 
shorter  peiiod. 

5.  The  surplus  only  of  the  personal  pnqierty  of  an 
officer  or  soldier  dying  on  service,  remuning  over 
after  payment  of  preferential  charges,  shall  be  consi- 
dered personal  estate  of  the  deceived,  with  reference 
to  the  calcuktion  of  probate  du^,  or  of  any  oUier 
tax  or  per^centage,  or  for  any  of  the  purposes  of 
administration  or  distribution, 

6.  I^  in  any  case,  a  doubt  or  diffbrence  arises  as  to 
any  particuhir  expense  or  debt  being  a  preferential 
chai^  or  not,-— or  as  to  any  alleged  preferential 
charge  having  been  b  fiict  incurred,  or  being  due,  in 
the  whole  or  in  part,  or  not,-— or  as  to  the  priority 


of  the  deceased,  and  being  payable  or  recoverable  in 
India  or  in  the  colony  or  possession  in  which  the 
deceased  was  quartered  (as  the  case  may  be),  and,  if 
they  think  fit,  sue  for  and  recover  any  of  such  cre- 
dits,—and,  after  paying  thereout  the  expenses  at- 
tending the  discharge  of  their  duties,  shall  pay  there- 
out the  preferential  charges,  and  secure  the  surplus  of 
the  effiKts,  or  efibcts  and  credits,  as  the  case  may  be, 
remidning  over  after  aU  such  payments* 

9.  Where  the  death  occnrs  in  India,  the  committee 
of  a^iustment  may,  m  such  cases,  under  such  circum- 
stances, and  at  sudi  time  or  tinies»  as  may  be  pre- 
scribed by  royal  warrant,  according  to  the  circum- 
stances of  different  cases,  deliver  over  the  e£focts  se- 
cured by  them  to  the  admmistrator  general  for  the 
preudenqy  in  which  the  deceased  waa  quartered. 


Dupoiot  ofSutpifts. 
10.  The  committee  of  acyustment  shall,  accordmg 
to  the  circumstances  of  the  casob  remit  or  lodge  the 
surplus  aforesaid  to  or  in  the  bands  of  such  psymas- 
ter  or  other  officer  or  person,  at  such  time  or  times, 
in  such  manner,  and  together  with  such  accounts, 


among  or  payment  of  any  preferential  charges,  where  vouchers,  reports,  and  mfonnation,  as  may  be  pre- 
the  property  n  insufficient  to  pay  aU  in  foil,  or  where  '  scribed  by  royal  warrant 

those  of  one  dass  exceed  the  amount  allowed  for  that  I  11.  Where  the  death  occurs  elsewhere  than  in 
elass, — or  oUierwise  in  relation  to  any  preferential  India^  or  the  death  occnrs  in  India,  the  deceased  be- 
charge  or  the  payment  thereof, — the  dedsion  of  the  log  (in  the  latter  case)  a  soldier  of  her  Mijesty'a 
secretaiy  of  state  for  war,  where  the  death  occurs  army,  then  the  paymaster  or  other  officer  or  person 
elsewhere  than  in  India^  and  of  the  military  secretary ,  aforesaid  shall  dispose  of  the  sarplus  as  follows:— 


to  the  government  of  the  preudency  in  wluch  the  de- 
ceased was  quartered,  where  the  death  occurs  in 
India,  or  of  such  officer  or  person  as  the  secretary  of 
state  or  milita^  secretary  respectively  deputes  by 
writing  under  hb  hand  to  act  for  him  in  this  behalf, 
shall  be  final,  and  shall  be  binding  on  all  persons  for 
aHpniposes. 

CoUietian  and  Dispond  ofEpds. 
?•  Imme&tely  on  the  death  of  an  officer  or  soldier 
on  service,  such  committee  of  officers  as  vaj  be  pre- 
ambed  by  royal  warrant,  accordUig  to  thecircum- 
stanoes  of  difibrent  cases,  herein-after  called  the  com- 
mittee of  adjustment,  shall  secore  all  such  of  his 


Where  the  death  occurs  in  the  United  Euigdom, 
are  in  camp  or  quarters;  and 

Where  the  death  occurs  out  of  the  United  King- 
dom, are  within  the  station,  colony,  or  command. 

8.  Provided  that  if  the  representative  of  the  de- 
ceased, or  his  widow  (if  any),  or  any  of  his  next  of 
kin,  pays  in  full  the  preferential  charges,  the  commit- 
tee of  adjustment  shall  not  further  interfere  in  rela- 
tion to  the  property* 

If  such  payment  is  not  made,  then,  within  one 
month  after  the  death,  the  committee  of  adjust- 
ment may  iand  shall,  without  any  representation 
taken  out»  and  as  if  they  were  the  represen- 
tatives of  the  deceased,  and  to  the  exclusion  of  all 
other  authorities  ;and  persons  whomsoever,  sell  or 
convert  into  money  such  parts  of  the  effects  of  ihe 
deceased  as  do  not  consbt  of  money, — and  also  where^ 
the  death  occurs  out  of  the  Umted  Kingdom  get  in, 
and  give  recapts  (which  shall  be  effidctnal  dischargies) 
for,  lOl^or  any  of  the  credits  fofmbgpart  of  the  osteite 


(1.)  Where  the  amount  exceeds  one  hundred 
pounds,  he  shall  pay  it  over  to  the  represen- 
tative of  the  deceased,  if  present  at  head 
quarters,  and  if  there  is  none,  shall  forth- 
with remit  it  to  the  secretary  of  state  for 
war: 
(2.)  Where  the  amount  does  not  exceed  one  hun- 
dred pounds,  it  shall  not  be  necessary  for 
any  purpose  that  representation  to  the  de- 
ceased bo  taken  out,  but  if  representation  ia 
taken  out,  such  pajrmaster  or  other  officer 
or  person  shall  pay  the  amount  over  to  the 
representative,  if  present  at  head  qnarters: 
(3.)  Where  the  amount  does  not  exceed  one  hun- 
dred pounds,  and  representation  Is  not 
taken  out,  then  such  paymaster  or  other 
officer  or  person  shall  dispose  of  the  amount, 
or  part  thereof,  (in  such  manner  as  may  be 
prescribed  by  royal  warrant  for  such  cases,) 
for  the  benefit  of  the  widow  and  of  the 
children  or  other  near  xehaives  (if  any)  of 
the  deceased,  or  of  some  of  such  personst, 
behig  present  at  head  quarters;  and  if 
there  are  no  such  persons,  or  any  part  of 
the  amount  aforesaid  is  not  so  disposed  of 
for  their  benefit,  he  shaH  forthwith  remit 
the  whole  amount  or  the  part  thereof  not 
so  disposed  of,  (as  the  case  may  bC;)  to 
the  secretary  of  state  for  wan 
12.  Where  the  death  occurs  In  iyidta,ilie  deceased 
not  being  a  soldier  of  her  MaJesty^s  atmy,  the  ftlldw- 
ing  provisions  shaH  take  effect  ;-^  ,      < 

'  (1.)  The  paymaster  or  dther  oflfee^  or  j>fct>son 
aforesaid  slmll,^  as  socm  as  may  be  after,  re- 
ceiving th^  snrplas  iifi|r^d,  (Milirisfr  tmcb 


66 


APPENDIX— STATUTES  26  ft  27  VICTORIA. 


notice  (stating  the  amomit  of  the  sarplns, 
and  other  particalan  respecting  the  dec^ued 
and  his  property),  as  maj  be  prescribed  bj 
ro3ral  warrant,  together  with  a  notice  stat- 
ing that  all  claims  by  creditors  against  the 
property  of  the  deceased  are  to  be  lodged 
with  snch  paymaster  or  other  officer  or 
person,  who  shall  reUun  the  tnrpbis  for 
two  months  after  the  first  publication  of 
snch  Gazette  notice  as  aforesaid,  and  shall 
reoeiye  and  record  all  dums  lodged  with 
him  accordingly: 
(2.)  If  claims  are  so  lodged,  not  exceeding  in  the 
whole  snch  absolate  amoant,  or  snch  pro- 
portion of  the  snrpins,  as  may  be  prescribed 
by  royal  warrant,  according  to  the  circum- 
stances of  different  cases,  then  snch  pay- 
master or  other  officer  or  person  shall,  at 
the  expiration  of  the  said  two  months,  pro- 
ceed to  discharge  the  demands  of  the 
claimants  who  have  lodged  claims  with 
him,  unless  under  the  special  circumstances 
of  the  case  of  the  deceased  it  appears  to 
him  inexpedient  or  unjust  to  do  so: 
(3.)  In  that  case,  or  in  case  the  claims  lodged  ex- 
ceed in  the  whole  the  absolate  amount  or 
the  proportion  aforesaid,  then  sLch  pay- 
master or  other  officer  or  person  shall, 
without  discharging  those  claims,  or  any  of 
them,  transfer  the  surplus  aforesaid  to  the 
adminbtrator  general  for  the  presidency: 
(4.)  Where  snch  paymaster  or  other  officer  or  per- 
son does  not  so  transfer  the  surplus,  he 
shall  dispose  thereof,  or  of  so  much  thereof 
as  remains  after  the  discharge  of  any  claims, 
aMollows: 

Where  the  amount  exceeds  one  hundred 
pounds,  he  shall  pay  it  over  to  the 
represenUtive  of  the  deceased  in  In- 
dioj  if  any; 
Where  the  amount  does  not  exceed  pne 
hundred  pounds,  it  shall  not  be  neces- 
sary for  any  purpose  that  representa- 
tion to  the  deceased  be  taken  out  in 
India;  but  if  representation  is  taken 
out  there,  such  paymaster  or  other  of- 
ficer or  person  shall  pay  the  amount 
oyer  to  the  representative  in  India; 
Where  the  amount  does  not  exceed  one 
hundred  pounds,  and  representation  in 
India  is  not  taken  out,  such  paymaster 
orotherofficer  or  person  shall  dispose  of 
the  amount,  or  part  thereof,  in  India^ 
(in  sQch  manner  as  may  be  prescribed 
by  royal  warrant  for  such  cases,)  for 
the  benefit  of  the  widow  and  of  the 
children  or  other  near  rebitives  (if 
any)  of  the  deceased,  or  of  some  of 
such  persons,  being  in  India; 
(5.)  Subject  to  the  foregoing  provisions,  such  pay- 
master or  other  officer  or  person  shall,  at 
the  expuntion  of  such  time,  not  exceeding 
in  any  case  case  six  months,  as  may  be 
prescribed  by  royal  waiTant,  remit  the  sur- 
plus, or  so  much  thereof  as  temaius  in  his 


hands  after  discharging  any  chums,  from 
India  to  England^  as  follows, — 

In  4he  cases  of  officers  of  her  MajoBty^s 
army  constituting  the  staff  corps  of 
the  three  presidencies,  and  in  the 
cases  of  officers  and  European  soldien 
of  her  Majesty's  Indian  army,  to  the 
secretary  of  state  for  /fuftamooondl,— 
In  other  cases,  to  the  secretary  of  state 
for  war. 

Disposal  of  ReMue  by  Seerdary  of  State, 

13.  The  secretary  of  state  for  war,  or  the  secretary 
of  state  for  India  in  Council,  as  the  case  may  be, 
on  receiving  any  snch  surplus  or  part  of  a  surplos  a8 
is  hermn-before  durected  to  be  remitted,  shall  cause  an 
account  to  be  made  up,  as  soon  as  may  be,  of  the 
total  amount  to  the  credit  of  the  deceased,  inclodiDg 
the  amount  of  the  surplus  or  part  of  a  surplus  eo 
remitted,  together  with  all  arrears  of  pay,  batta, 
grants,  and  other  allowances  in  the  nature  thereof, 
and  thereupon  shall  cause  to  be  published,  as  soon  aa 
conveniently  may  be,  in  the  London  Gazette,  and  aha 
in  any  newspaper  or  otherwise  us  may  seem  fit,  a 
notice  stating  the  total  amouot  to  the  credit  of  the 
deceased  as  aforesaid,  herein-afler  called  the  residoe, 
and  such  other  particulars  respecting  the  deceased 
and  hb  prcperty  as  may  seem  fit,  together  with  a 
notice  stating  the  mode  in  which  any  applicatioo  re- 
specting the  residue  is  to  be  made  to  the  secretaiy  of 
state  for  war,  or  to  the  secretary  of  state  for  India  in 
council,  as  the  case  may  be. 

1 4.  Where  the  residue  exceeds  one  hundred  poouds, 
the  secretary  of  state  for  war,  or  the  secretary  of 
state  for  India  in  council,  as  tho  case  may  bo,  shall 
dispose  of  the  reudne  by  paying  it  over  to  the  repre- 
aentative  of  the  deceased.  ^ 

15.  Where  the  residue  does  not  exceed  one  hon- 
dred  pounds,  it  shall  not  be  necessary  for  any  pn^ 
pose  that  representation  to  the  deceased  be  taken  ont, 
but  in  any  case  the  secretary  of  state  for  war,  or  the 
secretary  of  state  for  India  in  council,  as  the  case 
may  be,  may,  if  it  seems  fit,  reqnure  representation  to 
be  taken  out;  and  if,  on  that  requisition  or  otherwise, 
representation  is  taken  out,  then  be  shall  dispose  of 
the  residue  by  paying  it  over  to  the  representatire. 

16.  Where  the  residue  does  not  exceed  one  hun- 
dred pounds,  and  representation  is  not  taken  out, 
then,  after  the  expiration  from  the  first  publication  of 
the  required  notice  in  the  London  OazdU^  of  three 
months  in  the  case  of  an  officer,  and  of  one  month  in 
the  case  of  a  soldier,  the  secretary  of  state  for  war,  or 
the  secretary  of  state  for  India  in  council,  as  the  case 
may  be,  shall  dii^pose  of  the  residue  as  follows: — 

(1.)  He  shall,  if  ho  thmks  fit.  pay  the  residae  over  to 
any  person  showing  herself  or  hi  uself,  to  the 
satisfaction  of  the  secretory  of  sute  for 
war,  or  the  secretary  of  state  fot  India  in 
council,  as  the  case  may  be,  to  be  tlie 
widow  of  the  deceased,  or  to  be  the  child 
or  any  relative  of  the  deceased,  or  to  be 
entitled  to  take  out  representation  to  the 
deceased, — ^to  the  end  that  the  residae  way 
be  applied  by  the  person  to  whoffit  is  so 
paid  over  in  a  duo  coarse  of  administration, 
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and  the  same  shall  be  so  applied  accord- 
inglj  (for  which  application  the  secretary  of 
state  for  war,  or  the  secretary  of  state  for 
India  in  conncil,  as  the  case  may  be»  may 
require  such  secarity  as  seems  fit): 
(2.)  Or  else,  where  the  deceased  leayes  any  child 
or  near  relative  hira  sarriving,  the  secretacy 
of  state  for  war,  or  the  secretary  of  state 
for  India  in  council,  as  the  case  may  be, 
shall  retain  the  residue  in  his  hands  on  be- 
half of  snch  child,' or  near  relatiye,  and 
ahall  invest  the  residue,  or  any  part  thereof, 
in  snch  manner  as  may  be  prescribed  by 
royal  wvrant,  and  shall  apply  the  sums 
invested,  and  the  income  thereof,  or  any 
part  thereof  respectively,  from  time  to  time, 
for  the  maintenance,  education,  or  advance- 
ment, or  otherwise  for  the  benefit,  of  such 
child  or  near  relative,  in  such  manner  as 
may  seem  fit,  subject  to  such  regulations 
as  may  be  laid  down  by  royal  warrant. 

Debts. 

17-  Notwithstanding  anythmg  herein -beforo  con- 
tained, where  the  residue  does  not  exceed  one  hundred 
pounds,  and  representation  to  the  deceased  is  not 
takea  out,  the  secretary  of  state  for  war,  or  the  secre- 
tary of  state  for  India  b  ooundl,  as  the  case  may  be, 
shall,  before  disposmg  of  the  residue  or  any  part 
iheraof,  in  manner  aforesaid,— -or  after  'so  disposing  of 
the  residue  or  any  part  thereof  if  and  so  far  as  the 
disposiUon  thereof  is  capable  of  revocation, — ^apply 
the  residue,  or  so  much  as  may  be  requisite,  in  or 
towards  payment  of  any  debt  of  the  deceased  of  which 
he  haa  notice,  subject  to  the  following  conditions: 

First—- That  the  debt  accrued  due  within  three 
years  before  the  death : 

Second. — That  payment  of  it  is  daimed  withm  two 
years  after  the  death: 

Third. — ^That  the  claimant  proves  the  debt  to  the 
saUsftietion  of  the  secretary  of  state  for  war,  or  of  the 
secretary  of  state  for  India  in  council,  as  the  case 
may  be. 

Any  person  claiming  to  be  a  creditor  of  the  de- 
ceased shall  not  be  entitled  to  obtain  payment  of  his 
debt  out  of  any  money  that  may,  under  this  Act,  be 
in  the  hands  of  the  secretary  of  state  for  war,  or  of 
the  secretary  of  state  for  India  in  council,  by  any 
means  or  proceedings  whatever  except  by  means  of  a 
claim  lodged  with  snch  secretary  of  state,  and  pro- 
ceedings diereon,  under  and  according  to  this  Act. 

Nothing  in  the  present  section  shall  prejudicially 
afifect  the  claim  of  any  creditor  in  respest  of  a  debt 
incurred  before  the  commencement  of  thb  part  of  th*s 
Act. 

Undisposedof  Rendues. 

18.  If,  in  any  case,  the  residue  or  any  part  thereof 
remains,  for  one  year  after  the  first  publication  of  the 
required  notice  in  the  London  Gazette^  in  the  hands 
of  the  secretary  of  state  for  war,  or  of  Uie  secretary 
of  state  for  India  in  council,  i^  the  case  may  be, 
undisposed  of  or  nufippropriated,  then  as  soon  as  con- 
veniently may  be  after  tlie  end  of  that  year  the  secre- 
tary of  btate  for  war,  or  the  secretary  of  state  for 


India  in  council,  as  the  case  may  be,  shall  cause  to 
be  published  in  the  London  OazeUe  a  notice  similar 
to  the  original  required  notice,  mutatta  mutandis^  and 
so  for  six  successive  years  from  the  publication  of  the 
original  notice;  and  if,  in  any  case,  the  residue,  or 
any  part  thereof,  remains  in  the  hands  of  the  secre- 
tary of  state  for  war,  or  the  secretary  of  state  for 
India  in  council,  as  the  case  may  be,  undisposed  of  or 
unappropriated  for  six  months  after  the  publication  of 
the  last  of  snch  required  notice^  in  the  London  Qa- 
zetUt  then  at  the  expiration  of  the  said  six  months, 
he  shall  apply  the  same,  together  with  any  income  or 
acoumuhitionB  of  income  accrued  therefrom,  in  such 
manner  in  or  towards  tlie  creation  or  maintenance  of 
spch  compassionate  or  other  fund  for  the  benefit  of 
widows  and  children  or  other  near  relatives  of  soldiers 
dying  on  service,  as  may  be  prescribed  by  royal 
warrant 

Provided,  that  the  application  under  the  present 
section  of  any  residue,  or  part  of  a  residue,  undisposed 
of  or  unappropriated  as  aforesaid,  shall  not  be  deemed 
to  bar  any  cbim  of  any  person  to  the  same,  or  any 
part  thereof,  that  may  be  established  at  any  time 
after  such  application. 

Medals  and  Decorations. 
19*  Medals  and  decorations  belonging  to  an  officer 
or  soldier  dying  on  service  shall  not  be  conudered  to 
be  comprised  in  the  personal  estate  of  the  deceased 
with  reference  to  the  claims  of  creditors  or  for  any  of 
the  purposes  of  administration  under  this  Act  or  other- 
wise; and,  notwithstanding  anything  in  this  or  any 
other  Act  contained,  the  same,  when  secured  by  the 
committee  of  adjustment,  shall  be  held  and  disposed 
of  according  to  regulations  laid  down  by  royal  warrant 
Exc^phon  as  to  RsgimmUal  Pa^maiUrs^ 
20.  The  case  of  a  regimental  paymaster  dying  on 
service  shall,  notwithstanding  anything  herein-before 
contained,  be  provided  for  as  follows: — 
(1.)  That  case  shall  be  deemed  wholly  excepted 
out  of  the  foregoing  provisions  of  this  Act, 
save  so  far  as  they  define  and  give  prefe- 
rence to  and  regulate  the  payment  of  and 
provide  for  decisions  respecting  preforentlal 
charges,  and  as  they  relate  to  the  duties 
and  powers  of  the  committee  of  adjudtoicnt, 
and  to  medals  and  decorations: 
(2.)  The  duties  and  powers  of  the  committee  of 
adjustment  in  relation  to  the  property  shall, 
nevertheless,  in  the  case  of  a  regimental 
paymaster,  be  deemed  to  arise  in  full  im- 
mediately and  unconditionally  on  the  death, 
and  to  coutmne  notwithstanding  the  pay- 
ment of  the  preferential  charges  by  auy 
person: 
(3.)  Money  in  the  possession  or  under  the  control 
of  a  regimental  paymaster  at  his  death  shall 
not  be  considered  to  be  (omprised  in  his 
effects  for  the  purposes  of  this  Act: 
(4.)  The  surplus  in  the  hands  of  the  committee  of 
adjustment  shall,  in  the  case  of  a  regimen- 
taf  paymaster,  be  dealt  with  by  them  as 
may  be  prescribed  hj  royal  warrant,  and 
not  according  to  the  foregoing  provisions  of 
this  Act- 
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Admmuiratora  generai  and  pOer  offldat  admi- 
fudraJton. 

21.  An  adminlfltrntor  geaend  for  a  prosidencj  in 
iftcEto,  or  a  registrar  of  any  oeart  in  Iwlia  or  in  anj 
of  her  Majesty's  colonies  or  possessions  abroad,  or 
any  otber  official  administrator,  notwitbstandipg  any 
law  regulating  his  office  independently  of  this  Act, 
shall  not  interpose  in  any  maniier  in  relation  to  any 
property  of  an  officer  or  soldier  dying  on  service,  ex- 
cept UK  the  cases  expressly  provided  for  in  this  Act, 
or  unless  express^  required  to  do  so  by  a  oommittee 
of  a^justmen^  or  some  otheir  officers  or  persons  act* 
ing  under  this  Act. 

Where,  under  this  Act,  any  property  comes  to  the 
hands  of  any  snch  administrator  general,  registrar,  or 
other  official  administrator,  he  shaU  administer  the 
same  in  accordance  with  the  provisions  of  this  Act 
relating  to  preferential  ohaiges,  and  the  other  provi 
sions  of  this  Act^  and  subject  thereto  according  to 
the  law  regulating  hb  office  independently  of  this  Ao. 

Where  any  money  coming,  aider  this  Act,  to  the 
hands  of  any  snch  administrator  general  remains  in 
his  hands  after  discharge  of  all  debts  and  liabilities^ 
he  shall  remit  the  same  to  the  secretary  of  state  for 
India  in  council,  at  such  time  and  in  such  manner  as 
he  directs,  to  be  retained  or  to  be  paid  over  to  the 
secretary  of  state  for  war,  as  the  case  may  require^ 
and  to  be  disposed  of  accoiding  to  the  provisions  of 
this  Act,  ss  the  residue  or  pat  t  of  the  residue  of  the 
property  of  the  deceased* 

An  administrator  general  shaU  not  be  entitled  tq 
take,  and  it  shall  not  be  lawful  for  him  to  take,  a  per^ 
oentage  on  the  property  of  an  officer  or  soldier  dying 
on  8ervic^  exceedhig  three  pw  omlum  on  the  grosa 
amount  eomiog  to  his  hands  if  preforoplial  charges 
have  been  previously  paid»  or  on  the  grcM  lunonot  re* 
maioing  in  his  iwads  after  paymfnt  Zj  Urn  of  prefe- 
rential chargBSb  as  the  case  ii^ay  be* 

"22,  Any  properhr  of  an  officer  or  soIcBer  dying  on 
service,  coming,  under  this  Act,  to  (he  hands  of  any 
paymaster  or  other  officer  or  person,  shall  not,  by 
reason  of  so  coming,  be  deemed  assets  or  effects  at 
the  place  iu  which  wat  paymaster  or  other  officer  or 
person  is  sUtioned  or  resides,  and  it  shall  not  be  ne« 
eessary  by  feasqn  thereof  that  representation  should 
be  taken  out  iu  respect  of  that  property  fpr  that  place* 
Where,  under  this  Act,  any  such  property  is  to  be 
paid  or  delivered  over  to  the  representative  of  a  de- 
cdiaed  officer  or  soldier  or  other  person  entitled  to  re* 
ceive  the  same,— 

if  such  payment  pr  delivery  is  to  be  made  in/rufio^ 
then  the  military  secretary  to  the  government  ^ 
the  presidency  m  which  the  deceased  was  quar*- 
;     tered,— 

'  and  if  such  payment  is  to  be  made  elsewhere  than 

.  jn  JMia»  then jthe  secretary  of  state  for  war,  or 

.  .  ;the  secrctoy  (n  ^tate  for /iidia  in.ooundl,  a9  the 

ca^e  may  be,— 

xa^  order  that  9nch  property  be  transn^itted  to  any 

other  place  where  the  saq^e.  can  be  more  conveniently 

paid  or  delivered  over  as  aforesaid;  and  the  obedience 

to  any  such  pr^r  bj  any  paymaj^ter  or  other  officer 

or  person  in  whose  hanos  such  property  1%  shall  be  a 


suAcieBt  discharge  to  him,  and  be  shall  not  be  liable 
In  any  manner  by  reason  of  such  property  baviiig 
been  In  his  hands  and  havfaig  been  transnutted  under 
any  such  order* 

23.  Nothing  hi  this  Act  shall  be  deemed  to  pre- 
vent tiie  secretary  of  state  fer/nciia  hi  oonadi,  od  tiie 
death  of  an  officer  of  her  Majesty's  Indian  army, 
ftom  deducting  in  the  pay  office  ftom  any  arrear  of 
pay  due  to  the  deeeased  the  amount  of  any  arrears  of 
subscription  due  by  the  deceased  to  the  mOitaiy  and 
orphan  firnds,  or  either  of  them. 

24.  The  personal  estate  of  an  offioer  or  soldier 
4ying  on  service  hi  India^  net  exoee&g  one  bandrad 
pounds  after  payment  of  preferen^  ehnrges,  and  ad- 
ministered and  disposed  oJF  under  i\a^  Act  without  le* 
presentation  bang  taken  out,  sImJI  not  be  tiaUe  to  the 
payment  of  any  duty  either  in  India  or  in  the  United 
Kingdom;  but  this  provision  shall  not  afiect  any  ex- 
emption fh>m  duty  existhig  independently  hereof 

25.  A  creditor,  as  snch,  shi^  not  be  deemed  a 
person  entitled  to  take  out  representation  to  the  d^ 
ceased  within  the  meanmg  of  this  part  of  this  Act; 
nor  shall  a  creditor  taking  out  representation  as  Boch 
be  entltied  by  virtue  of  such  representation  to  daim 
from  the  secretary  of  state  for  war,  or  the  secretary 
of  state  for  India  in  council,  any  part  of  the  property 
of  the  deceased. 

26.  Where  any  original  wfll  of  an  officer  or  soldier 
dying  on  service  comes  to  the  hands  of  the  secrelaiy 
of  state  for  war,  or  of  the  seeretaiy  of  state  for  /fuKs 
in  council,  and  representation  under  tile  same  is  not 
taken  out,  then  the  secretary  of  state  for  war,  or  the 
secretary  of  state  for  IndSa  in  council,  as  the  case 
may  be>  may  cause  the  same  to  be  deposited  as  fol- 
lows: 

Where  thedomicil  of  the  testator  was  m  Sn^lad, 
or  m  India^  or  ia  any  of  Iw  Majesty's  coloiiies 
or  possessions  abroad,  or  m  any  foroi^i  eonntiy, 
then  in  the  plaoe  for  the  time  beiqg  appointed  ia 
Landm  or  Middka$a^  for  the  dqxNnt  of  origM 
wiUs  bimight  mto  the  court  of  probate: 

Where  the  domicil  of  the  testator  was  ui  Irind, 
then  in  tfao  place  for  the  thne  beug  appointed  in 
IhMin  for  thadapoeit  of  original  wills  bioi#t 
faito  the  conrt  of  proba^: 

Where  the  domicil  of  the  testatorwas  in  SetOmi, 
then  in  the  ofiee  af  the  commissary  deik  of  the 
eovmisauy  court  of  the  county  id  Edi/ilim^ 

Where  an  officer  or  soldier  dies  on  service  intes- 
tate, and  under  this  Act  any  residue  of  his  property 
comes  to  the  hands  of  the  secretary  of  state  for  war» 
or  of  the  secretary  of  state  for  India  in  council,  fbr  &• 
posal,  and  representation  to  the  deceased  is  not  taken  out, 
then  the  secretary  of  state  for  war,  or  the  secretsiy 
of  state  for  India  in  eouneilt  as  the  ease  may  be,  mayi 
if  it  seems  fit,  cause  a  decUration  of  the  intiBStsey  of 
such  officer  or  sddier  to  be  deposited  hi  the  |dsoe  or 
office  where  the  original  will  of  such  officer  or  soldier 
(if  any)  would  be  deposited  as  aforesaid. 

In  eveiy  such  case  the  secretary  of  state  for  war, 
or  the  secretary  of  state  for  India  in  couneil,  u  the 
case  mav  be,  may  cause  to  be  depodted  together  with 
such  orfghud  wffi  o^  declaration  of  intartacy  '*nwven- 
|ory  showing  tiie  persotial  proper^iyf  tiie  deoeaseo, 
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•nd  the  tpplication  therto^  as  fiur  aa  the  same  may 
be  kaown. 

Wheie  Ibe  ori|^nal  wUl  of  any  officer  or  soldier 
who  haa  before  the  oommencemeat  of  this  part  of  thla 
Act,  died  on  aenriee  ia  in  the  haada  of  the  aeeretary 
of  atate  for  war,  or  of  the  aeeretarj  of  atate  for /ndfta 
hi  eounciU  he  may»  if  it  aeema  fit,  at  any  time  oaoae 
the  aame  to  be  deposited  in  the  pUuse  or  office  where 
the  original  will  of  sach  officer  or  aoldier  woald  be  de- 
posited aa  aforesaid  if  he  had  £ed  after  the 
BieiioemeDt  of  this  part  of  this  Act 

Srery  aneh  original  wiU»  dedaration  of 
and  inTontoiy  shall  be  presenred  and  dealt  with,  and 
may  be  inapected,  sabject  and  according  to  any  gene- 
ral or  other  mlea  or  orders  for  regnlating  aach  pre- 
seivatioo,  dealing,  and  inspection,  and  for  fixuig  any 
fees  to  be  payable  in  respect  thereof,  aa  may  be  from 
time  to  time  made  in  that  behalf  by  the  ooort,  judge, 
or  other  aathority  empowered  to  make  general  or 
otherndea  or  orders  for  like  porposea  in  relation  to 
other  decmnenta  deposited  m  the  same  place  or  office. 

PART  IL — DssEsnov  and  othir  cases. 

27.  la  eveiy  case  of  desertion,  such  committee  of 
offieera  aa  may  be  prescribed  by  royal  warrant,  accord- 
mg  to  the  dreamstancea  of  difierent  cases,  herdoafter 
esUed  the  committee  of  a4ju8tment,  shall  immediately 
secure  all  sach  of  the  deserter's  effects  as— > 

Where  the  desertion  oqcors  in  th^United  Kingdom, 

are  ui  canp  or  qnarters;  and 
Where  the  desertion  ocenrs  ont  of  the  United 

Kingdom,  are  within  the  atation,  colony,  or  com* 

mand; 
and  shall  forthwith  make  an  inyentoiy  thereof,  and 
shall,  within  three  months  after  the  desertion,  sdl  or 
oonrert  into  money  soch  parts  of  the  deserter's  effects 
as  do  not  consist  of  money,  and  thereont  pay  the  ex* 
peaaes  attending  the  ezecation  of  the  provinona  of 
the  present  section* 

28.  The  snrplos  remuning  after  such  payment 
shall  be  lialile  to  be  implied  in  or  towarda  payment  of 
any  anch  expenses  and  debts  incnrred  and  owing  by 
the  deaerter  aa  woold,  nnder  Part  I.  of  this  Act,  be 
preforential  chai);ea  on  his  personal  property  in  caae 
he  iMd  &d  on  senrice^  with  the  like  preforence,  in  tl^ 
like  order,  and  snbject  to  the  like  proTisfons  for  deci- 
sion of  doubt  or  difforence,  as  would  in  that  case  ap- 
ply, as  neariy  as  may  be,  muuai$  mtitondtf. 

The  eonuttittee  of  adjostment  shall  apply  the  aame 
accordingly,  and  then  shall  dispose  of  any  proper^ 
remaining  in  their  hands  aeoordhig  to  regulations  laid 
down  by  royal  warrant. 

29.  For  the  purpose  or  this  part  of  this  Act  ab- 
sence wilhoiU  leave  for  twentyrone  days  shall  be 
deemed  included  in  the  term  "  desertion.*' 

30.  Tb4)  provisions  of  this  part  of  this  Aot  shall 
apply,  as  neariy  as  may  be,  mMtati^  mntondif,  in  the 
case  of  n  soldier  delivered  np  as  an  apprentice,  or  con-, 
rated  of  fehNPty* 


ferent  cases,  hereinafter  called  the  eommittee  of  ad* 
Jnstment,  shall  immediately  secure  all  anch  of  hia 


PART  nr.— iKSANmr,  . 
31.  Where  an  officer  or  soldier  is  removed,  put  on 
half  paj»  or  discharged,  on  the  ground  of  insanity, 
anch.  oonimittee  of  officers  as  may  be  prescribed  by 
rogfaLwamll^  acooadiffg.^)  the  iuroamfta^o^  of  Ml ; 


Where  the  insanity  occurs  during  service  in  the  . 

United  Kingdom,  are  in  camp  or  quarters;  and 
Where  the  insanity  occurs  during  service  out  of  the 

United  Kingdom,  un  within  the  station,  colony, 

or  command. 

32.  The  effects  of  such  an  officer  or  soldier  shall  be 
liable  to  be  applied  in  or  towards  payment  of  any  such 
expenses  and  debts  oocarred  and  owing  by  him  aa 
would,  nnder  part  L  of  this  Act,  be  preferential 
charges  on  his  personal  property  in  case  he  had  died 
op  service,  with  the  like  preference^  m  the  like  order, 
and  snbject  to  the  like  {nrovision  for  dedsion  or  doubt 
or  diffi»renceb  as  wouki  in  that  case  apply,  as  nearly 
aa  may  be,  mniaA  mutandii. 

33.  If  any  person  who  would,  if  such  officer  or  sol- 
dier  were  dnd,  be  entitled  to  take  out  representation 
to  him  (otherwise  than  as  a  creditorX  or  his  wife  (if 
any),  or  any  near  rehitive,  pays  in  foU  the  expenses 
and  debts  sforesaid,  the  committee  of  adjustment  shall 
not  further  mterfore  in  relation  to  Uie  property. 

If  such  payment  ia  net  made,  then,  within  one 
aMnth  after  the  lemoval,  putting  on  half  pay,,  or  die- 
charge.  Is  known  at  the  quartera  where  tiie  effiocts  are, 
the  committee  of  a^juatment  may  and  shall  sell  or 
convert  into  money  anch  parte  of  the  effects  as  do  not 
consist  of  money,  and,  after  paying  thereont  the  ex- 
penses attending  the  discharge  of  their  duties,  shall 
pay  thereout  the  expenses  and  debts  aforesdi^  and 
shall  dispose  of  any  property  then  remaining  in  thefar 
hands  as  may  be  prescribed  by  royal  warrant,  to  the 
end  that  the  same  may  be  applied  for  the  benefit  of 
the  officer  or  soldier  to  whom  it  belongs. 

34.  Where  an  officer  is  put  on  half  pay  on  the 
ground  of  insanity,  the  secretary  of  atate  for  war,  or 
the  secretary  of  state  for  India  in  council,  as  thecase 
may  be,  may,  if  it  seema  fit,  pqr  to  the  penoii  obarged 
with  the  care  and  muntenaoee  of  aach  officer,  allpr 
any  part  of  hia  half  pay,  to  be  applied  for  hia  care 
and  maintenance. 

PAST  IV— Qmr^uL  Faovmom. 

M.  Every  payment  or  application  of  money,  and 
every  aale  or  dispodtion  of  property,  made  by  the 
secretary  of  state  for  war,  or  by  the  secretary  ef  state 
for  India  In  conndl,  or  by  any  committee  of  adjost- 
ment, or  by  any  paymaster  or  other  officer  or  person, 
hi  pursuance  of  this  Act,  or  of  any  royal  warrant  for 
canying  this  Act  into  effect,  shall  be  good  and  valid 
as  against  all  persons  whomsoever;  and  every  auch 
secretary  of  state,  and  every  officer  belonghig  to  any 
such  committee,  and  every  such  paymaster,  officer,  or 
person  as  aforesaid  shall  be,  by  virtue  of  this  Act,  ab« 
solntdy  discharged  firom  all  Uability  In  respect  of  the 
money  or  other  property  so  paid,  iqpplied,  or  ffiaposed 
of. 

36.  Her  Majesty  may  firom  time  to  time,  by  war* 
rant  under  the  rOyat  sign  manual,  do  alt  sudh  things 
as  are  herdnbefore  diredSed  or  anthoriaed  to  be  done 
by  royal  warrant,  and  al,8o  prescribe  such  regulations 
as  may  seem  fit,  for  the  better  exepotion  of  any  of  the 
purposes  of  this  Act, 

Every  roy^  warrant  made  tinder  tlHa  Act  MA  be 
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laid  before  both  Houses  of  Parliament  within  fonrteen 
days  after  the  making  thereof,  if  Parliament  is  then 
sitting,  and  if  not,  then  within  fonrteen  days  after  the 
commencement  of  the  next  sitting  of  Parliament. 

37.  This  Act  shaU,  with  respect  to  the  making  of 
any  royal  warrant  under  it,  take,  effect  from  its  pass- 
ing, and  in  all  other  respecto  shall  take  effect  from 
the  time  appointed  for  its.  commencement  in  the  royal 
warrant  fiiBt  made  nnder  it. 

SCHEDULE. 
Enaotmimtb  Rvbalkd. 

58  Geo.  3,  c.  73.— An  Act  for  regnlating  the  pay- 
ment of  regimental  debts  and  the  distribution  of  the 
effects  of  officers  and  soldiers  dying  in  serrice,  and 
the  receipt  of  suras  due  to  soldiers. — Seetiona^  onSt  two^ 
and  ihree. 

6.  Geo.  4,  c.  61. — An  Act  to  amend  two  Acts,  of 
the  fifty-eighth  year  of  his  late  Majesty,  forrtgoUting 
the  pi^ymeni  of  regimental  debts  and  the  distribution 
of  the  effects  of  officers  and  soldiers  dying  in  senrioe, 
and  the  receipt  of  sums  due  to  soldiers;  and  of  the 
fourth  year  of  his  present  Majesty,  for  punishing  mu- 
tiny and  desertion  of  officers  and  soldiers  in  the  ser- 
vice of  the  East  India  Company — Tne  wkoie. 

11  Geo.  4,  ft  I  Wm.  4,  c  41.— An  Act  to  make 
further  regulations  with  respect  to  army  pensioners— 
Section  Jive,  except  as  to  pension  or  prise  money. 

20  ft  21  Viet,  c  66.—- An  Act  for  pnntshing  mu- 
tiny and  desertion  of  officers  and  soldiers  in  the  ser- 
vice of  the  East  India  Company,  and  for  regnlating 
In  such  service  the  payment  of  regimentaT  debts,  and 
the  distribution  of  the  effects  of  officers  and  soldiers 
dying  in  the  service.— &c<wns  n%H)ns  to  swffy^t 
'  both  inclusive, 

26  &  27  Vic  c  8.— An  Act  for  punishing  mudny 
and  desertion,  and  for  the  better  payment  of  the  army 
and  their  quarters. — Sections  nUne^dght  to  one  hun- 
dred arid  two^  both  iadusive. 

CAP.  Lvm. 
An  Act  for  cnnftrming  a  scheme  of  the  charity  com- 
missioaers  for  the  management  of  the  charity  of 
Sir  Robert  HUcham,  knight,  king's  Serjeant,  for 
the  benefit  of  FramUngham^  Debenham^  and  L^ 
vingiony  in  the  county  of  Suffolk,  and  of  Coffges- 
haU  in  the  county  of  Esteat.      [21st  /Wy,  1863*. 

CAP  LIX. 
An  Act  for  oonfirming  a  scheme  of  the  charity  com- 
missioners for  the  management  of  the  charities  in 
the  borough  of  Ruthin  in  the  county  of  Denbigh^ 
comprising  the  hospital  of  Christ  and  its  subsidiary 
endowments,  the  grammar  school,  Edward  Lloyd^s 
foundation,  and  Bishop  Ooodman*s  charity. 

,  [21st /ufy,  1863.] 

CAP.  LX. 

An  Act  to  confirm  a  certain  provisional  order  under 
the  General  Police  and  Improvement  (SootkmdJ 
Act,  1862,  relating  to  the  burgh  of  Leith. 

•  [21st  July,  1863,] 


CAP.  LXI. 
An  Act  to  prevent  waywardens  ecmtnictiDg  for  woriu 
within  thdr  own  district.  [2l8t /t(/y,  1863.] 

CAP.  LXIL 

An  Act  to  amend  the  law  relating  to  the  sdznre  of 
growing  crops  in  IreUmd.         [2lst  Jviy,  1863.] 
Sec  1.  To  extend  to  Ireland  ordg, 

2.  Growing  crops  not  to  be  seized  under  ml 
biU  deisrees  or  justices  orders. 

*  WnniAS  it  is  expedient  to  amend  the  law  relatiog 
to  the  seisnre  of  growmg  crops  in  Ireland:^  Beit 
therefore  enacted  by  the  Queen's  most  exoelieat  Ma- 
jeety*  by  and  with  the  advice  and  consent  of  the  M 
spiritual  and  temporal,  and  commons,  m  this  preseot 
Pariiament  assembled,  and  by  the  authority  of  the 
same,  as  follows: 

L  This  Act  shall  extend  to  Irdand  only. 

2.  It  shall  not  be  lawful  to  setae  or  take  inueca- 
tion  nnder  any  civil  bill  decree  or  order  of  the  M 
bill  court,  or  nnder  any  decree,  order,  or  warrut  of  a 
justice  of  the  peace,  any  gtx)wing  crops,  treed,  sbrabi, 
plants,  or  vegetable  matters  which  are  not  severed 
firom  the  land  and  soil,  save  and  except  andv  any 
such  decree,  order,  or  warrant  wluch  shall  have  ben 
pronounced  or  Issued  before  the  passmg  of  this  Act 

-    CAP.  Lxni. 
An  Act  to  confirm  ceftida  proviBional  orders  nnder 
llie  Land  Drainage  Act,  1861.  [2l8t  July,  1863.] 

CAP.  LXIV. 

An  Act  to  confirm  certain  provisional  orders  noder 
the  Local  Government  Act  (1868),  relating  to  the 
districts  of  Plymouth,  Holywdk  Uand^,  Wei 
Bam,  Worthing,  Aberavon,  and  WaOoi^. 

[2lst/u^,I86a] 

CAP.  LXV. 

An  Act  to  consolidate  and  amend  the  Acts  rdi^ 
to  the  volunteer  force  in  Oreat  Britain. 

[2l8tM,18a] 

CAP.  LXVL 
An  Act  to  amend  the  law  relaUng  to  prisons  in  jr^ 
land.  hlBXMiiAm 

19  ^  20  Vict,  c  68. 
Sec.  1.  Ckmmeno&mmd  of  Act. 

2r  This  and  recited  Act  to  be  as  otie, 

3.  Fart  of  section  19  ofredt^AdrtptM 

*  Whibxas  by  the  nineteenth  sectioo  of  so  Act  passed 
in  the  nineteenth  and  twentieth  years  of  the  reign  « 
her  Miyeety,  chat)ter  sixty^ght,  intituled  A%Adfa^ 
Juriher  amend  the  laws  relating  to  prisons  m  Iretandi 
it  is  amongst  other  thmgs  enacted,  that  the  m^ 
ment  by  any  board  of  superintendence,  under  the  !»• 
visions  of  the  said  Act,  of  any  officer  of  any  w* 
prison  other  than  the  chapUins  or  medical  officer  sMu 
be  prpbationary  only,  and  shall  not  be  or  become  aft- 
solute  until  the  same  shall  be  confiimed  at  a  meeti^ 
of  the  board  of  superintendence  duly  sumnHmed  mw 
held  for  that  purpose,  not  sooner  than  ttaee  mwrtw 
after  the  meeting  at  which  snob  probationary  appoto(- 
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ment  alull  have  been  made*  and  that  no  snch  confir- 
mtdon  of  the  appointment  of  any  officer  of  any  each 
pruon,  save  as  aforesaid,  shall  be  made  at  such  kst- 
mentioned  meeting  unless  two  thirds  of  the  members 
of  soch  board  and  the  majority  of  the  members  pre- 
sent shall  eoncnr  in  snch  ratification  or  confirmation: 
And  whereas  it  has  been  found  inconvenient  to  require 
the  presence  of  two  thirds  of  the  members  of  such 
bosi^  of  superintendence  at  meetings  summoned  and 
held  to  confirm  snch  probationary  appointment^made 
by  a  former  board:'  Be  it  enacted  by  the  Queen's 
most  excellent  majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and  com- 
mons, in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows: 

1.  This  Act  shall  commence  and  take  effect  from 
and^after  the  first  day  of  Otteber  next  after  the  pass- 
iog  of  this  Act. 

2.  This  Act  and  the  said  redted  Act  shall  be  in- 
corporated and  construed  together  as  one  Act. 

3.  So  moch  of  the  said  recited  Act  (section  nine^ 
teen)  as  provides  that  two  thuxls  of  the  members  of 
aay  board  of  superintendence  shall  shall  be  present  at 
say  meeting  of  such  board  duly  summoned  and  held 
to  GODfinn  probationary  appointments  made  by  a  for- 
mer board  shall  be  repealed,  and  the  presence  of  six 
members  only  shall  be  sufficient  for  that  pui-pose,  the 
majority  of  whom  shall  be  required  to  concur  in  the 
ratification  or  confirmation  of  such  probationary  ap 
pointmenta. 


CAP.  LXVIL 
An  Act  to  enable  provision  to  be  made  out  of  the 
funds  of  Onenunch  Hospital  for  the  widows  of  sea- 
men and  marines  slain,  killed,  or  drowned  in  the 
sea  senrice  of  the  Crown.  [2 1  st  July,  1 863.] 

Sec.  1.  AppropriaHan  out  of  revenues  of  hoepUal  for 
prcvidonfor  widows. 

2.  Widows  fund  to  he  created  hy  accumulation 

of  unexpended  balances. 

3.  AdmiraUy  to  make  rules  to  be  approved  by 

order  in  oouncd. 

4.  Short  tide. 

*  Whebsas  among  the  objects  intended  to  be  provided 
for  by  the  endowment  of  Greenwich  Hospital  was  the 
sutentation  of  th6  widows  of  seamen  happening  to  be 
shun,  killed,  or  drowned  in  the  sea  service  of  the 
Crown,  aa  far  as  the  resources  of  the  hospital  would 
extend,  and  accordmg  to  the  rules,  orders,  and  const! 
tutions  to  be  provided  in  that  behalf: 

*  And  whereas  it  is  expedient  that  a  portion  of  the' 
revennea  of  the  hospital  should  now  be  applied  as 
bereihafter  provided  for  the  relief  of  snch  widows,  and 
of  the  widows  of  marines : ' 

Be  it  therefore  enacted  by  the  Queen's  most  excd- 
knt  liajesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  foUows: 

1.  The  commissioners  of  Qreenwwh  Hospital  shall, 
noder  the  control  and  direction  of  the  lofd  high  admi- 
ral of  the  United  Kingdom,  or  of  the  commissioners 
for  execating  the  office  of  lord  high  admhral,  annually 


appropriate  outofthe  income  of  GfneentrtcA  HospitaHsoxji 
sum,  not  exoeedmg  in  any  year  five  thousand  pounds, 
as  may  from  time  to  time  appear  sufficient  for  the  pur* 
poses  of  this  Act,  and  as  the  finances  of  the  hospital 
may  from  time  to  time  allow,  which  sum  shall  be  ap- 
plied in  making  provision,  in  manner  hereinafter  di- 
rected, for  widows  of  petty  officers  and  seamen  and 
of  non-commissioned  officers  and  privates  of  the  royal 
marines,  who,  after  the  passing  .of  this  Act,  may  bo 
killed  or  drowned  in  the  service  of  the  Crown. 

2.  If  in  any  year  it  happens  that  the  sum  of  five 
thousand  pounds  or  other  less  sum  appropriated  is 
not  wholly  expended  in  making  snch  provi^on  as 
aforesaid,  the  Commissioners  of  Oreenwich  Hospital 
shall,  under  the  control  and  direction  aforesaid,  dis- 
pose of  the  unexpended  balance  as  follows;  namely, 
by  forming  and  maintaining,  by  way  of  accumulation, 
a  fund,  to  be  called  The  Oreenwich  Hospital  Sea- 
men's Widows  Fund,  by  investing  snch  unexpended 
balance  in  or  upon  some  of  the  government  stocks, 
foods,  or  securities  of  the  United  Kingdom,  and  by 
from  time  to  time  investing  in  like  manner  the  pro- 
ceeds of  such  stocks,  fonds,  or  securities,  and  the  in- 
come firom  time  to  time  resulting  therefrom,  and  from 
like  successive  investments,  and  by  applying  from 
time  to  time  in  any  subsequent  year  the  accumula- 
tions of  previous  years,  or  the  income  resulting  there- 
from, or  any  part  of  snch  accumulations  or  income,  in 
making  such  provision  for  such  widows  as  aforesaid, 
in  like  manner  as  if  the  accumulations  or  income  so 
applied  in  any  year  were  part  of  the  sum  of  five  thou- 
sand pounds  or  other  sum  originally  appropriated  in 
that  year. 

3.  The  lord  high  admiral  of  the  United  Kingdom, 
or  the  commissioners  for  executing  the  office  of  lord 
high  admiral,  shall  from  time  to  time  make  such  rules 
as  may  seem  fit  for  determining  the  nature  and  amount 
of  the  provisions  to  be  made  for  such  widows  as 
aforesaid,  according  to  the  circumstances  of  difiereut 
cases,  and  for  governing  the  selection  of  the  persons 
to  receive  the  benefit  of  this  Act,  and  for  regulating 
the  formation  and  maintenance  of  the  said  widows 
fond,  and  generally  for  regukting  the  application  to 
the  purposes  of  this  Act  of  the  yeariy  sum  to  be  ap- 
propriated as  aforesdd,  and  of  the  said  widows  fund; 
but  any  such  rules  shall  not  have  effect  until  they  are 
approved  by  her  Majesty  in  counciL 

Every  order  in  oanncU  under  this  Act  shall  be  laid 
before  both  Houses  of  Pariiament  within  one  month 
after  the  making  thereof,  if  Parliament  is  then  sitting, 
and  if  not,  then  within  one  month  afto  the  banning 
of  the  next  sitting  of  ParUament. 

4.  This  Act  may  be  cited  as  The  Oreenwich  Hos^ 
pUal  (ProviMon  for  Widows)  Act,  1863. 

CAP.  LXVIII. 
An  Act  to  extend  the  powers  of  the  Act  relating  (o 
the  mam  dramage  of  the  metropolis. 

•[21stJtf/y,  1863.] 

CAP.  LXIX. 
An  Act  to  establish  officers  of  the  royal  naval  reserve. 

[21^  July,  1863.J 
Sec.  1.  Pother  to  her  Majesty  to  accept  services  of 
masters^  ^c  of  merchant  service. 
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•  2.  Power  to  admiraity  to  enrol  officers  of  re- 
.     serve  to  the  royal  navy, 

3.  As  to  pay^  aUowancee^  and  pensions  of  o4S- 

cers  of  reserve^  and  pensions  of  widows  of 
such  officers. 

4.  As  to  coniinitance  of  officers  already  enrolled 

5.  Provisions  as  to  emsting  and  future  regula- 

tions. 

6.  On  passing  of  this  icf,  24  ^  25  Vict,  c.  129, 

repealed* 

7.  Shott  title. 

*  Whereas  her  Majeatj  b  now  empowered  to  avail 
herself  of  the  services  of  certain  officers  of  the  mer- 
chant service  of  the  United  Kingdom,  and  of  the  colo- 
nies and  dependencies  thereof,  as  officers  of  reserve  to 
the  royal  navj ;  and  it  is  expedient  to  extend  sach 
power  80  as  to  enable  her  Majestj  to  accept  the  ser- 
vices in  the  like  capacity  of  other  qoalified  persons; 
and  it  is  also  expedient  that  the  provisions  relating  to 
each  acceptance  of  services  shonld  be  comprised  in 
one  Act : '  Be  ife  therefore  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  spiritoal  and  temporal,  and 
Commons,  in  this  present  .Parliament  assembled,  and 
by  the  aothority  of  the  same,  as  follows: 

L  It  shall  be  lawful  for  her  Majesty  to  accept  from 
time  to  time  the  ofiers  of  any  persons  who  have  been, 
are,  or  shall  be  masters,  mates,  or  engineers  of  ships 
in  the  merchant  service  aforesaid,  or  of  other  British 
ships  not  belonging  to  her  Majesty,  or  of  any  persons 
who  have  been  commissioned  officers,  masters,  or  en- 
gineers in  the  Indian  naval  force  of  her  Majesty  or  in 
the  naval  force  of  the  East  India  Company,  to  serve 
as  officers  of  reser^'e  to  the  royal  navy,  npon  such 
terms  and  conditions  as  to  her  Majesty  may  from 
time  to  time  seem  fit. 

2.  The  lord  high  admiral,  or  the  commissioners  for 
executing  hb  office,  hereinafter  called  the  admiralty, 
may  enrol  as  officers  of  reserve  to  the  royal  navy  so 
many  of  such  persons  as  aforesaid  as  the  admiralty 
may  from  time  to  time  deem  expedient,  under  and 
subject  to  such  rules,  orders,  and  regulations  as  the 
admiralty  may,  with  the  consent  of  her  Majesty  in 
council,  from  time  to  Ume  establish ;  and  such  persons 
so  enrolled  shall  bear  such  rank  in  respect  to  the  offi- 
cers of  the  royal  navy  as  the  admiralty  may  from  time 
to  time  direct,  and  shall,  when  called  out  for  training  or 
ezerdse,  or  on  actual  service,  be  subject  to  all  the  laws, 
regulations,  and  customs  for  the  time  being  in  force 
for  the  government  and  discipline  of  the  roy^  navy. 

3.  Such  persons  so  enrolled  as  officers  of  reseiTO 
shall  be  entitled  to  receive  such  pay  and  allowances 
as  the  i|dmiralty,  with  the  consent  of  her  Majesty  in 
council,  may  from  time  to  tune  appoint;  and  if  any 
such  person  is  disabled  or  receives  any  hurt  or  wound 
in  actual  service  he  shall  be  entitled  to  the  same  al- 
lowance or  pension  in  respect  thereof  as  an  officer  of 
the  royal  navy  of  corresponding  rank  would  be  enti- 
ced to  under  similar  circumstances;  and  if  any  such 
person  is  killed  in  action,  or  dies  from  any  wound  or 
Rcddent  resulting  from  the  performance  of  his  duty, 
his  widow  (if  any)  shall  be  entitled  to  the  same  pen- 
sion .as  the  widow  of  an  officer  of  the  royal  navy  of 
corresponding  rank  would  be  entitled  to  under  similar 
circumstances. 


4.  It  shall  be  lawful  for  her  Majesty  to  oontinw 
the  services  of  all  persons  who  have  been  earoUed  ss 
officers  of  reserve  to  the  royal  navy  before  the  {Msang 
of  this  Act,  and  the  services  of  all  such  penoDs  shall  j 
be  deemed  to  be  continued  by  her  Majesty  as  if  tiua  ; 
Act  had  not  been  passed,  unless  and  intD  her  Mi- 
jesty  thinks  fit  to  discontinue  the  same. 

5.  All  rales,  orders,  and  ngilatioos  lelatiog  to 
persons  enrolled  as  officers  of  reserve  to  the  rojil 
navy  made  before  the  passing  of  this  Act  by  the  ad- 
miralty, with  the  consent  of  her  Majesty  in  eoiBcil, 
shall,  with  respect  to  all  persons  enrolled  before  the 
passing  of  this  Act,  continue  in  force  as  if  this  Act 
had  not  been  passed,  and  sbaU  also  extend  and  apply, 
as  far  as  may  be,  tnutatis  mvtandisj  to  all  penoos  so 
enrolled  after  the  passing  of  this  A^  hat  so  that  anj 
rules,  orders,  and  regulations  made  as  aforesaid  froa 
time  to  time  under  thb  Act  may  repeal  or  alter  all  or 
any  part  of  any  rules,  orders,  and  legiktioDS  made 
before  the  passing  of  this  Act,  and  shall,  unless  other- 
wise expressed,  extend  and  apply  as  well  to  persoos 
so  enrolled  before  the  passing  of  this  Act  as  to  per- 
sons so  enrolled  after  the  pasung'of  this.  Act. 

6.  On  the  passing  of  this  Act  the  Act  of  the  se»- 
sion  of  the  twenty-fourth  and  twenty-fifth  years  of 
her  Majesty,  (chapter  one  l^ondred  and  tweotj-oioe) 
''  to  enable  her  Majesty  to  accept  the  services  of  offi- 
cers of  the  merchant  service  as  officers  of  resene  to 
the  royal  navy,''  shall  be  repealed;  but  this  repeal 
shall  not  affect  the  past  operation  of  the  said  A(^  or 
the  validity  of  anything  already  done^  or  any  right, 
title,  obligation,  or  liability  fdready  aocraed  there- 
nnder. 

7.  This  Act  may  be  cited  as  "The  officen  of 
Royal  Navy  Reserve  Act,  1863." 


CAP.  LXX. 
An  Act  to  facilitate  the.execntioo  of  public  works  in 
certain  manufacturing  districts;  to  authorize  for 
that  purpose  advances  of  public  money  to  a  limited 
amount  upon  security  of  local  rates;  and  to  shorten 
the  period  for  the  adoption  of  The  Local  Gorem- 
ment  Act,  1868,  in  certain  oases. 

[2lstM.l^] 

CAP.  LXXL 

An  Act  for  the  preservation  and  improvemeDt  of 
Harwich  harbour.  [28th  /a/y,  1863] 


CAP.  LXXII. 

Ad  Act  for  the  further  improvement  of  the  harbonr 

of  HoiDth.  [28th  M,  18W  J 

6^-7  TTm.  4,  c  35. 

Sec.  1.  Commissioners  of  pubUc  works  to  admos 

and  expei^d  a  sum  not  exceeding  £Sfi^ 

Jor  i7nprovement  of  the  said  harbour. 

2.  Power  to  levy  tolls  and  rates.  . 

3.  A  list  of  the  rate%  toUs^  ictole  apedin 

conspicuous  places. 

4.  Power  to  commissioners  to  let  the  tolls. 

6.  Application  of  tolls,  Jc  and.rents  of  lands. 
6.  Power  to  enforce  payment  of  tolls,  ^c 
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8. 


Power  to  commmonera  to  make  hye-laws. 

Bye-laws  to  he  approved  by  Lord  LieuU- 

nanty  ^e. 
Copies  of  bye-laws  to  be  evidence. 


*  Whereas  by  a  certain  Act  of  Parliament  of  the  ses- 
sion held  in  the  sixth  and  seventh  years  of  his  late 
Majesty  King  WWiam  the  Fourth,  chapter  thirty- 
five,  the  harbonr  of  Howtk,  with  the  appartenances 
thereof,  as  in  the  said  Act  set  forth,  were  respectively 
transferred  to  and  made  over  and  became  vested  in 
the  commissioners  of  public  works  in  Ireland,  and  it 
was  thereby  enacted  that  the  same  should  be  repaired, 
maintained,  and  snpported  by  the  said  commi-^sioners 
so  far  as  should  from  time  to  time  be  authoriaed  by 
the  commissioners  of  her  Majesty's  treasury:  And 
whereas  by  a  certain  Act  of  Parliament  of  the  session 
held  in  the  ninth  and  tenth  years  of  her  present  Ma- 
jesty, chapter  three,  being  an  Act  to  encourage  the 
sea  fisheries  in  Ireland  by  promotlng-and  aiding  with 
grants  of  public  money  the  construction  of  piers,  har- 
boars,  and  other  works,  the  commissioners  of  public 
worics,  being  the  commisstuners  for  the  execution  of 
that  Act,  were  empowered,  with  the  consent  of  the 
oommissione.rs  of  her  Majesty's  treasury,  to  make  ad- 
vances by  way  of  grant  to  an  amount  not  exceeding 
the  aam  of  fifty  thousand  pounds,  to  be  applied  for 
the  purposes  of  that  Act  in  the  manner  therein  pro- 
vided, and  subject  to  the  conditions  therein  mentioned: 
And  whereas  by  a  certain  other  Act  of  Parliament  of 
the  session  held  in  tiie  tenth  and  eleventh  years  of 
her  said  Majesty,  chapter  seventy-five,  the  said  com- 
missioners of  public  works  were  enabled  to  make  fur- 
ther advances  by  way  of  grant  for  the  purposes  of  the 
said  Act  of  the  session  in  the  ninth  and  tenth  years 
of  her  Majesty,  chapter  three,  not  exceeding  the  sum 
of  forty  thonsand  pounds:  And  whereas  the  said  har- 
bour of  Jlowth  has  become  an  important  station  and 
place  of  refuge  for  vessels  engaged  in  prosecuting  the 
sea  fisheries  on  the  east  coast  of  Ireland,  but  the  said 
harbonr  has  of  late  years  been  gradually  silting  up, 
whereby  its  value  and  usefulness  have  been  materially 
injured  and  lessened:  And  whereas  it  is  expedient 
that  the  said  harbour  of  ffototh  should  be  deepened 
and  otherwise  improved,  and  that  the  said  commis- 
sioners, out  of  any  balance  unapplied  and  available  of 
the  sud  sums  of  fifty  thousand  pounds  and  forty  thou- 
sand pounds,  should  be  empowered  to  expend  on  the 
improvement  of  the  said  harbour  a  sum  of  money  not 
exceeding  the  sum  of  five  thousand  pounds,  and  that 
provision  should  be  made  for  the  mdeing  of  bye-laws 
for  the  reguUtion  of  the  said  harbour,  and  also  for 
the  imposition  of  tolls  and  harbonr  dues  on  vessels 
frequenting  and  goods  imported  into  the  same: '    Be 
it  therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows: 

1.  it  shall  be  lawful  for  the  commissionors  of  pub- 
lic works  in  Ireland  with  the  concent  of  the  com- 
missioners of  her  Majesty's  treasury  (anything  in  the 
said  Acts  of  the  sessions  held  in  the  ninth  and  tenth 
and  tenth  and  eleventh  years  of  her  said  Majesty 
to  the  contrary  notwithstanding),  out  of  the  balance 


available  of  the  said  sums  of  fifty  thousand  pounds 
and  forty  thousand  pounds,  to  advance  and  expend 
upon  the  deepening  and  improving  the  said  harbour 
of  Howthj  and  such  other  works  appertaining  to  the 
same  as  the  said  commissioners  of  the  treasury  may 
approve,  any  sum  of  money  not  exceeding  the  sum  of 
&TQ  thousand  pounds. 

2.  It  shall  and  may  be  lawful  for  the  commis- 
sioners of  public  works  and  they  are  hereby  antho* 
rised  to  levy  or  cause  to  be  levied  and  paid  for  the 
use  of  the  said  harbour  such  tolls  and  rates,  licence 
duties  and  charges,  as  the  commissioners  of  her  Msr 
jesty's  treasury  shall  from  time  to  time  approve  of. 

3.  The  said  commisnoners  shall  cause  a  list,  printed 
or  painted  in  legible  characters,  of  the  several  rates 
and  tolls  which  the  said  commissionere  shall  from 
time  to  time  direct  and  appoint  to  be  taken,  and 
which  shall  be  payable  by  virtue  of  this  Act,  to  be 
fixed  on  boards  in  some  conspicuous  place  within  the 
limits  of  the  said  harbonr. 

4.  It  shall  be  lawful  for  the  said  commissioners,  if 
they  shall  so  think  fit,  by  public  bidding,  from  time  to 
time  to  let  or  relet  all  or  any  of  the  tolls  or  rates  pay- 
able under  the  provisions  of  this  Act,  for  terms  not 
exceeding  ten  nor  less  than  five  years,  on  such  condi- 
tions and  with  such  security  for  payment  of  the  rent 
reserved  on  snch  lease  as  the  said  commissioners  shall 
think  fit,  and  the  commissionere  of  her  Miyesty's  trea- 
sury shall  from  time  to  time  approve. 

5.  The  tolls,  rates,  and  charges  payable  under  the 
provisions  of  this  Act,  or  the  rent  payable  upon  any 
lease  thereof,  shall  be  applied  by  the  said  commis- 
sioners from  time  to  time  in  repairing  and  maintain- 
ing the  said  harbour  as  the  said  commissionere  may 
think  right. 

6.  It  shall  be  lawful  for  the  said  commissioners,  in 
cases  in  which  such  tolls,  rates,  or  charges  shall  not 
be  leased  or  let,  and  for  the  lessees  or  lessee  of  such 
tolls  or  rates  if  leased  or  let,  fh>m  time  to  time  to  ap- 
point sufficient  collectora  and  officere  or  agents  for  the 
purpose  of  receiving  the  tolls  and  rates  payable  under 
this  Act;  and  in  case  any  person  liable  to  pay  such 
tolls  or  rates  shall  refuse  or  neglect  to  pay  the  same, 
it  shall  be  kwfnl  for  the  said  commissioners,  or  for 
the  lessees  or  lessee  of  the  said  toUs  and  rates,  or 
their  officer  or  agent,  or  other  pereon  to  whom  snch 
toll  or  rate  ought  to  have  been  paid,  to  seixe  the  ves- 
sels, goods,  articles,  and  things  in  respect  of  which 
such  tolls  or  rates  ought  to  have  been  paid  wherever 
the  same  may  be  found,  and  to  detain  the  same  until 
such  tolls  or  rates,  together  with  the  reasonable  costs 
and  expenses  of  such  seizure  and  detention  shall  be 
paid;  and  if  snch  vessels,  goods,  articles,  and  things 
shall  not  be  redeemed  within  twenty  one  days  after  the 
seiaure  thereof,  the  same  shall  be  appraised  and  sold,  and 
after  dedncfing  the  costs  of  such  seianre,  detention, 
and  sale,  all  snch  sums  as  shall  be  due  in  respect  of 
such  toll  or  rates  shall  be  satisfied  thqreout,  and  the 
overplus  paid  to  the  owner  in  like  manner  as  the  law 
directs  in  cases  of  distress  for  rent  m  arrear. 

7.  It  shall  and  may  be  lawful  for  the  said  commis- 
sionere, and  they  are  hereby  authorized  and  empow- 
ered, in  addition  to  the  powere  already  vested  in  them, 
from  time  to  time  to  make  such  bye-laws,  rules,  or- 
dera,   and   regulations  not  being  contrary  to  any 
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Uw  or  statnte  in  force  in  Ireland^  as  to  ibem 
shall  seem  meet  and  proper,  according  to  the  circum- 
stances of  every  case,  for  better  carrying  into  effect 
the  purposes  of  this  Act,  or  in  any  manner  relating 
thereto,  and  from  time  to  time  to  alter  or  repeal  all 
or  any  of  snch  bye  laws,  rnles,  orders,  or  regulations, 
and  to  make  others,  and  to  impose  such  fines  and  pe- 
nalties, not  exceeding  the  sum  of  five  pounds,  upon 
all  persons  offending  against  any  of  such  bye  laws, 
rnles,  orders,  or  regulations,  as  to  the  said  com- 
missioners shall  seem  reasonable;  and  all  such  bye- 
laws,  rules,  orders,  and  regulations  shall  be  reduced 
into  writing,  and  signed  by  the  said  commissioners, 
or  any  two  or  more  of  them ;  and  a  copy  thereof, 
signed  by  the  sud  commissioners,  shall  be  deposited 
with  the  elerk  of  the  peace  of  the  county  of  Dublin^ 
and  the  same  shall  be  kept  with  the  records  of  the 
said  county;  and  a  printed  or  punted  copy  of  such  of 
the  said  bye  laws,  rules,  orders,  or  regulations  as  shall 
subject  any  person,  not  being  an  officer  or  servant  of 
the  said  commissioners,  to  any  fine  or  penalty,  shall 
be  exhibited  on  boards  or  otherwise  within  the  limits 
of  the  said  harbour;  and  such  bye-laws,  rules,  and 
orders  shall  be  binding  upon  and  shall  be  observed  by 
all  persons  whomsoever:  Provided,  that  all  such  bye- 
laws,  rules,  orders,  and  regulations  be  approved 
of  and  confirmed  by  the  Lord  Lieutenant  or  other 
chief  governor  or  governors  of  Ireland  in  council,  by 
writing  under  his  or  their  hands. 

6.  Provided  always,  that  in  all  cases  of  prosecution 
for  any  offence  or  offences  against  any  of  the  bye-laws, 
rules,  orders,  and  regulations  of  the  said  commis- 
sioners, the  production  of  a  book  or  document  pur- 
porting to  contain  the  bye-laws,  rules,  orders,  or  regu- 
lations of  the  said  commissioners,  and  authenticated 
by  the  signatures  of  any  two  or  more  of  the  said  com- 
missioners, or  by  the  signature  of  their  secretary  for 
the  time  being,  shall  be  conclusive  evidence  of  the 
existence  of  such  bye-laws,  rules,  orders  or  regula- 
tions. 


CAP.  LXXIIL 

An  Act  to  give  further  facilities  to  the  holders    of 

India  stock.  [28th  July,  1 863.] 

22  ^  23  Vid.  c.  39.     23  ^  24  Vict.  c.  130. 

24  ^  25  VicL  c  25. 

Sec  1.  Short  tttle. 

2.  D^nilicn  of  terms. 

3.  Right  to  certificate  of  tide  to  India  stock. 

4.  Restriction  as  to  trustees  tnking  certificates  oj 

title. 
6.  General  provisions  as  to  certificates  oj  title. 

6.  Reconversion  of  the  certificate  to  stock. 

7.  Fees  in  respsU  oJ  dealings  with  stock  under 

this  Act. 

8.  Remuneration  to  the  hank. 

9.  Generqf  regtdations  with  respect  to  certificates 

of  title. 

10.  Income  tax. 

11.  Unclaimed  dividends. 

12  Shares  in  India  stock  outstanding  to  cease  to 
he  transferable,  ^c. 

13.  Punishment  of  Jorgery. 

14.  Punishment  of  personation. 


15.  Punishment  of  engraving^  ^ 

16.  As  to  the  signature  and  eounter-signature  of 

documents  in  the  department  of  the  secrt* 
tary  of  state  for  Indku 

*  Whshias  the  secretary  of  state  in  council  of  India 
is  empowered,  under  the  provisions  of  certain  Acts  of 
Parliament  passed  in  the  sessions  holden  in  the  twen- 
ty-second and  twenty- third,  twenty-third  and  twenty- 
fourth,  twenty-fourth  and  twenty-fifth  years  of  the 
reign  of  her  Majesty  respectively,  to  raise  money  io 
the  United  Kingdom,  not  exceeding  snch  amount  as 
is  in  the  said  Acts  prescribed,  and  is  further  empow- . 
ered,-npon  or  for  the  repayment  of  any  principal 
money  secured  under  the  authority  of  the  said  Acts 
respectively,  to  borrow  or  raise  by  the  like  method  all 
or  any  pait  of  the  amount  of  principal  money  so  re- 
paid or  to  be  repaid:  And  whereas  capital  stock  has 
been  and  may  be  from  time  to  time  created  and  issued 
under  the  authority  of  the  said  Acts  respectively,  and 
it  is  expedient  to  give  further  facilities  to  the  holders 
of  such  stock  in  respect  of  thd  transfer  thereof,  and 
the  receipt  of  the  dividends  thereon:  *  Be  it  enacted 
by'the  Qaeen*s  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  lords  spiritual  aod  tem- 
poral, and  commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as  fol- 
lows: 

1.  This  Act  may  be  cited  for  all  purposes  as  "  The 
India  Stock  Certificate  Act,  1863." 

2.  In  this  section  and  elsewhere  in  this  Act  the 
following  expressions  have  the  meanings  here  assigned 
to  them: 

''The  bank"  shall  with  reference  to  the  stocks 
created  and  issued  under  the  said  Acts  transfer- 
able at  the  bank  of  England,  and  certificates 
issned  under  this  Act  in  respect  thereof,  and 
the  coupons  of  such  certificates,  mean  the 
governor  and  company  of  the  bank  of  England, 
and  shall,  with  reference  to  the  said  stocks  trans- 
ferable at  the  bank  of  IreUxnd^  and  certificates 
issued  under  this  Act  in  respect  thereof  and  the 
coupons  of  such  last  mentionod  certificates,  mean 
the  governor  and  company  of  the  bank  of  Ire- 
land: 

**  In^a  stock  "  shall  mean  any  stocks  which  hare 
been  or  may  be  created  and  issued  under  the  Acts 
aforesaid,  transferable  in  the  books  of  the  bank, 
and  «'  Share  in  India  Stock  "  shall  include  any 
part  of  a  share: 

**  Person  "  shall  inclade  corporation. 

3.  With  tlio  exception  and  subject  to  the  conditions 
horeinafler  mentioned,  every  person  who  now  is  or 
may  hereafter  be  inscribed  in  the  books  of  the  bank 
of  England  or  of  the  bank  of  Ireland  as  proprietor 
of  a  share  in  India  stock  may  obtain  a  certificate  or 
certificates  of  title  to  the  said  share  or  to  any  part 
thereof,  having  annexed  coupons  entitling  the  bearer 
to  the  dividends  payable  in  respect  of  that  share  or 
part  of  a  share. 

4.  No  trustee  of  any  share  in  the  said  stodc  shall 
apply  for  or  hold  a  certificate  of  title  to  that  share, 
unless  he  is  authorized  so  to  do  by  the  terms  of  bis 
trust;  and  any  contravention  of  this  section  by  a  tros- 
tee  shall  •  be  deemed  to  be  a  breach  of  trust,  and  be 
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pnnishable  accordingly;  nevertheless,  this  section  shall 
not  im|  ose  on  the  bank  any  obligation  to  inquire  whe- 
ther a  person  applying  for  a  certificate  of  title  under 
this  Act  u  or  not  a  trustee,  nor  subject  them  to  any 
liability  in  the  event  of  their  granting  a  certificate  of 
title  to  a  trustee,  nor  invalidate  any  certificate  of  title 
if  granted. 

5.  No  certificate  shall  be  granted  in  respect  of  any 
sum  of  stock  being  othei  than  one  hundred,  or  five 
hundred,  or  one  thousand  ponndd. 

The  coupons  annexed  to  an  India  Ptock  certificate 
fihall  comprise  the  dividends  payable  in  respect  of  the 
stock  described  in  the  certificate.  At  the  expiration 
of  the  period  for  which  the  coupons  shall  have  been 
isaned  fresh  coupons  shall  bo  is;$ued  for  further  suc- 
cessive periods  during  the  continuance  in  force  of  the 
stock  certificate;  but  the  bank  may,  if  they  think  fit, 
in  lien  of  issuing  fresh  coupons  in  respect  of  a  certifi- 
cate, give  in  exchange  a  fresh  certificate  with  coupons 
attached  thereto. 

Coupons  shall  be  payable  at  the  chief  establishment 
of  the  bank  at  the  expiration  of  three  clear  days  from 
the  day  of  presentation. 

The  payment  to  the  bearer  of  any  coupon  of  the 
amount  expressed  therein  shall  be  a  full  dbcharge  to 
the  bank  of  all  liability  in  respect  of  that  coupon,  and 
the  dividend  represented  thereby. 

If  any  India  stock  certificate  or  coupon  issued  un- 
der this  Act  is  lost  or  destroyed,  and  such  loss  or  de- 
struction proved  in  such  manner  as  may  from  time  to 
time  be  directed  by  the  bank,  the  bank  shall  grant  a 
new  certificate  or  coupon,  on  receiving  indemnity  to 
their  satisfaction  against  the  claims  of  all  persons  do- 
riving  title  under  the  certificate  or  coupon  so  lost  or 
destroyed. 

No  notice  of  any  trust  in  respect  of  any  stock  cer- 
tificate or  coupon  issued  under  this  Act  shall  be  re- 
ceivable by  the  bank. 

An  India  stock  certificate  shall  entitle  the  bearer 
to  the  stock  therein  described,  ^nd  shall  be  transfera- 
ble by  delireiy. 

6.  The  bearer  of  an  Indta  stock  certificate  may, 
on  delivery  up  to  the  bank  of  his  certificate  and  of 
all  unpaid  coupons  belonging  thereto,  and  on  compli- 
ance with  auy  regulation  made  in  pursuance  of  this 
Act,  require  to  be  registered  in  the  books  of  the  bank 
a4  a  holder  of  the  stock  described  in  the  certificate 
under  which  he  derives  title,  and  thereupon  the  stock 
shall  be  re-entered  in  the  books  kept  by  the  bank  for 
the  entry  of  transferable  stock,  and  become  transfera- 
ble, and  the  dividends  payable,  as  if  no  certificate  had 
been  issued  in  lespect  of  such  stock. 

?•  No  fees  shall  be  charged  on  the  grant  of  a  stock 
certificate  to  bearer  in  exchange  for  a  like  certificate, 
but  there  shall  be  charged  with  respect  to  the  several 
other  proceedings  in  relation  to  stock  authorized  by 
this  Act  the  fees  specified  in  the  schedule  hereto,  or 
such  less  fees  as  may  be  determined  by  the  secretary 
of  state  in  council. 

All  fees  received  in  pursuance  of  this  Act  shall  be 
paid  to  the  ^  account  of  the  secretary  of  state  fur 
India  in  council  of  India,^^ 

No  stamp  duty  shall  be  payable  in  respect  of  any 
certi^te  or  coupon  issued  in  pursuance  of  this  Act. 

8.  There  shall  bo  paid  to  the  Bank  of  England^  by 


the  secretary  of  state  in  council,  on  account  of  the 
additional  trouble,  expense,  and  responsibility,  if  any, 
imposed  on  it  by  this  Act,  in  addition  to  the  remune- 
ration otherwise  paid  to  it  in  respect  of  the  manage- 
ment of  the  Indian  debt,  such  remuneration  as  may 
be  agreed  upon  between  the  Bank  of  England  and 
the  said  secretary  of  state  in  council. 

9.  The  Bank  of  England  and  the  Bank  of  Ireland^ 
with  the  sanction  of  the  secretary  of  state  in  council, 
may  from  time  to  time  issue  any  forms  that  msy  be 
required  for  carrying  into  effect  the  provisions  of  this 
Act,  and  also  from  time  to  time  make  any  regulations 
that  are  not  inconsistent  with  this  Act  relative  to  tue 
following  things: 

1.  The  time  for  which  coupons  are  to  be  given: 

2.  The  authority  under  which  and  the  mode  in 

which  the  bank  is  to  act  in  issuing  India 
stock  certificates,  or  registering  in  their  books 
the  holders  of  such  stock  certificates,  or  taking 
any  other  proceedings  in  relation  to  India 
stock  authorized  to  be  taken  under  this  Act: 

^  3.  The  mode  of  proving  the  title  of  or  identifying 
any  person  applying  for  an  India  stock  certi- 
ficate, or  deriving  any  title  under  a  stock  cer- 
tificate issued  under  this  Act: 
4.  With  respect  to  any  other  matter  necessary  to 
carry  this  Act  into  effect: 

And  any  regulation  so  made  shall  be  deemed  to  be 

part  of  this  Act  in  the  same  manner  as  if  it  were 

herein  enactc<l. 

10.  The  income  tax  shall  be  deducted  from  any  cou- 
pons payable  under  this  Act  in  the  same  manner  and 
subject  to  the  same  regulations  in  and  subject  to 
which  it  may,  in  pursuance  of  any  law  for  the  time 
being  in  force,  be  deducted  Mm  the  dividends  paya- 
ble at  the  bank  in  respect  of  the  stock  of  proprietors 
inscribed  in  the  books  of  the  bank:  provided  always, 
that  such  deduction  of  income  tax  shall  be  made,  al- 
though the  half-yearly  payment  on  any  coupon  shall 
not  amount  to  fifty  shillinf^s,  anything  in  any  former 
Act  to  the  contrary  notwithstanding. 

1 1.  All  sums  due  and  not  demanded  on  any  coct- 
pons  issued  under  this  Act  shall  for  all  purposes  be 
dealt  with  as  if  they  were  dividends  due  and  not  de- 
manded in  respect  of  the  stock  of  proprietors  inscribed 
in  the  books  of  the  bank. 

12.  When  any  certificate  of  title  bsued  under  this 
Act  in  respect  of  any  share  in  India  stock  is  outstand- 
ing, the  stock  represented  thereby  shall  cease  to  be 
transferable  in  the  books  of  the  bank. 

Save  in  so  far  as  relates  to  the  mode  of  transfer 
and  payment  of  dividends  thereon,  any  India  stock 
described,  in  a  stock  certificate  issued  under  this  Act 
shall  be  deemed  to  be  charged  on  the  same  securities, 
and  to  be  subject  to  the  same  powers  of  redemption 
and  to  the  same  incidents  in  all  respects,  including  the 
remuneration  payable  to  the  bank,  as  if  It  had  conti- 
nued registered  in  the  books  of  the  bank  as  stock 
transferable  therein. 

13.  Whosoever  shall  forge  or  alter,  or  offer,  utter, 
dbpose  of,  or  put  off,  knowing  the  same  to  be  forged 
or  altered,  any  India  stock  certificate  or*  coupon,  or 
any  document  purporting  to  be  any  India  stock  cer- 
tificate or  coupon,  issued  in  pursuance  of  this  Act,  or 
shall  demand  or  endeavour  to  obtain  or  receive  any 
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share  or  interest  of  or  ia  India  stock,  or  to  receive  anj 
dividend  or  money  payable  in  respect  thereof,  by  vir- 
tae  of  any  sach  forged  or  altered  certificate  or  coupon, 
or  document  purporting  as  aforesaid,  knowing  the 
same  to  be  forged  or  altered,  with  intent  in  any  of 
the  cases  aforesaid  to  defraud,  shall  be  guilty  of  fe- 
lony, and  being  convicted  thereof  shall  be  liable,  at 
tho  discretion  of  the  Conrt,  to  be  kept  in  penal  servi- 
tude for  life,  or  for  any  term  not  less  than  three  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or  with- 
out solitary  confinement. 

14.  Whosoever  shall  falsely  and  deceitfully  person- 
ate any  owner  of  any  share  or  interest  of  or  in  India 
st  )ck,  or  of  any  India  stock  certificate  or  coupon,  is 
sued  in  pursuance  of  this  Act,  and  shall  thereby  obtain 

>  or  end«.avour  to  obtain  any  such  India  stock  cortii^cate 
or  coupon,  or  receive  or  endeavour  to  receive  any  money 
due  to  any  such  owner,  as  if  such  offender  were  the  true 
and  lawful  owner,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  life,  or  for 
any  term  not  less  than  three  years,  or  to  be  impri- 
soned for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour,  and  with  or  without  solitary 
confinement 

15.  Whosoever,  without  lawful  authority  or  ex- 
cuse, the  proof  whereof  shall  lie  on  the  party  accused, 
shall  engrave  or  make  upon  any  plate,  wood,  stone, 
or  other  material  any  India  stock  certificate  or  cou- 
pon purporting  to  be  an  India  stock  certificate  or 
coupon  issued  or  made  under  and  in  pursuance  of  this 
Act,  or  to  be  a  blank  India  stock  certificate  or  coupon 
issued  cr  made  as  aforesaid,  or  to  be  a  part  of  such  a 
stock  certificate  or  ttiBpon,  or  shall  use  any  such 
plate,  wood,  stone,  or  other  material  for  the  making 
or  printing  any  such  India  stock  certificate  or  coupon, 
or  any  such  blank  India  stock  certificate  or  coupon, 
or  any  part  thereof  respectively,  or  knowingly  have  in 
his  custody  or  possession  any  such  plate,  wood,  stone, 
or  other  material,  or  shall  knowingly  offer,  utter,  dis- 
pose of,  or  put  off,  or  have  in  his  custody  or  posses- 
sion, any  paper  upon  which  any  such  blank  India  stock 
certificate  or  conpon,  or  part  of  any  such  India  stock 
certificate  or  coupon,  shall  be  made  or  printed,  shall 
be  guilty  of  felony,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in 
penal  servitude  for  any  term  not  exceeding  fourteen 
years  and  not  less  than  three  years,  or  to  be  impri- 
soned for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour,  and  with  or  without  solitary  con 
finemeut. 

16.  *  And  whereas  it  is  expedient  that  there  should 
be  uniformity  of  practice  in  respect  of  the  signature 
and  counter-signature  of  documents  by  the  secretary 
and  nnder  secretaries  of  state  and  members  of  the 
council  of /nc^ta;'  be  it  enacted,  that  wherever  by 
reason  of  the  provisions  of  any  Act  of  Parliament  or 
otherwise,  it  is  required  that  any  deeds,  contracts, 
bonds,  debentures,  cheques,  draf^,  or  orders  for  mo- 
ney, or  other  documents,  shall  be  signed  by  any  num- 
ber of  members  of  the  conncil  of  Indict^  and  counter- 
signed by  the  secretaiy  of  state  or  one  of  his  nnder 
secretaries,  any  such  deed,  contract,  bond,  debenture, 
cheque,  draft,  or  order  for  money,  or  other  document, 


may  be  signed  by  two  members  ofthesaidcoancD,  and 
countersigned  by  the  secretary  of  state  or  one  of  bid 
nnder  Eccretaries,  or  by  his  assistant  nnder  secretary. 

SCHEDULE. 
Schedule  of  Fees. 
On  the  issue  of  an  India  aioak  certificate,  a  fSse  not 
exceeding  five  shillings  on  every  hundred  pounds  of 
stock  included  in  the  certificate. 

On  the  registration  in  the  books  of  the  bank  of  the 
stock  included  in  an  India  stock  certificate,  a  fee  not 
exceeding  five  shillings. 


CAP.  LXXIV. 
An  Act  to  enable  her  Majesty  to  dedare  gold  eoias 
to  be  issued  from  her  Majeaty^s  branch  mint  at 
Sydney^  New  South  TPolas,  a  legal  tender  forpaj- 
ments;  and  for  other  purposes  relating  thereto. 

[28th  JWy,  1863.] 
56  O.  3,  e.  68. 
Sec.  1.  Power  to  her  Majet^  to  dedare  gold  ooiM 
made  at  the  hrandt  mint  at  Sydney  a  legid 
tender  m  the  United  Kingdom, 

2.  Power  to  her  Majesty  to  in^Mm  a  charge  on 

coining  gold, 

3.  Short  title. 

*  Whereas  by  an  Act  of  the  fifty-sixth  year  of  tbereigD 
of  his  late  Majesty,  King  Oeorge  the  Third,  chapter 
sixty-eight,  intituled  An  Act  to  provide  for  a  new 
eilver  coinage^  and  to  regulate  the  currenqf  of  the 
gold  and  stiver  coins  of  this  rsalm^  it  is  amongst 
other  things  provided,  that  after  the  date  of  the  pass- 
ing of  that  Act  the  gold  coin  of  the  realm  should  be 
(be  only  legal  tender  for  payments  (except  the  silver 
coin  of  the  realm  to  the  extent  of  forty  shilliDgs) 
within  the  United  iGngdom  of  Oreat  Britain  and  In- 
land: And  whereas  by  the  same  Act  it  is  declared 
that  the  gold  coin  of  the  realm  should  hold  such  weight 
and  fineness  as  are  prescribed  by  an  indenture  therein 
referred  to,  and  made  with  his  Miyesty^s  master  and 
worker  of  the  mint  for  making  gold  monies  at  his 
Majesty's  mint  xsTLondon^  and  with  such  allowaoee 
called  the  remedy  as  Is  given  to  the  said  master  \xf 
the  said  indentni-e,  which  weight  and  fineness  are  bj 
the  said  Act  declared  to  be  the  standard  of  the  lawfol 
gold  coin  of  the  realm,  so  far  as  relates  to  the  gold 
cmns  of  the  denominations  in  use  at  the  time  of  the 
passing  of  the  said  Act  and  specified  in  the  said  b- 
dentnre:  And  whereas  geld  coins  of  the  weight  and 
fineness  and  of  the  denominations  mentioned  iii  the 
said  Act,  and  specified  in  the  said  indenture,  have 
from  the  date  of  the  said  Act  np  to  the  present  time 
continued  to  be  issued  from  her  Majesty's  mint  in 
London,  and  to  be  the  only  legal  tender  for  payments, 
except  as  aforesaid,  within  the  United  Kingdom:  Aad 
whereas  her  Majesty  has  by  proclamation  c^blished 
at  Sydney^  in  New  South  Wales^  a  branch  of  the 
royal  mint  for  making  gold  coins  of  the  same  weight 
and  fineness  and  of  the  same  denominations  as  the 
gold  coin  issued  by  her  Majesty's  mint  in  LondoUy 
and  has  appointed  a  deputy  master  of  the  said  branch 
mint:  and  it  is  expedient  that  power  should  be  given 
to  her  Majesty  to  make  the  gold  coin  so  issued  by  her 
Majesty's  mint  at  Sydney  a  legal  tender  for  payments 
in  the  United  Kingdom:'  Be  it. therefore  enacted  by 
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saasi 


the  Qaeen's  most  exoeltont  Majost^f,  hj  and  with  the 
adWoa  and  oonaent  of  the  lonU  spiritnal  and  temporal, 
lid  tommooa,  in  this  preMnt  Parliament  assembled, 
tad  bj  the  authority  of  the  same;  as  follows: 

1.  It  shall  be  lawfil  for  her  Majesty,  by  proclama- 
tion, iasved  with  the  advice  of  her  privy  coancil,  to 
dedire  that,  after  a  date  specified  in  sach  proclama* 
tiOD,  gold  coins  made  at  the  said  branch  mint,  of  do- 
signs  approved  by  her  Majesty  at  Sydney  aforesaid, 
and  being  of  the  same  weight  and  fineness  as  are  re- 
quired by  law  with  respect  to  gold  coins  of  the  same 
denominations  mad«  at  her  Majesty^s  mint  in  London^ 
are  to  be  a  legal  tender  for  payments  within  the  Unt<* 
ted  Kingdom  of  Chreat  Britain  and  Ireland;  and 
opoa  8w£  proclamation  being  issued,  gold  coins  made 
of  such  designs,  and  being  of  sach  weight  and  fine- 
ness as  aforesaid,  shall  be  a  legal  tender  for  payments 
aeeordingiy. 

2.  It  shall  be  lawful  for  her  Majesty,  by  proolama- 
tioaiasaed  with  sneh  advice  as  aforesaid,  from  time  to 
time  to  impose  oa  the  coinage  of  gold  at  the  svd 
branch  mint  at  Sydney  a  charge  snfficieot  to  defray 
the  expenses  of  coinage,  over  and  above  the  expenses 
oftssay  and  refining;  and  it  shall  be  incumbent  on 
the  said  deputy  master  to  coin  gold  at  the  charge  so 
imixMed. 

3.  This  Act  may  be  cited  for  all  purposes  as  **The 
Sydn^  Braoeh  Mint  Act,  1863.*' 


CAP.  LXXV. 
An  Act  for  the  embankment  of  part  of  the  river 
TkcmeSj  on  the  south  side  thereof,  in  the  parish 
of  Saint  Mary^  Lambeth^  and  for  other  purposes. 

[28th /w/y,  1863.] 

CAP.  LXXVL 
An  Act  to  determine  the  time  at  which  letters  patent 
shall  take  effect  in  the  colonies.  _ 

[28th  July,  1863.J 


CAP.  LXXVII. 

An  Act  to  amend  the  Law  relating  to  the  jurisdiction 

of  Jastiees  residing  or  being  ont  of  the  Connty  for 

which  they  are  Justices.  [28th  July,  1863.] 

CAP.  LXXVIIL 
An  Act  to  amend  the  Acts  relating  to  the  Turnpike 
Roads  in  the  Neighbonrbood  of  the  Metropolis 
Korth  of  the  Biver  Thanus.      [28th  July,  1863.] 


CAP.  LXXIX. 
An  Act  ibr  the  Amendment  of  the  Law  relating  to 
the  Befigioos  Instruction  of  Prisoners  in  Connty  and 
Borough  Prisons  in  England  and  Scotland. 

I28th  July,  1863.J 

CAP.  LXXX. 

Afi  Act  for  providing  a  further  Sum  towards  defray- 
ing the  Expenses  of  constructing  Fortifications  for 
the  Protection  of  the  Bpyal  Arsenals  and  Dockyards 
and  the  Ports  of  Dover  and  Portland,  and  of  creating 
a  Central  Arsenal  [28tb  July,  1863.] 


CAP.  LXXXL 

An  Act  to  amend,  so  far  as  regards  Advances  for  the 
Purposes  of  "  The  Harbours  and  Passing  Tolls,  &c. 
Act,  1861,'^  certain  of  the  Acts  antboriaing  the 
Advance  of  Money  out  of  the  Consolidated  Fund 
for  carrying  on  Public  Works  and  Fisheries  and 
Employment  of  the  Poor.         [28th  July,  1663.] 
3  a  4,  c  86.     1  *  %  FT.  4,  &  24. 
Sea  1.  Public  works  loan  eommisstonera  empowered 
to  grant  priority  of  security  in  respect  of 
loans  to  harbour  entthorities  by  other  per- 
sons. 
2.  Such  priority  not  to  give  validly  to  any  secu" 
rity  which  could  not  have  been  given  if  this 
Act  had  not  passed. 
d.  Bow  priority  may  be  granted. 

4.  Harbour  authorities  empowered  to  borrow 

money  to  pay  of  dd^ts  having  priority  over 
security  for  locms  by  Public  Works  Loan 
GomnUssioners. 

5.  Short  title. 

<  Whereas  by  an  Act  passed  in  the  third  year  of  his 
late  Majesty  King  Oeorge  the  Fourth,  chapter  eighty- 
six,  intituled  An  Act  to  amend  two  Acts  of  the  fifty- 
seventh  year  of  his  late  Majesty^  and  the  first  year  of 
his  present  Majesty^  for  authorising  the  issue  of  Ex- 
cheqtter  biUs  and  the  advance  of  money  for  carrying 
on  public  works  and  fisheries  and  employment  of  the 
poor,  and  to  authorise  ajurther  issue  of  exchequer 
biflsfor  the  purposes  of  the  said  Acts^  the  commissioners 
acting  in  execntion  of  the  said  Act,  or  of  any  of  the 
Acts  therein  mentioned,  or  of  any  Act  or  Acts  amend- 
ing or  continning  the  jsame  Act  or  Acts,  and  now 
usually  called  **the  public  works  loan  commissioners,'* 
were  authoriiied  to  make  advances  on  mortgage;  and 
it  was  provided  that  mortgages  so  mado  should  have 
certain  priorities:  And  whereas  by  another  Act  passed 
in  ^e  S^sion  of  Parliament  held  in  the  first  and 
second  years  of  the  reign  of  his  late  Majesty  King 
William  the  Fourth,  intituled  An  Actio  amend ieve- 
ral  Acts  poised  Jor  authorising  the  issue  of  exchequer 
biUs  and  the  advance  of  money  for  carrying  on  public 
works  and  fisheries  and  employ meni  of  the  poor,  and 
to  authorise  a  farther  issue  of  ejechequer  bills  for  the 
purposes  of  the  said  Acts,  further  provision  was  made 
as  to  the  priorities  of  mortgages  for  securing  advances 
made  by  the  public  works  loan  commissioners:  And 
whereas  by  "The  Public  Works  Loan  Act,  1853," 
further  provision  was  made  as  to  the  priorities  of  such 
mortgages:  And  whereas  6y  "The  Harbours  and 
Passing*  Tolls,  &c..  Act,  1861,*'  the  commissioners 
were  authorised  with  theapprovsi  of  the  board  of  trade 
to  make  advances  on  mortgage  to  harbour  authorities 
in  manner  therein  provided:'  Be  it  enacted  by  the 
Qneen'smost  excellent  Majesty,  by  and  with  the  advfco 
and  consent  of  the  Lords  spiritual  and  temporal,  and 
commons,  in  this  present  parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows: 

1.  -  Notwithstanding  any  provision  to  the  ^ntraiy 
contained  in  the  Acts  herein-before  mentioned,  or  ia 
any  other  Act  or  Acts  passed  or  to  be  passed  relating 
to  the  public  works  loan  commissioners,  it  shall  b^ 
lawful  for  the  comraissiouers  Irom  time  to  time  to  gran^ 
priority  of  security,  as  well  for  principal  as  interest 
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in  respect  of  any  loan  made  or  to  be  made  to  any 
harbour  authority  by  any  person  or  persona  other  than 
the  commissioners  over  any  security  which  has  been 
or  shall  be  given  to  the  commissioners  by  such  har- 
bour authority ;  provided  that  the  grant  of  such  priority 
Will  not,  in  theopinion  of  the  said  commissioner^  affect 
the  sufficiency  of  the  seenrity  given  or  to  be  given  to 
the  commissioners. 

2.  Such  grant  of  priority  shall  not  give  any  force 
or  validity  to  any  security  which  could  not  have  been 
legally  given  if  this  Act  had  not  been  passed:  Provided 
nevertheless,  that  where  any  harbour  authority  has, 
independently  of ''  The  Harbours  and  Passing  Tolls, 
ftc  Act,  1861»^thepewer  to  borrow  and  secure  money 
to  a  limited  amount  only,  it  shall  be  lawful  for  the 
commissioners,  if  they  think  proper,  to  cause  to  be  in- 
serted in  any  deed  or  other  instrument  made  or  exe- 
cuted to  secure  an  advance  by  them  to  such  harbour 
authority  a  declaration  that  such  advance  shall  not  be 
taken  as  part  of  such  limited  amount;  and  thereupon, 
and  notwithstanding  such  advance,  money  to  the  full 
extent  of  such  limited  amount  may  be  borrowed  and 
secured  in  addition  to  the  sum  secured  by  the  deed  or 
instrument  containing  the  declaration  aforesaid,  and 
the  fact  of  the  secretary  for  the  time  being  of  the  com* 
missioners  being  a  party  to  such  deed  or  instrument, 
and  being  the  person  to  whom  the  seenrity  is  made, 
shall  be  conclnnve  evidence  that  any  such  declaration 
as  aforesaid  was  inserted  therein  by  the.  aathority  of 
the  commissioners. 

3.  The  priority  by  the  first  section  of  thb  Act  au- 
thorised to  be  granted  may  be  granted  either  by  the 
deed  or  instrument  whereby  the  security  to  the  public 
works  loan  commisrioners  is  made,  or  from  time  to 
time  by  any  other  deed  or  instrument  in  writing  under 
the  hand  of  the  secretary  for  the  time  being  of  the 
commissioners,  and  such  priority  may  be  so  granted 
either  absolutely  or  subject  to  any  terms  and  con* 
ditions  which  the  commissioners  may  think  proper  to 
impose. 

4.  Where  any  debt  due  from  a  harbour  authority 
has  or  shall  have  priority  over  any  security,  made  or 
to  be  made  for  any  loan  by  the  public  works  loan 
ccmmissioners  to  the  same  harbour  authority,  then 
notwithstanding  any  provision  to  the  contrary  con- 
tained in  the  Acts  herein-before  mentioned,  or  in  any 
other  Act  or  Acts  passed  or  to  be  passed  relating  to 
the  public  works  loan  commissioners,  it  shall  be  law- 
ful for  the  same  harbour  authority  from  time  to  time 
to  borrow  money  to  be  applied  in  paying  off  any  debt 
for  the  time  being  having  such  priority  as  aforesaid, 
and  to  grant  and  give  security  for  such  money  similar 
to  the  seenrity  which  had  previously  exbted  for  the 
debt  paid  off;  and  all  securities  for  money  so  borrowed 
And  spplted  shall  have  the  like  priority  as  the  seenrity 
for  the  debt  paid  off  thereout  previously  had. 

5.  This  Act  may  be  cited  as  ''  The  Poblio  Works 
and  Fisheries  Acts  Amendment  Act,  1863." 


GAP.  Lxxxm. 

An  Act  to  define  ihA  bonndaries  of  the  coloo;  of 
British  ColfuMa^  and  to  continae  aa  Act  to  pro- 
vide for  the  govennneit  of  the  ssid  coIobj. 

[28th /«%  1663.] 

CAP.  Lxxxnr. 

An  Act  to  confirm  certain  Acts  of  Colonisl  Lepds- 
tures.  [28th /«^  1863.] 

CAP.  LXXXV. 

An  Ad  to  give  rdief  to  persons  who  may  refoie  or 
be  unwilling,  from  alleged  conadentious  mottTes,  to 
be  sworn  in  criminal  proceedings  in  Scotland. 

[28th /«^  1863.] 


CAP.  Lxxxn. 

An  Act  to  empower  the  Bishops  of  Wehh  Dioceses  to 
fadliute  the  making  provision  for  English  Services 
in  certain  Parishes  in  WaUs.     [28th  July  186*30 


CAP.  LXXXVl 

An  Ad  to  authorise  the  taking  of  Harbour  does  tt  I 
Port  Erin  in  the  Ids  of  Man,  m  order  to  provide  I 
a  fund  for  the  improvement  of  the  Haihoor;  tnd 
for  other  purposes.  [28th /aifjf  1863.]  | 

CAP.  LXXXVIL 
An  Ad  to  consolidate  and  amend  the  laws  rdtdng 
to  Savings  Banks.  [28th  Jvbf  1863.] 

Sec.  \.  Ajter20thNavember,lB63,^Aet8andpartt 
of  Acta  specified  m  Schechils  to  that  Ad, 
marked  A.,  rqicaled.  Not  to  uwJidaU 
eqfpointmenis^  ^  under  formarAdt,  Pro- 
viso as  to  certain  savings  banks  in  Soo&nd 
estMished  under  59  6.  S^  c  62. 

2.  What  instiutians  shaU  be  entitled  to  theprid- 

leges  and  benefits  of  this  AcL  Nonas 
hrnks  to  be  formed  u$Uessapprooedbi/c(n^ 
missioners  of  NaHonal  JML 

3.  Rules  of  savings  batik  to  beenteredina  hod 

and  be^open  to  the  inspection  of  depo^tsn. 
Not  to  prevent  otieraHons  if  rsks.  AlU- 
rations  to  be  entered  in  like  manner. 

4.  Two  written  or  printed  copies  if  rules,  ifC^to 

be  submitted  to  barrister  for  his  ceiUp^ 
Fee  payiMe  to  barrister.  Barrister  to  tt- 
turn  one  copy  to  msvings  bank  and  Mumf 
the  other  copy  to  commissioners, 
&.  Astotme  of  savings  banks  certified  wndtr 
this  Act.  Penalty  on  using  or  adff^ 
tales  of  other  banks. 

6.  No  savings  bank^  subject  to  promo  krtisr 

after  contained  with  respect  to  brand  ofioh 
^  shaUhave  ben^  of  this  Act  uslm  «• 
rules,  4rc^  it  shall  be  eacpresdy  prveidd  (u 
herein  specified.  Proviso  with  req^ed  to 
branch  offioee  and  local  receivers  o/bash 

7.  Weekly  returns  to  be  made  by  savingt  basis  to 

the  commissioners. 

5.  Treasurer  and  other  officers  intrusted  uMrt 

ceipt  or  custody  of  money  to  give  seeuntg. 
9.  Punishment  of  actuary,  4rc^  receiving  d^ 
sits  and  not  paying  over  seem  to  masagers^ 
4rc  , 

10.  Effects  of  savings  bank  vested  in  trustees  jw 

the  time  being. 

11.  Liabdity  of  trustees,  ^ 
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12*  Power  to  tnuteu  and  managers  of  saumga 
hanks  tfi  Inland  to  iimii  such  responnr 
hUUy. 

13.  Treasurer  and  trustees^  ^,  to  account  and 

deliver  up  effects  when  required 

14.  Executors^  ^,  of  officers  of  savings  banks  to 

pay  money  due  to  savings  banks  before  any 
other  debts. 

15.  Trustees  oj  savings  banks  shall  invest  all 

money  m  ihe  Banks  of  England  or  Ireland 
and  not  in  any  other  security.  Not  to  pre- 
vent depositors  withdrawing  their  money 
from  savings  bank^for  investment  in  other 
securities.  Trustees  empowered  to  pay  into 
the  Banks  of  England  or  Ireland  any  sum 
not  less  than  £60  to  the  account  of  the  com- 
missioners for  the  reduction  of  the  National 
DdL  Previous  to  payments  an  order  of 
two  trustees  to  be  produced, 

16.  Not  to  prevent  trustees  from  receiving  money 

to  be  applied  in  any  other  manner. 
n.  Central  banks  may  invest  the  money  of  branch 
banks. 

18.  Penaitiee  on  false  dedaration  to  obtain  re- 

ceipts. 

19.  £^ow  monies  paid  in  on  savings  banks  account 

are  to  be  invested  by  commissioners. 

20.  Quorum  of  commissioners. 

21.  On  payment  of  money  into  the  bank  to  the  ac- 

count of  Notional  Debt  Commissioners^  their 
officer  shall  give  a  receipt  for  the  same^  car- 
rying interest  at  £3  58.  per  cent  per  an- 
num. 

22.  Interest  due  on  money  mentioned  in  receipt  to 

be  calculated  half-yearly  up  to  20th  Novem- 
ber and  20th  May  and  carried  to  account 
of  savings  bank  as  additional principaL  No 
interest  to  be  allowed  on  any  fractional  pari 
of  a  pound. 

23.  Interest  arising  to  depositors  may  be  calculated 

yearly  or  twice  a  year  and  carried  to  thexr 
credit  as  principaL  Interest  to  depositors 
not  to  exceed  £3  Oa.  lOd.  per  cenL per  an- 


24.  Before  drawing  for  money  trustees  shall  sign 

appointment  of  agent  to  receive  the  same^ 
which  appointment  shall  be  deposited  with 
commissioners.  Appointments  may  be  re- 
voked and  others  granted  from  time  to 
time. 

25.  Truttees  may  draw  for  the  whole  or  any  part 

of  any  sum  placed  to  their  account  by  drafts 
on  commissioners^  which  shall  be  endorsed 
by  their  officer  and  paid  with  tlte  interest 
added  thereto  by  cashiers  of  the  bank. 

26.  Draft  exceeding  £5,000  to  be  signed  by  four 

trustees  and  attested!^  separate  witnesses. 
Draft  for  £10,000  not  to  be  paid  untU  af 
ter  14  days. 

27*  Officer  not  to  issue  in  one  day  orders  for  more 
than  £lOfiOOforthe  same  bafik. 

28.  Trustees  appearing  in  person  may  receive 
payments  of  drafts^  iniiead  of  their  agents. 
Such  receipt  of  money  by  trustees  not  to  af- 
fect qny  previous  appointment  oj  agents. 


29.  From  20th  November,  1863,  surplus  to  be 

paid  over  to  commissioners  fbr  reduction  of 
national  debt  Trustees  of  savings  banks 
may  upon  a  certificate  draw  on  such  sur» 
plus  fund  for  the  purposes  of  the  savings 
banks. 

30.  How  deposits  of  minors  may  be  made  and 

paid. 
31*  Bow  depositsby  married  women  may  be  made 
and  paid. 

32.  How  funds  of  charitable  societies^  ^c  and 

penny  savings  banks  may  be  invested. 

33.  How  friendly  sodeties  duly  enroUed^  i-c.  may 

invest. 

34.  Receipt  of  trustee^  ^  of  any  charitable  so- 

cietyf  penny  savings  bankj  or  friendly  society 
deemed  sufficient  discharge. 

35.  Members  of  friendly  or  charUable  societies  or 

penny  savings  banks  not  liable  to  disability 
inthose  societies  by  subscribing  to  any  savings 
bank  under  this  Act.  Proviso  for  depositors 
bdonging  to  societies,  j-c, 

36.  No  sum  to  be  subscribed  without  the  name 

and  prof ession,  ^c.  of  the  depositor. 

37*  Persons  allowed  to  deposit  as  trustees  on 
behalf  of  others.  How  repayment  on  trust 
accounts  is  to  be  made. 

38.  Depositors  in  one  savings  bankshaUnot  deposit 
in  any  other  savings  bank.  Declaration  to 
be  made  at  the  time  of  deposit.  Penalty  on 
false  declaration^  Jorfeiture  of  deposit  to 
the  sinking  fund.  Dedaration  shall  be  filed^ 
andnotice  thereof  and  of  the  penalty  attached 
thereto  to  be placedin  deposit  book. 

39*  Trustees  not  to  receive  from  any  one  depositor 
more  than  SOL  in  any  oneyear^  nor  more  than 
150L  in  the  whole,  "^hen  deposit  and 
interest  amount  to  200L  interest  to  cease. 
Not  to  affect  deposits  of  2001  on  the  2Sth 
July  1828.  Depositors  not  prevented  from 
becoming  new  depositors. 

40.  How  depositors  may  tranter  their  deposits 

to  any  other  savings  bank, 

41.  Depositor  dying  leaving  any  sum  exceeding 

50/1,  the  same  not  to  be  paid  untU  after 
eulministration*  No  duty  to  be  paid  ofi 
probate  when  the  estate  is  under  SOL  Cer- 
tiicate  of  amount  and  value  of  depositor's 
interest  to  be  produced  on  claiming  probate  4rc. 

42.  Administration  bonds^  ^c  for  ejects  under 

60L  exempted  from  stamp  duty. 

43.  When  deposits  and  interest  do  not  exceed  50/L 

exdusive  of  interest j  if  wUl^  &c  net  proved 
within  a  months  money  may  be  paid  to 
widow  or  to  party  entitled  to  effects  of 
deceased. 

44.  Payment  to  persons  appearing  to  be  t/ie  next 

of  kin  declared  vaUd.     Semedyfor  next  of 
kivm 
45*  Payments  under  probates  ofwHl^  j-c  appear^ 
ing  to  be  in  force  shall  be  valid. 

46.  Payment  on  deaihoJdtposUor being HUgitimate 

and  intestate. 

47.  Adaptation  of  the  proviaions  ofthis^Aci  to 

the  law  <if  Scotland* 
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48.  SMement  ofdiap^^ 

49.  On  reference^  barrister  may  inspect  hooka  and 

administer  oath  to  witnesses, 

50.  Powers  of  attorney  given  by  trustees  or  deposit 

tors  and  other  documents  not  liable  to  stamp 
duty., 
61.  AppointmcrA  of  auditors  im  Ireland 

52.  Depositor's  book  in  Ireland  to  contain  copy 

of  rules.  Duplicate  copy  to  be  exhibited  in 
the  office. 

53.  Jiules  in  Ireland  to  provide  for  production 

and  inspection  of  books. 

54.  Commissioners  may  dose  accounts  with  savings 

banks  in  Ireland  in  certain  cases;  and  re- 
open them  if  they  think  fit 

66.  Trustees  of  savings  banks  shall  make  up  annu- 
ally accounts  of  their  progress^  ^c.  and 
transmit  the  same  to  the  commissioners  for 
reduction  of  the  National  Debt,  If  trustees 
neglect  to  transmit  such  accounts^  or  to  obey 
any  orders  given  pursuant  to  this  Act, 
commissioners  may  dose  their  accounts,  ^c, 

56.  If  annual  returns  are  not  made,  name  of 
savings  banks  neglecting  to  be  published  in 
OazOtSj  4rc 

57*  Statement  of  expenses  may  be  required  Jrom 
trustees  or  managers. 

58.  When  money  is  in  the  hands  of  a  treasurer, 

4rc  his  certificate  to  accompany  the  statement 

59.  A  dt^licate  of  such  account  shall  be  affixed 

in  the  office  of  the  savings  bank. 

60.  What  accounts  shall  be  made  by  the  National 

Debt  Commissioners  to  the  Commissioners 
of  her  MaJesty^s  treasury,  and  laid  before 
PcuiiamenL 

61.  A  distinct  account  tobe  shown  inparliamentary 

returns  of  separate  surplus  funds  of  savings 
banks  in  hands  of  commissioners. 

62.  Savings  banks  shall  compute  interest  on  20th 

May  and  20th  November,  half-yearly  or 
yearly. 

63.  ComnUssionersforthe  reduction  of  the  National 

Dd€  may  keep  a  balance  in  the  Bank  oj 
Ireland /or  drcfts  which  may  be  drawn  on 
account  of  savings  banks  there. 

64.  Receipts,  ^c  shall  be  in  the  Jorm  approved 

by  commissioners. 
66.  Indemnity  to  commissioners  and' Banks  of 
England  and  Ireland. 

66.  Power  to  commissioners  to  appoint  and  employ 

barrister,  clerks,  4rc  Power  to  treasury 
to  pay  them  and  discharge  incidental  ex- 
penses. 

67.  Act  to  extend  to  all  savings  banks  in  Great 

Britain  and  Ireland. 

68.  Act  not  to  affect  Post  Office  Savings  Banks 

or  powers  of  Commissioners  for  Reduction 
of  National  DAt. 

'Wherkab  nnmerons  banks  for  savings  have  been 
established  nnder  the  authority  of  the  Acts  now  in  force 
for  the  safe  custody  and  increase  of  small  savings: 
And  whereas  it  is  expedient  to  amend  sach  laws  and 
to  consolidate  the  same  in  one  Act:  ^  Be  it  therefore 
enacted  by  the  Queen's  most  excellent'  Majesty,  by 


and  with  the  advice  and  consent  of  the  Lords  spiritofll 
and  temporal^  and  Commons  in  this  present  Pariiament 
assembled,  and  by  the  authority  of  the  samQ: 

1.  That  the  Acts  and  parts  of  Acts  set  forth  in 
the  Schednle  to  this  Act  marked  A.,  to  the  extent  to 
which  they  are  herein  expressed,  and  all  other  Acta 
and  parts  of  Acts  which  are  InconsisteDt  with  this 
Acty  relating  to  Savings  Banks  established  onder  snch 
Acts,  are  repealed  from  and  after  the  twentieth  day 
of  November  one  thousand  eight  hundred  and  siitj- 
three,  except  in  so  far  as  is  provided  by  the  hut  sec- 
tion of  this  Act:  Provided  nevertheless,  that  nothing 
herein  contained  shall  invalidate  or  annul  any  pay- 
ments, receipts,  or  appointments  made,  or  proceedings 
had,  or  bonds  or  secnrities  taken  or  entered  into,  or 
drafts,  powers  of  attorney,  certificates,  orders,  or  other 
instruments  whatsoever  executed,  under  the  anthority 
of  any  of  the  sud  Acts  or  parts  of  Acts  herehy  repealed: 
Provided  also,  that  the  provbions  of  an  Act  pfissej 
in  the  fifty-ninth  year  of  the  reign  of  King  Qm^t 
the  Third,  intituled  An  Act  for  the  protection  of  banks 
for  savings  in  Scotland,  shall  contioae  in  force  as  to 
all  Savings  Banks  established  under  it  before  the  pass- 
ing of  this  Act,  nnless  and  until  they  shall  conform  to 
and  be  established  under  the  provisions  of  this  Act. 

2.  •  And  whereas  it  is  expedient  to  give  protection 
to  such  Savings  Banks  already  established  as  afore- 
said and  the  funds  thereof,  ^nd  to  afibrd  encoorage- 
ment  to  the  formation  and  establishment  of  like  in- 
stitutions: *  Be  it  therefore  enacted,  that  if  any  nnm- 
ber  of  persons  have  formed  or  shall  form  any  sodety 
in  any  part  of  the  United  Kingdom  of  Great  Bri^ 
and  Ireland  for  the  purpose  of  establishing  and  main- 
taining any  institution  in  the  nature  of  a  bank  to  re* 
ceive  deposits  of  money  for  the  benefit  of  the  persons 
depositing  the  same,  to  accumulate  the  produce  of  so 
much  thereof  as  shall  not  be  required  by  the  deposi- 
tors, their  executors,  or  administrators,  at  compoond 
interest,  and  to  return  the  whole  or  any  part  of  stidi 
deposit  and  the  produce  thereof  to  the  depositors, 
their  executors  or  administrators  (deducting  out  of 
such  produce  so  much  as  shall  be  required  for  the 
necessary  expenses  attending  the  management  of  soch 
institution),  but  deriving  no  benefit  whatsoever  ftom 
any  sach  deposit  or  the  produce  thereof,  and  shall  be 
desirous  of  having  the  benefit  of  the  provisions  of 
this  Act,  snch  persons  shall  cause  the  rules  and  rega- 
lations  established  or  to  be  established  for  the  manage- 
ment of  such  institution  to  be  entered,  deposited,  and 
filed  in  manner  herein-afler  directed,  and  tberenpon 
shall  be  deemed  to  be  entitled  to  and  shall  have  tbe 
benefit  of  the  provisions  contained  in  this  Act:  Pro- 
vided always,  that  the  privilege  of  paying  money  into 
the  banks  of  England  or  Ireland,  and  of  receiving 
receipts  for  the  same,  shall  be  and  the  same  is  hereby 
declflured  to  be  extended  to  all  snch  savings  banks  as 
may  have  formed  or  may  hereafter  form  their  ralw 
and  regulations  according  to  the  provisions  of  this 
Act;  and  it  shall  and  may  be  lawful  for  the  tn»t«5 
of  soch  savings  banks  re;5pectively  to  invest  any  funds 
already  accumulated  by  snch  savings  banks,  and  which 
shall  not  have  been  invested  at  the  time  of  the  pass- 
ing of  this  Act,  and  to  receive  receipts  for  ihe  same 
in  manner  authorised  by  this  Act:  i*rovfded  neverthe- 
less, that  no  snch  savings  tonk  to  be  hereafter  formed 
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hall  hAve  or  be  entitled  to  the  benefits  of  the  pro- 
isiooa  in  this  Act  contained,  nnless  the  formation  of 
be  same  shall  hare  been  sanctioned  and  approved  of 
7  the  Commissioners  for  the  Rednction  of  the  National 
)ebt,  or  on  their  behalf  by  the  Comptroller  General 
r  assistant  ComptooUer  acting  nnder  the  said  com- 
missioners. 

3.  No  snch  savings  bank  as  aforesdd  shall  have 
le  benefit  of  this  Act  unless  the  rnles  and  regulations 
)r  the  management  thereof  snail  be  entered  in  a  book 
r  books  to  be  kept  hj  an  officer  of  snch  savings  bank 
}be appointed  for  that  pnrpose,  and  which  book  or  books 
ball  be  open  at  aU  seasonable  times  for  the  inspection 
f  the  persons  making  deposits  in  the  fnnds  of  snch 
ariogs  bank.  But,  nevertheless,  nothing  herein  con- 
lioed  shaU  extend  to  prevent  any  alteration  in  or 
mendment  of  any  snch  rnles  or  regulations,  or  repeal- 
ig  or  anoalling  the  same  or  any  of  them  in  the  whole 
r  in  part,  or  making  any  new  rules  or  regnlations 
V  the  management  of  snch  savings  banks  in  snch 
tanner  as  by  the  rules  and  regulations  of  such  savings 
ank  shall  from  time  to  time  be  provided,  but  such 
ew  rnles  or  regulations,  or  such  alterations  in  or 
mendments  of  former  rules  or  reguktions,  or  any 
rder  aonalling  or  repealing  any  former  rule  or  regn- 
iioQ  in  the  whole  or  in  part,  shall  not  be  in  force 
Qt3  the  same  rof  pectively  shall  be  entered  in  such 
3ok  or  books  as  aforesaid. 

4.  Two  written  or  printed  copies  of  all  rules  or  al- 
orations  of  rules  made  for  the  management  of  any 
mogs  bank  reqoiring  the  benefits  of  this  Act,  signed 
f  tvro  trustees,  shall  with  all  convenient  speed  after 
le  same  shall  be  made,  altered,  or  amended,  and  so 
t)m  time  to  time,  after  every  making,  altering,  or 
oending  thereof,  be  submitted  by  the  trustees  and 
uiagers  for  the  time  being  of  snch  savings  bank  to 
le  barrister-atUw  appointed  by  the  commissioners 
ir  ibe  redaction  of  the  national  debt,  for  the  purpose 

>  ascertalDiDg  whether  the  said  rnles,  or  alterations, 
r  amendments  thereof,  are  in  conformity  to  law  and 
ith  the  provisions  of  this  Act;  and  the  said  barrister 
^  give  a  certificate  on  each  of  the  said  written  or 
rioted  copies  that  the  same  are  in  conformity  to  law, 
r  point  out  in  what  part  or  parts  the  said  rules,  al- 
^ions,  or  amendments  are  repugnant  thereto;  and 
!^e  fee  to  be  paid  to  such  barrister  for  perusing  the 
^^  alterations,  or  amendments  of  the  rules  of 
flch  sarings  bank,  and  giving  such  certificate  as 
foresaid,  shall  not  at  any  one  time  exceed  the  sum  of 
DC  gniaea;  and  one  of  snch  written  or  printed  copies 
'ben  certified  by  the  said  barrister,  shall  ba  returned 
0  the  trustees  of  the  said  savings  bank,  and  the  other 
f  ^«ch  written  or  printed  copies  shall  be  transmitted 
J  sQcb  barrister  to  the  commissioners  for  the  rednc- 
^nof  the  national  debt;  and  all  rules,  alterations, 
odameodments  thereof  from  the  time  when  the  same 
ball  have  been  certified  by  the  said  barrister  shall  be 
lading  on  the  trustees,  managers  and  officers  of  the 
>^id  savings  bank  and  the  depositors  therein,  and 
l^eir  representatives,  and  the  copy  of  such  rules  do- 
osited  with  the  said  commissioners,  or  a  true  copy 
i^reof  examined  with  the  original  and  proved  to  be 
tme  copy,  shall  be  received  as  evidence  of  snch  rules 
^pectively  m  all  cases,  and  no  certiorari  shall  be 
roQght  or  allowed  to  remove  any  euch  rules  Into  any 


of  her  Majesty's  Courts  of  Record:  provided  that  no- 
thing herein  contained  shall  be  construed  to  require 
any  rule  making  any  alteration  in  the  days  or  hours 
of  attendance  at  any  such  saving^  bank  as  aforesaid 
to  bo  laid  before  such  barrister. 

5.  Every  savings  bank  established,  or  to  be  estab- 
lished nnder  the  provbions  of  the  said  hereby  repealed 
Acts  or  this  Act  shall  be  certified  under  the  provisions 
of  thb  Act  by  the  title  of  **  Saving'l  Bank  certified 
under  the  Act  of  1 863 ;  ^  and  if  any  other  bank,  asso- 
ciation, or  company,  or  any  other  person  shall  use 
or  adopt  snch  title  as  their  or  his  designation,  or  on 
carrying  on  business,  the  members  of  every  such  as- 
sociation or  company,  or  any  of  them,  or  any  snch 
person  respectively,  shall  be  guilty  of  a  misdemeanor, 
and  on  conviction  thereof  shall  be  punishable  accord- 
ingly. 

6.  No  savings  bank,  subject  to  the  proviso  herein- 
after contained  with  respect  to  the  branch  offices  or 
local  receivers  of  any  savings  bank,  shall  have  the 
benefit  of  this  Act  unless  in  the  rnles  and  regulations 
for  the  management  thereof  it  shall  be  expressly  pro- 
vided,— 

1.  That  no    person    or  persons  being  treasurer, 

trustee  or  manager  of  such  savings  bai^k,  or 
having  any  control  in  the  management  tliereof 
shall  derive  any  benefit  from  any  deposit 
made  in  snch  savings  bank,  save  only  and  ex- 
cept such  salaries  and  allowances,  or  other  ne  • 
cessary  expenses  as  shall  according  to  such 
rules  and  regnlations  be  provided  for  the 
charges  of  managing  snch  savings  bank,  and 
for  remuneration  to  officers  employed  in  the 
management  thereof,  exclusive  of  the  trea- 
surer or  treasurers,  trustee  or  trustees,  mana- 
ger or  managers,  or  other  persons  having  di- 
rection in  the  management  of  such  savings 
bank,  who  shall  not  directly  or  indirectly  have 
any  salary,  allowance,  profit,  or  benefit  what- 
soever therefrom  beyond  their  actual  expenses 
for  the  purposes  of  such  savings  bank: 

2.  That  not  less  than  two  persons,  being  either. 

trustees,  managers,  or  paid  officers  appointed 
for  that  specific  purpose,  and  where  two  only, 
except  in  the  case  bf  savings  banks  which  are 
open  for  more  than  six  honrs  in  every  week, 
one  snch  person  to  be  a  trustee  or  manager, 
be  present  on  all  occasions  of  public  business, 
and  be  parties  to  every  transaction  of  deposit 
and  repayment,  so  as  to  form  at  least  a  double 
check  on  every  snch  transaction  with  depo- 
sitors: 

3.  That  the  depositor's  pass  book  shall  be  com- 

pared with  the  ledger  on  every  transaction  of 
repayment,  and  on  its  first  production  at  the 
bank  after  each  twentieth  day  of  November: 

4.  That  every  depositor  in  a  savings  bank  estab- 

lished under  this  Act  shall  once  at  least  in 
every  year  cause  his  deposit  book  to  be  pro- 
duced at  the  office  of  the  said  savings  bank 
for  the  pnrpose  of  being  examined: 

5.  That  no  money  be  received  from  or  paid  to  deposi- 

tors except  at  the  office  or  branch  offices  where 
the  business  of  the  savings  bank  is  carried  on 
nnder  the  authority  of  the  board  of  manu^cr^. 
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and  daring  the  usual  hoars'  for  pablic  basi- 
nesa: 

6.  Thai  a  pablic  accoaotant  or  one  or  more  andi- 

tors  be  appointed  by  the  trustees  and  mana- 
gers, bot  not  oat  of  their  own  body,  to  ex- 
amine the  books  of  the  bank,  and  to  report  in 
writing  to  the  board  or  committee  of  manage- 
ment th^  resnlt  of  sach  aadit,  not  less  than 
once  in  every  half  year,  also  to  examine  an 
extracted  list  of  the  depositor's  balances  made 
up  every  year  to  the  twentieth  day  of  Novem- 
ber^ and  to  certify  as  to  the  correct  amount  of 
the  liabilities  and  assets  of  the  bank: 
7*  That  A  book  containing  snch  extracted  list  of 
every  depositor's  balance,  omitting  the  name 
bat  giving  the  distinctive  nomber  and  sepa- 
rate amoant  of  each,  and  showing  the  aggre- 
gate namber  and  amoant  of  the  whole,  checked 
and  certified  by  sach  pablic  accountant  or 
anditorsy  be  open  at  any  time  daring  the  hours 
of  public  business  for  the  inspection  of  every 
depositor  as  respects  his  own  account,  to  ex- 
amine his  own  deposit  book  therewith,  and 
the  general  results  of  the  same: 

8.  That  the  trustees  and  managers  or  committee 

of  management  shall  hold  meetings  once  at 
least  in  every  half  year,  and  shall  keep  min- 
utes of  their  proceedings  in  a  separate  book 
provided  for  that  purpose: 

9.  Provided  that  where  savings  banks  are  estab- 

lished with  agents  or  local  receivers  elsewhere 
than  at  the  head  office,  the  rules  shall  provide 
for  the  duo  receipt  of  and  accounting  for  all 
monies  by  such  agents  or  local  receivers  on 
account  of  such  savings  banks  respectively, 
and  also  for  the  presence  of  a  second  party  in 
every  transaction  when  money  is  paid  or  re- 
ceived, and  also  for  the  periodical  examination 
of  the  depositors'  books  with  the  ledger  once 
at  the  least  in  every  year. 

7.  The  trustees  and  managers  of  every  savings 
bank  shall  transmit  weekly  returns  to  the  commis- 
sioners for  the  reduction  of  the  National  Debt,  in  such 
form  and  giving  such  particulars  as  the  said  commis- 
sioners may  direct,  showing  the  amounts  of  the  week's 
transactions  of  such  savings  bank,  and  the  amount  of 
the  cash  baUnces  remaining  in  the  hands  of  the  trea- 
surer, or  any  other  person  on  account  of  such  savings 
bank* 

8.  Every  treasarer,  actuary,  or  cashier  who  shall 
be  intrnsted  with  the  receipt  or  custody  of  any  sum 
of  money  subscribed  or  deposited  for  the  pnrpose  of 
such  savings  bank,  or  any  interest  or  dividend  from 
time  to  time  accruing  therefrom,  and  every  officer  or 
or  other  person  reoeiving  any  salary  or  allowance  for 
his  services  from  the  funds  of  any  savings  bank,  (ex- 
cept in  the  cases  of  supernumerary  assistants  em- 
ployed at  the  periods  of  balancing  the  accounts,)  un- 
less he  shall  already  have  given  good  and  sufficient 
security,  shall  give  good  and  sufficient  security,  to  be 
approved  of  by  not  less  than  two  trustees  and  three 
managers  of  such  savings  bank,  for  the  just  and  faith- 
ful execution  of  such  office  or  trust;  and  such  secarity, 
when  given  by  an  actuary  or  cashier,  or  officer,  or 
other  person  receiving  any  salary  or  allowance  for 


his  services  as  aforesaid,  shall  be  given  by  bond  o| 
bonds,  with  one  or  more  sureties,  to  the  Comptrolld 
General  of  the  National  Debt  Office  for  the  timebein] 
without  fee  or  reward,  aud  in  case  of  forfeiture 
shall  be  lawful  for  the  trustees  or  managera  for  m 
time  being  of  such  savings  bank  to  soe  upon  sod 
bond  or  bonds  in  the  name  of  such  Comptroller  gJ 
oral  for  the  time  being,  and  to  carry  on  sach  soit^ 
the  costs  and  charges  and  for  the  use  of  the  sail 
savings  bank,  fully  indemnifying  and  saviDg  \amm 
such  Comptroller  General  from  all  costs  and  charg^ 
in  respect  of  such  suit,  and  such  bond  shall,  when  eu 
cuted,  be  deposited  with  the  Commissioners  for  m 
Redaction  of  the  National  Debt,  and  the  said  com  J 
sioners  may,  upon  application  signed  by  not  less  m 
two  trustees  and  three  managers,  in  snch  form  aa  tb 
said  commissioners  shall  direct,  deliver  op  to  il 
trustees  of  the  savings  bank  any  such  bond  or  boDd 
which  may  have  been  or  shall  hereafter  be  deposiie 
with  them  for  the  purpose  of  being  cancelled. 

0.  If  an  actuary,  cashier,  secretary,  officer,  or  otbc 
person  holding  any  situation  or  appointmoDt  m  an 
savings  bank,  shall  receive  any  sum  orsamsofmoDe 
from  or  on  account  of  any  depositor  or  person  desirod 
of  becoming  such,  or  on  account  of  such  savings  baai 
and  shall  not  forthwith,  or  in  the  case  of  local  receivei 
acting  on  behalf  of  any  savings  bana  within  .tbetlm 
specified  in  the  rules  of  the  said  savings  bank,  do! 
account  for  and  pay  over  the  same  to  the  trostees  i 
managers  thereof,  or  to  such  person  as  may  be  directej 
by  the  rules  of  the  said  savings  bank,  sach  actaai^ 
cashier,  secretary,  officer,  or  local  receiver,  or  othi 
person  as  aforesiud,  ou  being  convicted  thereof  sbi 
be  guilty  of  a  misdemeanor. 

10.  All  monies,  goods,  chattels,  and  effects  wb 
ever,  and  all  securities  for  money,  or  other  obtigatoi 
instruments  and  evidences  or  muniments  and  allot' 
effects  whatever,  and  all  rights  or  cUims  belongiog 
or  had  by  snch  savings  bank,  shall  be  vested  in  t 
trustee  or  trustees  of  snch  savings  bank  for  the 
being,  for  the  use  and  benefit  of  snch  savings  back 
the  respective  depositors  therein,  their  respectiveexi 
tors  or  administrators,  according  to  their  respective  daii 
and  interests,  and  after  the  death  or  removal  of  anp 
tee  or  trustees,  shall  vest  in  the  succeeding  tmst^c 
taustees  for  the  same  estate  and  interest  as  the  foi 
trustee  or  trustees  had  therein,  and  sabject  to  tl 
same  trusts,  without  any  assignment  or  couvejao 
whatever,  and  also  shall,  for  all  purposes  of  actios 
suit,  as  well  criminal  as  civil,  in  law  or  in  equtji 
anywise  touching  or  concerning  the  same,  be  deeo 
and  token  to  be,  and  shall  In  every  snch  procetdii 
(where  necessary)  be  stated  to  be,  the  property  ofi| 
person  or  persons  appointed  to  the  office  of  tm^^ 
trustees  of  such  savings  bank  for  the  time  being 
his,  her,  or  their  proper  name  or  names,  wiu^ 
further  description,  aud  snch  person  or  persons 
and  they  are  hereby  resf  ectively  authorised  to  I 
or  defend,  or  cause  to  be  brought  or  defended,  ai 
action,  suit,  or  prosecution,  criminal  as  well  as  civ 
in  law  or  equity,  touching  or  concerning  the  pwF 
right,  or  claim  aforesaid,  of  or  belonging  to  or  baa 
snch  savings  banks;  and  such  person  orperson* 
appointed  shaU  and  may  in  all  cases  concerning  i 
property,  right,  or  claim  aforesaid  of  sach  s&m 
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)ank  sne  and  be  saed,  plead  and  be  impleaded,  in  his 
ff  their  proper  name  or  names  aa  tmsteo  or  trastees 
)f  sich  savings  bank,  without  other  description;  and 
to  such  snit,  action,  or  prosecution  shall  be  discon- 
inaed  or  abate  bj  the  death  of  snch  person  or  per- 
tons,  or  his  or  their  remoyal  from  the  office  of  trustee 
IT  trastees  as  aforesaid,  but  the  same  shall  and  maj 
^  proceeded  in  bj  tho  sncceeding  trustee  or  trustees 
is  the  proper  name  or  names  of  the  person  or  persons 
sommencing  the  same,  any  law,  usage,  or  custom  to 
the  contrary  notwithstanding,  and  snch  sncceeding 
tnutee  or  trustees  shall  pay  and  receive  like  costs  as 
if  the  action  or  suit  had  been  commenced  in  his  or 
their  name  or  names  for  the  benefit  of  or  to  be  re« 
nbnrsed  from  the  funds  of  such  savings  bank. 

11.  No  trustee  or  manager  of  any  savings  bank 
(subject  to  the  provision  herein-after  contained  in 
respect  to  savings  banks  in  Ireland)  shall  be  personally 
liiWe,  except — 

1.  For  monies  actually  received  by  him  on  account 

of  or  for  the  use  of  such  savings  bank,  and 
not  paid  over  and  disposed  of  in  the  manner 
directed  by  the  rules  of  the  savings  bank: 

2.  For  n^lect  or  omission  in  complying  with  the 

rules  and  regatations  required  by  this  Act  to  be 
adopted  as  herein-before  is  provided  in  the 
maintenance  of  checks,  the  audit  and  examin- 
ation of  accounts,  the  holding  of  meetings  and 
keeping  minutes  of  proceedings  thereat: 

3.  And  also  for  neglect  or  omission  in  taking  secu- 

rity from  officers  as  b  herein-before  provided. 

12.  Any  trustee  or  manager  of  a  Savings  Bank  in 
Irdand  who  has  declared  or  shall  declare  in  writing 
under  his  hand  deposited  with  the  Commissioners  for 
the  Redaction  of  the  National  Debt,  that  he  b  willing 
to  be  answerable  for  a  specific  amount  only,  snch 
imoQQt  being  m  no  case  less  than  one  hundred  pounds, 
shall  not  be  liable  to  make  goo«l  any  deficiency  which 
nay  thereafter  arise  in  the  funds  of  such  savings  bank 
bejoad  the  amount  specified  in  such  writing;  provided 
ilvaja,  that  the  trustee  and  manager  of  every  savings 
hiok  in  /fi62ait(2  shall  be  personally  liable  for  all  monies 
actaally  received  by  him  on  account  of  or  to  and  for 
the  use  of  sach  savings  bank,  and  not  paid  over  and 
^posed  of  in  the  manner  directed  by  the  rules  of  the 
ttid  savings  bank;  and  an  extract  of  this  provision 
thall  be  enrolled  as  one  of  the  rules  of  every  such 
Mriogs  bank  in  Irdand^  and  printed  and  affixed  in 
^txj  office  or  place  where  deposits  are  received,  with 
the  Qames  and  places  of  residence  of  the  trustees  and 
vumagers  for  the  time  being,  and  the  amount  (if  any) 
to  which  they  have  collectively  or  individually  limited 
their  responsibility. 

13.  Every  person  who  shall  have  or  receive  any 
part  of  the  monies,  efi(ects,  or  funds  of  or  belonging  to 
ny  savings  bank  availing  itself  of  the  provisions  of 
thij  Act,  or  who  shall  in  any  manner  have  been  or 
shall  be  intrusted  with  the  disposition,  management, 
or  custody  thereof,  or  of  any  securities,  books,  or 
pspers,  or  property  relating  to  the  same,  his  executors, 
■dmlDiatrators,  and  assigns,  shall,  upon  demand  made 
in  porsnance  of  any  order  of  not  less  than  two  tmslees 
tod  three  managers  of  such  savings  bank,  or  at  any 
geoeral  meeting  of  the  trustees  or  managers  thereof, 
pre  in  his  or  their  account  or  accounts  to  the  said 


trustees  or  managers,  or  to  such  general  meeting*of 
such  savings  bank,  or  to  such  other  person  or  persons 
as  shall  be  nominated  to  receive  the  same,  to  be  ex- 
amined and  allowed  or  disallowed  by  the  said  trustees 
or  managers  respectively,  and  shall  on  the  like  demand 
pay  over  all  the  monies  remaining  in  his  or  their 
hands,  and  assign  and  transfer  or  deliver  all  securities 
and  efiects,  books,  papers,  and  property  in  his  or 
their  hands  or  custody  to  such  person  or  persons  as 
the  said  trustees  or  managers  shall  appoint,  and  in 
case  of  any  neglect  or  refusal  to  deliver  such  account 
or  to  pay  over  such  monies,  or  to  assign,  transfer,' or 
deliver  such  securities,  efiects,  funds,  books,  papers,  or 
property  in  manner  aforesaid,  it  iliall  be  lawful  to 
and  for  the  trustee  or  trustees  of  such  savings  bank 
for  the  time  being  to  exhibit  a  petition  to  the  justices 
of  the  peace  at  their  general  or  quarters  sessions  of 
the  peace,  or  at  any  adjournment  thereof,  for  thecounty, 
riding,  division,  or  place  wherein  snch  savings  bank 
shall  be  established,  who  shall  and  may  proceed 
thereupon  in  a  summary  way,  and  make  such  order 
therein,  upon  hearing  all  parties  concerned,  as  to  such 
court  in  their  discretion  shall  seem  just,  which  order 
shall  be  final  and  conclusive,  and  all  assignments, 
sales  and  transfers  made  in  pursuance  of  such  order 
shall  be  good  and  effiMStual  in  law  to  all  intents  and 
purposes  whatsoever. 

14.  If  any  person  already  appointed  or  who  may 
hereafter  be  appointed  to  any  office  in  a  savings  bank, 
and  being  intrusted  with  the  keeping  of  the  accounts, 
or  having  in  his  hands  or  possession  by  virtue  of  his 
said  office  or  employment  any  monies  or  effiscts 
belonging  to  such  savings  bank,  or  any  deeds  or 
securities  relating  to  the  same,  shall  die,  or  beeomo 
a  bankrupt  or  insolvent,  or  have  any  execution  or 
attachment  or  other  process  issued  agpainst  his  lands, 
goods,  chattels,  or  effects,  or  make  any  assignment 
thereof  for  the  benefit  of  his  creditors,  his  executors, 
administrators,  or  assignees,  or  other  pereons  having 
legal  right,  or  the  sheriff  or  other  officer  executing 
such  process,  shall,  within  forty  days  after  demand 
made  by  two  of  the  trustees  of  the  said  savings  bank 
as  aforesaid,  deliver  and  pay  over  all  monies  and  other 
things  belonging  to  such  savmgs  bank  to  such  per- 
son as  the  said  trustees  shall  appoint,  and  shall  pay 
out  of  the  estates,  assets,  or  effects,  of  such  person  all 
sums  of  money  remuuing  due,  which  such  person 
received  by  virtue  of  his  said  office  or  employment, 
before  any  other  of  his  debts  are  paid  or  satisfied,  or 
before  the  money  directed  to  be  levied  by  such  process 
as  aforesaid  is  paid  over  to  the  party  issuing  snch 
process,  and  all  snch  assets,  lands,  goods,  chattels, 
estates,  and  effiscta  shall  be  bound  to  the  payment  and 
discharge  thereof  accordingly. 

15.  The  several  sums  of  money  belonging  to  any 
savings  bank  which  the  trustees  of  such  savings  bank 
respectively  are  authorised  to  invest  under  this  Act 
or  nnder  any  rules  or  regulations  of  any  snch  savinga 
banks  shall,  except  as  herein-after  is  excepted,  be 
paid  into  and  invested  in  the  bank  of  England  or  tho 
bank  of  Irdand,  as  the  case  may  require,  In  the  names 
of  the  Gommisuoners  for  the  Reduction  of  the  National 
Debt,  according  to  the  provisions  of  this  Act  enabUng 
such  trustees  to  make  investments  in  the  names  of  the 
said  commissioners,  and  no  such  sum  or  sums  shall  be 
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paid  or  hud  out  by  the  trosteefl  of  Bach  sanngs  bank 
in  any  other  manner  or  upon  any  other  secnrity  what- 
ever, except  as  aforesaid,  and  except  such  sums  of 
money  as  from  time  to  time  shall  necessarily  remain 
in  the  hands  of  the  treasurer  or  treasnrers  of  socb 
savings  bank  to  answer  the  exigencies  thereof:  pro- 
vided always,  that  nothing  herein  contained  shall 
restrain  or  prevent  any  depositor,  or  any  trnstee  or 
trustees  acting  on  behalf  of  any  depositor  or  depositors 
of  any  friendly  society,  or  any  charitable  or  provident 
institution  or  society,  or  penny  savings  bank,  from 
withdrawing  from  any  such  savings  bank  any  sum  or 
sums  of  money  which  shall  have  been  deposited  by 
snch  depositor,  friendly  society,  charitable  or  provident 
institution  or  society,  or  penny  savings  bank,  and  in- 
vesting the  same  in  any  other  securities :  Provided 
always,  that  the  trustees  of  any  savings  bank  abeady 
established,  or  which  shall  take  the  benefit  of  this 
Act  in  manner  herein-before  provided,  shall  be  and 
they  are  hereby  empowered  to  pay  into  the  bank  of 
Etigiand  or  Ireland  (as  the  case  may  be)  any  sum 
or  sums  of  money,  not  being  less  than  fifty  pounds, 
to  the  account  of  the  Commbsioners  for  the  Reduction 
of  the  National  Debt,  upon  the  declaration  of  the 
trusteed  of  such  savings  bank,  or  any  two  or  more  of 
them,  that  snch  monies  belong  exclusively  to  the 
savings  bank  for  which  snch  payment  is  intended  to 
be  made,  whether  such  monies  shall  have  been  de- 
posited therein  before  the  passing  of  this  Act,  or 
thereafter  shall  be  deposited  therein,  and  the  cashier 
or  cashiers  of  the  banks  of  England  and  Ireland  re- 
spectively are  hereby  required  to  receive  all  such  monies 
and  to  place  the  same  into  the  account  raised  in  the 
names  of  the  said  commissioners  in  the  books  of  the 
banks  of  England  and  Ireland  respectively,  denomin- 
ated *<  The  Fund  for  the  Banks  for  Savings:  *'  pro- 
vided nevertheless,  that  previous  to  any  payment 
being  made  into  the  banks  of  England  or  Ireland  as 
aforesud,  the  person  or  persons  applying  for  that 
purpose  shall  in  all  cases  produce  to  the  officer  of  the 
sud  commissioners,  at  their  office  in  London  or  Dublin 
(as  the  case  may  be),  an  order  under  the  bauds  of 
two  of  the  trustees  of  such  savings  bank  on  the  ac- 
count of  which  snch  payment  is  to  be  made. 

16*  Nothing  in  this  Act  contained  shall  extend  to 
prevent  the  trustees  of  any  savings  bank  already  es- 
tablished or  to  be  established  receiving  any  sum  or  sums  of 
money  from  any  depositor  for  any  purpose  except  to  be 
paid  into  tlie  bank  to  thaacoonnt  of  the  Commissioners  for 
Reduction  of  the  National  Debt,  and  it  shall  be  law- 
ful for  such  trustees  to  apply  any  such  sum  or  sums 
of  money  in  any  other  manner  for  the  benefit  of  the 
several  depositors  according  to  the  rules  and  regulations 
of  such  savings  bank  respectively,  anything  in  the 
said  hereby  repealed  Acts  or  in  this  Act  contained  to 
the  contrary  notwithstanding, 

17*  In  cases  where  any  savings  banks  have  been 
or  shall  be  established  in  any  town  or  place,  and  other 
smaller  banks  have  been  or  shall  be  established  in  the 
neighbourhood  of  such  town  or  place,  as  branch  banks 
thereof,  and  such  branch  banks  by  their  treasurers 
have  paid  or  shall  pay  any  sums  into  the  bank  in 
any  such  town  or  place  as  a  central  bank,  it  shall  and 
may  be  lawful  for  the  said  trosees  of  any  such  central  bank 
or  any  two  of  them,  to  pay  into  the  baak  oi  England  or 


Irelandm  mannerpreseribedi»y  this  Act,iloiig  with  th 
monies  belonging  tosoch  central ba&k,anjr8amor8QiDs«i 
money  belonging  to  and  on  aooonut  of  any  soch  braDck 
bank:  Provided  always,  that  the  treasurer  ofnj 
branch  banks  shall  certify  to  the  treasurer  of  soc^ 
central  bank  that  the  amount  contributed  bj  any  oni 
depositor  in  any  such  branch  bank  in  aoj  ooe  jev 
does  not  exceed  the  limit  of  deposits  aotboiiaed  bf 
this  Act. 

IS.  If  any  order  or  declaration  prodooed  to 
said  officer  for  the  parpose  of  paying  monies  into 
banks  of  England  or  Irdand  to  the  acoosDt  of 
said  commissioners  as  aforesaid  shall  coDtain 
matter  or  thing  which  be  false  or  antioe,  then  inJii 
every  such  case  the  sum  so  paid  shall  be  forfeited  tt 
the  said  commissioners. 

19.  The  said  commissioners  shall  eaose  lil  tk 
monies  paid  into  the  banks  of  England  and  Iniai 
respectively,  and  placed  to  thdr  acoooBt  is  ponuDce 
of  the  provisions  of  this  Act,  to  be  mvestsd  fhn  tk 
to  time  in  their  names  and  to  be  carried  to  the  icooeit 
hereiu-bcfofB  provided,  under  suck  regalatiwi » ili< 
said  commissioners  shall  direct,  in  theporcfaiKof 
bank  anunities  or  exchequer  bills  or  paiiiameitirT 
securities  of  whatsoever  kind  created  or  isned  or 
which  may  hereafter  be  created  or  issoed  BDder 
the  authority  of  any  Act  or  Acts  of  ParliaoeDt  fur 
the  interest  on  which  proviuon  is  made  bj  Pariiuieat 
or  auy  stock  or  debentare  or  other  seeariftieB  eipf^> 
guaranteed  by  authority  of  Pariiameot,  aadtlieii- 
terest  whkh  shall  from  time  to  tine  arise  aadbecose 
due  thereon  shall  in  like  manner  be  iovasted  io  tk 
purchase  of  such  government  annnides  or  excfaeqiier 
bills  or  securities  aforesaid. 

20.  It  shall  be  lawful  for  any  three  or  more  of  Om 
Commissioners  for  the  BedncdonoftheNatioittlDe^ 
for  the  time  being  to  execute  and  do  all  matters  wl 
things  which  the  said  oommissioners  aie  requrcdor 
empowered  to  do  in  the  execution  of  this  Act. 

21.  From  and  after  the  twentieth  day  of  yarw- 
5«r  one  thousand  eight  hnndred  and  sixty  three  al 
receipts  issued  prior  to  that  day  to  the  tmtees  rf 
savings  banks  established  onder  the  said  lierebyR* 
pealed  Acts  by  the  Commissioners  for  the  Rciincti* 
of  the  National  Debt  shaU  carry  mterest  at  the  nte  of 
three  pounds  five  ahUUngs  per  eeniim  jw  ««»» 
and  from  and  after  the  said  twentieth  day  (AActx^ 
ber,  one  thousand  eight  himdred  and  sixty-thiee,  d{« 
the  payment  of  any  sum  or  sums  of  mosey  into  w 
banks  of  England  or  /remand  to  the  aocooot  of  tbf 
said  commissioners  by  the  trustees  of  "J  »""f 
bank  established  under  the  said  hereby  repealed  Atu 
or  this  Act,  it  shall  be  hiwfiil  for  the  officer  or  oftcaB 
of  the  smd  commissionera  in  that  bchsU andbe aw 
they  is  and  are  hereby  authorised  and  ««np?^'^ 
issue,  upon  every  such  payment  niade,areC3ipt|*P" 
by  one  of  the  cashiers  of  the  governor  and  cooptny 
of  the  bank  of  England  or  Irdand,  as  the  ease  ^ 
be,  for  the  amount  of  such  payment,  carrying  wk|® 
at  the  like  rate  of  three  pounds  five  shilling*  /»ff  ^ 
turn  per  annum  from  the  day  of  such  P^T^'^J'Jf: 
sive,  payable  with  the  principal  at  the  banks  ot  ^ 
Ut^id  and  Ireland  nk^peotively. whenever  tw»^ 
shaU  be  required  or  drawn  for  m  maaner  dirtjjw  pj 
this  Act,  and  snch  receipt  shaU  be  dated  oo  tA«  wy 
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00  which  the  payment  of  any  such  snin  or  earns  of 
money  shall  be  made  respectively,  and  eveiy  sach  re- 
ceipfi  shall  be  ia  such  form  as  shall  be  from  time  to 
time  directed  by  the  said  commissioners,  and  the  prin- 
cipal and  interest  of  all  snms  mentioned  in  any  receipt 
sbili  be  charged  and  chargeable  npon,  and  the  same 
are  hereby  charged  and  made  payable  oat  of  all  or 
any  monies  standing  in  any  accoant  in  the  names  of 
the  said  commissioners,  or  ont  of  any  monies  produced 
by  the  sale  of  any  stock,  or  annuities,  funds,  or  Ex-^ 
chequer  bills,  or  other  secarities  standing  in  their 
names  in  the  books  of  the  banks  of  England  and  Ire- 
land resj^ectiYeiji  as  the  said  commissioners  shall  from 
time  to  time  direct:  Provided  always,  that  no  frac- 
tional part  less  than  one  penny  shall  be  allowed  or 
paid  as  interest  upon  the  principal  sam  contained  in 
any  receipt  issued  under  the  provisions  of  this  Act 

22.  All  interest  which  shall  become  due  and  pay  • 
able  upon  any  sum  of  money  mentioned  in  any  such 
receipt  upon  the  twentieth  day  of  November  and  the 
twentieth  day  of  Maif  in  every  year  next  after  the 
date  of  an  J  snch  receipt  shall  be  from  time  to  time 
ealcolated  and  computed  by  the  Officer  of  the  said 
commissioners,  and  shall  in  each  and  every  year  be 
placed  to  the  credit  of  the  savings  bank  on  whose  ac- 
ooont  any  such  sam  of  money  was  paid  within  six 
veeks  frona  such  twentieth  day  of  November  and 
twentieth  day  of  Matf^  respectively,  and  shall  be  car- 
ried to  and  written  on  ihe  account  of  snch  savings 
bank,  and  shall  become  principal,  and  shall  from 
thenceforth  cany  interest  as  principal  money  paid  into 
the  said  bank  of  England  or  Irekmd,  as  the  case  may 
be,  on  the  account  of  such  savings  bank;  and  a  re- 
ceipt according  to  such  form  as  the  said  commissioners 
shall  approve  shall  be  signed  by  the  officer  of  the 
said  commisffloners,  and  i^all  be  issuable  by  the  said 
officer  half  yearly  within  sixty  days  from  and  after 
snch  twentieth  day  of  November  and  twentieth  day  of 
M(^f  respectively  (and  such  receipts  shall  bear  date 
the  twenty-first  day  of  November  and  twenty-first  day 
of  ifay  respectively)  for  the  amount  of  such  interest 
so  credited  and  made  principal  as  aforesaid  as  if  the 
amount  thereof  had  been  a  pnymeot  made  by  the 
trustees  of  such  savinp  bank  to  the  account  of  the 
said  commissioners:  Provided  always,  that  no  inte- 
rest shall  be  computed  or  calculated  on  any  fractional 
part  of  a  pound  of  the  half-yearly  balance  standmg 
in  the  books  of  the  sud  commissioners  on  accoant  of 
any  savings  bank  on  any  twentieth  day  of  November 
or  twentieth  day  of  Ma^  respectively. 

23.  It  shall  be  lawful  for  the  trustees  and  mana- 
gers of  any  such  savings  bank,  if  they  shall  so  thmk 
fit,  to  durect  that  all  interest  which  shall  be  payable 
to  the  depositors  in  snch  savings  bank  shall  yearly,  or 
twice  in  each  and  every  year,  be  ealcolated  and  com- 
puted by  the  trustees  of  snch  savings  bank,  or  snch 
person  or  persons  as  they  shall  appoint,  and  shall  be 
carried  to  the  credit  Qf  snch  depositors  respectively, 
and  shall  become  principal,  and  shall  from  thenceforth 
cany  interest  m  til  respects  as  other  principal  money 
deposited  in  the  siud  banks,  or  as  if  the  said  sum  of 
interest  so  created  to  the  said  depositors  respectively 
had  actnaUy  been  paid  to  the  said  depositors,  and  by  them 
repdd  to  the  said  trustees  and  managera,  any  law,  sta- 
tute, or  usage  to  the  contrary  notwithstandiog:  Pro- 


vided always,  that  from  and  after  the  twentieth  day 
of  November^  one  thousand  eight  hundred  and  sixty- 
three,  the  interest  payable  to  depositors  by  the  trus- 
tees and  managers  of  any  savings  banks  shall  not  ex- 
ceed the  rate  of  three  poanda  ai^  tenpence/Terce/i^in 
per  annum, 

24.  Before  trustees  of  any  savings  bank  shall  make 
any  order  or  draft  for  payment  by  the  said  commis- 
sioners of  any  sum  or  sums  of  money  nnder  this  Act, 
the  trustees  of  snch  savings  bank  shall  make,  give, 
sign,  and  execute  an  appointment  under  the  hands 
and  seals  of  not  less  than  two  of  sach  trttstees,  and 
the  execution  of  which  shall  be  attested  by  two  ma- 
nagers of  the  same  savmgs  bank,  empowering  and 
authorizing  some  person  or  persons  named  in  such  ap- 
pointment to  be  agent  or  agents  for  receiving  all  and 
every  such  sum  and  snms  of  money  as  such  trustees 
shall  from  time  to  time  require  to  be  paid  by  snch 
commissioners,  and  every  such  appointment  shall  be 
produced  by  or  on  behalf  of  the  person  or  persona 
named  therein  to  the  officer  of  the  said  oommissionem 
fourteen  days  at  least  before  the  payment  of  any  sum 
or  snms  of  money  on  accoant  of  such  savings  bank; 
and  such  appointment  shall  remain  deposited  in  the 
office  of  the  said  commissioners;  and  every  snch  ap- 
pointment shall  be  made  m  such  form  and  under  such 
regulations  as  shall  firom  time  to  time  be  directed  or 
required  or  approved  of  by  the  said  commissioners  or 
their  officer:  Provided  always,  that  it  shall  be  lawful 
for  the  ti'usteea  of  any  savings  bank  by  whom  any 
such  appointment  shall  be  made,  given,  signed,  and 
executed,  or  for  the  survivors  or  survivor  of  such 
trustees,  to  revoke  such  appointment  by  any  certifi- 
cate or  other  instrument  under  the  hands  and  seals  or 
hand  and  seal  of  sach  trustees  or  trustee  attested  by 
two  managers  of  such  savings  bank,  and  in  such  form 
and  under  such  regolations  as  shall  be  'directed  or  re- 
quired or  approved  of  by  the  said  commissioners  or 
their  officer;  and  in  case  of  the  decease  of  every  such 
trustee  except  one  it  shall  be  lawful  for  the  snrvivmg 
trustee,  together  with  any  other  trustee  or  trustees^ 
bdng  not  less  than  two,  of  the  said  savmgs  bank,  and 
in  case  of  the  decease  of  all  such  trustees,  or  in  case 
all  sach  trustees  shall  decline  or  refuse  to  act,  it  shall 
be  h&wful  for  not  less  than  two  other  trustees  of  the 
said  savings  bank  from  time  to  time  to  make,  give, 
and  execute  an  appomtmetat  in  manner  aforesiud  re- 
appointmg  the  person  or  persons  named  in  snch  ap- 
pointment, or  any  other  person  or  persons  in  his  or 
their  room  or  steiad,  to  be  the  agent  or  agents  of  such 
trustees,  and  every  sach  certificate  or  instrument  of 
revocation  and  every  such  new  appointment  shall  be 
produced  to  the  officer  of  the  [said  commissioners  by 
the  person  or  persons  named  m  snch  new  appoint- 
ment fourteen  days  at  least  before  the  payment  of  any 
sum  or  sums  of  money  to  the  person  or  persons  named 
in  such  new  appointment,  and  shall  remain  deposited 
in  the  office  of  such  officer. 

25.  It  shall  be  lawful  for  the  trnstees  of  any  such 
savings  bank  from  time  to  time  (by  any  draft  or  order 
in  writing  under  the  hands  of  any  two  trustees  of  such 
savings  bank,  attested  by  two  other  trustees  or  mana- 
gers, or  by  any  two  credible  witnesses,  according  to 
sach  form  as  thd  said  oommissioners  for  the  reduaion 
of  the  naUonid  debt  shall  from  time  to  time  direct)  to 
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Kqnire  that  thewholeorany  part  of  the  principal  sum 
or  snms  of  money  standing  m  the  books  of  tbo~  said 
coniniissioners  to  the  credit  of  the  trustees  of  snch 
savings  bank  shall  be  pakl  to  snch  person  or  peiBons 
as  snch  tmstees  shall  from  time  to  time  reqaire,  b^ng 
the  agent  or  agents  named  in  some  appointment  ex- 
ecated  nnder  this  Act  or  the  said  hereby  repealed 
Acts,  and  lodged  with  the  officers  of  the  said  com- 
missioners as  hereinbefore  mentioned,  and  then  re- 
maining in  force,  and  erery  snch  draft  or  order  shall 
be  address^  to  the  said  commis^oners,  and  upon  the 
same  being  produced  to  the  officers  of  tlie  said  com- 
missioners the  said  officer  shall,  within  five  days  after 
the  production  thereof,  upon  the  back  of  snch  draft  or 
order  endorse  and  sign  an  order  in  such  form  as  shall 
from  time  Ur  time  be  directed  and  required  by  the  said 
commissioners  for  the  payment  of  the  sum  mentioned 
hi  the  draft  or  order  of  such  tmstees,  together  with 
the  amount  of  all  interest  due  on  such  sum  up  to  the 
day  immediately  preceding  the  day  of  the  date  of  the 
order  of  such  officer,  and  which  order  of  snch  officer 
previously  to  the  issuing  thereof  shall  be  entered  and 
countersigned  by  the  clerk  or  other  proper  officer 
making  such  entry,  and  shall  be  addressed  to  the 
cashiers  of  the  governor  and  company  of  the  bank  of 
England  or  Irdand,  as  the  case  may  be,  and  such 
cashiers  or  one  of  them  shall,  upon  the  production  of 
such  order,  pay  the  sum  mentioned  therein  to  the  per- 
son or  persons  mentioned  in  the  draft  or  order  of  the 
said  trustees,  and  the  signature  of  such  person  or  per- 
sons, jointly  or  sevei-ally,  shall  be  a  sufficient  discharge 
to  the  said  commissioners  and  to  the  said  governors 
and  company  respectively,  and  all  payments  made  in 
pursuance  of  such  draft  or  order  respectively  shall  be 
deemed  and  taken  to  be  payments  made  by  the  said 
^mmissioners  to  the  trustees  of  such  savings  banks 
respectively  according  to  the  numerical  order  and 
priorityof  date  in  which  the  original  receipts  of  money 
deposited  on  account  of  such  savings  banks  respeo* 
lively  shall  have  been  issued  to  the  tmstees  thereof 
respectively  in  manner  hereinbefore  mentioned. 

26.  Wtrenever  the  sum  to  be  drawn  for  by  the 
tmstees  of  any  savings  bank  shall  exceed  five  thou- 
sand pounds,  the  draft  or  order  for  that  purpose  shall 
be  signed  by  not  less  than  four  such  tmstees,  and  the 
signature  of  each  and  every  of  the  said  fbnr  tmstees 
shall  be  separately  attested  by  at  least  one  manager 
of  such  savings  bank,  or  some  one  other  credible  per- 
son: and  any  manager  or  other  pefiion  attesting  the 
signature  of  any  one  of  the  said  fbur  trustees  shall 
not  be  an  attesting  witness  to  the  signature  of  any 
other  of  such  four  trustees:  Provided  also,  that  when- 
ever the  sum  or  sums  drawn  for  by  one  or  more  drafts 
by  the  tmstees  of  any  savings  bank,  or  by  the  tms- 
tees of  any  friendly  society,  shall  exceed  the  sum  of 
ten  thousand  pounds,  the  amount  of  such  draft  or 
drafts  (if  more  than  one)  shall  not  be  payable  by  the 
officer  of  the  said  commissioners  until  the  expiration 
of  fourteen  days  next  after  the  day  when  the  draft  or 
drafts  for  such  sum  or  sums  shall  be  produced  to  the 
said  officer. 

27.  Such  officer  shall  be  and  he  is  hereby  re- 
strained from  issuing  any  order  or  orders  for  payment 
as  aforesaid,  bearing  the  same  date,  upon  any  one  day, 
on  account  i^the  same  savings  bank  exceeding  in  amount 


the  principal  sum  of  ten  thousand  pounds,  anything 
hereinbefore  contained  to  the  oontraiy  thereof  ia  loj- 
wise  notwithstanding. 

28.  In  case  any  one  or  more  trustee  or  trustees  of 
any  savings  bank,  who  shall  have  made,  given,  signed, 
and  executed  any  such  appointment,  shall  at  anytime 
appear  in  person  at  the  offices  of  the  said  cooniis- 
sloners  in  England  or  Ireland  respectively,  and  re- 
quire payment  of  any  ram  or  sums  of  money  which 
might  be  required  by  the  person  or  persons  autho- 
rized to  receive  the  same  by  such  appointments,  or  if 
any  tmstee  or  tmstees  of  any  savings  bank  shall  ap- 
pear in  person  where  no  appointment  shall  have  been 
made,  and  if  rach  trustee  or  tmstees  so  appearing 
shall  produce  a  draft  or  order  signed  by  any  two  or 
more  tmstees  of  such  savings  bank  for  any  sum  nnder 
five  thousand  pounds,  or  by  any  four  or  more  tmsteca 
for  sums  exceeding  five  thousand  pounds,  no  such 
tmstee  or  tmstees  being  himself  or  themselves  a  party 
or  parties  who  signed  such  draft  or  order,  and  if  the 
identity  of  the  person  of  the  trustee  or  trustees  so  ap- 
pearing shall  be  a^rtained  to  the  satisfaction  of  tlio 
said  commisdoners  or  their  officer,  it  shall  be  lawfal 
for  the  said  officer  to  direct  payment  to  be  made  to 
such  tmstee  or  tmstees  so  appearing,  of  any  sum  or 
sums  required  to  be  paid  by  snch  order  or  draft,  in 
like  manner  as  if  the  person  or  persons  authorised  by 
snch  appointment  to  receive  the  same  had  required 
such  payment,  anything  hereinbefore  contained  to  the 
contrary  in  anywise  notwithstanding:  Provided  ne- 
vertheless, that  notwithstanding  the  payments  made 
to  such  tmstees  or  tmstee  appearing  in  person  on  the 
appointment  of  snch  person  or  persons  as  aforesaid, 
the  appointment  shall  remain  in  full  force  and  virtae 
until  revoked  by  the  trustees,  as  berembefore  men- 
tioned. 

29.  In  all  cases  where  the  joint  stock  or  property 
of  any  savings  bank  arising  from  deposits  made  under 
the  said  hereby  repealed  Acts  or  this  Act  sliall,  from 
and  after  the  twentieth  day  of  iVboemfter,  one  thou- 
sand eight  hundred  and  sixty-three,  be  bcreased  by 
the  interest  received  beyond  the  rate  of  mterest  pay- 
able to  the  depositors  by  the  rules  and  regulations  of 
such  savings  bank,  or  by  any  other  means,  the  said 
trustees  or  managers  of  snch  savbgs  bank,  after  de- 
ducting all  such  expenses  as  they  may  deem  proper, 
shall,  within  six  months  after  the  twentieth  day  of 
November  in  each  year,  ascertain,  certify,  and  w 
over  to  the  smd  commissioners  the  amount  oCanch  in- 
creased stock  and  property,  reserving  such  portion  is 
may  appear  necessary  to  meet  current  expenses,  and 
the  amount  of  snch  surplus  which  shall  be  ascertained, 
certified,  and  paid  over  (after  such  duducUon  as  afore- 
said) shall  .be  discharged  firom  the  account  of  nch 
savings  bank  sUnding  in  the  books  of  the  said  com- 
missioners; and  the  said  commissioners  shaD  keep* 
separate  and  (Ustinci  account  of  such  surplus  so  dii- 
chargod  from  the  account  of  the  said  savings  banks 
respectively  as  aforesaid,  and  apply  the  same  hi  aoch 
manner  and  under  such  regulations  from  time  to  time 
as  any  other  monies  nnder  the  provisions  of  this  Act: 
Provided  nevertheless,  thit  it  shall  be^wfnt  for  the 
tmstees  or  managers  of  the  said  respective  ssTiogs 
banks,  for  the  purposes  of  such  sa^gs  banks  respec- 
tirely,  to  dfim  and  receive  of  and  fi^m  the  said  com- 
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I  (who  are  hereby  reqaired  to  pay  the  same 
upon  such  certificate  as  they  may  appoint)  all  or  any 
pari  of  the  principal  monies  which  may  have  been  al- 
ready or  may  be  hereafter  so  discharged  from  the  ao- 
conot  of  sn<^  savings  banks  respectively  as  aforesud 
nnder  the  provisions  of  the  said  hereby  repealed  Acts 
or  of  this  Act 

30.  In  case  the  tmstees  or  managers  of  any  sav- 
ings bank  shall  receive  or  shall  have  received  any  de- 
posit of  money  from  or  for  the  benefit  of  any  per6on 
nnder  the  age  of  twenty-one  yean,  it  shall  be  lawfal 
for  the  tmstees  or  managers  of  sach  savings  bank  to 
pay  snch  person  hie  or  her  share  and  interest  in  the 
finds  of  snch  savings  bank,  and  the  receipt  of  such 
person  shall  be  a  sufficient  discharge,  notwithstanding 
his  or  her  Incapacity  or  disability  in  law  to  act  for 
himself  or  herselt 

31.  It  shall  be  lawful  for  the  tmstees  and  managers 
of  any  savings  bank  to  pay  any  snm  of  money  in  re- 
spect of  any  deposit  already  made  or  to  be  made  by 
married  women,  or  by  women  who  may  marry  after 
snch  deposit,  to  any  snch  woman,  unless  the  hnaband 
of  snch  woman  shall  give  to  such  tmstees  or  maua^ 
gers  notice  in  writing  of  his  marriage  with  such  wo- 
Bsan,  and  shall  require  payment  to  be  made  to  him. 

32.  It  shall  be  lawful  for  the  tmstees  or  treasurers 
of  any  charitable  or  provident  institution  or  society, 
or  chtfitable  donation  or  bequest  for  the  maintenance, 
edncationy  or  benefit  :Of  the  poor,  or  of  any  penny  sav* 
nigs  bank  within  the  United  Kingdom  of  Great  Bri- 
tain  and  Irdand^  to  invest,  with  the  approval  of  the 
oommiasioners  for  the  reduction  of  the  national  debt 
or  the  comptroller  general  acting  under  them,  and 
nnder  snch  regulations  as  shall  be  prescribed  by  them 
in  that  respect,  the  funds  of  such  institution  or  so- 
dety,  without  restriction  as  to  amount,  into  the 
funds  of  any  savings  bank  established  under  the  pro- 
visbns  of  the  said  hereby  repealed  Acts  or  of  this  Act, 
and  also  without  suck  approval  of  the  said  commis- 
sioners  to  invest  from  time  to  time,  if  the  trustees 
and  managers  of  such  savings  bank  diall  be  willing  to 
receive  the  same,  any  part  of  the  funds  of  snch  insti- 
tutioQ  or  society  or  penqy  savings  bank  to  the  amount 
of  oae  hundred  pounds  per  annum:  Provided  in  snch 
last  cases  the  amonnt  of  the  snm  to  be  mvested  by 
any  sadi  Institntion  or  society  or  penny  savings  bank 
shall  not  at  any  tune  exceed  the  snm  of  three  hon- 
dred  pounds  m  the  whole,  exclusive  of  mterest. 

33.  It  shall  be  lawful  for  the  trustees  or  treasurers 
of  any  friendly  society  legally  enrolled  or  certified  in 
the  manner  required  by  the  Acts  In  force  relating  to 
friendly  societies,  to  invest  any  snm  of  money  the 
property  of  such  society,  without  restrfetion  as  to 
amonnt,  into  the  funds  of  any  savings  bank  es- 
tablished nnder  the  provisions  of  the  said  hereby  re- 
pealed Acts  or  of  this  Act,  and  which  shall  be  willing 
to  receive  the  same,  nnder  such  terms  and  conditions 
as  shall  be  specially  provided  for  that  purpose  by  the 
mlos,  orders,  and  regulations  of  such  savings  bank. 

34.  The  receipt  of  the  treasurer,  trustee,  or  other 
officer  for  the  time  being  of  any  snch  charitable  or 
provident  institution  or  society,  penny  savmgs  bank, 
or  Inaidly  society,  for  any  money  paid  according  to 
the  requisition  of  such  treasurer,  trustee,  or  other  offi- 
co*  apparently  authorised  to  require  snch  payment. 


shall  be  a  sufficient  ^schaige  for  the  same,  and  the 
savings  bank  paying  such  money,  and  the  tmstees, 
managers,  and  officers  thereof  shall  not  be  responsible 
for  any  misapplication  or  for  any  want  of  authority  of 
the  person  or  persons  reqmring  or  receiving  payment 
of  snch  money* 

35.  No  person  who  is  or  shall  be  a  member  of  any 
friendly  society  established  or  to  be  established  under 
and  by  virtue  of  any  Act  or  Acts  relating  to  friendly 
societies,  or  a  member  of  any  of  the  chaiitable  insti* 
tutions  mr  penny  savings  banks  hereinbefore  mentioned, 
shall,  by  reason  of  such  person  being  or  becoming  a 
depositor  in  any  savings  bank  taking  the  benefit  of 
this  Act,  be  considered  as  subject  or  liable  to  any  pe- 
nalty, forfeiture,  or  disability  dedaied,  or  expressed 
or  intended  so  to  be,  by  or  in  the  rules,  orders,  or  re- 
gulations of  such  fiiendly  society,  charitable  institn- 
tion, or  penny  savmgs  bank  respectively,  any  rules, 
orders,  or  regnlalions  of  snch  friendly  society,  chari- 
table institution,  or  penny  savings  bank  made  or  here- 
after to  be  made  to  the  contrary  notwithstanding: 
Provided  also,  that  no  depositor  shall  be  subject  or 
liable  to  any  penalty  or  forfeiture  on  account  of  his 
belongmg  to  or  being  interested  in  the  funds  of  any 
friendly  society,  or  charitable  institution  or  penny 
savings  bank,  deposited  in  the  satne  or  any  other  sav- 
ings bank. 

36.  No  snm  shall  be  paid  into  any  savings  bank  by 
any  person  or  persona  by  ticket  or  number  or  other- 
wise, Wfthoal  disclosing  to  the  trustees  and  managers 
of  such  savings  bank  his  or  her  name,  together  with 
his  or  her  profession,  business,  occupation,  calling, 
and  residence,  and  the  trustees  and  managers  of  every 
savings  bank  are  hereby  required  to  cause  the  name 
of  such  depositor,  together  with  his  or  her  profession, 
business,  occupation,  calling,  and  residence  to  be  en- 
tered in  the  books  of  the  savings  bank. 

37.  It  shall  be  Uwful  for  the  trustees  and  mana- 
gers of  any  savings  bank  to  receive  £rom  any  person 
or  persons  acting  as  trustee  or  trustees  on  behalf  of 
any  depositor  or  depositors,  whether  snch  person  or 
penBons  Is  or  are  himself  or  themselves  a  depositor  or 
depositors  in  the  same  or  any  other  savings  bank  or 
not,  any  sum  or  sums  not  exceeding  the  annual 
amount  heremaf^r  mentioned,  provided  that  such 
trustee  or  tmstees  shall  make  such  declaration  on  be- 
half of  such  depositor  or  depositors,  and  subject  to 
the  like  conditions  as  by  this  Act  is  requured  in  the 
case  of  any  person  or  persons  making  any  deposit  on 
hui  or  her  own  account*  and  all  deposits  made  by  any 
such  trustee  or  trustees  shall  be  inserted  in  the  books 
of  such  savings  Jiwrnk  in  the  jomt  names  of  snch  trus- 
tees or  trastee  and  of  the  person  or  porsons  in  whose 
account  such  sum  shall  be  so  deposited,  and  the  re- 
ceipt and  receipts  of  such  trastee  or  trustees,  or  the 
survivor  of  them,  or  the  executors  or  adminbtratocs 
of  any  sole  trustee  or  surviving  trastee,  with  or  with* 
ont  the  receipt  of  the  person  or  persons  on  whose  ac- 
count such  sum  may  have  been  deposited,  shall,  pro- 
vided such  account  shall  have  been  opened  before  the 
ninth  day  of  Aygu^  one  thousand  eight  hundi^  and 
forty-four,  be  a  good  and  valid  discharge  to  the  trus- 
tees and  managers  of  the  savings  bank:  Provided  al- 
ways»  that  in  respect  to  all  such  deposits  made  after 
the  said  ninth  day  of  ilu^i^^  one  tkoosaud  eight  huar 
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dred  aod  forty-four,  repaTineiit  of  the  same  or  any 
part  thereof  shall  not  be  made  bj  the  trustees  and 
managers  of  any  sayings  bank  withont  the  receipt  and 
receipts  of  the  said  trustee  and  the  person  on  whose 
account  such  deposit  may  hare  been  made»  or  the  sur- 
viror  or  survivors,  or  tlM  executors  or  administrators 
of  such  survivor,  whose  receipt  and  recdpts,  either  in 
person  or  by  agent  appointed  by  power  of  attorney, 
which  power  of  attorney  shall  be  valid  if  executed  by 
an  infant  of  or  exceeding  the  age  of  fourteen  years, 
shall  alone  be  a  good  and  valid  discharge  to  the  said 
trustees  and  managers,  except  in  ease  of  the  insanity 
or  imbecility  of  the  party  on  whose  behalf  the  deposit 
has  been  made,  upon  proof  of  which,  to  the  satisfko- 
tion  of  the  said  trustees  and  managers,  repayment 
may  be  made  to  the  said  trustee,  and  an  abstract  of 
the  above  provisions  shall  be  enrolled  as  one  of  the 
rules  of  all  savings  banks. . 

38.  It  shall  not  be  lawAil  for  any  person  or  persons 
who  shall  have  made  any  deposit  in  or  who  shall  be  en- 
titled to  any  benefit  from  the  fonds  of  any  savings  bank 
(unless  such  benefit  shall  be  derived  solely  as  execu- 
tor, administrator,  or  other  personal  representaUve  of 
any  deceased  depositor  in  the  same  or  any  other  sav- 
ings  bank)  to  make  any  deposit  in  any  other  account 
at  the  same  or  any  other  savings  bank;  and  that 
every  person  desirous  of  makmg  any  deposit  in  any 
savings  bank  shall  at  the  time  of  the  making  the  first 
deposit  in  any  savings  bank,  and  at  such  other  time 
or  times  as  such  depositor  shall  be  required  so  to  do 
by  the  trustees  and  managers  of  any  such  savings 
bank,  make  a  declaration  uligued  either  by  themselves, 
or  in  case  of  infants  under  the  age  of  seven  years,  by 
some  person  to  be  approved  by  the  trustees  and  ma- 
nagers, or  by  such  other  person  as  they  shall  appoint, 
in  such  form  as  shall  be  directed  or  approved  of  by 
the  commissioners  or  other  proper  officer,  that  the 
person  or  persons  on  whose  behalf  any  such  first  de- 
posit shall  be  required  to  be  made  is  not  or  are  not 
entitled  to  any  deposit  or  any  such  subsequent  deposit 
in,  or  any  benefit  from  the  funds  of  any  savings  bank 
other  than  that  into  which  such  deposit  shall  be  made, 
or  any  other  funds  in  the  said  savings  bank;  and  in 
case  any  such  declaration  shall  not  1^  true,  or  if  any 
person  shall  at  any  time  have  or  hold  or  be  possessed 
of  any  deposit  or  funds  in  more  than  ono  savings  bank 
within  the  United  Kingdom,  except  as  aforesaid,  every 
such  person  shall,  if  in  the  opinion  of  the  barrister  at- 
law  such  deposit  was  made  with  a  fraudulent  inten* 
lion,  forfeit  and  lose  all  light  and  title  to  any  deposit 
in  or  to  any  funds  of  any  and  every  such  savings 
bauk,  and  the  trustees  and  managera  of  such  savings 
bank  shall  and  they  are  hereby  requu^  in  such  case 
to  close  the  account  of  such  depositor,  and  to  cause 
the  sum  or  sums  so  forfeited  to  be  forthwith  paid  into 
the  bank  of  England  or  Ireland^  as  the  case  may  be, 
to  the  account  of  the  commissioneis  standing  in  the 
books  of  the  governors  and  company  of  the  said-  bank 
respectively  under  the  title  of  ^'  The  account  of  the 
Comuiissioners  for  applying  certain  sums  of  money 
miuually  to  the  reduction  of  the  National  Debt,"  and 
the  cashier  or  cashiers  of  the  said  governors  and  com- 
pany respectively  is  and  are  hereby  required  to  receive 
all  such  anms,  and  to  place  the  same  to  the  said  ae* 
count,  to  be  applied  in  like  manner  as  all  other  money 


placed  to  the  said  account;  and  every  such  dedsntioa 
so  made  ahaH  be  filed  and  kept  and  preserved  bj  the 
trustees  of  every  such  savmgs  bank,  and  a  printed 
notice  of  such  regulation  and  prohibiten  shsU  be  af- 
fixed in  the  office  or  place  appointed  for  the  reeetring 
of  deposits  of  any  savings  bank  m  such  form  u  the 
said  oommisskmers  or  theur  proper  officer  shiJl  from 
time  to  time  direct  or  require  or  approve;  and  a  copy 
of  such  declaration,  with  notice  of  the  penalty  at- 
tached thereto  (if  false),  shall  also  be  annexed  to  or 
printed  at  the  beginning  of  the  depomt  booL 

39.  It  ahall  not  be  lawful  for  the  trustees  of  any 
savings  bank  to  receive  from  any  one  present  orfotore 
depositor,  withfai  any  one  year  endmg  on  the  twen- 
tieth day  of  Naveaier  (whether  any  sum  or  soms  of 
money  had  been  prevk>asly  withdrawn  or  notX  anj 
sum  or  sums  exceeding  in  the  whole  thirty  poandi, 
exclusive  of  compound  interest,  nor  to  receive  fitMn 
any  depoutor  any  sum  or  sums  of  money  wbstera 
which  shall  make  the  sum  to  whkh  such  depositor 
shall  be  entitled  exceed  the  snm  of  one  hundred  and 
fifty  pounds  in  the  whole,  exdnai^  e  of  interest  as  afore* 
said:  Provided  always,  that,  except  in  the  cases  here- 
inafter provided,  whenever  the  sum  or  sums  standing 
in  the  name  of  any  depositor  shall  amount  u  the  whole 
to  two  hundred  pounds,  principal  and  interest  mclnded, 
thenceforth  no  mterest  shall  be  payable  on  any  eoch 
deposit  so  kmg  as  It  shall  continue  to  amount  to  the 
said  sum  of  two  hundred  pounds:  IVovided  also,  that 
nothmg  in  thia  Aet  contained  ahall  prevent  or  he  con- 
strued to  prevent  the  trustees  of  any  savmgs  hank 
fh»m  paying  interest  to  any  depositor  whose  depont 
on  the  28th  day  of  Jvfy^  one  tfaonsand  eight  hondrBd 
and  twenty-eight,  amounted  to  and  has  smce  conti- 
nued to  amount  to  or  exceed  the  sum  of  two  hnndred 
pounds;  nor  to  prevent  any  depositor,  havngdoeed 
his  or  her  account  in  any  savbgs  bank,  from  making 
a  depodt  in  the  same  or  any  other  savmgs  bank,  not 
exceeding  the  limit  allowed  to  be  received  in  any  one 
year  from  any  new  depositor. 

40.  If  any  depoutor  in  any  savmgs  bank  shall  de- 
she  to  transfer  the  amount  of  his  deposit  to  any  other 
savings  bank,  he  shall,  upon  applicaUon  at  the  eavi- 
ings  bank  in  which  hia  account  shall  be  opeo,  be  fi- 
nished with  a  certificate  stating  the  whole  amoont 
which  may  be  due  to  him,  with  interest,  and  there- 
upon his  account  at  sudi  savings  bank  shall  be  dosed, 
and  upon  delivery  of  such  oeitificate  to  the  tmtees 
or  managers  of  the  savings  bank  to  which  it  b  pro- 
posed by  the  depositor  to  transfer  such  deposit  they 
shall  forthwith,  upon  such  depositor's  rigumg  and)  de- 
claration as  is  required  in  the  case  of  a  new  depositor, 
open  an  account  for  the  amount  stated  ih  such  cenifi- 
cate  for  such  depositor,  and  the  amount  stated  in  sach 
certificate  shall,  upon  such  certificate  being  foiirarded 
to  the  Commissioners  for  the  Reduction  of  the  Na- 
tional Debt,  be  transferred  iu  the  books  of  the  said 
commissioners  from  their  account  with  the  trustees  of 
the  savings  lank  issuing  such  certificate  to  the  credit 
of  the  said  commissioners*  account  with  the  tmstees 
of  the  savings  bank  receiving  such  certificate;  and 
every  such  certificate  for  transfer  for  the  purpwe 
aforesaid  shall  be  in  such  form  as  is  set  forth  in  the 
schedule  hereunto  annexed  marked  B» 

41.  In  case  any  depositor  ui  the  funds  of  any  sar- 
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legs  bank  taking  th^  benefit  of  this  Act  shall  die  leav- 
iog  any  sam  or  sams  of  money  in  the  said  funds,  or 
loy  dinde&ds  or  interests  due  thereon,  belonging  to 
him  01  her  at  the  time  of  his  or  her  death  exceeding 
in  the  whole  the  sum  of  fifty  pounds*  the  same  shall 
not  be  paid  to  any  person  or  persons  as  representa- 
ion  or  representatiFes  of  such  depositor  bnt  upon  the 
probate  of  the  will  of  the  deceased  depositor,  or  let* 
ten  of  administration,  of  his  or  her  estate  and  effects: 
Provided  always,  that  where  the  whole  estate  or 
dfects  of  any  such  deceased  depositor,  for  or  in  re- 
spdct  of  which  any  probate  or  letters  of  administration 
respectively  shall  be  granted,  shall  not  exceed  the  ya- 
loe  of  fifty  pounds,  no  stamp  doty  shall  be  chargeable 
thereon,  nor  upon  any  legacy  or  residue  or  part 
tlMreof  beqaeathed,  nor  upon  any  share  or  part  of  the 
estate  or  eflfocta  to  be  paid  or  distribated  by  or  under 
Boch  probate  or  letters  of  administration:  Provided 
aho,  that  ia  every  such  case  the  person  or  persons 
eUioung  such  probate  or  letters  of  adnifinistration  free 
fivm  stamp  duty  under  this  Act  shall,  in  such  case, 
exhibit  to  the  Court  or  person  having  authority  to 
grant  the  probate  or  letters  of  administration  a  certi- 
ficate of  the  amount  of  the  principal  money  and  inte- 
rest which  the  deceased  depositor  had  in  the  ftmds  of 
the  said  savings  bank,  which  certificate  shall  be  granted 
ID  such  form  and  manner  as  shall  have  been  settled 
I7  the  mlea  or  regulations  of  the  savings  bulks  respeo- 
tirely,  and  shall  be  signed  or  testified  by  such  person 
or  persons  as  shall  be  directed  therein,  and  every  such 
certificate  shall  be  taken  and  received  by  the  Court  or 
person  having  anthority  to  grant  such  probate  or  let- 
ten  of  administration  as  evidence  of  the  amonnt  of 
dw  deposit  and  interest  of  the  deceased  depositor  in 
the  funds  of  the  said  savings  bank. 

42.  In  all  cases  where  &e  whole  estate  and  effecto 
of  any  deceased  depositor  for  or  in  respect  of  which 
kUen  of  administration  shall  be  granted  shall  not  ex- 
ceed the  value  of  fifty  pounds  sterling,  no  stamp  duty 
diail  be  duurgeable  upon  the  bond  required  to  be  given 
by  the  administrator  for  the  due  administration  of  the 
eftcts  of  such  deceased  depositor,  nor  upon  any  affi- 
davit or  document  leading  to  or  connected  with  snch 
administration,  bnt  every  such  bond  and  affidavit 
Bhall  be  exempted  from  stamp  duty  in  like  manner 
lad  ander  the  like  regnUtions  as  are  provided  in  and 
by  this  Act)  with  respect  to  such  letters  of  adminis- 
tation. 

43.  Li  case  any  depositor  in  any  snch  savings  bank 
AaQ  die  leaving  any  sum  of  money  in  the  said  savings 
^aak  beloD|png  to  him  or  her  at  the  time  of  his  or  her 
ieath,  not  exceeding  in  the  whole  the  sum  of  fifty 
N>ands,  ezdttsive  of  interest,  and  probate  of  the  will 
^  the  deoeaaed  depositor,  or  letters  of  administration 
if  his  or  her  estate  and  effects,  is  not  produced  to  the 
mtees  and  managers  of  tiie  said  savings  bank,  or  If 
jotice  in  writing  of  the  existence  of  a  will  and  inten- 
Ktn  to  prove  the  same  or  to  take  out  letters  of  admi- 
tistratioo  is  not  given  to  the  said  trustees  and  mana- 
!N«  within  the  period  of  one  month  from  the  death 
f  the  said  depositor,  and  in  the  latter  case  nnleis  such 
rlU  is  proved  or  letters  of  administration  taken  out 
rithin  the  period  of  two  months  from  the  death  of 
be  aaid  depositor,  it  shall  be  lawful  for  the  said  tms- 
ies  and  managers  of  any  savings  bank  to  pay  and 


divide  the  same  to  or  amongst  any  person  or  persona 
1  who  shall  appear  to  snch  trustees  and  managers  to  be 
the  widow  or  entitled  to  the  effecto  of  snch  deceased 
depositor,  according  to  the  statute  of  distribution,  or 
according  to  the  rules  of  the  said  savings  bank. 

44.  The  payment  of  any  such  sum  of  money  shall 
be  valid  and  effectual  with  respect  to  any  demand  of 
any  other  person  or  persons  as  next  of  kin  of  such 
deceased  depositor,  or  as  the  lawful  representative  or 
representatives  of  snch  depositor,  against  the  funds  of 
such  savings  bank,  or  against  the  trustees  and  managers 
thereof;  but,  nevertheless,  snch  next  of  kiu  or  repre- 
sentatives shall  have  remedy  for  recovery  of  such  mo- 
ney so  paid  as  aforesaid  against  the  person  or  penona 
who  shall  have  received  the  same. 

45.  Payment  of  any  money  by  any  such  savbgs 
Lank  as  aforesaid  to  any  person  or  persons  having  had 
granted  to  bun  any  letters  of  administration  to  the 
effiBcte  of  a  depositor,  or  probate  of  his  will,  or  testa- 
mentary disposition  granted  by  any  ecclesiastical  court, 
and  appearing  to  be  in  force,  shail  be  valid  and  effec- 
tual with  respect  to  any  demand  of  any  other  pereon 
or  persons  as  the  lawful  representative  or  representa- 
tives of  snch  depositor  agunst  the  funds  of  snch  sav- 
ings bank,  or  against  the  trustees  and  managers 
thereof:  but,  neverthdess,  snch  lawfiil  representative 
or  representadvea  shall  have  remedy  for  such  money 
so  paid  as  aforesaid  agdnst  the  person  or  persons  who 
shall  have  received  the  same, 

46.  If  any  depontor  in  any  such  savings  bank,  being 
illegitimate,  shall  die  intestate,  leaving  any  person  or 
persons  who  bnt  for  the  illegitimacy  of  such  depositor 
would  be  entitled  to  the  money  due  to  such  deceased 
depositor,  it  shall  be  lawful  for  the  trustees  and  ma- 
nagers of  snch  savings  bank,  with  the  authority  in 
writing  of  the  barrister  appointed  to  cerdfy  the  rules 
of  savings  banks,  to  pay  the  money  due  to  anch  der 
ceased  depositor  to  any  one  or  more  of  such  persons 
as  in  their  opinion  would  have  been  entitled  to  the 
same  according  to  the  statute  of  distributions  if  the 
said  depositor  had  been  legitimate;  or  if  there  foe 
no  such  persons,  then  that  It  shaU  be  lawful  for  the 
said  trustees  or  managers,  with  the  anthority  in  writing 
of  the  said  barrister,  to  pay  the  amount  due  to  snch 
deceased  depositor  to  such  person  or  persons  as  shall 
be  approved  by  the  Commissioners  of  her  Majesty's 
Treasury,  such  approval  to  be  ^gpified  to  the  trus- 
tees and  managers  of  the  savings  bank  by  the  Com- 
missioners for  the  Reduction  of  the  National  Debt. 

47.  Where  this  Act  provides  for  paymento  made 
or  to  be  made  to  any  of  the  relations  of  any  deceased 
intestate  depositor  according  to  the  statute  of  distribu- 
tion, the  provisions  thereof  shall  he  held  in  Scotland 
to  apply  to  payments  made  or  to  be  made  to  pereona 
appearing  to  be  next  of  kin  aooorduig  to  the  law  of 
Sooilaind;  and  where  this  Act  refers  to  probate  of 
the  will  of  the  deceased  or  letters  of  administration  of 
his  or  her  estate  and  efiects,  the  aaid  provisions  shall  in 
Scotland  be  held  to  apply  to  confirmation  by  the  law 
otSooikmd 

48.  If  any  dispute  shall  arise  between  the  trustees  ' 
and  managers  of  any  savings  bank  and  any  individual 
depositor  therehi,  or  any  executor,    administrator, 
next  of  kin,  or  creditor  or  assignee  of  any  depositor 
who  may  become  bankrupt  or  insolvent,  or  any  persoa 
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elaimtng  to  be  such  ezecntor,  administnitor,  next  of 
kin,  creditor,  or  assignee,  or  to  be  entitled  to  uny  mo- 
ney deposited  in  sufih  savings  bank,  then  and  in  every 
snch  case  the  matter  in  dispute  sbal!  be  referred  in 
writing  to  Ibe  barrister-at-Iaw  appointed  under  the 
said  hereby  repealed  Acts  or  this  Act,  who  shall  have 
power  to  proceed  ex  parte  on  notice  m  writing  to  the 
said  trustees  or  managers  left  or  sent  through  the  post 
office  by  the  said  barrister  to  the  office  of  the  said 
savings  bank,  and  whatever,  award,  order,  or  determi- 
nation shall  be  made  by  the  said  barrister  shall  be 
binding  and  conclusive  on  all  parties,  and  shall  be 
final  to  all  intents  and  purposes,  without  any  appeal. 

49.  On  any  snch  reference  it  shall  be  lawful  for  the 
said  barrister  and  he  is  hereby  authorised  to  inspect 
any  book  or  books  belonging  to  the  said  savings  bank 
relating  to  the  matter  in  dispute,  and  to  adminiater 
an  oath  to  any  witness  appearing  before  him,  or  to 
take  the  affirmation  in  cases  where  affirmation  is  al- 
lowed by  law  instead  of  oath ;  and  if  upon  such  oath 
or  affirmation  any  person  making  the  same  shall  wil- 
fully and  corruptly  give  any  false  evidence,  every  per- 
son so  offending  shall  be  deemed  and  taken  to  be 
guilty  of  peijury,  and  shall  be  prosecuted  and  punished 
accordingly. 

60.  No  power,  warrant,  or  letter  of  attorney 
granted  to  or  to  be  granted  by  any  person  or  persons, 
or  trustee  or  tiostees  of  any  savings  bank  as  afore- 
said, nor  any  power,  warrant,  or  letter  of  attorney 
given  by  any  depositor  or  depositors  in  the  funds  of 
any  such  savings  bank  to  any  other  person  or  persons 
authoriaing  him,  her,  or  them  to  make  any  deposit  or 
deposits  of  any  sum  or  sums  of  money  in  the  said 
funds  on  behalf  of  the  said  depositor  or  depositors,  or 
to  sign  any  document  or  instrum*ent  required  by  the 
rules  or  regulations  of  such  savings  bank  to  be  signed 
on  making  such  deposits,  or  to  receive  back  any  sum 
or  sums  of  money  deposited  in  the  said  funds,  or  the 
dividends  or  interest  arising  therefrom,  nor  any  re- 
ceipt nor  any  entry  in  any  book  of  receipt  for  money 
deposited  in  the  funds  of  any  such  savings  bank,  nor 
for  any  money  received  by  any  depositor,  his  or  her 
exeoutora  or  administrators,  asugns,  or  attorneys,  from 
the  funds  of  such  savings  bank,  nor  any  draft  or  or- 
der, nor  any  appointment  of  any  agent  or  agents,  nor 
any  certificate  or  other  instrument  for  the  revocation 
of  any  anch  app^intmenc,  nor  any  surety-bond,  nor 
any  submission  to,  or  award,  order,  or  determination 
of  the  said  barrister,  nor  any  other  instrument  or  do- 
cument whatever  required  or  authorized  to  be  given, 
issued,  signed,  made,  or  produced  in  pursuance  of  this 
Act,  shall  be  subject  or  liable  to  or  charged  with  any 
•tamp  duty  or  duties  whatsoever. 

61.  The  truatees  of  each  savings  bank  in  Ireland 
AaJlf  as  soon  as  conveniently  may  be  afler  the  pass- 
ing of  this  Act,  and  from  time  to  time  in  case  of  a 
vacancy,  appoint  an  auditor  or  auditors  to  audit  the 
accounts  of  the  said  savings  bank,  as  well  as  to  exa- 
mine and  inspect  the  books  of  the  several  depositors, 
and  the  said  truatees  shall,  immediately  after  such  ap- 
pointment, transmit  the  signature,  name,  and  address 
of  the  said  auditor  or  auditors  to  the  Gommissionora 
for  the  Bidnetk)ii  of  the  National  Debt;  and  the  trus* 
tees  of  every  such  saviags  bank  in  Irdand  shall  cause 
the  annual  and  other  statements  reqnked  to  be  trans- 


mitted under  this  Act  to  be  certified  and  verified  b^ 
the  auditor  or  auditors  appointed  by  the  said  trustees, 
in  addition  to  the  attestation  by  trastees  snd  msn^ 
gers,  as  also  required  by  this  Act,  and  shall  slso  canst 
a  certificate  fro  mthe  said  auditor  or  auditors,  as  to  the 
result  of  his  or  theur  examination  of  such  of  the  d& 
positors*  books  as  may  have  been  produced  to  him  01 
them  for  examina^n,  to  be  transmitted  with  the  siid 
aminal  statement  to  the  said  commisnoners:  ProTided 
always,  that  it  shall  be  lawful  for  the  trustees  of  anj  sodi 
savings  bank  in  Ireland  to  agree  with  the  trustees  oi 
any  other  such  savings  bank  or  banks  in  Irdand  as  to 
the  appointment  of  a  common  auditor  or  asdttors,  and 
the  auditor  or  auditors  so  appointed  for  all  the  said 
banks  shall  be  deemed  and  tsken,  as  soon  as  the  sig- 
nature, name,  and  address  shall  have  been  transmitted 
by  each  euch  bank  to  the  said  commissioneis,  to  be 
the  auditor  or  auditors  of  each  suchxhauL 

62.  Every  depositor  in  eveiy  savings  bank  in  /r^ 
land  on  his  firft  deposit  shall  be  furoished  with  a  de- 
posit book,  m  which  shall  be  printed  at  length  a  copj 
of  the  certified  rules  of  the  savings  bank  in  which  be 
shall  make  such  deposit;  and  a  duplicate  copj  of  the 
certified  rules,  and  of  every  alteration  aod  amendmeot 
thereof,  and  a  duplicate  copy  of  eveiy  annaal  state- 
ment or  account  required  by  and  fnrnisJied  to  the  said 
commissioners,  signed  by  two  trustees  or  managers  of 
any  snch  savings  bank,  shall  be  from  time  to  time  ex- 
hibited in  the  ^ce  of  such  savings  bank,  and  shall  be 
open  to  the  inspection  of  every  depositor  or  person  in- 
tending to  be  such. 

63.  The  rules  of  every  savings  bank  in  Mod 
shall  specify  a  number  of  days,  not  less  than  two  ia 
every  year  ending  on  the  twentieth  of  Ifovaaber,  m 
which  the  book  of  each  depositor  shall  be  produced  at 
the  ofliice  of  the  sud  savings  bank  for  the  porpoee  of 
being  inspected,  examined,  and  verified  with  the 
books  of  the  savings  bank  by  the  auditor  or  aoditors 

64.  If  it  shall  appear  to  tjie  satisfaction  of  the  said 
commissioners  that  the  clauses  of  this  Act,  or  the  or- 
ders, directions,  and  regulations  of  the  said  commB- 
sinners  signified  by  the  comptroller  general  to^ 
trustees  of  any  savings  bank  inlrekmd,  bare  not 
complied  with  by  the  trustees  or  managers  of 
savings  bank  in  Ireland,  it  shall  and  maj  be  U^ 
for  the  said  commissioners,  if  they  shall  so  thiok 
to  close  the  account  of  the  said  savings  bank  and 
discontinue  the  keeping  any  further  account  with^ 
trustees  thereof,  and  to  direct  that  no  farther  »i 
shall  be  received  at  the  B^nk  of  Irdand  from  « 
trustees  of  such  savings  bank  to  the  accoootof  ti 
commissioners  until  such  time  as  sach  commi&stoDi 
shall  think  proper;  provided  always,  that  the  ^ 
commissiouers  may  re-open  and  allow  the  gro»T> 
interest  of  such  accounts  during  the  time  ot  i« 
discontinuance,  and  authorize  the  receipt  of  mooejl 
the  Bank  of  Ireland,  whenever  the  said  commu^ 
ers  shall  think  fit  so  to  do,  upon  such  trnsteea  ooi 
plyhig  with  the  directions  of  such  oommis^oners;  a 
the  said  commissioners  shall  forthwith  pobliah  a  ua 
fioatton  of  such  account  being  dosed,  or  of  the  w 
bemgro-opened,inthe2)t«Win  Gasette^tn^  9^^^ 
newspqwr  published  in  the  coupty  k  which  tnes^ 
savings  bank  shall  be  established.         ,  ,. 

56.  For  the  more  cflfeclually  ascertaining  tm  w 


APPENDIX— STATUTES  26  &  27  VICTORIA. 


85 


to  time  tbe  actaal  and  progressive  state  of  the  severai 
sariogs  tianlcs  enrolled  nnder  the  provisions  of  this 
Act,  the  tnutees  and  managers  of  every  snch  savings 
bank  shall  annoallj  canse  a  general  statement  of  the 
funds  of  saeh  savings  bank  invested  in  the  Bank  of 
England  or  the  Biuok  of  Ireland  in  the  names  of  the 
oommlssioners  for  the  redaction  of  the  s^Uonal  debt 
to  be  prepared  np  to  the  tweotiein  day  of  November 
m  each  year,  showing  the  balanoe  or  principal  sum 
doe  to  all  the  depositors  collectively  in  such  saviogs 
bank*  and  a  statement  of  the  expenses  incurred,  and 
stating  in  whose  hands  snch  balance  shall  then  be  re- 
maioiog;  and  eveiy  snch  annual  statement  shall  be 
attested  by  two  managers  or  two  trustees,  or  by  one 
manager  and  one  trustee,  of  such  savings  bank,  and 
e?ery  such  annual  statement  shall  be  countersigned 
by  the  secretary  or  actuazy  of  such  savings  bank, 
and  all  such  annual  statements  shall  be  transmitted  to 
the  office  of  the  said  commissioners  for  the  reduo- 
tion  of  the  national  debt  in  London  or  Dublin  (as 
the  case  may  be)  within  nine  weeks  after  the  twenti- 
eth dnj  oi  November  in  each  year^  and  in  case  the 
trustees  of  any  snch  savmgs  bank  shall  neglect  or 
refuse  to  make  out  and  transmit  snch  accounts  as 
aforesaid,  or  in  case'  any  such  trustees  shall  at  any 
time  Defect  or  refuse  U^  obey  any  orders  or  directions 
given  by  the  said  commissioners  or  through  their 
officer,  pursuant  to  the  directtuns  of  this  Act,  it  shall 
be  lawful  for  the  said  commissioners  to  dose  the 
sooount  of  the  trustees  of  such  savings  bank,  and  to 
disooatinue  the  keeping  any  further  account  with  the 
tnutees  of  snch  savings  bank,  and  to  direct  that  no 
further  sum  shall  be  received  at  the  bank  of  England 
or  at  the  bank  of  Irdand  from  the  trustees  of  snch 
savings  bank  to  the  account  of  the  said  commis- 
sioners until  such  time  as  snch  commissioners  shall 
think  fit:  provided  always  that  it  may  be  lawful  for 
the  said  conunissioners  to  re-open  such  account,  and 
le  allow  the  growing  mterest  of  sudi  account  during 
the  time  of  rach  discontinuance,  and  to  anthorise  tbe 
receipt  of  money  at  the  Bank  of  England  or  Irdand^ 
whenever  snch  commissioners  shall  think  fit  to  do  so, 
upon  such  trustees  complying  with  th^  directions  of 
such  commissioners  or  their  officer* 

56.  If  the  annual  statements  directed  by  this  Act 
to  be  prepared  and- transmitted  by  the  trustees  of  a 
savings  bank  shall  not  be  prepared  and  transmitted 
to  the  commissioners  for  the  reduction  of  the  nstional 
debt  within  the  time  limited  by  this  Act,  it  shall  be 
lawful  for  the  said  commissioners,  or  for  tlie  comp- 
troller general  or  assistant  comptroller  acting  under 
the  said  commissioners,  and  they  and  he  are  and  is 
hereby  severally  required,  forthwith  to  publish  in  the 
London  Oazette^  and  also  in  any  newspapers  pub- 
lished in  the  county  in  which  the  savings  bank  is 
estabBshed,  the  name  of  every  such  savings  bank  so 
neglecting  or  making  default  m  transmitting  snch 
annual  statement  as  aforesud,  in  such  form  and  words 
for  the  information  of  the  depositors,  and  under  such 
regulations  as  the  said  commissioners  or  the  said 
comptroller  general  or  assistant  comptroller  shall  from 
time  to  time  think  tit. 

57.  It  shall  be  lawful  for  the  commissioners  for  the 
reduction  of  the  national  debt,  or  the  comptroller  ge- 
neral or  assistant  comptroller  acting  under  the  said 


commissioners,  if  tliey  or  be  shall  think  fit,  to  require 
from  time  to  time  of  and  from  the  trustees  and  ma- 
nagers of  any  savings  bank  a  detailed  statement  of  all 
the  expenses  whatever  incurred  bv  th^  ;;JJ  imscees 
and  managers  iu  llio  management  or  otherwise  of  the 
^ia  SAviugs  bank. 

58.  Whenever  it  shall  appear  in  any  annual  state- 
ment that  any  sum  of  money  of  or  belonging  to  a 
savings  bank  is  in  the  hands  of  any  treasurer  or  other 
person,  the  said  annual  statement  shall  be  accompa- 
nied with  a  certificate  signed  by  such  treasnror  or 
other  person,  that  the  sum  of  money  therein  men- 
tioned is  in  his  possession. 

59.  The  trustees  and  inanagers  of  every  snch  sav- 
ings bank  shall  cause  a  auplicate  of  every  such  an- 
nual statement,  accompanied  by  a  list  of  the  trustees 
and  managers  of  snch  institution  for  the  time  beings 
attested  and  countersigned  as  aforesaid,  to  be  publicly 
affixed  and  exhibited  in  some  conspicuous  part  of  the 
office  or  place  whero  the  deposits  of  such  savings 
banks  aro  usually  received,  for  the  information  of  all 
parties  making  deposits  therein;  and  every  snch 
duplicate  shall  from  time  to  time  remain  so  affixed 
and  exhibited  until  the  ensuing  annual  statement  shall 
in  like  manner  be  affixed  and  exhibited  as  aforesaid; 
and  every  depositor  shall  be  entitled  to  receive  from 
the  add  savings  bank  a  printed  copy  of  such  annual 
statement  on  payment  of  one  penny. 

60.  From  and  after  the  passing  of  this  Act  the 
commissioners  for  the  reduction  of  the  national  debt 
shall,  at  the  close  of  every  year  ending  on  the  twenti- 
eth day  of  November^  make  to  the  commissioners  of 
her  Majesty's  treasury  the  following  accounts;  first, 
of  the  gross  amount  of  all  sums  received  and  credited, 
including  interest,  and  of  all  sums  paid,  indnd- 
ing  interest,  from  the  sixth  day  of  August  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and 
seventeen  up  to  each  twentieth  day  of  November,  by 
the  said  commissioners  on  account  of  the  trustees  of 
the  several  savings  banks  in  Oreai  Britain  and  Ire- 
land, and  also  on  account  of  any  friendly  sodeties  in 
Great  Britain  respectively,  and  of  the  gross  amount 
of  all  sums,  stock,  funds,  annuities,  and  exchequer 
bills  and  other  securities  standing  in  the  names  of 
snch  commissioners  on  the  twentieth  day  of  Novem- 
ber on  account  of  any  snch  savings  banks  or  friendly 
sodeties  respectively,  and  the  sums  paid  for  the  pur- 
chase of  such  stocks,  funds,  exchequer  bills,  or  other 
securities,  and  the  gross  amount  of  the  interest  or 
dividends  recdved  thereon  by  the  said  commissioners, 
and  the  gross  amount  of  the  interest  paid  by  snch  com- 
missioners up  to  such  twentieth  day  of  November  on  all 
receipts  issued  to  the  trustees  of  snch  savings  banks  or 
friendly  sodeties  in  Oreat  Britain  and  Irdand  respec- 
tively, and  also  on  account  of  all  expenses  incurred  by 
the  said  commissioners  for  salaries  of  derks  or  other  in- 
ddental  charges  daring  the  precedingyear ;  secondly,  on 
account  of  the  whole  of  the  several  transactions  set  forth 
in  detail  which  shall  have  taken  place  during  the 
course  of  the  previous  year  in  the  investment  of  all 
monies  coming  into  their  hadtls  for  savings  banks  and 
friendly  sodeties,  and  of  the  variations,  if  any,  which 
have  taken  place  during  such  year  in  the  securities 
held  by  the  said  commissioners  fbr  those  institutions; 
and  thirdly,  an  account,  shewing  the  aggregate  amount 
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of  the  liabilitiea  of  the  GoTerament  to  the  tnutees  of 
•aviogs  banks  and  friendly  societies  respectively,  and 
the  natore,  amoont,  and  valae  of  the  secnrities  (taken 
at  the  price  of  the  day)  held  by  the  said  oommissioners 
to  meet  the  same,  stating  the  amount  of  sarplna  or 
deficiency  (as  the  case  may  be)  thereon ;  distinguish- 
ing in  each  of  such  accounts  hereby  required  to  be 
rendered  as  aforesaid  the  funds  of  savings  banks  from 
the  funds  of  friendly  societies;  and  copies  of  all  such 
accouuts  shall  be  hid  before  both  houses  of  Farlisr 
ment,  not  later  than  the  fifteenth  day  of  Fdfrwxry^  if 
Parliament  shall  be  then  sitting,  and  if  not  then  sit- 
ting then  within  ten  days  after  the  next  re-assembling 
of  Parliament. 

61.  In  every  such  account  so  to  be  made  to  the 
commissioners  of  her  Majesty's  treasury  as  herein- 
before is  provided,  a  distinct  account  shall  be  shown 
of  the  aggregate  amount  of  the  separate  surplus 
funds  of  all  savings  banks  made  up  to  such  twentieth 
day  of  November^  and  of  the  gross  amount  of  all  sums 
transferred  to  or  paid  out  of  such  surplus  ftind  in  the 
course  of  the  previous  year,  and  of  the  balance  of  such 
account  then  remaining  in  the  hands  of  the  said 
oommissioners. 

62.  For  the  purpose  of  rendering  the  accounts  of 
the  several  savings  banks  in  GreiU  Britain  and  /r0- 
kuid  uniform  and  correspondent  with  the  accounts  of 
the  commissioners  for  the  reduction  of  the  national 
debt,  the  interest  payable  to  the  depositors  in  such 
savings  banks  in  Oreat  Britain  and  Ireland  shall, 
from  and  after  the  twentieth  day  of  November  one 
thousand  eight  hundred  and  sixty-three,  be  computed 
half-yearly  to  the  twentieth  day  of  Jlfoy  and  the  twen- 
tieth day  of  November^  or  yearly  to  the  twentieth  day 
of  November  in  each  year,  as  the  case  may  be,  and  to 
no  other  periods. 

63.  It  shall  be  lawftd  for  the  sidd  commisdoners  for 
the  redaction  of  the  national  debt,  if  they  shall  so 
think  fit,  and  they  are  hereby  authorised  and  empow- 
ered, to  pay  into  the  Bank  of  England  from  time  to 
t  me  any  sum  or  sums  of  money  to  be  placed  to  their 
credit  in  account  with  the  governor  and  company  of 
the  Bank  of  Ireland  on  account  of  the  fund  for  the 
banks  for  savings,  under  such  regulations  as  shall  be 
agreed  upon  firom  time  to  time  between  the  smd  com- 
missioners and  the  said  governor  and  company  of  the 
Bank  of  Ireland,  and  all  sums  of  money  so  placed  to 
the  said  commissioners*  credit  as  aforesaid  shall  be 
carried  to  the  account  of  the  sud  commissioners  by 
the  cashiers  of  the  said  governor  and  company  of  the 
Bank  of  Ireland^  standing  in  the  books  of  the  said 
bank  under  the  title  of  ^*  The  Funds  for  the  Banks  for 
Savings,''  and  shall  be  subject  and  shall  be  applied  to 
the  several  parposes  herein-before  mentioned,  as  if 
every  such  sum  and  sums  of  money  had  been  origi- 
nally paid  into  the  Bank  of  Ireland  to  the  said  ac- 
count under  the  provisions  of  this  Act 

64.  All  receipts,  orders,  certificates,  endorsements, 
accounts,  returns,  or  instruments,  or  other  matters  or 
things  whatsoever  which  shall  be  required  for  carrying 
into  execution  this  Act,  shall  be  made  in  such  form 
and  manner,  and  containing  such  particulars,  and 
under  such  regulations  as  shall  firom  time  to  time  be 
directed  or  required  or  approved  of  by  the  said  com- 
missioners or  theur  officer  or  officers. 


65.  This  Act  shall  be  a  full  and  soffident  bdem- 
nity  and  discharge  to  the  commissioners  for  the  re- 
duction of  the  national  debt,  and  to  the  governor  ind 
company  of  the  Bank  of  En(^and  and  Bsnk  aH  In- 
land respectively,  and  their  ^cers,  fbr  sll  thiogi  to 
be  done  or  required  or  permitted  to  be  done  ponoint 
to  this  Act 

66.  It  shall  be  lawfhl  for  the  sdd  oommisBioiwn 
for  the  reduction  of  the  natioDal  debt  and  tbej 
are  hereby  authorised  and  empowered  to  appoint  a 
barrister-at-law,  and  employ  such  and  so  many  of  the 
clerks  and  other  officers  as  shall  be  necessaiy  fbr  car- 
rying into  execution  the  purposes  of  Uiis  Act,  and  it 
shall  be  lawful  for  the  lord  high  treasurer  or  the  com- 
missioners of  her  Majesty's  treasury  of  the  United 
Kingdom  of  Oreai  Britain  and  Irdand  fbr  the  time 
being,  and  he  or  they  is  or  are  hereby  ai^oriaed  and 
empowered,  to  settle  and  appoint  such  aUowaoces  u 
shall  be  proper  for  the  services,  pams,  and  labonr  of 
such  clerks  or  other  persons  to  be  appointed  and  enh 
ployed  by  the  said  eommisnoners  in  manner  and  for 
the  purposes  aforesud^  and  out  of  the  food  opoa 
which  the  establishment  of  the  sail!  oommisrioDerii 
chargeable  by  any  Act  now  in  force  to  pay  and  dis- 
charge all  such  allowances  and  all  other  iaddental 
charges  which  shall  necessarfly  attend  the  ezecstioQ 
of  this  Act,  in  such  manner  as  to  them  shall  aeem  jut 
and  reasonable. 

67.  This  Act  shall,  except  as  herem-after  ib 
excepted,  extend  to  aJl  savings  banks  estabfiahed 
or  hereafter  to  be  established  in  En^ficmd,  SeoilM 
or  IrSandy  and  Berwidt-^qHrn-Tweed,  and  the  islands 
of  Ouemeeif,  Jersey^  and  Ide  oj  Man. 

68.  This  Act  shall  not  be  held  to  repeal  any  of  the 
now  existing  statutes  relatmg  to  savings  banks  m  so 
far  as  relates  to  post  office  savings  banks  estabfiahed 
or  to  be  established  under  the  twenty-fbnith  Vktoria, 
chapter  fourteen,  nor  to  repeal  any  of  the  powers  sad 
authorities  now  vested  by  those  Acts  m  the  oomndi- 
sioners  for  the  reduction  of  the  national  debt  m  r^ 
to  the  control,  management,  investment,  eoDvenioo, 
and  regulation  of  the  funds  remitted  by  the  trastees  of 
savmgs  banks,  or  by  the  trustees  of  friendly  sodetieB 
to  the  said  commissioners. 

SCHEDULES. 

SCHEDDXJI    A. 

Act  arp  Fabts  or  Acn  BinALm 

7%$  portUmi  prints  mHaUcM9komiUmimt^r9^ 

0  Geo.  4,  0.  92— An  Act  to  consolidate  and  amend 
the  laws  relating  to  savings  banks. — The  whole. 

8.  Will.  4,  c.  14 An  Act  to  enable  depositois  la 

savings  banks  and  others  to  purchase  government  an- 
nuities through  the  medium  of  savings  banks,  and  to 
amend  an  Act  of  the  ninth  year  of  his  late  Majestj  to 
consolidate  and  amend  the  bws  relating  to  savings 
bBnkB.—Section8  21,  22,  25,  28,  29,  30,31,  32,33, 
34,  and  35. 

5  d^  6  Will.  4,  c.  57.— An  Act  to  extend  to  Scot- 
land certain  provisions  of  an  Act  of  the  ninth  year  of 
his  late  Majesty  to  consolidate  and  amend  the  lain 
relating  to  savings  banks,  and  to  consolidate  and 
amend  the  laws  relating  to  savings  banks  m  Scotland. 
—ThewhoU. 
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7  &  8  Vict,  c  83.— An  Act  to  amend  the  laws 
relating  to  savinge  banks,  and  to  the  purchase  of  go- 
yerameot  annnities  through  the  medium  of  savings 
banks. — The  whole. 

11  &  12  Vict.,  c  l33.-^n  Act  to  amend  the  laws 
rdating  to  savings  banks  in  Ireland.— TAs  tohole. 

17&  18  Vict.,  c  50 An  Act  to  continue  an 

Act  of  the  twelfth  year  of  her  present  Majesty  for 
amending  the  laws  relating  to  savings  banks  in  Ire 
land,  and  to  authorise  friendly  societies  to  invest  the 
whole  of  their  funds  in  savings  banks. — Section  2. 

22  &  23  Vict^  c.  53.— An  Act  to  enable  charita- 
ble and  provident  societies  and  penny  savings  banks 
to  invest  all  their  proceeds  in  savings  banks. — The 
whole. 

23  &  24  Viet,  a  137 — ^An  Act  to  make  fhrther 
provision  with  respect  to  monies  received  from  savings 
banks  aad  friendly  societies. — The  whole. 

SCHEDULE  B. 

FoBU  or  CsBTmcATK  FOB  Tbansfsb  to  AJwnaR 
SAYnras  Bank. 

timnilbr  his  [or  her] 


To  be 


ned  to  aaj  depositor  desiring  to  tv 
deposits  from  one  savings  bank  to 


Savings  bank  at  ,  in  the  ooonty  of 

Whebbas  of  a  depositor  in  the 

above  named  savings  bank,  is  desirous  of  closing  his 
[or  her]  aoconnt  with  the  said  bank  for  the  purpose 
of  transferring  his  [or  her]  deposits  to  the  savings 
bank  at  in  the  oonatj  of  ,  and  to 

enable  him  [or  her]  so  to  do,  the  said  depositor  has 
applied  for  a  certificate  of  the  whole  amount  due  to 
him  [or  her]  pursuant  to  the  Act  [referring  to  this 
Aet^i  we  heieby  certify  that  the  sum  due  to  the  said 
dq)08itor  for  money  deposited  by  him  [or  her]  in  this 
ssTings  bank,  inclusive  of  all  interest  due  to  him  [or 
her]  to  this  date,  amounts  to  the  sum  of  [etaie  the 
aaunmi  in  wortU},  of  which  the  sum  of  [itaU  the 
aaumnit  ifony^  in  words']  has  been  deposited  shice 
the  twentieth  of  November  last;  and  we  further  cer- 
tify that  his  [or  her]  account  with  this  savings  bank 
baa  been  dosed  by  the  issue  of  this  certificate. 
Witneaaour  hands  this        day  of  18    • 

Two  of  the  trustees  or  ma- 
nagere  [appointed,  for  this 
object,  by  the  trustees]  of 
the  above-named  savings 
bank. 


Kyamined 


Actnary  or  Secretary  of  the 
above-named  savings  bank. 


CAP.  LXXXVilL 

An  Act  to  enable  landed  proprietors  to  construct 
works  for  the  drainage  and  improvement  of  lands 
in  Irdwnd.  [28th  July,  1863.] 

Sec  1.  SItort  UOe. 

2.  To  apply  to  Ir^ani  otdy. 

3.  Definition  of  terms. 

4.  CknuUttttion  of  electioe  drainage  districts. 

5.  Commmioners  to  he  a  body  corporate. 

6.  Mode  of  constituting  elective  drainage  district. 

Power  ofinspedor. 


7.  Evidence  of  constitution  of  dMStricL 

8.  Power  to  commissioners  to  extend  time  f^ 

completion  oj  works. 

9.  Definition  of  ** proprietor.** 

10.  Provision  astoprtjmetor^i^hy  corporations 

and  companies. 

11.  Provision  in  case  of  no  proprietor. 

12.  ConstHuiion  of  drainage  boards. 

13.  Regulations  as  to  drainage  boards. 

14.  Rules  to  be  observed  with  respect  Selectors  of 

drainage  boards. 

15.  ffow  value  is  to  be  ascertained. 

16.  Mode  of  election  of  drainage  boards^  and 

proceedings  thereof. 

17.  Certain  provisions  of  10  ^11  VioLclS,  in- 

corporated. 

18.  Power  to  execute  the  works. 

19*  Powers  enabling  drainage  board  to  carry  on 
works. 

20.  Power  to  purchase  lands. 

21.  8^9  Vict,  c  18,  incorporated. 

22.  Drainage  board  to  have  same  powers  as  a 

radway  company. 

23.  Commissioners  of  Public  Works  to  appouA 

an  arbitrator  on  a^ppHoation  of  dsncdnage 
board. 

24.  Power  to  aMtrator  to  call  for  documents 

and  administer  oaths. 

25.  Arbitrator  to  mtdce  and  subscribe  declaration 

before  acting. 

26.  Proceedings  to  ascertain  purchoH  money  and 

compensation  for  injuries. 

27.  Provisions  of  14  4r  15  VicL  c  70,  and  23 

24  Vict.  c.  97»  as  to  ascertainment  oJ  claime 
incorporated. 

28.  Assessment  of  ooayiiensation  to  miUowners. 
29-  Provision  fm*  payment  of  expenses  of  com- 
missioners. 

30.  After  award  drainage  board  may  commence 

the  works. 

31.  Compenaaiion  to  be  ascertained  as  before  pro* 

vided. 

32.  Saving  of  existing  licMities  to  rqxur. 

33.  Power  to  drainage  boards  to  borrow  moi^ 

for  the  purposes  of  this  Act. 
84.  Power  to  drainage  boards  to  granidAentures 
to  lenders  for  principal  and  interest.  Form 
of  debenture.    Debentures  mt^  be  transfer- 
red. 

35.  Drainage  boards  to  pc^  off  debentures  on  no* 

ties  after  period  limited  for  such  purpose. 

36.  Power  to  commissioners  of  Public  Works  to 

make  advances. 
97.  Application  by  memoriaL 
38.  Commissioners  to  make  an  order  for  advance. 

Every  loan  to  be  issued  by  instalments. 
39*  Onconypletionofworks^commissionerstomake 

award. 

40.  A  draft  of  the  award  to  be  printed  andpub* 

li^wdj  and  a  copy  deposited  with  the  derk 
efihepeace.  Notice  thereof  to  he  posted  at 
the  usual  places,  and  inserted  in  newspapers 
requiring  persons  objecting  thereto  to  send 
in  their  objections. 

41.  Drainage  board  to  ftimish  documents. 
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42.  CemMiMMfOiierff  or  ons  of  them  to  examine  into 

eibjecHone. 

43.  Award  to  he  enrolled,    . 

44*  Apportioned  eaepeneea  to  he  ehaitffid  on  lands. 

46.  In  ease  of  nonpayment  of  money  eo  charged, 
drainage  hoards  may  enter  into  receipt  of 
the  renis^  and  mortgage  the  land, 

46.  In  case  oj  loanhythe  Commissionere  of  Pub- 

Ik  works^  th^  may  make  award, 

47.  A  rentcharge  of  £6  10c  f^r  every  £100 

charged, 

48.  Priority  of  rentcharge, 

49.  Charges  to  extend  to  the  entire  denomination 

of  land  drained, 

60.  Bentcharges  to  he  paid, 

61.  Certain  clauses  m  10  ^  11  VicLc  32,  in- 

corporated, 

62.  Powers  of  commissionere  as  to  summoning 

witnesses^  9fc 

63.  Costs  oJ  arUtratian  to  he  deemed  part  of  ex- 

penses, 

64.  Tenants  paying  monks  on  aeoouni  ofland- 

lord  to  deduct  them  from  rent, 
56.  PropriaorsifUeeihanJeeeimpkmayoharge 
the  ezpeneee  on  the  lands, 

66.  Commksioners  to  determine  amount  oJ  in- 

creased rent  to  hepaidfor  land  hnproeed, 

67.  Drainage  hoard  to  hold  annual  meetinge,  and 

fix  the  amount  to  he  raieedfor  maintenanee 
and  repairs  for  the  ensuing  year, 

58.  Pdloer  to  drainage  hoard  to  release. 

69.  Power  to  drainage  hoard  to  $M  lands  not 
required. 

60.  Power  to  recover  maintenance  rates  hy  dvU 

hilL 

61.  Service  ofnotioee  on  occupiers  and  proprie- 

tore, 

62.  Notices  to  corporations  to  he  kft  at  their  prin- 

cipal office, 

63.  On  death  of  arbkrator^  commissioners  to  flgp- 

point  another, 

64.  Commissioners  oJ  puhUc  works  may  £g9point 

an  officer  to  inspect  and  rqtort  tqHm  execu- 
tion of  works, 
€6.  Costs  of  legal  proceedings  on  part  of  drain- 
agehoarde. 

66.  Any  person  swearing  falsefy,  guilty  of  per- 

jury. 

67.  Tender  of  amends. 

68.  Saving  rights  of  canal  owners^  wharfingers, 

ire 

69.  l>rainage  hoards  not  to  divert  rivers  eo  as  to 

injure  harhours, 

70.  Power  to  Canal  Commissionsrs  to  alter  sewers, 
71    Penalty  on  persons  creaUng  obstructions  or 


72.  Powar  to  dhxinage  hoards  to  remove  or  alter 

any  insufficient  hridges^  Sfc 

73.  In  xue  new  bridge^  ^c.  should  confer  a  pub- 

Uchenefit  a  portion  of  the  expense  to  he  pcttd 
hy  the  county. 

74.  Proviso  in  case  of  a  new  bridge  hdng  in  two 

counties* 
15.  In  case  grand  jury  re/use  to  Resent,  the 
Court  to  make  an  ordar. 


76.  Exchangee  may  he  made  of  land, 

77.  Notice  oj  euch  exchanges  to  he  given. 

78.  Security  to  he  given. 

79.  Provision  in  case  ofdUretkn  {flood  hwn- 

dory, 

80.  Power  to  drainage  hoards,  in  cam  mm  power 

he  improved^  with  owner^s  eonsentf  to  rau 
the  miUowner  towarde  the  esq^enses  of  ik 
worke, 

'*  Whibxas  it  is  expedioit  thsl  Uie  proprieton  of 
landi  in  Ireland  should  be  enabled  to  oonstrect  and 
maintidn  woiks  fOr  drainage  and  other  improyements 
of  their  lands : '  Be  it  therefore  enacted  by  the  Queen's 
most  exoelleat  Mi^esty,  by  and  with  the  sdTiee  and 
consent  of  the  lords  spiritual  and  temporal,  and  com- 
mons in  this  present  Parliament  nflsmnbkd,  and  bj 
the  anthority  of  the  same,  as  follows: 

Pekldoxabt. 

1.  This  Act  may  be  cited  for  all  pmposes  as  **TIm 
Drainage  and  Improvement  of  Lands  Act  {IrdaadX 
1863.»» 

2.  This  Act  shall  extend  to  Irdand  only. 

3.  *'  Wateroonrse  **  shall  iacinde  dl  riTora,  atieamsi 
drains,  sewers,  and  passages  thiovgh  which  water 
flows: 

^  Person"  shall  indnde  any  body  of  penona,  eo^ 
porate  or  nnincorporate,  nnlesa  there  ia  some- 
thhig  in  the  context  inconsistent  therewith: 

M  Commissioners"  shall  mean  her  Majeaty'a  Com- 
missioners of  Pnblie  Works  in  Ir^and  for  the 
time  being,  or  any  one  or  more  ef  them: 

"  Owner,"  as  used  throngfaont  this  Act,  ahall  bare 
the  same  meaning  as  it  has  in  *'The  Lands 
Clauses  Gonsolidatioa  Act,  1846:  ** 

In  the  constmction  of  this  Act  the  woid  *<d!8triei" 
shall  mean  and  indnde  Uie  lands  meatioMd 
and  described  or  refemdd  to  hitbemapior 
plans  and  schedules  as  approved  of  by  the 
Commisuoners  of  Public  Works: 

''Land"  shall  extend  to  all  arable  paatnn,  or 
otherwise  profitable,  and  to  all  waste  nncolti- 
▼ated  land,  and  shall  also  extend  to  Bueeanages, 
tenements,  mills,  weirs,  easements,  &berie8» 
and  other  hereditaments,  corporeal  or  mo(»^ 
pMeal,  and  any  estate  or  mterest  tbernn,  and 
any  undivided  part  thereof  or  any  of  them: 

'•  Petitioners  "  shall  mean  those  who  siiaU  petttioB 
for  the  purpose  of  putting  this  Act  into  ex^ 
cution. 

EuBcnTB  DAAnuoB  Dmnionir 
^  4.  Any  person  or  persons  interested  m  any  land 
liable  to  be  flooded,  or  ^injured  by  water,  or  the  dwo- 
age  whereof  may  be  capable  of  being  improTed,  may, 
with  the  consent  of  the  Commissioners  of  Pablic 
Works,  as  hereinafler  mentioned,  constitute  socb  land, 
or  other  area  of  land,  a  separate  drainage  district. 

6.  The  '*  Commission^rH  "  for  the  porpoaea  of  this 
Act  shall  be  a  body  corporate  and  posaesa  a  common 
seal. 

6.  The  following  proceedings  shall  be  taken  for  the 
pnrpoae  of  obtaining  the  sanction  and  order  of  the 
Commissioners  of  Public  Woiks: 

(1.)  A  petition  shall  be  presented  to  theoo,  aUting 
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the  proposed  bonndaries  of  the  district  bj 
refenoce  to  a  map,  or  ia  such  other  manner 
as  they  shall  think  expedient,  and  also 
stating  the  ajLigencies  which  render  the  for- 
mation of  sach  drainage  district  necessary : 
It  shall  be  signed  by  the  petitioners,  and 
shall  be  accompanied  by  proper  schedules, 
msiiga,  pUnSp  and  sections  showing  the  drain- 
age works  proposed  to  be  executed  withm 
such  district,  including  therem  all  works 
necessary  for  any  oatfaO,  and  showmg  the 
land  to  be  drained  or  improved  by  such 
drainage,  and  showing  in  one  or  more  of 
sach  schednloi  the  reputed  proprietors  and 
ooenpiers  thereof;  and  the  lands  or  other 
property  required  to  be  taken  for  or  likely 
to  be  injured  by  the  proposed  works  or  the 
making  of  any  oatfidl,  and  the  reputed  pro- 
prietors and  occupiers  thereof  and  showing, 
so  far  as  may  be  possible,  the  line,  course, 
and  situation  of  the  streams,  watercourses, 
drains,  rivers,  and  lakes  intended  to  be 
clearedi  scoured,  or  embanked,  and  the  re- 
quisite yariations,  diverBions,  abridgments, 
or  enlargements  of  the  same,  and  the  direc- 
tion and  extent  of  any  new  drains,  water- 
conrses,  or  works  necessary  to  be  made, 
and  the  land  in  and  through  which  the  same 
are  to  be  made;  and  such  petition  shall  also 
be  accompanied  by  an  estimate  of  the  ex- 
pense of  the  proposed  works,  including  in 
sach  estimate  the  probable  amount  of  money 
payable  as  compensatkm  m  respect  of  any 
injuiy  likely  to  be  occasioned  by  such  work^ 
or  for  the  pnrchase  of  any  land,  houses, 
fisheries,  weirs,  mills,  or  other  property  re- 
quired to  be  tsken  or  purchased  for  the  pur- 
pose of  soch  works,  and  other  misceUa- 
neous  expenses  likely  to  be  incurred;  and 
such  schedules  shall  also  set  forth  the  then 
afCtual  value  of  the  land  to  be  drained  or 
improved  by  drsinage  by  the  proposed 
works,  so  far  as  the  petitioners  shall  be 
able  to  sscertain  the  same,  and  the  probable 
increase  in  such  value  by  the  proposed  works 
and  such  actual  value  and  estimated  in- 
crease shall  be  stated  m  the  said  schedules, 
and  also  the  proportions  in  which  such  lands 
should  oontribnte  towards  the  payment  of 
the  costs  of  the  proposed  works,  specifying 
such  prqiKMtions  in  the  ratio  of  the  esti- 
mated increase  in  the  value  of  such  Unds; 
and  the  petitioners  shall  cause  to  be  made 
copies  of  the  said  schedules,  maps,  plans, 
sections,  and  estimate,  and  shall  cause  such 
copies  to  be  deposited  in  such  convenient 
place  or  places  sa  the  said  petitioners  shall 
think  proper,  withm  or  in  the  immediate 
vicinity  of  the  district  in  which  such  land 
or  the  river  or  part  of  a  river  shall  be  si- 
tuate, there  to  remain  open  for  public  in- 
spection at  all  reasonable  Umesfor  three 
successive  weeks;  and  all  persons  shall  be 
at  liberty  to  uispe(Bt  or  make  copies  of  oi 
extracu  from  the  said  schedules,  maps, 


pkns,  sections,  and  estimate,  and  copies 
thereof  or  extracts  therefrom  shall  be  made 
lor  any  person  who  shall  require  the  same, 
on  payment  of  the  costs  of  making  such 
copies  or  extracts: 

And  the  said  petitioners  shall  cause  a 
notice,  stating  the  place  or  places  in  which 
cc^ies  of  the  said  schedules,  maps,  plans, 
sections,  and  estimate  have  been  deposited 
as  aforesaid,  to  be  lod^  with  the  clerks  of 
the  unions  respectively,  and  to  be  published 
in  some  newspaper  usually  circulated  in  the 
district  m  which  the  land  or  river,  or  part 
of  a  river,  proposed  to  be  drained  or  im- 
proved, shsJl  be  situated,  or  m  the  imme- 
diate vicmity  thereof  and  also  to  be  served 
on  the  proprietor  by  delivery  of  the  same 
personally,  or,  if  such  proprietor  is  absent 
from  Ireland,'  to  his  agent,  or  by  leavuig 
the  same  at  the  usual  or  last  known  place 
of  abode  of  such  proprietor  as  aforesaid,  or 
by  forwarding  the  same  by  post  in  a  pre- 
paid letter  addressed  to  the  nsual  orUst 
known  pkure  of  abode  of  such  proprietor; 
and  m  all  cases  where  it  shall  be  proposed 
to  take  or  remove  any  mill  or  factory,  or  to 
lower,  raise,  or  modify  any  weir,  dam,  or 
other  work  or  obstmction  connected  with 
any  mill  or  (kctory,  a  copy  of  such  notice 
shall  be  served  on  tiie  owner,  lessee,  or  oc- 
cupier, or  person  in  charge  of  such  mill  or 
factory,  and  be  posted  on  the  door  or  wall 
thereof;  and  by  such  notice  all  parties  in- 
terested shall  be  required,  on  or  before  a 
day  to  be  therdn  named,  not  sooner  than 
two  months  from  sach  publication  and  post- 
ing or  service  as  aforesaid  of  such  notice,  to 
transmit  to  the  said  petitioners  thdr  objec- 
tions, if  any,  to  the  said  schedules,  maps, 
phins,  sections,  and  estknates,  and  all  other 
objections  whkh  such  parties  shall  think  fit 
to  make  with  respect  to  anything  proposed 
to  be  done  under  the  provisions  of  this  Act; 
and  the  petitioners  shall  by  the  same  notice 
specify  thdr  intention  of  having  an  inspec- 
tor sent  to  the  district,  befi>re  whom  Idl 
persons  interested  m  the  proposed  works, 
or  having  any  objection  thereto,  shall  be 
required  to  appear,  at  a  time  and  place  to 
be  fixed  by  such  notice: 
(2.)  After  the  expiration  of  the  period  mentioned 
m  such  notice  for  sending  in  objections,  the 
said  commissioners  shall  send  an  inspector 
to  the  district  for  the  purpose  of  making 
inquiries  as  to  the  propriety  of  constituting 
the  proposed  district,  and  as  to  the  aotfuiit 
of  the  proprietors  thereto;  and  they  shall 
deliver  to  such  inspector  the  scheduled, 
maps,  plans,  sections,  and  estimate  which 
shidl  have  been  deposited  with  them  under 
the  provisions  herembefore  contained:  The 
peraon  so  sent  as  inspector  by  the  commis- 
sioners shall,  in  no  case  be  the  same  person 
who  may  have  previously  reported  for  the 
petitioners!  nor  shall  the  person  so  sent  by 
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the  oommiasiooen  be  afterwards  in  any  way 
employed  in  the  execution  of  any  of  the 
worka  in  the  district: 

(3.)  The  inspector  shall  proceed  to  the  district,  and 
make  all  necessary  inqairies  with  respect  to 
the  propriety  of  constituting  such  district, 
and  also  with  respect  to  the  area  of  land  to 
be  comprised  therein:  And  such  inspector 
shall,  at  the  time  and  place  named  in  snch 
notice  as  aforesaid,  or  at  snch  other  time  and 
pUu»  as  the  petitioners  may  by  any  fhrther 
notice  appoint,  attend,  and  shall  have  power 
to  a4ionm  from  time  to  time,  or  hold  snch 
new  meeting  as  he  may  find  necessary,  and 
shall  inquire  into  the  correctness  of  the 
iohednles  containing  the  names  of  such  pro- 
prietors and  occupiers  as  aforesaid,  and 
shall  hear  all  such  objections  as  shall  have 
been  or  shall  then  be  made  by  any  person 
or  persons  interested  in  the  said  lands  or 
river,  or  any  person  on  his  or  their  behalf, 
as  to  any  omission  or  misdescription  in  such 
schedules,  or  any  name  improperly  inserted 
therein,  and  shall  hear  all  such  other  objec- 
tions as  shall  have  been  or  shall  be  then 
and  there  made  by  such  person  or  persons 
to  the  schedules,  maps,  plans,  sections,  and 
estimate  which  shall  have  been  made  under 
the  provisions  hereinbefore  contained;  and 
the  said  inspector  shall  also  hear  and  in- 
quire, on  oath  (which  he  is  hereby  autho- 
rised'to  administer)  or  otherwise,  into  all 
such  objections  by  any  of  the  peraons  afore- 
said to  the  Sttd  proposed  works  as  shall 
have  have  been  or  shdl  then  and  there  be 
made,  and  also  all  objections  to  the  suted 
value  of  the  land,  or  to  the  stated  probable 
increase  In  such  value,  as  the  same  shall 
have  been  respectively  set  forth  b  the  said 
schedules,  and  also  into  all  such  objections 
as  shall  have  been  made,  ot  shall  then  and 
there  be  made,  by  or  on  behalf  of  the  owner, 
lessee,  or  occupier,  or  other  person  interested 
in  any  mill  or  factory  likely  to  be  affiscted 
by  anything  proposed  to  be  done  in  snch 
district  under  any  of  the  provisions  of  this 
Act,  and  after  having  considered  all  such 
objections  as  afor^id  he  shall  cause  such 
alterations  (if  any)  as  he  may  deem  expe- 
dient to  be  made  in  the  said  schedules, 
maps,  plans,  sections,  and  estimate,  and 
shall  sign  the  same;  and  such  schedules, 
maps,  plans,  sections,  and  estimate  so  signed 
by  the  said  inspector  shall  be  preserved  by 
the  said  commissioners  in  their  offioe  in 
DubUn^  and  a  copy  thereof  shall  be  depo- 
sited by  the  petitioners  with  the  derk  of  the 
peace  of  each  county  wherdn  snch  works 
are  proposed  to  be  executed,  and  shall  be 
open  to  public  inspection  at  all  reasonable 
times  on  payment  of  a  foe  of  one  shilling: 

(4.)  Any  inspector  sent  by  the  commissioners  in 
pursuance  of  this  Act  may,  by  himself  and 
his  servants,  enter  upon  any  lands  in  order 
to  obtun  information  upon  any  of  the  mat« 


ters  aforesMd,  and  may  do  all  such  things 
as  to  him  sludl  seem  expedient  and  neces- 
sary  for  the  purposes  of  his  inspection  ud 
report,  making  reasonable  compensation  for 
any  injniy  which  may  be  done  by  him  or 
his  servants,  and  he  may  also,  by  sammons 
under  his  hand,  require  to  appear  before 
him,  at  some  convenient  pboe  witlunor 
near  the  proposed  district,  any   penoos 
whomsoever,  and  examine  them  upon  oath 
or  otherwise  touching  any  matter  relating 
to  the  purposes  of  the  enquiry,  and  he  maj 
by  any  such  summons  require  any  officer  of 
or  acting  under  any  corporation  orgnar- 
dians  of  the  poor,  and  any  commiflBioner, 
trustee,  officer,  or  person  acting  under  any 
local  Act  of  Pariiament  in  force  within  the 
district  to  which  any  such  inquiiy  maj  re- 
late, to  produce  before  hhn  any  surreys, 
plans,  sections,  rate  books,  or  other  like  do- 
cuments which  may  by  reason  of  their  offioe 
be  fai  their  custody  or  control  tooching  any 
matter  relating  to  the  purposes  of  anch  in- 
quiiy; and  such  inspector  may  examine, 
inspect,  or  take  copies  of  any  snch  books, 
surveys,  plans,  sections,  and  documents,  or 
any  of  them,  or  part  thereof;  and  whoso- 
ever refuses  to  permit  any  sudi  faispector  or 
his  servants  to  do  any  of  the  matters  afore- 
said, or  wilfolly  disturbs  or  interferes  with 
him  or  them  in  the  course  of  tbor  inspec- 
tion, or  wOfnlly  disobeys  any  snch  summons, 
or  prsvenls  any  such  inspector  from  exam- 
ining, inspecting,  or  taking  copies  as  afore- 
sdd,  or  refhses  to  answer  any  qaestion  pat 
to  him  by  such  inspector  for  the  purposes 
of  the  said  inquiry,  shall  be  liable  to  a  pe- 
nalty not  exceeding  five  pounds  for  e?ery 
snch  oftence,  to  be  recovered  in  a  summary 
manner  before  two  justices  of  the  pesce  sit- 
ting at  petty  sessions  in  any  district  within 
the  jurisdiction  of  which  any  of  the  lands 
In  the  proposed  dndnage  district  are  aitoate; 
but  no  person  shall  be  required  to  attend 
before  the  inspector  in  obedience  to  any 
summons  unless  the  reasonable  charges  of 
his  attendance  have  been  paid  or  tendered 
to  him: 
(5.)  The  inspector  shall  report  the  result  of  his  k- 
quiries  to  the  commissioners,  who  shall 
transmit  a  certified  copy  thereof  to  the  pe- 
titioners; and  the  petitioners  shall  lodg? 
copies  of  ssch  report  with  the  clerk  or 
clerks  of  the  unions  respectively,  and  shall 
forthwith  cause  a  notice,  stating  that  said 
report  has  been  so  lodged,  to  be  published 
in  some  newspaper  usually  eueuhtted  u  the 
proposed  district;  and  objections  in  writmg 
to  said  report,  or  any  part  thereof,  may, 
within  one  month  from  the  lodging  of  said 
report,  be  served  on  or  transmitted  by  post 
to  the  said  commissioners  at  their  office  in 
Dvblin  by  or  on  the  part  of  any  proprietor 
in  the  propoeed  district;  and  the  said  com- 
missioners, after  havug  considered  soch  oh- 
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Jeeliomi  Qi  inyX  naj.  If  satisfied  with  the 
propriety  of  coDstitiitbg  the  district,  and 
thai  the  proprietors  of  two  thud  parts  in 
▼aliie  of  soch  Und  in  the  proposed  district 
are  in  favoor  thereof^  and  have  snbseqoentlj 
to  the  report  of  such  inspector  assented 
thereto  in  writing,  make  a  provisional  order 
mder  their  seal  declaring  the  area  In  such 
provisional  order  mentioned  or  referred  to, 
to  he  a  dnunage  district;  provided  that  no 
snch  provisionid  order  shall  be  made  autho- 
rising a  drainage  board  to  remove  or  inja- 
rionsly  interfere  with  any  miihrace,  mildam, 
ireur,  or  other  fike  obstmction,  whereby  the 
level  of  water  is  raised  for  milling  or  other 
purposes  of  profit,  unless  upon  the  report  of 
their  inspector  they  shall  be  satisfied  that 
any  iiyury  that  may  be  caused  tbereb>  is  of 
a  nature  to  admit  of  being  fiilly  compensated 
lor  by  money: 

(6.)  Notice  of  the  provisional  order  shall  be  pnb- 
lished  by  the  petitlonen  in  the  Dublin  Ga- 
utUj  and  in  some  newspaper  circulating  in 
the  district  to  which  it  relates,  and  copies 
thereof  shall  be  served  in  such  manner  and 
upon  such  persons  as  the  commissioners 
may  reqnure: 

(7.)  Upon  the  receipt  of  the  report  of  the  inspector 
the  commissioners  may,  by  provisional  or- 
der under  their  seal,  constitute  the  area 
mentioned  in  the  petition  or  report,  with 
such  alterations  of  boundaries.  If  any,  as 
they  thhik  fit,  a  separate  drainage  district; 
and  it  shall  be  the  duty  of  the  commis- 
sioners, as  soon  a#  conveniently  may  be,  to 
take  all  proper  steps  for  the  confirmation  of 
such  provisional  order  by  Act  of  Parlia- 
ment, and  when  so  confirmed  it  shall  be 
deemed  to  be  a  public  general  Act  of  Par- 
liament, and  take  effect  aoeordingly,  but 
previous  to  such  confirmation  it  i^dl  not 
be  of  any  validity  whatever: 

(8.)  No  petition  for  constitutmg  a  district  under 
this  Act  shall  be  entertained  until  the  peti- 
tioners have  given  such  security  for  costs 
by  deposit  of  such  sum  of  money  as  the 
said  commissbners  shall  require;  and  in 
the  event  of  a  drainage  district  not  being 
constituted  in  pursuance  of  such  petition, 
the  petitioners  shall  pay  all  costs,  charges, 
and  expenses,  including  the  expense  incnr- 
led  by  reason  of  the  presenting  of  the  peti- 
tion and  of  the  appointment  of  such  inspec- 
tor; but  in  the  event  of  the  drainage  dis- 
trict bdng  constituted,  snch  costs,  charges, 
and  expenses  shall  be  deemed  to  be  ex- 
penses Incidental  to  the  execution  of  the 
works,  and  shall  be  defrayed  accordingly 
out  of  the  monies  to  be  raised  by  virtue  of 
this  Act;  and  snch  order  shall,  by  reference 
to  maps  or  otheiwise,  as  the  commissioners 
may  think  proper,  state  the  lands  proposed 
to  be  purchased  for  the  proposed  works, 
subject  to  such  alterations  and  deviations 
therefiftmi  as  the  commissionen  may  there- 


after sanction;  and  such  order,  shall  also 
limit  the  time  within  which  the  works  in 
any  snch  district  shall  be  completed,  and 
state  the  several  matters  and  things  herein- 
after  mentioned,  and  the  commissioners 
may  also  state  in  such  order  such  other 
matters  and  things  as  they  may  think  proper, 
according  to  the  circumstances  of  each  par- 
ticular esse. 
7*  The  making  of  such  order  shall  be  conclusive 
evidence  that  all  the  requirements  of  thb  Act  in  re- 
spect of  proceedings  required  to  be  taken  previansly 
to  the  making  of  snch  oi^r  have  been  complied  with. 

8.  It  may  be  lawful  for  the  said  commissioners, 
upon  sniBcient  ground  being  laid  before  them,  to  ex- 
tend the  time  by  any  siwh  order  limited  for  the  com- 
pletion of  any  snch  proposed  works  to  such  further 
period,  not  exceeding  three  years,  as  may  by  the  said 
commissk>ners  be  deemed  right,  also  to  sanction  within 
such  extended  time  the'  purchase  of  such  additional 
land  as  may  from  time  to  time  appear  necessary  for 
the  execution  of  the  proposed  works. 

9.  Thedefinition  of  the  term  **proprietor'*  contained 
in  the  Act  of  Pariiament  of  the  fifth  and  sixth  years 
of  her  Mi^esty,  chapter  eighty-nine,  shall  apply  to 
thb  Act,  and  the  twenty-third,  twenty-fifth,  twenty- 
sixth,  and  twenty-eighth  sections  of  the  said  last- 
mentioned  Act  shall  be  deemed  to  be  incorporated 
in  this  Act. 

10.  Where  a  corporation  aggregate,  a  joint  stock 
or  other  company,  or  any  body  of  proprietors  or  un- 
dertakers, is  proprietor  ii  any  lan4  each  cojporation, 
company,  body  of  proprietors  or  undertakers  respec- 
tively shall  be  deemed  to  be  one  proprietor  for  the 
purpose  of  givmg  an  assent  or  dissent  under  this  Act, 
and  may  express  their  assent  or  dissent  in  writing  un- 
der their  common  seal  in  the  case  of  a  corporation, 
and  in  any  other  case  under  Uie  hands  of  three  direo- 
tors  or  other  persons  in  the  direction  or  management 
of  the  company  or  concern ;  but  no  member  of  such 
corporation,  nor  proprietor  or  person  interested  in  snch 
company  or  concern,  shall  be  entitled  to  dissent  indi* 
vidnally  as  a  proprietor  in  respect  of  snch  land. 

11.  When  any  portion  of  land  comprised  within 
the  boundaries  referred  to  in  any  such  petition  as  is 
hereinbefore  mentioned  appears  to  have  no  proprietor 
within  the  meaning  of  this  Act,  or  the  proprietor  can- 
not be  found,  the  land  so  circumstanced  shall  be  alto- 
gether excluded  in  any  computation  that  may  be  made 
of  the  proportion  borne  by  the  dissentmg  proprietors 
of  any  area  of  land,  as  herembefore  provided,  to  the 
aggregate  value  of  such  land. 

12.  After  the  constitution  of  a  district  the  execu- 
tion of  the  works  necessary  in  the  said  district  shall 
be  vested  in  a  board,  hereinafter  called  a  drainnge 
board,  and  such  board  shall  be  a  body  corporate,  witti 
perpetual  sncccMion  and  a  common  seal,  having  capa- 
city to  hokl  lands  for  all  the  purposes  of  their  consti- 
tution. 

13.  Subject  to  any  provisions  to  the  contrary  that 
may  be  made  by  the  order  constituting  the  district, 
the  following  regulations  shall  be  made  with  respect 
to  drainage  boards: 

(1.)  I^e  members  of  the  first  drainage  board  shall 
be  named  by  the  commissioners  in  the  order 
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comtitoting  the  drainage  ^sftricti  and  such 
Older  shall  fix  the  nmnber  of  which  the 
board  b  to  oonsist,  the  mode  of  summoning 
the  firat  meeting  of  the  board,  the  qnalifica- 
tiun  of  enbeeqnent  members  of  the  board, 
'  and  the  time  at  which  the  first  and  snbse- 
qnentlj  appomted  members  of  the  board 
are  to  vacate  their  officeSt  snch  time  not 
being  later  than  the  end  of  the  month  of 
S^iemher  in  the  year  fbUowing  that  in 
which  snch  order  is  made: 
(2.)  The  members  of  ereiy  board  snooeedhig  the 
first  board  shall  vacate  their  offices  on  the 
first  Thursday  in  Septemba  In  each  soo- 
eeeding  year,  or  on  snch  other  day  as  may 
be  prescribed  by  the  board: 
(8.)  The  ofllces  of  vacatbg  members  shall  be  filled 
np  by  an  equal  number  of  qualified  persons, 
to  be  elected  as  hereinafter  mentioned: 
(4.)  Bveiy  member  of  a  drainage  board  going  out 
of  office  shall  be  re-eligible;  and  if  at  any 
time  when  an  election  of  members  ought 
to  take  place,  the  places  of  any  retiring 
members  are  not  filled  up,  the  retiring 
members  whosci  places  are  not  filled  up 
shall  continue  b  office  until  tiie  socoeeding 
year: 
(5.)  Any  casual  vacancy  occurring  in  the  board 
may  be  filled  np  by  the  board;  but  any  per- 
son so  chosen  shall  retain  his  office  so  long 
only  as  the  vacating  member  wonld  have 
retuned  the  same  if  no  vacan^  had  oc- 
curred: 
(6.)  During  any  vacancy  in  the  board  the  continu- 
ing members  shall  act  as  If  such  vacancy 
hi^ not  occurred: 
(7.)  Any  person  who  acto  as  member  of  a  drainage 
board  without  being  qualified  as  required 
by  the  order  of  the  commissioners  shall  in- 
cur a  penalty  not  exceeding  fifty  pounds; 
and  in  any  proceeding  for  the  recovery  of 
such  penalty  the  burden  of  proving  qualifi- 
cation shall  be  npon  the  person  against 
whom  such  proceeding  is  taken: 
(8.)  All  acts  done  by  any  meeting  of  a  drainage 
board,  or  of  any  committee  of  a  drainage 
board,  or  by  any  person  acting  asameml)er 
of  a  drainage  boaxd,  shall,  notwithstanding 
it  may  be  afterwards  discovered  tiiat  there 
was  some  defect  in  the  appointment  of  any 
snch  board  or  person  acting  as  aforesaid,  or 
that  they  or  any  of  them  were  or  was  dis- 
qualified, be  as  valid  as  If  every  snch  per- 
son had  been  duly  appointed  and  was  qua- 
lified to  be  a  member* 
14.  Subject  to  any  provisions  to  the  contrary  that 
may  be  made  by  the  order  constituting  the  district, 
the  following  rules  shall  be  observed  witii  respect  to 
the  electors  of  drainage  boards: 

(I.)  The  electors  for  members  of  a  drainage  board 
for  any  district  shaM  be  the  proprietors  of 
lands  within  such  district: 
(2.)  Each  doctor  shall  vote  according  to  tiie  fol« 
lowing  scale;  that  is  to  say. 

If  hu  property  witlun  such  district  shall 


be  of  an  annaal  vafaie  of  less  tlum 
fifty  pounds,  he  shall  have  one  vote: 

If  such  aunnal  value  amount  to  fifty 
pounds  and  be  less  than  one  hundred 
pounds,  he  shall  have  two  votes: 

If  it  amount  to  one  hundred  poonds  and 
be  less  than  one  hundred  and  fifty 
pounds,  he  shall  have  three  votes: 

If  it  amount  to  one  hundred  and  fifty 
pounds  and  be  leas  than  two  hundred 
pounds,  he  shall  have  four  votes: 

If  it  amount  to  two  hundred  poond^  and 

'  be  leaa  than  two  hundred  and  fifty 
pounds,  he  shall  have  five  votes: 

If  It  amount  to  two  hundred  and  fifty 
pounds  and  be  leaa  tiian  five  kondred 
pounds,  he  shall  have  six  votes: 

If  It  amount  to  five  hundred  poonds  and 
be  less  than  one  tfaonsand.poQnds  be 
shall  have  eight  votes: 

If  it  amount  to  or  exceed  one  thoaMmd 
pounds,  he  shall  have  ten  votes: 

15.  For  the  purpooe  of  ascertainuig  the  annnal  Tir 
Ine  in  the  but  preceding  section  mentioned,  and  aho 
for  the  purposes  of  ascertaining  the  proportions  of  as- 
senting or  dissenting  proprietors  under  any  of  tke  pro- 
vittuns  of  this  Act,  and  also  for  the  purposes  of  the 
final  award  to  be  made  as  hereinafter  mentioned,  the 
schedules  of  vakie  of  the  lands  deposited  with  the 
commissioners  before  the  oonstitnti<m  of  the  district, 
and  signed  by  the  inspector  under  the  provisions 
herembefore  contiAied,  shall  be  binding  upon  all  pe^ 
sons  concerned* 

16.  Subject  to  any  ^rovi^ona  to  the  oontraiy  that 
may  be  made  by  the  order  constitutmg  the  district, 
the  mode  of  electing  members  of  drainage  boards,  and 
the  probeedhigs  of  dnunage  boards,  shall  bs  eoodocted 
in  manner  directed  by  t)ie  schedule  annexed  hereto. 

17.  The  provisions  of  the  Gommistioners  CUiuei 
Act,  1847,  with  respect  to,— 

(1.)  The  contracts4o  be  entered  Into  and  deeds  to 

be  execiUed  by  the  commiasienets; 
(2.)  The  liabilities  of  the  eommissiooers,  asd  to 
]»ffX  proceedings  by  or  against  the  com- 
missioners; 
(3.)  The  appointment  and  acoountabifitjr  of  offioen 

of  the  commissioners; 
(4.)  The  accounts  to  be  kept  by  the  connnissionen; 
(5.)  The  giving  notices  and  orders; 
shall  apply  to  the  dndnage  boarda,  and  shsllbe  inoo^ 
porated  with  this  Act;  and  in  the  construction  of  this 
Act  and  the  said  incorporated  provittons  this  Act  aod 
the  order  constituting  the  drainage  district  shall  toge- 
tiier  constituto  the  ''  Special  Act.** 

GiNXBAL  POWSBS  OF  DrAINAOI  BoABDSi 

1&  It  shall  be  lawful  for  the  said  drainage  board 
to  contract  with  or  employ  snch  contractors,  snnreyors, 
agents,  and  workmen  as  they  shall  think  fit,  and  to 
make  and  execnto  all  snch  woiks  as  shall  be  described 
in  the  maps,  plans,  and  sections  hereinbefore  meo- 
tioned,  or  such  deviations  therefrom,  or  snch  other 
works  as  the  commissioners  shall  firom  time  to  tiiM 
deem  necessary  for  effecting  all  or  any  of  the  porpoe^ 
of  tills  Act,  and  for  such  purposes  to  enter  into  and 
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npoo  any  land  wbataooTer.  and  to  widen,  stnughten, 
deepen,  divert,  Bconr,  or  cleanse  any  river,  stream, 
drain,  Ikrook,  pool,  or  waterconrae  mnning  throagh 
SQch  land,  and  to  make,  open,  and  eat  in  or  upon  the 
same  any  new  watercourse,  side  cat,  ditch,  or  drain, 
and  to  alter  or  remove  any  bank,  slaice,  flood  gate, 
drain,  or  tnnnel,  and  to  maJLC  or  erect  any  bank,  slaice, 
flood  gate,  drain,  tunnel,  or  other  works  necessary  for 
drainage,  and  to  dam,  bar,  and  stop  ap  with  any  weir 
or  dam  any  river,  brook,  pool,  stream,  or  fratercourse, 
and  also  1o  make  apon  such  land  any  embankment 
against  the  sea  or  any  lake,  river,  stream,  or  water- 
coarse,  and  to  put  and  place  on  sach  land  any  piles, 
stonea,  earth,  soil,  or  other  materials  for  the  purposes 
of  the  works,  or  for  the  more  effectual  protection  or 
defence  of  such  land,  or  for  the  better  conreying  the 
waters  from  the  said  land  into  the  sea  or  into  any 
river,  lake,  stream,  or  watercourse,  and  also  to  form 
any  dam,  and  to  erect  any  sluice,  hatch,  or  lock  in  any 
river,  lake,  stream,  or  watercourse,  for  the  purpose  of 
supplying  water  to  any  mill  or  factory,  or  of  keeping 
back  a  sufficiency  of  water  for  the  use  of  cattle,  or  for 
the  irrigation  or  warping  of  lands  where  such  irriga- 
tion or  warping  shall  be  wanted,  and  shall  be  a  bene- 
ficial manurance  to  such  lands,  and  also  to  stop  up  or 
divert  any  road  or  remove  any  bridge,  and  to  make 
any  new  roaJ  or  bridge,  and  also  from  time  to  time 
to  repair,  alter,  or  remove  any  sluice,  flood  gate, 
hatch,  tunnel,  road,  or  other  works  now  made  or  to 
be  made  as  aforesaid,  and  to  divert,  deepen,  widen, 
cleanse^  and  scour  any  ditch,  drain,  watercourse,  or 
side  cut  now  existing  or  to  be  made  as  aforesaid,  and 
also  to  do  all  such  things   and  execute  all  such 
works  as  may  be  necessary  or  convenient  for  the  pur- 
poses of  this  Act,  and  be  sanctioned  by  the  oommis- 
sionera,  making  compensation,  to  be  ascertained  in 
the  manner  hereinafter  mentioned  to  all  persons  for 
any  damage  occasioned  to  them  by  the  exercise  of  any 
such  powers* 

19.  In  order  to  enable  the  said  drainage  board  to 
construct  and  maintain  the  said  works  there  shall  be 
incorporated  with  this  Ac€  the  several  sections  of  the 
several  Acts  of  Parliament  next  herunafter  mentioned, 
viz.,  the  thirtieth,  forty-sixth,  fiftieth,  fifty-fifth,  fifty- 
sixth,  fifty-ninth,  sixty-first,  sixty-second,  sixty  thiid, 
and  sixty-fourth  sections  of  the  Act  Fifth  and  Sixth 
Vktoria,  chapter  eighty-nine,  and  the  twenty-eighth, 
twenty- ninth,  and  ttJrty-first  sections  of  the  Act  Six- 
teenth and  Seventeenth  Victoria^  chapter  one  hundred 
and  thirty;  and  every  power,  authoiity,  and  privilege 
by  the  said  several  sections  of  the  said  Acts  respec* 
tively  conferred  upon  the  Ck)mmi8sioner8  of  Public 
Works  in  Ireland  shall  be  deemed  and  taken  to  be 
conterred  on  such  drainage  board  as  aforesaid,  to  all 
intents  and  purposes  whatsoever,  and  the  said  drain- 
age board  and  every  other  person  or  persons  shall  be 
entitled  to  all  rights  and  benefits  conferred  and  sub 
ject  to  all  liabilities  imposed  by  the  said  several  sec- 
tions of  the  said  last-mentioned  Acts  of  Parliament, 
in  like  manner  in  all  respects  as  if  the  said  sections 
had  been  re  enacted  by  this  Act,  as  &r  as  the  differ- 
ence  of  circumstances  will  admit. 

20.  It  shall  be  lawful  for  the  drainage  board  to 
contract  for  and  purchase  any  lands,  mills  and  water, 
power  which  may,  with  the  aaactioa  of  the  commis* 


sioners,  be  thought  necessary  or  proper  to  purchase 
for  accomplishing  i  ny  of  the  purposes  of  this  Act, 
making  such  reasonaole  satbfaction  and  recompense 
to  the  persons  entitled  to  or  interested  in  such  lands 
as  shall  be  agreed  upon  or  otherwise  settled  and  as- 
certained in  manner  hereinafter  provided. 

21.  All  the  ckuses  and  provisions  contained  in  the 
Lands  Clauses  Consolidation  Act,  1845,  relating  to 
the  taking  of  lands  belonging  to  persons  under  disabi- 
lity, or  to  the  application  of  momes  payable  in  respect 
of  the  purchase  of  such  lands,  or  as  compensation  for 
injuries  to  the  same,  shall  be  deemed  to  l>e  incorpo- 
rated in  this  Act. 

22.  The  said  drainage  board,  with  respect  to  the 
acqaisitlon  and  transfer  of  all  such  lands  as  under  this 
Act  they  may  be  enabled  to  take,  and  with  respect  to 
the  purchase  monies  or  compensation  payable  for  the 
same,  shall  possess  all  such  powers  and  privileges,  and 
be  subject  to  all  such  liabilities,  costs,  charges,  and 
expenses,  as  any  railway  company  in  Ireland  would 
possess  or  be  subject  to  under  the  provisions  of  the 
said  last  mentioned  Act,  or  of  any  Act  amending  or 
vaiying  the  provisions  of  the  same. 

23.  After  the  constitution  of  a  district  under  the 
provisions  of  this  Act,  it  shall  be  lawful  for  the  com- 
missioners, upon  the  application  of  the  drainage  board, 
from  time  to  time,  as  occasion  may  require,  to  appomt 
an  arbitrator  between  the  drainage  board  and  the  per- 
sons whose  knds  are  proposed  to  be  iaken  for  or 
which  may  be  injuriously  affected  by  the  proposed 
works  to  which  the  plans  and  estimates  deposited  as 
hereinbefore  provided  relate. 

24.  The  arbitrator  may  call  for  the  production  of 
any  documents  in  the  possession  or  power  of  the 
drainage  board,  or  of  any  party  making  any  claim 
under  the  provisions  of  this  Act,  which  soch  arbitrator 
may  think  necessary  for  determhiing  any  question  or 
matter  to  be  determined  by  him,  and  may  examine 
any  such  party  and  his  witnesses,  and  the  witnesses 
for  the  dndoage  board,  on  oath,  and  administer  the 
oaths  necessary  fw  that  purpose. 

25.  Before  any  arbitrator  shall  enter  npon  any  in- 
quiry he  shall,  in  the  presence  of  a  justice  of  the 
peace,  make  and  subscribe  the  foUowmg  declaration; 
that  is  to  say, 

*  I,  A^.j  do  solenmly  and  sincerely  declare,  that  I 
will  faithfully  and  honestly,  and  to  the  best  of  my 
skill  and  abiUty,  hear  and  determine  the  matters  re- 
ferred to  me  under  the  provisions  of  the  Act  [naming 
this  Act\. 

*AJB. 
*  Made  and  subscribed  in  the  presence  of  .' 

And  such  declaration  shall  be  annexed  to  the  awi^^ 
when  made;  and  if  any  arbitrator,  having  made  such 
declaration,  wilfully  act  contrary  thereto,  he  shall  be 
guilty  of  a  misdemeanor. 

26.  Upon  the  first  appomtment  of  such  arbitrator, 
the  schedules,  maps,  pUns,  and  sections  which  have 
been  deposited  with  the  commissioners  as  aforesaid,  or 
copies  thereof  shall  be  delivered  to  him  by  the  commis- 
sioners; and  thereupon  the  drainage  board  shall  take 
the  same  steps  with  respect  to  publishing  of  noUces 
in  all  respects  as  are  required  by  the  Hallway  Act 
(Irdmd),  1851,  and  the  Railways  Act  (Ireland), 

I  I86O9  to  be  taken  by  a  nulway  company  npon  the 
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sppeintment  of  an  arbitrator  vnder  those  Acts,  and 
the  same  proceedings  shall  be  theieapon  taken  by  snch 
arbitrator  and  drainage  board  respectively  as  are  by 
the  said  Acts  required  to  be  taken  in  the  case  of  lands 
to  be  taken  or  works  to  be  done  by  a  railway  com- 
pany under  the  sidd  Acts;  and  the  arbitrator  shall 
decide  npon  the  purchase  money  to  be  paid  by  the 
drainage  board  for  any  lands  to  be  taken,  and  also 
npon  the  compensation  to  be  paid  for  injuriously  af- 
fecting any  estate  or  interest  of  any  person  or  persons 
in  any  lands  by  reason  of  the  execution  of  the  pro- 
posed works,  and  also  upon  the  accommodation  works, 
'  If  any,  to  he  executed  by  the  drainage  board;  and 
snch  compensation  shall  be  ascertained,  and  the 
amount  thereof,  when  ascertained,  shall  be  paid  and 
recoverable,  in  the  same  manner,  and  subject  to  the 
same  restrictions  and  conditions  in  all  respects,  and  to 
the  same  right  of  traverse,  as  is  by  the  said  Acts  pro- 
vided in  the  case  of  the  purchase  money  and  compen- 
sation for  lands  taken  or  injuriously  affboted  by  the 
works  proposed  to  be  made  by  any  rulway  company; 
and  every  award  to  be  made  under  the  provisions  of 
this  Act  shall  be  subject,  to  the  same  provisions  as  are 
in  the  said  recited  Acts  contained  with  reference  to 
awards  under  the  said  Acts. 

27.  For  the  purposes  mentioned  In  the  last  section 

the  Railway  Act  {Irdand),  1851,  and  Railways  Act 

(IrtkmdJ,  I860,  shall  be  Incorporated  with  this  Act; 

and  in  the  interpretation  of  those  Acts  and  of  the  said 

I^nds  Glauses  Consolidation  Act,  1845, — 

The  expression  *'The  Special  Act"  used  in  the 

said  Acts  shall  be  taken  to  mean  or  apply  to  the 

order  sanctioning  the  purchase  of  lands  and  the 

execution  of  works  by  the  drainsge  board: 

The  expression  **the  railway"  used  In  the  said 

Acts  shall  be  taken  to  mean  or  apply  to  the 

wofks  proposed  to  be  executed  by  the  drainage 

board: 

The  expression  *'  the  company  "  used  in  the  said 

Acts  shall  be  taken  to  mean  the  dnunage  board 

who  shall  have  obtained  an  order  sanctioning  the 

purchase  of  lands  and  the  execution  of  works  In 

manner  aforesaid. 

28.  The  arbitrator  under  this  Act,  and  also  the 
jary  which  shall  try  any  traverse  under  this  Act,  shall 
have  regard.  In  case  of  mills  or  factories,  to  any  be- 
nefit resulting  or  which  may  result  from  any  improve- 
ment which  shall  be  aected  by  the  execntion  of  the 
worics,  in  the  water  power  or  constancy  of  supply  of 
water  to  snch  mill  or  factory,  or  by  relief  from  back 
water,  a£Porded  to  it;  and  every  arbitrator  and  jury 
to  whom  any  question  shall  be  referred  under  this  Act 
shall  set  off  such  benefit  or  estimated  benefit  against 
the  sum  or  sums  which  shall  be  assessed  by  him  or 
them  for  purchase  money  or  compensation  by  reason 
of  the  execution  of  the  works. 

29.  The  saUuy  or  remuneration,  travelling  and 
other  expenses,  of  any  arbitrator  appointed  for  any  of 
the  purposes  of  this  Act,  and  all  costs,  charges,  and 
expenses  (if  any)  which  shall  be  incurred  by  the  said 
commissioners  in  the  exercise  of  the  powers  vested  In 
them  under  this  Act,  shall  be  paid  by  the  drainage 
board ;  and  it  shall  be  lawful  for  the  commissioners 
from  time  to  time  to  require  the  drainage  board  to 
advance  to  the  commiasionors  any  sum  or  sums  of 


money  which  may  be  required,  or  give  other  securitjr 
for  the  payment  of  any  such  costs,  chaigesi  and  ex- 
penses; and  the  amount  of  all  snch  costs,  chsrgea, 
and  expenses  shall  be  ludnded  in  and  form  part  of  the 
expenses  Incidental  to  the  execution  of  the  works  in 
the  district  in  relation  to  which  snch  expenses  ahall 
be  incurred,  and  shall  be  discharged  accordingly. 

30.  At  any  time  after  the  making  of  an  award  by 
the  said  arbitrator,  and  the  payment  of  the  parchasa 
money  and  compensation  thereunder,  as  herebbefore 
provided,  the  drainage  board  may  commence  and  pro- 
ceed with  the  works  proposed  to  be  executed  for  the 
drainage  or  improvement  of  the  huid  to  which  the 
plans,  sections,  and  estimates  depodted  with  the  Com- 
missioners of  Public  Works  may  relate. 

31.  No  person  shall  be  entitled  to  take  any  pro- 
ceedings at  law  or  In  equity  for  the  recovery  of  anj 
compensation  or  damages  in  respect  of  any  property 
in  any  drainage  district  by  reason  of  any  works  which 
the  drainage  board  thereof  shall  execute,  but  his  right 
to  any  compensation  or  damages  In  respect  of  soch 
property,  and  the  amount  thereof  shall  be  ascertaiaed 
and  be  recovemble  In  the  manner  herembefore  pro- 
vided, and  not  otherwise. 

Exumro  Liaklriis. 

32.  The  Uabilityof  any  person whorasoerertodefraj 
or  contribute  towards  the  expense  of  making,  completing, 
altering,  amending,  or  maintaining  any  sewer  ordrain,  or 
any  walls  or  works  for  protecting  the  land  agauist  the 
force  or  encroachments  of  the  sea  or  of  any  river,  or 
doing  any  other  work  within  the  jurisdicttoo  of  a 
drainage  board,  shall  continue,  and  the  same  may  he 
enforoMl  as  if  this  Act  had  not  passed. 

33.  It  shall  and  may  be  lawful  for  every  aod  any 
drainage  board  under  this  Act,  from  time  to  time  as 
occasion  shall  require,  to  contribute  amongst  them- 
selves, or  to  borrow  and  take  up  at  interest  of  aod 
from  any  person  who  shall  be  willing  to  advance  aod 
lend  the  same,  any  sum  or  sums  of  money  required 
for  defraying  the  costs,  charges,  and  expenses  iocor- 
red  0^  to.be  incurred  by  them  in  the  execatk^n  of  any 
works  for  the  drainage  or  improvement  of  any  hmd, 
or  otherwise,  under  or  by  virtue  of  this  Act,  and  to 
include  in  snch  loan  interest  upon  the  prineipai  sm 
which  may  be  agreed  'to  be  paid  during  the  iuierval 
between  snch  loan  and  the  making  of  the  final  award 
relative  to  the  worits  for  which  snch  loan  may  have 
been  contracted;  and  the  repayment  of  such  som  or 
sums  of  money,  with  interest  at  a  rate  not  exceeding 
five  pounds  per  centum  per  annwn^  shall  be  secared 
to  the  party  lending  the  same  npon  the  monies  ac- 
cruing to  the  drainage  board  under  or  by  virtse  of 
the  award  to  be  made  as  hcrein-afler  mentioned. 

34.  In  all  cases  of  monies  to  be  contributed  or  bor- 
rowed and  taken  up  at  interest  by  drainage  boards 
under  the  provisions  of  this  Act,  it  shall  and  nay  be 
lawful  for  the  drainage  boards  from  time  to  time  to 
grant  a  security  in  the  form  of  debenture  for  aoeh 
monies,  under  their  common  seals,  to  every  pcniou 
who  shall  advance  any  sum  of  money  for  the  por- 
poses  of  this  Act,  every  such  debenture  being  nnm- 
bered  in  the  order  of  its  execution  by  the  drainage 
boards,  and  setting  forth  the  amount  of  the  som  for 
which  each  such  debenture  la  issued,  and  the  rate  of 


Appendix— STATUTES  se  &  27  victoria. 


9« 


interest  payable  for  the  same,  and  the  period  to  ez- 
pbe  before  the  same  shall  npon  notice  become  paja- 
bie,  with  a  reference  to  the  land  for  the  drainage  or 
improTement  of  which  or  other  work  for  tbci  construc- 
tion of  which  soch  snm  shall  have  been  so  borrowed 
or  taken  np,  and  tbe  district  within  which  the  same 
or  toy  of  them  may  be  situate;  and  that  .every  such 
debentnre  shall  be  made  in  the  following  words,  or  as 
netr  thereto  as  the  circumstances  of  the  case  will 
admit: 

•No. 

« Debenture  to  lender  of  money. 
•  Amount  £ 

•  26th  Victoria,  c. 

•  Drsinage  I^trict,  Ireland,  in  the  Co.  of  No. 

<  Bt  ?htne  of  an  Act  passed  in  the  twenty-sixth  year 
of  the  reign  of  her  Majesty  Queen  Victoria,  intituled 
"The  Drainage  and  Improvement  of  Lands  Act  (Ire- 
hod),  1863,"  the  drainage  board  of  the 
district,  in  consideration  of  the  sum  of  ster* 

lin^to  them  lent  and  paid  by  ,  doth  hereby 

certify,  and  it  is  hereby  witnessed,  that  the  monies 


respective  lands  or  tenements,  goods  and  chattels, 
liable  to  the  repayment  of  any  of  the  monies  to  be 
borrowed  or  secured  in  pursuance  of  this  Act,  save  in 
so  far  as  they  are  or  may  be  liable  under  and  by  vir- 
tue of  the  award  to  be  made  as  bereln-after  provided. 
Every  such  debenture  as  aforesaid,  and  every  assign- 
ment or  transfer  thereof  shall  be  chargeable  with  the 
same  stamp  doty  as  a  bond  for  the  lUce  amount  and 
the  assignment  or  transfer  thereof  are  by  the  laws  in 
force  subject  or  liable  to  respectively. 

35.  In  all  cases  of  debentures  issued  as  herein- 
before provided,  it  shall  be  lawfol  for  the  drainage 
boards,  at  any  time  after  the  expiration  of  the  period 
when,  under  the  provisions  aforesaid,  any  such  debon- 
ture  may  upon  notice  as  aforesaid  become  payable,  to 
publish  a  notice  in  the  DMm  QazdUe^  and  in  such 
newspapers  as  they  shall  deem  fit,  fixing  a  time,  not 
sooner  than  two  calendar  months  from  the  date  of 
such  last-mentioned  notice,  when  the  principal  money 
secnred  by  any  such  debenture  shall  be  paid  or  paya- 
ble, having  regard  to  the  numerical  order  in  which 

^, ^    , .„^  — w-.^   the  several  debentures  for  the  district  shall  have  been 

to  become  payable  to  the  said  diamage  board  under   executed  by  the  drainage  boards;  and  m  such  notice 


their  final  award,  for  and  in  respect  of  the  dramage, 
improvement,  and  other  works  in  the  district  of 
io  the  ooanty  of  particularly  mentioned,  de- 

scribed, and  referred  to  in  the  maps,  pbns,  schedules, 
aod  estimates  deposited  with  the  commissionen  of 
pahlic  woiks  in  Irehmd,  pursuant  to  the  said  Act,  are 
hereby  dunged  with  the  repayment  of  the  said  sum 
of  ,  such  repayment  to  be  made  to  the  said 

,  or  other  the  penon  entitled  thereto  b  one 
payment,  at  such  time  after  the  expiration  of 


the  debenture  to  become  payable  shall  be  described 
by  the  name  of  such  district  in  respect  of  the  woHes 
within  which  such  debenture  shall  have  been  so  is* 
sued,  and  by  the  number  on  such  debenture;  and  it 
shall  be  Uwful  for  tbe  dnunage  board,  at  the  expira- 
tion of  the  time  in  such  notice  suted,  to  pay  off  the 
monies  due  on  account  of  any  soch  debenture 
mentioned  in  such  notice;  and  from  and  after  the 
expiration  of  the  thne  appomted  by  the  said  notice 
I  the  interest  upon  the  principal  monies  secured  by  any 


jears  from  the  date  hereof  as  may  be  iq>potnted  by  such  debenture  shall  cease  and  determine. 


tbe  said  drainage  board,  pursuant  to  notice  to  be 
given  for  that  purpose,  with  mterest  at  and  after  the 
nte  of  pet  centum  per  annum,  such  interest 

to  commence  and  to  be  computed  from  the  day  of  the 
day  of  the  date  hereof,  and  be  payable  half-yeariy,  on 
each  fint  day  of  January  and  firet  day  of  July,  until 
tbe  prindpal  sum  shall  be  repud  or  be  repayable,  pursu- 
ant to  notice  as  aforesaid,  which  sum  so  lent  and  ad- 
vanced bj  the  said  was  taken  up  aa4  bor- 
roved  by  the  said  dramage  board  for  the  purposes  of 
said  Act. 

'  In  witness  whereof  the  said  drahiage  board  have 
hereonto  affixed  their  common  seal,  this      day  of      • 

*  Entered  common  seaL' 

And  the  monies  mentioned  in  each  such  debentnre, 
viih  the  interest  thereon,  shall  be  charged  npon  and 
rt^payable  and  paid  by  the  said  drainage  board  out  of 
tbe  monies  which  shall  come  to  their  hands  under  the 
final  award  to  be  made  in  respect  of  the  lands  or  dis- 
trict for  or  in  respect  of  which  such  monies  shall  have 
been  borrowed;  and  any  such  debenture  may  be 
transferred  by  any  instrnment  of  transfer  or  assign* 
ment  endorsed  thereon ;  and  all  persons  to  whom  such 
secarities  &haU  be  so  given,  or  other  person  entitled 
thereto  by  endorsement  thereon  as  aforesaid,  shall  be 
eou'tled  to  the  monies  accruing  and  payable  under 
SQch  finil  award,  according  to  and  in  the  order  of  the 
nomber  of  each  such  debenture  as  aforesaid:  provided 
tUo,  that  nothing  herein  contained  shall  be  deemed, 
construed,  or  taken  to  extend  to  make  the  membere 
of  drainage  boards  or  any  of  them  personally,  or  their 


Loans  op  Public  Moniss  to  Dradvagb  BoAans. 

36.  It  shall  be  lawful  for  the  eommisttonere  of 
lie  works,  upon  application  of  any  drainage  board, 

out  of  any  monies  in  their  hands  available  for  loans^ 
by  and^  with  the  sanction  of  the  commissioners  of  her 
Migesty^s  treasury,  and  subject  to  such  rules  and 
regttUtions  and  conditions  as  the  said  commissionen 
of  the  treasury  may  think  proper  from  tune  to  tune  to 
make,  to  issue  and  advance  to  any  dramage  board 
such  sum  and  sums  of  money  as  they  may  think  pro- 
per, to  be  applied  for  the  purposes  of  aiding  in  the 
completion  of  the  works  ui  any  such  district. 

37.  Every  such  application  shall  be  made  by  me- 
morial stating  the  particular  circumstances  rendering 
such  loan  necessary  or  expedient,  the  estimated  ex- 
pense of  the  intended  works,  the  period  at  which  the 
same  are  proposed  to  be  completed,  and  the  sum  of 
money  in  the  hands  of  the  drainage  board  applicable 
to  the  said  works,  together  with  such  other  partico- 
lam  as  the  commissionen  may  requure* 

38.  The  commissionen  shall  thereupon  cause  an 
inquiry  to  be  made  into  all  the  circumstances  of  tbe 
case,  and  may,  if  after  such  inquiry  th'ey  shall  so  thmk 
fit,  make  an  order  for  the  advance  to  ihe  dnunage 
boaid  of  the  money  required  for  the  completion  of  the 
works:  provided  always,  that  no  issue  or  instalment 
of  any  such  loan  or  advance  shall  be  made  unless  the 
said  commisstonere  shall  be  satisfied  that  the  drainage 
board  have  previously  bona  fid€  expended  a  sum  of 
money  equal  to  tbe  amount  of  such  issue  or  instal- 
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in<*iit  in  the  dndntge  and  improyement  of  snch  dis- 
trict, nor  in  any  case  ahall  any  soeh  loan  or  advance 
be  made  exceeding  one  moiety  of  the  monies  propa^-ed 
to  be  expended  on  the  drainage  and  improvement  of 
such  district;  and  every  loan  to  be  made  by  the  said 
commissioners  of  pnblic  works  nnder  this  Act  shall  be 
Issued  by  mstalments  not  exceeding  at  any  time  one- 
fifth  of  such  moiety;  and  no  second  or  any  snb- 
s^nent  instalment  of  any  snch  loan  shall  be  made 
nntil  it  shall  have  been  proved  to  the  satisfaction  of 
the  said  oommissionera,  in  snch  manner  as  they  shall 
require*  that  the  precedmg  insUlment  has  been  pro* 
perly  expended  on  the  works  for  which  snch  loan  shall 
have  been  sanctioned  and  approved  of  by  the  said 
commissioners. 

89.  As  soon  as  conveniently  may  be  after  any 
works  for  the  drainage  or  improvement  of  any  land 
nnder  th**0  Act,  or  any  otlter  work  by  this  Act  autho- 
rised to  be  execnted,  shall  have  been  completed,  or, 
if  the  commissioners  shall  think  fit,  on  the  expiration 
of  the  period  by  the  order  of  the  commissioners  limited 
for  the  completion  of  snch  works,  though  the  same 
may  not  have  been  fully  completed,  the  said  commis- 
sioners shall  make  an  award  or  awards  as  herein-after 
mentioned:  They  shall  draw  up,  or  cause  to  be  drawn 
np,  a  draft  award  or  instrument  in  writing,  which 
shall  describe  in  general  terms,  and  by  reference  to 
msps  and  schedules  or  otherwise,  as  the  commissioners 
shall  think  proper,  the  land  or  river  drained  or  im- 
proved as  aforesaid,  and  the  works  which  shall  have 
been  so  completed;  and  such  award  shall  also  specify 
the  several  quantities  belonging  to  the  repnted  pro- 
prietors reepeotively  of  such  land  so  drained  or  im- 
proved as  aforesaid,  and  the  original  value  and  the 
Increase  of  the  valne  of  the  land  so  drained  or  im- 
proved; and  snch  award  shall  alsospedfy  the  amonnt 
of  the  sums  which  skall  haive  been  expended  upon  and 
about  the  works  which  shall  have  been  so  execnted 
for  drainage  or  improvements  by  drainage,  and  all 
expenses  inddent  thereto;  and  snch  award  shall  also 
specify  the  amount  of  any  monies  borrowed  or  contri- 
buted under  the  provisions  of  this  Act  (otherwise  than 
and  except  any  sum  advanced  or  agreed  to  be  ad- 
vanced by  the  commissioners  of  public  works),  and 
the  interest  on  the  same  from  the  date  of  such  ad- 
vance; and  such  award  shall  specify  the  proportions 
of  such  sums  payable  in  respect  of  the  several  parcels 
or  portions  of  the  lands  drained  or  improved  by  drain- 
age towards  payment  of  the  total  amonnt  of  the  costs, 
charges,  and  expenses  of  such  drainage  or  incidental 
thereto,  and  whether  the  same  shall  be  repaid  in  one 
sum  or  by  instalments,  and  if  by  instalments  the  said 
award  shall  also  specify  the  said  instalments;  and  in 
every  such  award  regard  shall  be  had  to  the  degree  of 
benefit  conferred  as  aforesaid,  and  the  circumstances 
of  each  particular  case;  and  by  such  draft  award  the 
said  commissioners  may  also  appropriate  to  each  pro- 
prietor so  advancing  monies  as  aforesaid  (if  in  their 
opinion  it  shall  be  praotkable  to  do  so)  a  portion  of 
the  entire  charge  which  shall  be  proportionate  to  the 
sum  so  advanc^  by  such  proprietor,  and  to  declare 
snch  pioprietor  to  be  entitled,  in  respect  of  such  por- 
tion, to  a  specified  charge  affecting  only  certain  spe- 
dfied  parcels  or  denominations  of  the  said  lands,  or  to 
declare  an^  two  or  mora  proprietore  so  advaiicing 


I  aforesaid  to  be  jointly  entitled  to  any  dis- 

tmot  proportionate  part  of  the  sum  or  soma  m  to  be 
charged  on  any  distinct  pared  or  parcels,  denomina- 
tion  or  denominations  of  the  said  lands,  and  io  sach 
shares  and  proportions  between  snch  kst-mentiooed 
proprietors  respectively  as  by  such  draft  award  shall 
be  specified;,  and  the  said  eommissioners  may  inaeit 
m  every  such  award  all  snch  other  detennioatioDa, 
matters,  and  things  as  they  shall  think  necessaiy  and 
proper;  and  the  commissioners  shall  abo  speciiyiii 
every  such  award  the  proportions  in  which  the  fauid 
drained  and  improved  as  aforesaid,  and  the  proprietor 
of  such  lands  in  respect  thereof  respectively  for  the 
time  being,  shall  in  future  be  annually  charged  towards 
the  costs  and  expenses  which  may  from  time  to  time 
be  hicnrred'  in  or  about  the  mainUmiog,  cleaosing, 
and  keepingl  n  repair  the  several  watercoorsea,  slaice^ 
drains,  ditches,  cuts,  rivers,  lakes,  streams,  tooaeK 
culverts,  banks,  bridges,  outlets,  weirs,  embaokmeots 
fences,  and  other  works  executed  nnder  this  Act,  aiiJ 
shsll  alxo  specify,  according  to  such  proportioDs  as 
aforesaid,  the  rate  which  shall  be  payable  towards 
such  costs  and  expenses  as  last  aforesaid  for  the  year 
next  ensuing  the  date  of  snch  award.  ^ 

40.  The  commissionera  shall  within  one  calendar 
month  next  after  the  making  of  said  award  cause  a 
draft  thereof  to  be  printed  and  sold  at  a  price  not 
exceeding  two  shillings  and  sixpence  for  each  priuted 
copy  thereof,  and  shall  within  snch  caleodar  month 
cause  such  draft,  or  a  copy  thereof,  to  be  deposited 
in  their  office,  and  another  copy  with  the  derit  of  the 
peace  for  every  county  wherein  the  land  or  river,  or 
any  part  thereof,  which  shall  have  been  drwned  or 
improved,  may  be  situate^  and  such  derk  of  the  peace 
is  hereby  authorized,  and  required  to  receive  the 
same;  and  all  persons  shall  have  liberty  to  inspect  the 
same  on  the  payment  of  sixpence;  and  when  such 
draft  award  has  been  so  deposited,  the  commbsiooers 
shall  cause  notice  thereof  to  be  inserted  6nce  in  each 
week  for  three  successive  weeas  in  some  oue  or  more 
newspapera  usually  ciroulated  in  such  district  or  the 
vicinity  thereof;  and  the  commissionera  shall  by  wch 
notice  require  all  persons  who  may  desire  to  lodge 
objections  to  the  swd  award  to  lodge  the  same  rt 
snch  place  and  before  such  time  as  shafl  be  specified 
in  the  said  notice;  and  the  commissioners  shall  also 
in  the  said  notice  state  that  they  will  proceed  to  hw 
any  objections  which  may  be  lodged,  and  to  settle  the 
award,  at  snch  time  and  place  In  or  near  snch  district 
as  shall  be  specified  in  the  said  notice,  such  time  nut 
to  be  sooner  than  one  calendar  month  fiom  the  nrat 
publication  of  such  notice.  ,  . 

41.  For  the  purpose  of  enabling  the  commusjonet^ 
to  make  snch  award,  the  said  drainage  board  sbxU 
fhmish  and  submit  to  the  commissionera  all  accoants, 
plans,  maps,  specifications,  and  other  documents  and 
information  in  their  power  or  procurement  relating  to 
the  district  respecting  which  such  award  is  inteniled 
to  be  made*  i 

42.  The  commissioners  or  one  of  them  shall  attcDd 
at  snch  time  and  place  sb  he  shall  so  appoint,  and 
examine  into  the  matter  of  any  objection  which  shau 
be  so  lodged  to  the  award,  and  shall  hear  all  sdcH 
proper  evidence  as  may  be  offered  to  them  or  him  in 
respect  thereof,  and  ^hall  make  such  alterations  (if 
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Aoy)  in  the  said  avard  as  they  or  he  shall  think  fit, 
aad  maj  adjonm  such  attendance  from  time  to  time, 
and  shall  settle  aad  seal  sach  award. 

43.  Every  award,  when  finally  settled  by  the  said 
commissioners,  with  proper  schedales,  map,  or  plan 
raferred  to,  describing  the  district  and  the  lands  there- 
in to  which  snch  award  shall  relate,  shall  be  enrolled 
in  the  rolla  office  of  her  Majesty's  Gonrt  of  Chancery 
mirdand;  and  sach  award,  when  so  finally  settled  and 
enrolled,  shall  be  binding  and  conclnsiye  on  all  parties,  and 
t  copy  thtttof,  certified  by  the  proper  officer  of  her  Ma- 
jesty's rolls  office,  shall  be  evidence  that  it  was  duly 
Dsde,  and  that  ail  the  requisitions  of  this  Act  in  re- 
lation thereto  were  complied  with ;  and  the  said  drain- 
age board  shall,  within  one  month  after  the  sud 
avard  shall  be  finally  settled,  cause  such  award  to  be 
printed  and  kept  for  sale  at  a  price  not  exceeding  two 
shillinga  and  sixpence  for  each  printed  copy  thereof; 
aad  SQch  award  shall  be  entitled,  *^  The  — ^  District 
Apportionment  of  Expenses  Award." 

44.  The  respective  sums  of  money  which  by  the 
avard  of  the  commissioners  shdl  be  specified  as  the 
proportions  or  contributions  payable  in  respect  of  the 
several  parcels  or  portions  of  the  land  drained  or  im* 
proved  by  drainage,  or  by  any  works  under  this  Act,  to- 
wards the  total  amount  of  the  sums  (other  than  any  rent- 
duuge  payable  In  respect  of  any  advance  of  public 
money  as  afbressud)  expended  in  and  about  snch 
drainage  or  improvements  as  aforesaid,  with  interest 
for  snch  respective  sums  of  money  at  the  rate  not 
exeee£ng  five  pounds  per  cenium  per  annum  from  the 
date  of  8Qch  award,  shall  be  charged  on  such  several 
parcels  or  portions  of  the  land  so  drained  or  improved 
as  albresaid,  and  that  in  preference  to  and  with  pri- 
ority over  all  incumbrances  on  such  land,  save  those 
created  nnder  the  authority  or  provisions  of  any  Act 
of  Pariiament  heretofore  passed,  and  save  the  rent- 
charge  payable  in  respect  of  any  advance  of  public 
money  nader  this  Act  as  aforesdd,  and  any  quit  or 
crown  rent  or  rentcharge  in  lien  of  tithe  issuing 
thfrsoot. 

45.  If  any  sum  of  money  so  charged  as  aforesaid, 
or  any  instalment  thereof,  or  any  interest  in  respect 
thereof,  ahaH  remain  nnpaid  for  the  space  of  three 
calendar  months  next  alter  the  time  appointed  for 
the  payment  of  the  same  by  the  said  award,  then  it 
shall  be  lawful  for  the  drainage  board,  or  any  person 
aothorixed  by  them,  to  enter  upon  the  land  charged 
with  or  liable  to  the  payment  of  the  sum  of  money  or 
btereal  so  in  arrear,  or  any  part  thereof,  (but  subject 
nevertheless  to  such  quit  or  chief  rent,  or  other  m- 
combrance,  if  any,  as  aforesaid,)  and  the  rents  aad 
profits  of  snch  land  to  receive  and  take,  until  thereby 
or  ottierwise  the  sura  and  interest  so  due  (together  with 
all  costs  and  expenses  attending  or  occasioned  by  such 
eatry  aad  receipt  of  the  rents,  profits,  and  issues  of 
such  land)  shall  be  fully  paid  and  satbfied ;  and  it 
shall  be  lawful  for  the  Court  of  Chancery  in  Ireland^ 
upon  the  application  by  petition  of  the  drainage 
board,  to  appoint  a  receiver  of  the  rents,  profits,  and 
iisr.ei  of  such  land,  which  receiver  shall  have  full  power 
to  recdve  the  same  rents,  profits,  and  issues,  and 
apply  the  same,  after  deduction  of  the  necensary  ex- 
penses of  the  application  to  the  said  court,  order,  and 
proceedings  thereon,  and  of  snch  quit  or  chief  rent 


issuing  out  of  such  lands  and  premises  (if  any),  and 
without  prejudice  to  such  prior  incumbrances,  or  any 
remedy  for  the  recovery  of  the  same,  respectively  in 
payment  of  the  sum  and  interest  so  due,  until  the 
same  shall  be  folly  paid ;  and  it  shall  also  be  lawful 
for  the  drainage  board,  if  they  shall  so  think  fit,  to 
raise  such  sum  and  interest,  and  all  costs  and  expenses 
attendant  thereon,  by  mortgage  of  such  land  or  a 
competent  part  thereof;  and  every  such  mortgage, 
and  every  receipt  given  for  the  consideration  money, 
shall  be  valid  and  effectual  to  all  intents  and  purposes 
whatsoever;  and  no  mortgagee  shall  be  bound  to  see 
to  the  application  of  his  mortgage  money,  or  to  in- 
quire whether  the  mortgage  made  by  the  drainage 
board  is  hereby  authorized. 

46.  In  case  any  such  loan  shall  have  been  made  to 
any  drainage  board  by  the  commissioners  of  public 
works  as  aforesaid,  then  and  in  such  case  it  shall  be 
lawfnl  for  the  commissioners,  on  the  completion  of  the 
works  in  the  district  within  the  period  mentioned  in 
the  order  of  the  commissioners,  or  within  soch  further 
period  as  the  commissioners  may  have  appointed  for 
the  completion  of  the  said  works,  or  in  case  the  works 
in  any  district  shall  not  be  completed  within  either  of 
the  periods  aforesaid,  then  at  such  time  as  the  oom- 
missioners  shall  think  proper,  they  shall  make  an 
award  for  the  purpose  of  ascertaining  the  proportions 
in  which  the  several  lands  within  such  district  shall 
be  chargeable  with  the  repayment  of  such  loan  by  the 
commissioners,  together  with  interest  on  the  same 
from  the  date  of  such  advance  until  the  date  of  such 

award ;  and  such  award  shall  be  called  **  The 

District  Repayment  of  Public  Advances  Award,"  and 
shall  describe,  by  reforence  to  maps,  plans,  or  other- 
wise, the  land  or  river  in  respect  of  which  such  award 
shall  have  been  made,  and  shall  specify  the  several 
lands,  and  quantities  belonging  to  the  reputed  propri- 
etors respectively  of  such  land,  and  of  the  amount  of 
such  loan  and  interest  as  aforesmd,  and  all  other  ex- 
penses incurred  by  the  said  commissioners  in  respect 
thereof,  in  pursuance  of  the  provisions  of  this  Act; 
and  snch  award  shall  specify  the  principal  monies 
advanced  by  the  commissioners,  and  interest  thereon 
at  the  rate  of  four  pounds  per  cenium  per  annum  from 
the  respective  dates  of  such  advances;  and  such 
consolidated  sum  of  principal  and  interest  shall  by 
such  award  be  apportioned  amongst  the  respective 
proprietors  in  such  district,  and  on  their  land  respec- 
tively; and  such  awards  shall  specify  the  respective 
amounts  of  the  gross  sums  of  money  and  the  rent- 
charges  payable  in  respect  of  such  loan,  interest,  and 
expenses  as  aforesaid,  which  shall  be  charged  upon 
the  said  several  parcels  or  portions  of  land  as  afore- 
said, regard  being  had  to  the  circumstances  of  the 
case,  and  the  degree  of  benefit  conferred  or  expected 
to  be  conferred  upon  the  said  several  lands  by  the 
said  several  works  within  the  said  district;  and 
the  like  proceedings  in  ail  respects  shall  be  had 
with  regard  to  the  said  last- mentioned  award  as 
are  heroin  before  directed  of  and  concerning  the 
aforesaid  award  to  be  made  after  the  completion  of 
the  works  within  any  district,  called  district  appor-  ' 
tionment  of  expenses  award. 

47.  The  several  lands  mentioned  m  any  such  award 
as  last  aforesaid  shallt  from  the  date  ot  auch  awardi 
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become  charged  with  the  payment  to  her  Majesty  of  an 
annoal  rentcharge  of  six  pounds  ten  shillings  for  every 
one  hundred  poands  charged  on  the  said  lands  re- 
spectively, and  so  in  proportion  for  any  lesser  amount, 
to  be  payable  for  the  term  of  twenty  two  years,  to  be 
computed  from  the  fifth  dnj  of  April  or  tenth  day  of 
October  which  shall  next  happen  after  the  making  of 
such  award,  sueh  rentcharge  to  be  paid  by  equal  half- 
yearly  payments  on  the  fifth  day  of  AprU  and  tenth 
day  of  October  in  eveiy  year,  the  first  of  snch  pay- 
ments to  be  made  on  the  second  of  snch  days,  which 
shall  happen  after  the  date  of  such  award:  provided 
always,  that  where  the  gross  sum  chargeable  on  any 
particular  parcel  or  denomination  of  lands  in  respect  of 
any  such  advance  of  public  monies  shall  not  exceed 
the  sum  of  one  hundred  pounds,  it  shall  be  lawful  for 
the  commissioners,  by  their  said  award,  to  fix  and  de- 
termine the  instalments  by  which  such  sum,  together 
with  interest  at  the  rate  of  fi^ur  pounds /i«r  centum  per 
annum  from  the  date  of  such  award,  shall  be  repaid, 
and  such  instalments  shall  be  charged  and  recovered 
in  like  manner  as  the  rentcharge  aforesaid. 

48.  Evei7  snch  rentcharge  or  instalment  to  be  se- 
cured by  any  such  award  shall  take  priority  of  all 
charges  and  incumbrances  whatsoever  and  whensoever 
made,  save  and  except  quitrents  and  rentcbarges  in 
lien  of  tithes,  and  also  save  all  charges  prior  in  date 
(if  any)  created  under  the  authority  or  provisions  of 
any  Act  of  Parliament  heretofore  passed. 

49>  All  monies,  including  the  rentcbarges  aforesaid, 
charged  by  virtue  of  this  Act  upon  any  Unds,  shall 
be  held  to  be  chargeable  upon  the  whole  of  any  deno- 
mination or  townland  any  part  of  which  shall  be 
dnuned  or  improved  under  the  provisions  of  this  Act, 
or  upon  any  portions  thereof  belonging  to  the  same 
proprietor  which  may  by  the  award  of  the  commis- 
sioners be  made  chargeable  therewith. 

50.  The  rentcbarges  which  shall  become  payable 
nnder  this  Act  shall  be  paid  to  the  commissioners  of 
public  works  in  Ireland^  or  to  such  person  and  in  snch 
manner  as  the  commissioners  of  her  Majesty's  trea- 
sury may  from  time  to  time  signify  and  appoint,  by 
notice  to  be  published  in  the  Dublin  Oaxette  for  that 
purpose,  and  the  receipt  of  the  said  commissioners  or 
their  accountant,  or  snch  other  person  to  whom  they 
shall  be  so  durected  to  be  paid,  shall  be  a  sufficient 
discharge  for  the  same. 

61.  The  thirty-nmth,  fortieth,  forty -second,  forty- 
third,  forty-fourth,  forty-fifth,  forty-seventh,  forty- 
ninth,  fiftieth,  fifty-first,  fifty-second,  fifty-third,  and 
sixty-fifth  sections  of  the  Act  tenth  Victoria,  chapter 
thirty-two,  together  with  the  schedules  referred  to  by 
the  said  sections  or  any  of  them,  shall  be  deemed  to 
be  incorporated  in  this  Act,  save  that  every  Act 
therein  directed  to  be  done  by  or  to  the  paymaster  of 
civil  Arvices  shall  be  done  by  or  to  the  commission- 
ers of  public  works,  and  shall  be  as  effectual  to  all 
intents  and  purposes  as  any  such  act  would  have 
been  if  done  by  or  to  the  said  paymaster  under  the 
provisions  of  the  said  last-mentioned  Act. 

52.  The  commissioners  shall  have  the  same  powers 
of  summoning  witnesses,  and  calling  for  the  inspection 
of  documents,  and  generally  for  the  ascertaining  of 
all  matters  to  enable  them  to  make  their  award,  as 
are  by  the  Railways  Act,  Irdand  (185  iX  and  RaU- 


ways  Act,  Ireland  (1860),  given  to  an  arbitrator  ict- 
ing  under  the  said  Acts;  and  they  shall  slso  bive 
power,  by  themselves  and  their  servants,  to  enter  Dim 
any  lands  within  the  drainage  district,  u  esse  they 
shall  deem  it  necessary  or  expedient  so  to  do,  for  the 
purposes  of  their  awaid. 

53.  All  costs,  charges,  and  expenses  of  any  arbi- 
tration under  this  Act,  and  of  makmg  any  award  by 
the  commissioners,  shall  be  included  by  the  commis- 
sioners making  any  award  nnder  this  Act  in  the  mo- 
nies chargeable  and  apportioned  by  virtue  of  soch 
award. 

54.  Every  occupier  of  any  land  who,  not  b»Dg  a 
proprietor  thereof  within  the  meanmg  of  this  Act, 
shall  pay  for  the  land  in  his  occupation,  on  acoomitof 
his  landlord,  any  sum  chugged  thereupon  under  aod 
by  virtue  of  the  provisions  of  this  Act,  shall  and  he 
is  hereby  anthoriaed  to  deduct  and  retain  out  of  bis 
rent  the  amount  of  the  sum  of  money  which  be  sbill 
so  pay  as  aforesaid,  and  the  next  immediate  landlord 
of  snch  occupier,  if  not  himself  a  proprietor  of  sach 
land  within  the  meaning  of  this  Act,  shall  and  be  is 
hereby  authorized  to  make  the  like  dedoetion  from  the 
rent  payable  by  him,  and  so  out  each  sub-leaeee  and 
sub-lessor  of  snch  land,  not  being  a  proprietor  thereof 
within  the  meaning  of  this  Act,  being  entitled  to  de- 
duct the  same  so  charged  upon  such  land  ooder  or  by 
virtue  of  this  Act  from  the  rent  payable  to  bis  next 
immediate  landlord,  until  such  doduaion  shall  be  made 
from  the  rent  payable  to  a  person  b^ing  a  proprietor 
within  the  meaning  of  this  Act,  who  shall  not  be  en- 
titled to  make  any  snch  dedoctton  from  the  rent,  if 
any,  payable  by  him ;  and  every  such  occupier,  sab- 
lessee,  or  sub- lessor  paying  any  such  sum  of  money 
shall  be  acquitted  and  discharged  of  the  snm  so  piid 
by  him  as  fully  and  effectually  as  if  the  same  bad  been 
actually  paid  to  his  landlord  (except  where  there  miy 
be  a  covenant  to  the  contrary  in  any  lease  or  agree- 
ment for  a  lease);  but  nothing  herein  contained  shall 
extend  or  be  construed  to  enable  any  oecopier  or 
lessee  to  deduct  from  his  rent  any  costs  or  ei- 
penses  incniTed  by  nonpajrmont  of  the  momes  here- 
by imposed  or  anthoriaed  to  be  levied. 

a5.  Any  person  entitled  to  less  than  aa  immediate 
estate  of  fee  simple  may  charge  (aooording  to  the 
priority  aforesaid)  the  land  to  which  he  shall  be  eoti 
tied,  and  which  shall  have  been  drained  or  improved 
by  drainage  nnder  the  provisknis  of  this  Act,  with  the 
proportion  of  any  expenses  to  be  defrayed  by  hun 
under  the  award  as  aforesaid,  or  any  part  thereof, 
with  lawful  interest  thereon,  but  so  neverthelen  that 
the  charge  upon  such  lands  or  premises  shall  be  les- 
sened in  eveiy  successive  year  (to  be  oompoted  from 
the  date  of  such  award)  by  the  amount  of  at  leist 
one  twentieth  part  of  the  whole  snm  of  the  isital- 
ments  charged  thereon  by  the  award,  and  the  interest 
in  respect  thereof 

56.  After  the  completion  of  any  drainage  worts 
nnder  this  Act,  in  case  any  land  which  shall  be  drained 
or  improved  by  such  drainage  works  shall  be  in  the 
occupation  of  a  person  who  shall  not  be  a  proprietor 
thereof  within  the  meaning  of  the  provisions  in  that 
behalf  herein-before  contained,  or  in  case  any  land  lo 
drained  or  improved  shall  be  held  nnder  any  pano>i 
who  shall,  within  the  meaning  of  the  aforesaid  pron- 
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8ioii3»  be  a  proprietor  thereof^  by  any  other  person  or 
persons,  n:ider  any  lease,  agreement^  or  contract  for  a 
lease,  or  shall  be  held  under  any  lease,  agreement,  or 
contract  for  a  lease  granted  or  made  by  any  person  or 
persons  baring  any  immediate  or  derivative  title  from 
or  nnder  snch  proprietor,  then  and  in  such  case  the 
commissioners,  if  called  npon  so  to  do,  shall  detormine 
the  amount  of  Increased  rent  or  rents  which  snch  oc- 
copant  and  other  person  or  persons  having  snch  im- 
mediate  or  derivstivo  title  from  or  nnder  snch  propri- 
etor as  aforesaid  shall  pay  in  consequence  of  any 
Improvement  of  snch  land,  regard  being  had  to  the 
daration,  extent,  and  valae  of  the  interest  of  snch 
oceopant  or  person  or  persons  in  snch  land,  and  the 
necessary  expenses  to  bo  incurred  in  the  cultiyation 
thereof  and  the  peculiar  circumstances  of  each  case, 
and  specially  to  the  amount  of  benefit  derived  by  the 
tenant  by  means  of  thct  works,  or,  at  his  option,  of  the 
annaai  rentcbarge  whicii  nnder  this  Act  would  cover 
the  expenses  of  such  works:  and  the  landlord  or  re- 
spective landlords  of  snch  occupant  or  other  person  or 
persons,  and  every  intormediato  landlord,  shall  have 
the  same  remedies  for  the  recovery  of  such  increased 
rent  or  rents  as  he  or  they  was  or  were  entitled  to  for 
the  rent  or  rents  originally  reserved;  and  the  decision 
of  the  commissioners  shall  be  signified  by  endorsement 
sealed  by  them  on  the  lease  or  instrument,  or  leases 
or  instruments  of  demise,  or  by  a  separate  instrument, 
to  be  executed  In  like  manner:  provided  always,  that 
notice  shall  be  given  by  the  commissioners  to  the  oc- 
copier  or  other  person  whose  rent  is  proposed  to  be 
increased  of  the  intention  to  make  such  increase,  and 
by  soch  notice  a  time  and  place  shall  be  specified  at 
which  it  shall  be  lawCiil  for  such  occupier  or  other 
person  to  appear  before  the  commissioners,  and  make 
any  fair  and  reasonable  objection  which  he  may  have 
to  the  rent  beiug  increased  by  the  commissionen  in 
the  manner  aforesaid, 

57.  For  the  purpose  of  effectually  maintaining  and 
upholding,  in  all  cases  in  which  works  shall  be  exe- 
cnted  under  this  Act,  all  and  singular  the  drains, 
watercourses,  banks,  sluices,  flood  gates,  tunnels, 
water  gates,  buildings,  bridges,  and  other  works,  and 
of  supplying  in  snoh  cases  idl  things  that  may  be  re- 
quired to  work  the  same,  and  for  the  payment  of  all 
necessary  expenses  of  maintenance  of  works  of  drain- 
age, water  power,  and  all  other  expenses  incident 
thereto,  and  all  costs,  charges,  and  liabilities  from 
time,  to  time  properly  Incurred  by  them  in  the 
execution  of  the  provisions  of  this  Act,  it  shall  be 
lawful  for  the  drainage  board,  and  they  are  hereby 
respectively  authorixed  and  required,  once  in  every 
year  to  meet  in  some  convenient  place,  and  then  to 
determine  and  fix  the  sum  of  money  that  shall  be 
contributed  and  rabed  during  the  then  ensuing  year 
for  the  purposes  of  effecting,  sustaining,  supporting, 
and  upholding  all  and  singular  the  aforesaid  works, 
and  for  other  the  purposes  of  this  Act,  and  (having 
regard  to  and  in  the  proportions  fixed  for  snch  pur- 
pose by  the  said  award)  to  assess,  rate,  and  tax  the 
proprietors  of  the  said  land  for  and  towards  the  pay- 
ment and  satisfaction  of  all  snch  sums  of  money,  costs, 
charges  and  expenses  as  may  be  required  for  the 
purposes  last  aforesaid,  and  for  the  payment  and  sa- 
tiation pf  any  sum  of  money  raised  for  such  pur- 


poses, and  the  interest  thereof;  and  the  said  several 
sums  so  rated  and  assessed  shall  be  charged  on  the 
lands  so  drained  or  improved,  in  preference  to  and 
with  priority  over  all  incumbrances  thereon:  pro- 
vided nevertheless,  that  any  quit  or  crown  rent,  or 
rentcbarge  in  lieu  of  tithe,  issuing  thereout,  and  any 
renteharge  nnder  this  Act,  shall  have  priority  to  su<^ 
sums  of  money  so  rated  or  assessed;  and  the  drainage 
board  shall  have  the  same  powers,  rights,  and  privi 
leges,  by  entry  or  mortgage,  to  enforce  the  payment 
of  all  such  last- mentioned  sums  of  money,  coste 
charges,  and  assessments  as  are  herein- before  given  to 
them  for  the  enforcing  payment  of  the  sums  charged 
under  the  award  as  aforesaid. 

58.  It  shall  be  lawful  for  the  drainage  board  from 
time  to  time  and  at  any  time,  for  such  considerations 
as  they  may  think  proper,  and  with  the  consent  of 
the  said  commissioners  signified  nnder  their  seal,  to 
release  any  portion  of  the  lands  of  any  proprietor  from 
the  whole  or  any  part  of  any  charge  payable  to  such 
board  under  the  provisions  of  this  Act;  and  no  such 
release  shall  affect  the  rights  or  remedies  of  such 
board  as  agunst  the  residue  of  the  lands,  part  of  which 
may  be  so  released,  or  in  respect  of  the  residue  of  any 
snch  charge. 

59.  It  shall  be  lawfhl  for  any  snch  drainage  board 
from  time  to  time,  with  the  like  consent  of  the  said 
commisuoners  signified  as  aforesaid,  for  such  consider- 
ations as  they  may  think  proper,  to  sell  and  convey 
any  of  the  lands  which  they  may  have  acquired  under 
the  provisions  of  this  Act,  and  which  may  be  no 
longer  required  by  such  board;  provided  that  the  said 
drainage  board,  before  they  shall  sell  or  dispose  of  any 
snch  land  as  aforesaid,  shall  first  ofier  the  same  to  the 
person  to  whose  estate  the  same  originally  belonged, 
and  then  to  the  person  whose  estate  shall  adjoin 
thereto,  and  such  land  shall  not  be  sold  to  any  other 
person  at  snch  price  as  the  persons  entitled  to  a  pre- 
ference shall  be  willing  to  give  for  them,  or  at  any 
lower  price. 

60.  The  said  rates  or  charges  for  maintenance  of 
the  said  works  in  any  district  shall  also  be  recoverable 
by  civil  bill,  brought  by  the  drainage  board  to  which 
the  same  shall  be  payable,  against  the  person  or  per- 
sons for  the  time  being  in  possession  or  in  receipt  of 
the  rente  or  profits  of  the  lauds  in  reipect  of  which 
such  rates  or  charges  shall  be  payable. 

61.  Except  where  a  special  mode  of  service  is  pro- 
vided by  this  Act,  all  notices  requirod  to  be  served  by 
virtue  of  this  Act  npon  the  occupier  or  proprietor  of 
any  land  shall  either  be  served  personally  on  him,  or 
be  left  at  his  last  usual  place  of  abode  in  Ireland,  if 
any  snch  can  after  diligent  inquiry  be  found,  and  in 
case  he  is  absent  from  the  United  Kingdom,  and  his 
last  usual  place  of  abode  cannot  be  found  after  dlli- 
geut  inquu-y,  it  shall  be  affixed  on  some  conspicuous 
part  of  such  premises. 

62.  If  any  oecupier  or  proprietor  on  whom  notice 
is  to  be  served  is  a  corporation  aggregate,  or  joint 
stock  or  other  company,  or  body  of  proprietors  or 
undertakers,  such  notice  shall  be  left  at  the  principal 
office  of  such  corporation,  company,  or  body,  or  if  no 
such  office  can  after  diligent  inquiry  be  found,  shall  be 
served  on  some  agent,  if  any,  of  such  corporation, 
company,  or  body,  but  if  no  such  offiuer  or  agent  can 
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be  foand  it  shall  be  loft  with  the  occopier  of  the  lands, 
or  if  there  be  oo  snch  occupier,  shall  be  aflixed  on 
some  coDspicaoBS  part  of  snch  lands. 

63.  If  any  arbitrator  appointed  for  any  of  the  pur- 
poses of  this  Act  shall  die,  or  refuse,  dedine,  or  be- 
come incapable  to  act,  the  commissioners  may  from 
time  to  time,  and  as  often  as  same  may  become  neces- 
sary, appoint  an  arbitrator  in  his  place,  who  shall 
have  the  same  powers  and  authorities  as  the  arbitrator 
fii-st  appointed. 

64.  After  the  constitution  of  a  drainage  district 
nnder  the  provbions  of  this  Act,  and  dnring  the  eze 
CQtion  of  any  works  by  the  drainage  board  of  snch 
district,  it  may  be  lawful  for  the  commissioners  of 
public  works,  upon  the  application  of  any  person  or 
persons  who  shall  have  advanced  any  monies  for  the 
purpose  of  the  works  to  be  executed  within  such 
di*ainage  district,  and  in  case  it  shall  seem  expedient 
to  the  said  commissioners  to  appoint  a  duly  qualified 
officer  to  proceed  to  the  district  to  inspect  the  execn- 
tion  of  the  said  works,  and  to  report  to  the  said  com- 
missioners upon  the  sufficiency  or  insufficiency  there- 
of and  thereupon  the  said  commissioners  shall  make 
such  order  relative  to  the  execution,  alteration,  or  mo- 
dification of  such  works  as  to  them  will  seem  requi- 
site, and  transmit  such  order  to  the  drainage  board  of 
snch  district;  and  the  drainage  board  shall  thereupon 
proceed  with  the  execution,  dteratioo,  or  modification 
ofsnch  works,  in  accordance  with  the  said  order  of 
the  commissioners;  and  in  the  event  of  any  drainage 
board  wilfully  neglecting  or  refusing  to  comply  with 
snch  orders,  it  shall  be  lawful  for  the  persons  who 
shall  have  advanced  any  monies  for  the  purpose  of 
the  works,  to  apply  by  summary  petition  to  the  Court 
of  Chancery  in  Irekmd^  and  thereupon  such  Court 
shall  make  such  order  thereon  as  shall  seem  just,  and 
shall  issue  any  writ  or  writs  of  injunction  to  enforce 
any  such  order,  and  shall  have  power  to  adjudge  by 
whom  the  costs  of  any  such  proceeding  shall  be  borne. 

65.  All  costs,  charges,  and  expenses  incurred  by 
drainage  boards  in  instituting  or  defending  any  legal 
proceedings  instituted  or  defended  by  them  in  their 
character  of  drainage  boards  may  be  defrayed  out  of 
the  rates  leviable  by  them,  and  no  member  of  a  drain- 
age board  shall  be  personaUy  liable  in  respect  of  any 
such  costs,  ch^es,  or  expenses. 

66.  That  every  person  upon  examination  on  oath 
0^  affirmation  before  the  commissioners,  or  any  officer 
appointed  by  them,  and  also  every  person  maldng  any 
affidavit,  dedaration,  deposition  or  affirmation,  who  shall 
wilfully  and  corruptly  give  false  evidence,  or  shall  in  such 
affirmation,  affidavit,  declaration,  or  deposition,  wil- 
fully or  corruptly  swear,  affirm,  or  allege  any  matter 
or  thing  which  shall  be  false  or  untrue,  shall  be  sub- 
ject to  the  pains  and  penalties  of  persons  convicted  of 
wilful  and  corrupt  perjury  by  any  law  in  force  for  the 
time  being. 

Tender  of  Amends. 

67.  If  any  party  has  committed  any  irregularity, 
trespass,  or  other  wrongful  proceeding  in  the  execu- 
tion of  this  Act,  or  by  virtue  of  any  power  or  autho- 
rity hereby  given,  and  if  before  action  brought  in  re- 
spect thereof  such  party  makes  tender  of  sufficient 
amends  to  the ,  party  injured,  such  last-mentioned 
party  shall  not  recover  in  any  such  action;  and  if  no 


iich  tender  has  been  made  it  shall  be  lawful  for  tbs 
defendant,  by  leave  of  the  Court  where  snch  action  is 
pending,  at  auy  time  befbre  issue  joined,  to  pay  into 
Court  such  sum  of  money  as  he  thinks  fit,  and  there- 
upon such  proceedings  shall  be  had  as  in  other  cases 
where  defendants  are  allowed  to  pay  money  into 
Court. 

Saying  Clauses  and  Miscellaneoob^ 

68.  Nothing  in  this  Act  shall  anthorice  any  drain- 
age board  or  proprietor*— 

(1.)  To  interfere  with  any  sewers  or  other  worb 
already  or  hereafter  made  and  used  for  the 
purpose  of  dnuning,  preserving,  irrigating, 
or  improving  land  under  any  public,  k)cal, 
or  private  Act  of  Parliament,  so  as  to  bju- 
riously  affect  the  same; 
(2.)  To  interfere  with  any  lake,  river,  canal,  dock, 
harbour,  lock,  reservour,  or  basin,  or  the 
supply  of  water  to  any  lake,  river,  canal, 
dock,  harbour,  lock,  reservoir,  or  basui,  so 
as  to  injuriously  afiect  the  aavigadonon  soch 
lake,  river,  canal,  dock,  luubour,  lock,  re* 
oervoir,  or  basin,  or  the  use  or  maintenaoee 
'  thereof,  or  to  interfere  with  any  towing- 
path  so  as  to  interrupt  the  traffic  thereof 
in  cases  where  any  corporation,  eompany, 
undertakers,  commismooers,    ooDservstors, 
trustees,  or  individuals  are  by  virtue  of  vaj 
Act  of  Parliament  or  otherwise  entitled  to 
navigate  on  or  use  such  lake,  river,  cans], 
dock,  harbour,  lock,  reservour,  or  basio,  or 
in  respect  of  the  navigation  on  or  use  of 
which  lake,  river,  canal,  dock,  harboar, 
lock,  reservoir,  or  basin  any  corponUioo, 
company,  undertakers,  commissioners,  con- 
servators, and  trustees,  or  individnals  are 
entitled  by  virtue  of  any  Act  of  Parliament 
to  the  receipt  of  any  tolls  or  other  does; 
(3.)  To  interfere  with  the  works  or  supply  of  water 
of  any  body  or  persons,  corporate  or  nnin- 
eorporate,  supplying  water  to  any  town  or 
place,  so  as  to  injuriously  affisct  the  same; 
(4.)  To  execute  any  woriu  in,  through,  or  under 
any  wharfs,  quays,  docks,  harbours,  or  ba- 
sins belonging  to  the  proprietor  or  propri- 
etors of  any  inland  navigation  constituted 
by  Act  of  Parliament  or  otherwise,  or  for 
the  use  of  which  they  are  entitled  by  virtse 
of  any  Act  of  Parliament  or  otherwise  to 
demand  any  tolls  or  dues; 
without  the  consent  of  such  corporation,  compaoj, 
undertakers,  commissioners,  conservators,  trustees,  or 
individuals  as  aro  herein-b^ore  in  that  behalf  respec- 
tively mentioned,  such  consent  to  be  expressed  in 
writing,  in  the  case  of  individaa^s  nnder  their  hands, 
in  the  case  of  a  corporation  under  their  common  seal, 
and  in  the  case  of  a  company,  undertakers,  commis- 
sioners, conservators,  or  trustees  under  the  hand  of 
their  clerk,  or  other  dnly  authorised  officer  or  agent 

69.  Nothing  in  this  Act  shall  authorise  any  drain- 
age board  to  divert  any  river  in  such  manner  as  to 
injure  or  to  diminish  the  supply  of  water  to  any  ha^ 
hour,  without  the  consent  of  the  conservators  or  any 
authority  having  the  management  of  such  haiboor. 
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70.  Anj  oorporatioa,  oompanjr,  nndertakera,  oom- 
miflsionen,  ootueiratora,  trustees,  or  individaals  aa- 
thorued  by  virtae  of  anjr  Act  of  Parliament  to  navi- 
gate <m  or  080  any  river,  cana),  dock,  harbonr,  or 
baain,  or  to  demand  any  tolls  or  daea  in  respect  of  the 
iiaTlgation  on  sncb  river  or  canal,  or  the  use  of  sncb 
dock,  harbonr,  or  basin,  may,  at  their  own  expense, 
and  on  anbciCitnting  other  sewers,  drains,  cnlverts,  and 
pipes  equally  eflectnal,  and  certified  as  such  by  the 
suToyor  of  the  drainage  board,  take  np,  divert,  or 
alter  the  level  of  sewers,  drains,-  culverts,  or  pipes 
oonstmcCed  by  the  drainage  board,  and  passing  under 
or  interfering  with  or  with  the  improvement  or  altera- 
tion of  aoch  river,  canal,  dock;  harbour,  or  basin,  or 
the  towing-path  of  such  river,  canal,  dock«  harbonr, 
or  baain,  and  do  all  such  matters  and  things  as  may 
be  neoesaaiy  for  carrying  into  efiect  such  taking-up, 
diversion,  or  alteration. 

h  ?!•  No  person  shall  cause  or  permit  any  obstruction 
in  or  otherwise  injuriously  affect  any  watercourse  in 
raspect  of  which  any  works  shall  have  been  com- 
menced or  ezecnted  by  any  drainage  board,  or  shall, 
without  the  consent  of  the  drainage  board,  cause  any 
filthy  or  unwholesome  water,  or  washings  of  manu- 
factoriea  or  mines,  or  other  foul  or  poisonous  liquid, 
to  flow  into  any  such  watercourse;  and  any  person 
oflfending  agamst  this  enactment  shall  incur  a  penalty 
net  exceeding  five  pounds,  and  a  further  penalty  of 
forty  shillmgs  for  every  day  during  which  the  offence 
is  eontinned,  to  be  recovered  in  a  summary  way  be- 
fore two  or  more  justices  at  petty  sessions;  but  this 
section  shall  not  apply  to  any  person  haviufr  a  legal 
right  to  create  such  obstruction  or  other  injury,  or  to 
canse  snch  water,  washing,  or  liquid  as  aforesaid  to 
flow  into  any  exisUng  watercourse. 

72.  If  the  commissioners  shall  be  of  opinion  that 
for  the  purpose  of  carrying  out  the  drainage  works 
u  any  district  it  is  necessary  to  rebuild  or  alter  any 
existing  bridge,  culvert,  or  archway  for  the  discharge 
of  water  under  any  pnblic  road,  it  shall  be  lawful  for 
any  drainage  board  (havmg  first  obulned  the  certifi- 
cate of  the  commissioners  to  that  effect)  to  take  down 
and  remove  or  to  alter  such  bridge,  culvert,  or  arch- 
way, the  drainage  boad  (when  in  the  opinion  of  the 
oommisaionera  neceasary)  constructing  a  temporary 
bridge,  culvert,  or  archway  in  the  pUoo  of  that  so  to 
be  taken  down,  removed,  or  altered,  and  supporting 
and  mamtaining  the  same  until  the  completion  of  the 
works  necessary  for  the  restoration  to  pnblic  use  of 
such  bridge,  culvert,  or  archway;  and  in  every  case 
where  an  existing  bridge,  culvert,  or  archway  shall  be 
taken  down  and  removed  tho  drainage  board  shall 
constmct  a  new  bridge,  culvert,  or  arohway,  with  the 
necessary  roads  of  approach  thereto  respectively,  ac- 
cording to  such  plans,  specification,  and  estimate  as 
shall  have  been  submitted  to  and  approved  by  thesud 
commissioners;  and  the  expense  of  such  temporary 
and  permanent  bridge,  culvert,  or  archway  and  roads 
shall  (save  as  herein-after  mentioned)  form  part  of 
the  eosu  of  the  works  in  the  district  in  which  the 
same  may  be  situated.  • 

73.  Provided  always,  that  in  case  the  commission- 
ers shall  be  of  opinion  that  the  original  bridge  had 
been  so  constructed  as  to  be  an  impediment  to  the 
BStural  discharge  of  the  water,  having  reference  to  the 


state  of  the  river,  stream,  or  drain  in  its  unimproved 
condition,  or  in  case  the  said  commissioners  shall  be 
of  opinion  that  such  new  bridge,  culvert,  or  ai-cbway, 
when  so  couAtrncted,  will  confer  greater  advantages 
on  the  pnblic  than  the  former  bridge,  culvert,  or  arch- 
way, by  affording  an  improved  means  of  commuuica- 
tion  or  otherwise,  it  shall  be  lawful  for  the  said  com- 
missioners to  issue  a  certificate  under  their  seal  de« 
daring  the  amount  which  the  county  within  which 
such  works  shall  be  situate  ought  to  contribute  towards 
the  expenses  so  incurred  by  the  said  drunage  board ; 
and  such  certificate  shall  be  laid  before  the  grand  Jury 
of  the  said  county  at  the  assizes  next  after  the  issuing 
of  the  same;  and  tho  grand  Jury  of  the  said  county 
is  hereby  authorised  and  required,  without  any  appli- 
cation to  presentment  sessions,  to  present  the  amount 
mentioned  in  snch  certificate  to  be  levied  off  the 
county  at  large  by  such  sums  and  at  such  times  as 
shall  be  mentioned  in  such  certi^cate,  and  to  be  paid 
to  the  said  drainage  board. 

74.  Provided  also,  that  where  any  such  new  bridge, 
culvert,  or  archway  thall  be  over  any  stream  or  river 
forming  a  boundary  between  two  counties,  the  com- 
missioners shall  in  their  said  certificate  state  that  tho 
said  amount  shall  be  chargeable  on  and  paid  by  the 
said  counties  in  equal  moieties,  and  such  proceedings 
shall  be  had  with  reference  to  the  several  moieties  of 
such  amount,  and  the  presentment,  levying,  and  pay- 
ment of  the  same  respectively,  as  are  herein-before 
directed  with  respect  to  the  entire  amount,  when 
chargeable  on  one  county  in  manner  aforesaid. 

75.  And  in  case  any  such  grand  jury  shall  refuse 
to  present  the  sum  mentioned  in  any  such  certificate, 
the  Court  shall  make  an  order  directing  the  treasurer 
to  insert  such  sum  in  his  warrant,  and  the  same  shall 
be  levied  off  snch  county  in  the  same  manner  as  if  tho 
same  had  been  duly  presented  by  snch  grand  jury, 
and  thenceforth  such  bridges,  culverts,  archways,  and 
roads  shall  be  the  property  of  such  county  or  counties. 

76.  *  And  whereas  it  may  happen  that  by  reason 
of  the  works  to  be  executed  in  pursuance  of  the  pro- 
vbions  of  this  Act  it  may  be  convenient  to  alter  the 
boundaries  of  the  lands  of  different  owners,  and  there- 
fore that  such  powers  of  exchange  should  be  given  to 
the  commissioners  as  after-mentioned:'  belt  then»< 
fore  enacted,  that  it  shall  be  lawful  for  the  commis- 
sioners, upon  the  application  in  writing  of  the  persons 
interested  as  owners,  as  herein-before  defined,  except 
persons  holding  under  a  lease  reserving  rent  for  a  life 
or  lives,  or  for  a  term  of  years,  in  any  lands  which 
shall  be  drained  or  improved  under  the  provisions  of 
this  Act,  or  in  any  landa  adjacent  to  any  snch  lands, 
and  who  shall  desire  to  effSsct  an  exchange  of  lands  in 
which  they  respectively  shall  be  so  interested,  to  di- 
rect inquiries  whether  such  proposed  exchange  would  bo 
beneficial  to  the  owners  of  snch  respective  lands,  and 
has  been  rendered  necessary  or  expedient  by  reason  of 
any  such  drainage  or  improvement  as  aforesaid ;  and 
in  case  the  commissioners  shall  be  of  opinion  that 
snch  an  exchange  would  be  beneficial,  and  that  the 
terms  of  the  proposed  exchange  are  just  and  reasona- 
ble, they  shall  cause  to  be  framed  and  confirmed,  un- 
der the  seal  of  the  commissioners,  an  order  of  ex- 
change, with  a  map  or  plan  thereunto  annexed,  in 
which  order  shall  Km  specified  and  shown  the  lands 
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given  and  taken  in  exchange  by  each  person  so  inte- 
rested respectWelj,  and  a  copy  of  snch  order  shall  be 
delivered  to  each  of  the  parties  on  whose  application 
the  exchange  shall  have  been  made,  and  sacb  order 
of  exchange  shall  be  good,  valid,  and  effectnal  in  the 
law  to  all  intents  and  purposes  whatsoever^  and  shall 
be  in  nowise  liable  to  be  impeached  bj  reason  of  any 
infirmity  of  estate  or  defect  of  title  of  the  persons  on 
Hfhose  application  the  same  shall  have  been  made; 
and  the  land  taken  upon  every  snch  exchange  shall  be 
antl  enare  to,  for,  and  upon  the  same  uses,  trusts,  in- 
tents, and  purposes,  and  subject  to  the  same  condi- 
tions, charge?,  and  incumbrances,  as  the  lands  given 
on  such  exchange  would  have  stood  limited  or  been 
subject  to  in  case  such  order  had  not  been  made;  and 
all  expenses  with  reference  to  such  order  and  ex-  I 
change,  or  the  inquiries  in  relation  thereto,  or  to  any  | 
proposed  exchange,  shall  be  borne  by  the  persons  on 
whose  application  such  order  shall  have  been  made  or 
such  inquiries  undertaken:  Provided  always,  that  no 
exchange  shall  be  made  of  any  land  held  in  right  of 
any  church  or  chapel  or  other  ecclesiastical  benefice, 
without  the  consent,  testified  in  writing,  of  the  bishop 
of  the  diocese  and  the  patron  of  such  benefice:  pro- 
vided also,  that  no  one  lot  or  parcel  of  land  given  or 
taken  in  exchange  shall  ever  exceed  ten  acres;  and  it 
shall  be  lawful  for  the  said  commissioners  to  authorise 
the  payment  of  any  sum  of  money  by  way  of  equality 
of  exchange,  or  in  respect  of  any  such  exchange,  and 
the  monies  so  given  shall  be  paid  and  divided  by  the 
said  commissioners  in  snch  manner  as  they  shall  think 
^tf  and  for  the  compensating  the  parties  interested  in 
the  land  given  in  exchange,  and  according  to  their 
respective  estates  and  interests,  and  the  decision  of 
the  commissioners  in  the  premises  shall  be  binding 
and  conclusive  upon  all  persons  interested  in  su^ 
lands. 

77.  Provided  always,  that  no  such  order  of  ex- 
change as  aforesaid  shall  be  confirmed  by  the  commis- 
sioners until  notice  shall  have  been  given  by  adver- 
tisement, in  three  successive  weeks,  of  such  proposed 
exchange,  and  three  calendar  months  shall  have 
elapsed  firom  the  publication  of  the  last  of  such  adver- 
tisements; and  in  case,  before  the  expiration  of  snch 
three  calendar  months,  any  person  entitled  to  any 
estate  in  or  to  any  charge  upon  any  land  included  in 
such  proposed  exchange  shall  give  notice  in  writing 
to  the  commissioners  of  his  dissent  from  such  proposed 
exchange,  the  commissioners  shall  not  confirm  an  or- 
der for  such  exchange  unless  such  dissent  shall  be 
withdrawn,  or  it  shall  be  shown  to  the  commi:s8ioners 
that  the  estate  or  charge  of  the  party  so  dissenting 
shall  have  ceased. 

78.  Provided  also,  that  before  taking  any  proceed- 
ings in  reference  to  any  such  exchange  the  commis- 
siouers  may  require  security  or  deposit  of  a  sum  of 
money  to  be  given  by  the  person  making  the  applica- 
tion for  the  expenses  to  be  incurred  att^ding  such 
proceedings. 

79*  Where,  in  exercise  of  any  powers  given  by  this 
Act,  any  watercourse  forming  a  boundary  line  be- 
tween two  or  more  counties,  baronies,  unions,  pa- 
rishes, or  other  areas  defined  by  law  is  straightened, 
widened,  or  otherwise  altered  so  as  to  sfhci  its  cha- 
racter ss  a  boundary  line,  the  drainiige  board,  under 


whose  authority  snch  altwalioB  is  made,  shall  forth* 
with  report  the  same  to  the  lord  fieutenant  m  conodl, 
who,  if  satisfied  that  a  new  boundary  fine  may  be 
adopted  with  convenience,  shall,  by  notice  to  be  pub- 
lished  in  the  Dufflin  Gatdte  and  in  such  other  maooer 
as  he  may  direct,  declare  that  the  wateroooise  as  al- 
tered shall  either  wholly  or  partiaOy  be  snbstitated 
for  the  fbrmer  boundary  line,  and  the  limits  of  the 
areas  of  which  the  watercoirse  when  unaltered  wss 
the  boundary  slmll  be  deemed  to  be  varied  accord- 
ingly;  but  if  the  lord  lieutenant  in  council  is  of  opi- 
nion that  a  new  boundary  cannot  wholly  or  partially 
be  adopted  with  convenience,  he  shall  require  the 
drainage  board  under  whose  aathority  the  alteratioa 
in  the  watercourse  was  made  to  set  out  a  boundsiy 
upon  the  Hne  of  the  watercourse  as  it  existed  before 
its  alteration,  or  in  a  new  coorse  in  lien  thereof  in 
such  manner  as  he  may  direct  and  approve;  and  a 
copy  of  the  DMin  OcuMe  containing  the  advertise- 
ment in  respect  of  any  alteration  of  boundaiy  made  in 
pursuance  of  this  section  shall  be  admitted  ftf  evidence 
in  all  courts  of  jostioe  of  the  fact  of  soch  iteration 
having  been  made. 

80.  In  case  the  proprietor  of  any  ntill  or  ftetoiy 
shall  consent  that  any  dam,  weir,  or  wate^eonn^  or 
other  work  or  obstruction  connected  with  such  mill  or 
factory,  shall,  fbr  the  purpose  of  drainage  to  be  ef- 
fected under  this  Act,  be  altered  and  rebuilt,  or  that 
snch  mill  or  factory  shall,  by  any  woiks  of  tlie  dnun- 
age  board,  obtain  any  increased  water  power,  it  shall 
be  lawful  for  the  oomnnissioners  to  fix  and  determine 
the  amount  of  rate  or  contribution  which  shall  be  paid 
by  the  proprietor  of  snch  mill  or  hsXiorj  for  the  im- 
provement which  shall  be  so  efifectcd,  towards  the 
repayment  of  the  costs  and  expenses  of  the  worb  to 
be  executed  withm  the  dbtrict  within  which  such  mOl 
or  factoiy  is  situate,  and  the  rata  which  shall  be  paid 
in  future  for  snch  increased  water  power;  and  the 
drainage  board  shall  have  snch  and  the  like  powers 
and  authorities  to  recover  the  amount  of  rate  which 
shall  be  so  fixed  and  determined  aa  are  given  to  them 
by  this  Act  for  the  recovery  of  any  other  rates  or 
charges  to  be  imposed  by  them  under  the  authority 
of  this  Act. 

SCHEDULE  referrred  to  in  the  foregoing  Act. 

Rules  as  to  elbcttok  of  Membsbs  of  Dbainaos 
Boards. 

The  chairman  of  the  board  of  the  previous  year, 
or  some  person  appointed  by  him,  shall  be  the  retnni- 
ing  oflicer. 

If  at  any  time,  firom  any  default  of  such  ehainnatt 
as  aforesaid,  or  firom  any  reason,  there  is  no  retarniog 
officer,  or  snch  returning  officer  is  unwilling  Or  anabi« 
to  act,  the  members  of  the  board  of  the  preceding 
year  may  appoint  a  returning  officer  in  his  stead. 

The  election  of  new  members  shall  take  place  on 
I  the  first  Thursday,  or  on  snch  other  day  as  may  be 
appointed  by  the  board,  in  September  in  every  year» 
excepting  the«year  in  which  the  order  of  the  commis- 
sioners is  made. 

On  every  occasion  of  the  election  of  new  members 
of  the  board  the  returning  officer  shall  convene  a 
meeting  of  the  electors  for  the  purpose  of  such  elec- 
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ttoD,  and  shall  give  notice  of  soch  meeting,  and  of  the 
time  and  place  at  which  it  ia  to  be  held — 

Bj  advertidement  in  some  one  or  more  of  the  news- 
papers circulating  in  the  district: 

Bj  cansing  a  copj  of  soch  notice  to  be  affixed  to 
the  oater  door  of  the  principal  office  of  the 
board: 

Snch  advertisement  to  be  pablished,  and  copy  to  be 
Bued^  fourteen  dajs  belbre  the  daj  appointed 
for  snch  election. 

The  returning  officer  shall  preside  and  regulate  the 
proceediDgs  at  such  meeting. 

At  any  snch  meeting  as  aforesaid  any  qualified  per- 
son or  persons  may,  if  he  or  they  consent  thereto,  be 
nominated  by  any  elector,  and  seconded  by  any  other 
dector,  as  a  member  or  members  of  the  board  in  the 
place  of  any  retiring  member  or  members. 

If  more  candidates  are  proposed  than  the  nnmber 
to  be  elected,  the  returning  officer  shall  forthwith,  in 
Boch  manner  as  shall  appear  to  him  most  convenient, 
ascertain  the  number  of  votes  for  the  candidates  who 
shall  have  been  so  proposed,  and  the  election  and  re- 
tarn  of  such  candidates  shall  be  determined  by  the 
majority  of  snch  votes;  but  if  no  more  candidates  are 
proposed  than  the  number  to  be  elected,  then  a  decU- 
rttion  by  the  returning  officer  that  the  candidates  are 
elected  members  of  the  board  shall  be  evidence  of  the 
fact 

For  the  purpose  of  ascertaining  the  votes  of  the 
dectors  the  returning  officer  may,  if  he  thinks  fit,  or 
if  it  shall  be  necessary  or  expedient,  hold  an  adjouined 
meeting  of  the  electors,  at  snch  time  and  place  as  he 
may  fix  at  such  first  meeting,  and  the  time  and  place 
of  such  aqjoomed  meeting  shall  be  publicly  announced 
bv  him  at  the  first  meeting,  to  be  held  as  beforo  pro- 
Tided. 

Votes  may  be  given  either  personally  or  by  proxy. 
A  proxy  shall  be  appointed  under  the  hand  of  the  ap- 
pointer;  but  no  person  shall  be  appointed  a  proxy  un- 
less he  is  a  qualified  elector. 

The  returning  officer  shall  cause  to  be  entered  in 
the  polling  books  to  be  kept  for  that  purpose  the  name 
and  address  of  eyery  voter,  and  the  manner  in  which 
he  rotes. 

After  the  election  the  returning  officer  sha^l,  as 
soon  as  possible,  publish  the  names  of  the  candidates 
elected  as  herein  mentioned: — 

(1.)  Br  advertisement  in  some  one  or  more  news- 
paper or  newspapers  circulating  in  the  dis- 
trict: 

(2.)  By  affixing  a  Ibt  of  such  candidates  to  the 
outer  door  of  the  principal  office  of  the 
board. 

Rules  as  to  Proceedihqs  of  Dbainaos  Boards* 

I.  The  drunage  board  shall  meet  together  for  the 
despatch  of  business*  and  shall  from  time  to  time 
make  such  regulations  with  respect  to  the  summoning, 
notice,  phice,  management,  and  adjournment  of  snch 
meetings,  and  generally  with  respect  to  the  transac- 
tion and  management  of  business,  as  they  think  fit, 
aabject  to  the  following  conditions:—* 
That— 

(a)  No  bnsinett  shall  be  transacted  at  any  meeting 
unless  at  least  three  members  are  present 


at  ^he  commencement  and  dose  of  such 

business: 
(h)  AH  questions  shall  be  decided  by  a  majority  of 

votes  of  the  members  present  4  '  ^<^^ 

(c)  The  names  of  the  members  present,  as  well  as 

of  those  voting  upon  each  question,  shall 

be  recorded. 

2.  The  board  shall,  at  their  first  meeting,  and  after- 
wards from  time  to  time  at  their  first  meeting  after 
each  annual  election,  appoiut  one  of  their  number  to 
be  chairman  for  the  year  following  such  choice. 

3.  If  any  casual  vacancy  occurs  in  the  office  of 
chairman,  the  board  shall,  as  soon  as  they  conve- 
niently can  after  the  occurrence  of  such  vacancy, 
choose  some  member  of  their  number  to  fill  snch  va- 
cancy; and  every  such  chairman  so  elected  as  last 
aforesaid  shall  continue  in  office  so  long  only  as  the 
person  in  whose  place  he  may  be  so  elected  would 
have  been  entitled  to  continue  if  such  vacancy  had 
not  happened. 

4.  If  at  any  meeting  the  chairman  is  not  present 
at  the  time  appointed  for  holding  the  same,  the  mem- 
bers present  shall  choose  some  one  of  their  number  to 
be  chairman  of  such  meeting. 

5.  In  case  of  an  equality  of  votes  at  any  meeting, 
the  chaurman  for  the  time  being  of  snch  meeting  shall 
have  a  second  or  casting  vote. 

6.  The  board  may  delegate  any  of  their  powers  to 
committees,  consisting  of  snch  member  or  members 
of  their  body  as  they  think  fit.  Any  committee  so 
formed  shall,  in  the  exercise  of  the  powers  delegated, 
conform  to  any  regulations  that  may  be  imposed  on 
them  by  the  board. 

?•  A  committee  may  elect  a  chairman  of  their 
meetings.  If  no  such  chairman  is  elected,  or  if  he  is 
not  present  at  the  time  appointed  for  holding  the 
same,  the  members  present  shall  choose  one  of  their 
number  to  be  chairman  of  such  meeting. 

8.  A  committee  may  meet  and  adjourn  as  they 
think  proper.  Questions  at  any  meeting  shall  be  de- 
termined by  a  majority  of  votes  of  the  members  pre- 
sent, and  in  case  of  an  equal  division  of  votes  the 
chairman  shall  have  a  second  or  casting  vote. 

9-  The  board  shall  cause  mmntea  to  be  made  in 
books  provided  for  that  purpose,— 

(1.)  Of  all  the  appointmenU  of  officers  made  by  the 
board; 

(2.)  Of  the  names  of  the  members  present  at  each 
meeting  of  the  board  and  committees  of  the 
board; 

(3.)  Of  all  orders  made  by  the  board  and  commit- 
tees of  the  board;  and 

(4.)  Of  all  resolutions  and  prooeedings  of  meetings 
of  the  board  and  of  committees  of  the  board. 
And  any  snch  minutes  as  aforesaid,  if  signed  by  any 
person  purporting  to  be  the  chairman  of  any  meeting 
of  the  board  or  committee  of  the  board,  shall  be  re- 
ceivable in  evidence  without  any  further  proo£ 

CAP.  LXXXIX. 

An  Act  for  the  further  amendment  of  the  law  relating 
to  the  removal  of  poor  persons,  natives  of  Ireland^ 
from  England.  [28th  Juljf,  1863.] 

Sec  1.  So  much  of  24  4r  25  Vict,  c  76,  a$  autho- 
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rizes  amveifancea  other  than  in  warranty  re- 
pealecL  ♦ 

2.  Sect  3  0/8  ^  9.  VicL  e.   117,  extended  to 

Ireland 

3.  Sect,  4  repealed. 

4.  Penalty  imposed  upon  ml/id  desertion  of 

pavper  on  their  journey, 

5.  Penalty  /or  vidating  section  &  of  2\  ^26 

Vict,  c  76. 

6.  New  forms  of  warrants  supplied 

7.  Institution  of  preliminary  inquiry  and  repeal 
«  Whxbsas  it  18  expedient  (that  the  law  for  the  remo- 
val of  poor  persons,  natives  of  Ireland  from  Eng- 
land, should  be  amended:'  Be  it  therefore  enacted 
bj  the  Qaeen*8  most  excellent  Majesty,  by  and  with 
the  adTico  and  consent  of  the  lords  spiritual  and  tem- 
poral, and  commons,  in  this  present  Praliament  as- 
sembled, and  by  the  antbority  of  the  same,  as  follows: 

1.  That  so  much  of  the  foarth  daose  of  the  Act  of 
the  twenty-fourth  and  twenty*fifth  years  of  the  reign 
of  her  Majesty,  chapter  seventy-six,  as  anthoriaes 
the  conveyance  of  any  poor  person  to  any  other  place 
than  that  mentioned  in  the  warrant  of  removal,  shall, 
at  the  expiration  of  one  month  from  the  date  hereof, 
be  repealed. 

2.  Section  three  of  the  Act  of  the  eighth  and  ninth 
years  of  her  Majesty,  chapter  one  hundred  and  seven- 
teen, shall  be  deemed  to  have  applied  and  to  apply  to 
Ireland  as  well  as  to  England 

3.  Section  four  of  the  same  Act  is  hereby  repealed. 

4.  Any  person  being  employed  la  the  execution  of 
a  warrant,  duly  issued  under  the  authority  of  the  said 
Acts  or  cither  of  them,  who  shall  wilfully  desert  any 
person  mentioned  therein  before  he  or  she  shall  have 
been  conveyed  to  the  place  of  destination,  shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  liable  to  a  fine  not  exceeding  ten  pounds,  and, 
in  default  of  payment,  to  imprisonment  for  a  term  not 
exceeding  three  months. 

5.  Any  person  guilty  of  violating  the  provision 
contained  in  the  sixth  section  of  the  Act  of  twenty- 
fourth  and  twenty-fiflh  ViOaria,  chapter  seventy-six, 
shall  be  liable  to  a  penalty  not  exceeding  five  pounds, 
to  be  recovered  on  a  summary  conviction  before  two 
justices  or  a  police  or  stipendiary  magistrate,  and  the 
offence  shall  be  deemed  to  have  been  committed  at  the 
port  where  the  poor  person  shall  be  landed. 

6.  Instead  of  the  forms  set  forth  in  the  schedule 
(C.)  annexed  to  the  said  Act  of  the  eighth  and  ninth 
Victoria^  chapter  one  hundred  and  seventeen,  the 
forms  contained  In  the  schedule  hereunto  annexed,  or 
to  the  like  effect,  shall  be  sufficient  in  regard  to  poor 
persons  removed  to  Ireland^  with  such  changes  in  the 
names  and  descriptions  of  persons  and  places  as  the 
drcumstances  of  the  case  may  render  necessary;  and 
except  where  this  Act  makes  any  alteration,  it  shall  be 
deemed  to  be  incorporated  with  Acts  herein  referred 
to. 

7*  If  the  board,  of  guardians  of  any  union  in  Ire 
land  think  themselves  aggi-ieved  by  the  removal  of 
any  poor  person,  and  if  they  forward  to  the  Poor  Law 
Commissioners  for  /rf/ancf  a  statement  of  the  grounds 
for  concluding  that  such  poor  person  is  legally  settled 
in  any  parish  or  township  in  Englandj  or  was  not  in 
law  liable  to  be  removed  to  Ireland^  and  if  such  board 


of  guardians,  or  any  person  on  their  behalf,  shall  agre^ 
to  pay  all  costs  which  may  be  Incurred  m  any  neces- 
sary preliminary  inquiry,  and  in  the  appeal  against 
the  warrant  for  the  removal  of  such  poor  person,  snch 
eommisdoners,  if  satbfied  that  it  will  be  ezpedisnt 
to  do  so,  may  appoint  some  person  to  make  a  preH- 
minary  inquiry  into  the  circumstances  attending  sndi 
removal,  and  after  such  inquiry  may,  if  they  think  fit, 
appeal  on  behalf  of  the  guardians  so  aggrieved  to  the 
court  of  quarter  sessions  held  for  the  county  or  be- 
rough  within  which  the  parish  or  township  from  wbidi 
such  removal  was  made  is  situate,  at  any  time  within 
six  months  after  such  removal  was  completed;  and 
such  commissioners  shall,  at  least  twenty-one  days 
before  the  holding  of  such  Bessions,  send  by  post  to 
the  guardians  or  overBoers  on  whose  application  rock 
warrant  was  obtained  notice  m  writing  purporting  to 
be  signed  by  their  secretary  or  chief  deii,  of  their  in- 
tention to  appeal  against  snch  warrant,  containing  a 
statement  in  writing  of  the  grounds  of  snch  appttl, 
and  snch  court  of  quarter  sessions  shall  hear  and  de- 
termine such  appeal;  and  if  the  warrant  of  removil 
be  reversed  or  declared  illegal  by  such  court,  the 
guardians  or  overseers  on  wbose  applicatton  the  same 
was  obtained  shall  pay  the  costs  and  expenses  incnr- 
red  by  or  on  account  of  such  board  of  guardians,  both 
for  the  prelimmary  inquiry  and  the  appeal,  and  for  the 
maintenance  of  such  poor  person,  and  for  oonrejtng 
such  person  back  to  thie  parish  or  township  in  Eng- 
land from  which  the  removal  was  made;  and  if  snch 
guardians  or  overseers  neglect  or  refuse  to  pay  sack 
costs  and  expenses  within  seven  days  after  demand 
thereof,  the  guardians  on  whose  behalf  snch  appeal 
was  made,  or  any  person  authoriaed  by  them,  maj 
recover  the  same  as  a  debt  la  a  court  of  law  in  Eng- 
land: Provided  always,  that  the  said  gnardiatts  or 
overseers  may,  at  any  time  after  snch  notice  of  ap- 
peal, send  by  post  notice  in  writing  under  the  haods 
of  any  two  or  more  of  them  to  the  said  commissioners 
that  they  abandon  such  warrant,  and  thereupon  soch 
warrant  shall  be  of  no  effect;  and  such  guardians  or 
overseers  shall  pay  to  the  guardians  on  whose  behalf 
snch  notice  of  appeal  was  given,  or  to  some  pewm 
authoriaed  by  them,  the  expenses  incurred  by  them  or 
on  their  account  by  reason  of  anch  warrant,  and  of 
the  preliminary  inquiry,  and  of  any  proceedings  oon- 
sequent  thereon,  and  the  actual  expenses  andeharges 
of  maintaining  such  poor  person,  and  of  oonvejing 
such  poor  person  bade'  to  such  parish  or  township, 
and  if  they  do  not  pay  the  same  within  seren  days 
after  demand  the  same  may  be  recovered  as  a  debt  m 
a  court  of  law  in  England:  Provided  also,  that  if  » 
the  hearing  of  the  appeal  judgment  shall  be  gi^A 
against  the  appellants,  the  respondents  shall beoitt- 
tled  to  recover  the  costs  which  they  have  incunedn 
and  about  the  appeal  from  such  appellantfl* 

SCHEDULSa 

L 
Form  or  Wabbant  where  the  removal  is  to  be  mdt 
to  the  place  of  birth  or  residence. 

To  the  guardians  of  the  poor  of  the  [insert  fim 
of  the  union  or  parish  in  England]  union,  [orpansnj, 
in  the  count    of 
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8toii«     or 

dlj      or 

boroogfa^ 

of 


(to  wit) 


To  the  giiArduui0  of  the  poor  of  the  [uuert  tuxm  of 
th€  union  m  Irtkmd]  anions  in  the  connt    of 
in  IreluuL 

Goonty  f  At  a  petty  sessioii  of  her  Mi\}e8ty*s  jos- 
[riding,    I      tiees  of  the  peace  for  the  ooaDty[rt;^ 
or     divi-         or  division^  or  c&y  or  borough']  of 
holden  in  and  for  the  division  of 
in  the  said  coanty  [riding  or  division^ 
or  dty  or  borough}  at  on 

the  day  of  in  the  year  of 

onr  Lord  one  thonaand  eight  hundred 
and  sixty  before  ns,  the  under- 

signed, her  Mijesty's  justices  of  the 
peace  for  the  said  connty  [ridmg  or  di- 
vision^ or  citjf  or  ^orou^A]. 
WHttBAfl  eomidaint  is  now  made  by  the  guardians 
of  the  poor  of  the  anion  [or  parish]  in  the 

count    of  that  Iname  of  pauper]  hath  become 

and  is  now  chargeable  to  the  parish  [or  township] 
[of  in  the  said  union;]  [eroM  this  pas- 

sage when  it  is  uug^pUcable.'] 

A&d  whereas  the  said  [name  oj  pauper"]  having 
been  brontrht  before  us,  and  application  having  been 
made  to  us,  in  petty  sessions  assembled,  by  [insert 
name  of  applicant]  the  [relieving]  officer  of  the  said 
guardians,  on  their  behalf,  we  have  made  due  exami- 
nation, on  oath,  and  find  that  the  said  [name  0/ pau- 
per] b  of  the  reputed  age  of  years,  apd  was 
bom  in  Ireland,  [and  last  resided  for  the  space  of 
three  years  [sra«0  this  passage  when  U  is  iw^j^^le] 
in  the  parish  of  in  the  county  of  now 
contained  m  the  said  union  of  [insert  name  of  the 
tuitofi  in  Ireland]  and  hath  not  a  settlement  in  £ng- 
Isad,  and  is  not  otherwise  exempt  fiom  removal  from 
the  said  [insert  name  of  the  union  or  parish  tn  Eng- 
l(md]  union  [or  parish]  [erase  thispcusage  when  it  is 
innq^Ucable]  [And  that  he  hath  a  wife,  named 
of  the  reputed  age  of  years,  and  [if  more  than 
(me  insert  the  wunber]  child  named  of 
the  rq>ttted  age  of  which  child  [insert  is  or  are] 
not  exempt  from  removal  from  the  said  union  [or 
Ptfish]  J. 

And  we  have  seen  the  said  [name  of  pauper] 
[where  the  head  of  the  family  is  a  woman^  or  a  man 
wtkoutfamUgt  this  passage  must  be  modified  accord- 
ngfy]  [and  his  said  wife  and  child  ],  and  are  satis- 
fied that  the  said  [name  of  pauper]  [and  his  wife  and 
child  ],  [insert  is  or  are]  in  snch  a  state  of  health 
as  not  to  be  liable  to  suflfer  bodily  or  mental  iojniy 
by  the  removal: 

Thbx  are,  therefore,  to  require  you,  the  guardians 
of  the  poor  of  the  Onion  [or  parish!,  to  cause 

tie  said  [name  of  pauper]  [with  his  fi^ily],  to  be 
eafdy  conveyed  to  the  said  union  of  [insert  name  of 
the  union  in  Ireland]  and  to  be  delivered  at  the  work- 
houe  of  such  union. 


Giren  under  our  hands 
sod  seals,  at  the  ses- 
Bons  aforesaid 


.(L.a) 


.(UflL) 


Ckmnty 

[riding, 

or  di- 
vision, or 

city  or 

borough]' 

of 

(to  wit) 


-(l.«.) 


MmORlNDUlC. 

Where  the  warrant  is  issued  by  a  police  magistrate, 
thisjorm  must  be  modijed  accordingly. 

IL 
FoKx  of  Warbakt  when  the  removal  is  to  be  mad^ 
to  some  place  other  than  that  of  the  birth  or  resi- 
dence. 

To  the  guardians  of  the  poor  of  the  [tfuerf  name 
of  the  union  tn  England]  [or  parish],  in 
the  connt  of 
To  the  guardians  of  the  poor  of  the  [insert 
name  of  the  union  m  Ireland]  union,  in  the 
count    of  in  Ireland. 

At  a  petty  session  of  her  Majesty's  jus- 
tices of  the  peace  for  the  county  [riding, 
or  divbton,  or  city,  or  borough]  of 
holden  in  and  for  the  division 
of  in  the  said  county  [riding,  or 

division,  or  city  or  borough]  at 
on  the  day  of  in  the  year 

of  our  Lord  one  thousand  eight  hundred 
and  sixty  before  ns,  the  under- 

signed, her  Majesty's  justices  of  the 
peace  for  the  said  county  [riding  or  di- 
vision, or  city,  or  borough  J. 

Nora.— A  copy  of  thiB  wsmnt  if  to  be  given  to  the  perwu, 
if  only  one,  or  to  the  heftd  of  the  family,  if  there  be  ie- 
veral  penont  aboat  to  be  removed  by  Tirtne  of  it;  and 
a  copy  U  to  be  sent  by  poet  forthwHIi  to  the  clerk  d 
the  board  of  guardians  of  the  onion  in  Ireland  to  whioh 
the  poor  person  is  ordered  to  be  removed. 

Wbbexas  complaint  is  now  made  by  the  guardians 
of  the  poor  of  the  nnion  [or  parish]  in  the 

count    of  that  [name  of  pawper]  hath  become 

and  is  now  chargeable  to  the  {larish  \or  township] 
[of  in  the  said  union ;] 

And  whereas  the  said  [ncans  of  pantper]  havmg 
been  brought  before  us,  and  application  haying  been 
made  to  ns,  in  petty  sesuons  assembled,  by 
[wMTt  name  of  applicant]  the  [relieving]  [if  the  ap» 
plicant  be  not  a  relieving  officer^  erase  relieving]  offi- 
cer of  the  said  guardians,  on  their  behalf,  we  have 
made  due  examination,  on  oath,  and  find  that  the  said 
[name  of  pauper]  is  of  the  reputed  age  of  years, 
and  was  bom  in  IreUnd,*  but  we  are  not  able,  upon 
the  evidence  before  ns,  to  ascertain  the  place  in  that 
country  of  h  birth,  or  that  he  hath  resided  for  the 
space  of  three  years  in  any  place  therein,*  [or  erase  the 
passage  between  aeterisks,  and  add^  and  has  not  been 
absent  therefrom  more  than  twelve  months]  and  we 
find  that  he  hath  not  a  settlement  in  EngUind,  and  is 
not  otherwise  exempt  from  removal  from  the  said  [or 
township]  nnion  [or  parish].  [Where  the  head  of 
the  family  is  a  woman,  or  a  man  without  a  famUy, 
this  passage  must  be  modified  accordingly]  [And  that 
he  hath  a  wife  named  of  the  reputed  age  of 
years,  and  [if  more  than  one  insert  the  number] 
child    named  of  the  rmted  age  of        which 

child    [insert  Is  or  are]  notesempt  firom  removal 
from  the  said  nnion -[or  parish]  ]. 

And  we  have  seen  the  said  [name^  pauper] 
[Where  the  head  of  a  family  is  a  woman,  or  a  mem 
Without  a  family,  this  passage  ntust  be  modified  ac- 
eotxlrngly]  [and  his  said  wife  and  child    ],  and  are 
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satisfied  that  iba  said  [name  of  pauper]  [where  the 
headofafamUy  ie  a  woman^  or  a  man  withoui  a 
family,  this  passage  must  be  modified  accordingfy'] 
[and  his  wife  and  child  ]  [insert  Is  or  are]  iD  each 
a  state  of  health  as  not  to  be  liable  to  suffer  bodily  or 
mentd  iojory  bj  the  removaL 
*  Thesb  are,  therefore,  to  require  you,  the  guardians 
of  the  poor  of  (he  [or  township]  union  [or  parish], 
to  cAuse  the  said  [name  of  pauper]  [with  his  family] 
to  be  safely  conveyed  to  the  port  of  in  the  said 

union  of  [or  township]  and  to  be  deliyered  at  the 
workhouse  of  the  said  union,  [where  the  pauper  hath 
not  resided  twelve  months  in  Ireland^  erase  the  follow- 
ing words,  and  add^  to  which  port.  wOi  with  the  con- 
sent of  the  guardians  of  the  said  union  of  [or  town- 
ship] think  it  fit  that  the  said  [name  of  pat^fer] 
should  be  sent]  which  port  is  in  our  judgment,  under 
the  circumstances  of  the  case,  most  conyenient. 


Given  under  our  hands 
and  seals  at  the  see- 
sions  aforesaid^ 


MXMORAMDUX. 

Where  the  warrant  is  issued  by  a  police  magisHrate 
this  form  must  be  modified  accordingly. 


CAP.  XG. 
An  Act  to  provide  for  the  registration  of  marriages^n 
Ireland.  ,  [28th  July,  1863.] 

Sec  1.  Short  tide. 

2.  Conmencelnent  of  Act, 

3.  Interpratwn  of  terms. 

4.  Act  to  extend  to  Irdand  only. 

5.  Begistrar^generai  to  fumkh   to  boards  of 

guardians   notices  setting  forth  acts  re- 
quired to  be  done  under  Ms  Act. 

6.  Begister  books  to  be  provided. 

7«  Begietrars,  under  Begistration,  ire  Act^  to  be 
registrars  Jor  purposes  of  this  Act. 

8.  Lord  LieiUenantf  or  registrar-general  with 
his  approbation^  may  alter  boundaries  of 
dutru^s. 

9*  Begistrar  of  marriages  may,  subject  to  ap* 
proval  of  registrar  general^  appoint  a  de- 
puty. 

10.  Begistrarsundtr  said  Act  to  act  for  purposes 

oj  this  Act. 

1 1.  Prvviffionfor  marriages  not  within  provisions 

of7  4rS  Vict.c  81. 

12.  Persons  wiaMe  to  write  may  sign  by  making 

a  cross. 

13.  Particulars  of  certificates  to  be  entered  in  re- 

gister books.    Correction  of  erroneous  en- 
tries. 

14.  Certified  copies  of  entries  of  marriages  to  be 

etnt  quartely,  and  the  register  books,  when 
filled  to  the  superintendent  registrar. 
I64  St^mintendeni  registrars  to  send  certified  co- 


pies 0/  registers  of  marriages  to  rtgiHrar' 
general. 

16.  Abstrad  of  registers  to  be  laid  awnuoRy  ht- 

Jore- Padiament, 

17.  Indexes  to  be  kept  at  general  regvier  office. 

Searches  allowed  and  certified  copies  given, 

18.  Indexes  to  be  made  at  every  superintendent- 

regidrar*s  office^  and  persons  aUowtd  to 
search  them. 

19.  Persons  entitled  to  search  regiAer  hooks, 

20.  Superintendent regieltraretobspaidjortht cer- 

tified copies  sent  to  general  register  office. 

21.  Begistrars  to  make  out  an  account  ofwanber 
.    oJ  marriages  four  times  yearly. 

22.  Persons  making  false  statements  for  entry  on 

register  to  be  sidject  to  penalties  for  perjvry, 

23.  Sees.  36  ami  37  0/  24  j*  25  Ful  c  98,  in- 

oofporoied  with  Act. 

24.  Penedty  for  neglect  oJ  regidrar  to  regider 

marriage^  4rc. 

25.  Penalty  for  omission  to  ddveer  rfgistersto 

superintendent  registrar  or  registrar  generuL 

26.  Penalties  how  recoverable.    14  i  15  Fid  c 

93. 
27*  Not  to  affect  law  of  marriage  in  Irdand, 

*Whbrxa8  it  b  expedient  that  a  system  of  registn 
tion  of  such  marriages  as  are  not  within  the  provisioDS 
of  an  Act  of  the .  session  holden  in  the  seventh  tnd 
eighth  years  of  her  present  Majesty,  chapter  eighty- 
one,  should  be  established  and  muntained  in  Mandi* 
Be  it  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  lords  spiri- 
tual and  temporal,  and  commons,  in  this  present  Par- 
liament assembled,  and  by  the  authority  of  the  same, 
as  follows: 

1.  This  Act  may  be  cited  for  all  purposes  as  "Tbe 
Registration  of  Marriages  (Ireland)  Act,  1863." 

2.  This  Act  shall  commence  and  take  effect  from 
and  after  the  first  day  of  January,  one  tboosand 
eight  hundred  and  sixty-four. 

3.  The  following  words  and  expressions  in  this  Act 
shall  have  the  meanings  hereby  assigned  to  tbem; 
that  is  to  say, 

**  Lord  Lieutenant "  shall  mean  the  Lord  Liente- 
nant  or  other  chief  governor  or  goTernors  of 
Ireland: 

<<  General  search  "  shall  mean  a  search  doriog  nj 
number  of  suooessive  days,  not  exceeding  flXt 
without  stating  the  objea  of  search: 

"  Particulfi:  search  "  shall  mean  a  search  orer  soj 
period  not  exceeding  five  years  for  any  gim 
register  of  marriage. 

4.  This  Act  shall  extond  to  Irdand  only. 

6.  The  registrar-general  of  manisges  appointed 
under  the  provisions  of  the  said  first  recited  Act  shall, 
in  sufficient  time  before  the  thirty-first  day  of  Decem- 
ber, one  thousand  eight  hundred  and  sixty-three,  far- 
nish  to  the  guardians  of  every  union  printed  notice^ 
which  the  said  guardians  shall  on  or  before  the  said 
thirty-first  day  of  Decemher  cause  to  be  fixed  or 
pkused  on  the  outside  of  the  several  church  asd  chapel 
doors,  or  other  public  and  conspicuous  boildings  w 
places  within  their  respective  unions,  and  which  awd 
notioes  shall  spedfythe  several  acts  required  to  be 
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dne  for  the  purpose  of  regiBtermg  anj  marriago  under 
tlie  proriflions  of  this  Act. 

6.  The  registrar-general  shall  canse  to  be  proyided 
nch  Domber  of  register  books  and  forms  as  shall  be 
Deeessa^  to  the  execntlon  of  this  Act;  and  the  said 
register  booths  shall  be  of  durable  materiala,  and  in 
them  shall  be  printed  on  each  side  of  every  leaf  the 
beads  of  information  herein  required  to  be  known  and 
registered  in  respect  of  marriages,  and  every  page  of 
ach  of  snch  books  shal  bo  numbered  progressively 
from  the  beginning  to  the  end  of  the  book,  beginning 
Tith  Damber  one»  and  every  place  of  entry  shall  be 
iko  nnmbered  progresuvely  fW>m  the  beginning  to  the 
end  of  the  book,  beginning  with  number  one,  and 
eTeiy  entiy  shall  be  divided  from  the  following  entry 
byapiinted  line;  and  the  registrar-general  shall  fur- 
nisb  for  the  use  of  the  registrars  a  sufficient  number 
of  register  books  of  marriages  and  such  other  forms  as 
niy  from  time  to  time  be  required  fbr  the  purposes  of 
this  Act 

7-  The  several  superintendent  registrars  and  regis* 
tnn  districts  which  shall  from  time  to  time  be  made 
Doder  the  provisions  of  the  Registration  of  Births  and 
Deitbs  {Ireland)  Acts  shall  be  the  superintendent  re- 
^nn  and  registrars  districts  for  the  purposes  of 
Ibis  Act. 

8.  The  liord  Lieutenant,  or  the  registrar-general 
vith  his  approbation,  shall  have  power,  from  time  to 
time  as  may  be  deemed  expedient,  to  alter  the  boun- 
diries  of  the  districts  formed  under  the  provisions  of 
the  said  recited  Act  passed  in  the  seventh  and  eighth 
Tears  of  her  Majesty,  chapter  eighty- one,  and  to  form 
oew  dbtricts,  and  in  the  event  of  any  new  district 
beiog  so  formed  to  appoint  fit  persons  to  be  registrars 
fbrsQch  districts;  and  every  such  registrar  shall  hold 
bis  office  doriog  the  pleasure  of  the  registrar  generaL 

9.  Every  registrar  of  marriages,  appoint^  under 
the  said  recited  Act  or  this  Act,  shall  have  the  power, 
mbject  to  the  approval  of  the  registrar-general,  to  ap- 
point, by  writing  under  his  hand,  a  fit  person  to  act 
u  his  deputy  in  case  of  the  illneas  or  absence  of  such 
registrar,  and  every  such  deputy- registrar  while  so 
icting  shall  have  all  the  powers  and  duties  and  be 
ubject  to  all  the  provisions  and  penalties  declared  by 
tbe  said  recited  Act  and  this  Act  concerning  registrars 
of  marriages,  and  in  case  of  the  death  of  the  registrar 
^  act  ss  registrar  until  another  be  appointed,  and 
^^^  registrar'  shall  be  civilly  responsible  for  the  acts 
tnd  OTDisiions  of  his  deputy. 

10.  The  several  superintendent  registrars  and  re- 
giMrars  of  the  several  districts,  and  their  respective 
<^utie8,  appointed  from  time  to  time  and  acting  under 
^eprorisions  of  the  said  last  recited  Act,  shall  from 
^e  to  time  be  the  superintendent  registrars  and  re- 
gUtrars  of  their  respective  districts  for  the  purposes 
ffthis  Act,  if  they  think  fit  to  accept  such  office;  and 
in  the  event  of  their  refusal  to  act,  the  guardians  of 
tbe  Qoton  shall  appoint  a  person,  with  such  qualifica- 
^Qs  as  the  registrar-general  may  declare  to  be  neces- 
^>  to  be  the  superintendent  re^strar  or  registrar 
^derthis  Act;  and  every  such  superintendent  regis- 
^r  and  registrar  shall  hold  his  office  during  the  plea- 
Mre  of  the  registrar-generaL 

ii*  In  all  cases  of  marriages  which  may  be  legally 
tolemnised  in  Irdandf  and  i|[hich  do  no^  come  within 


the  provisions  of  the  said  Act  of  the  seventh  and 
eighth  years  of  her  Majesty,  chapter  eighty-one,  or 
any  Act  amending  the  same,  the  parties  about  to  con- 
tract any  such  marriage  shall  produce  to  the  clergy- 
man celebrating  the  marriage  a  certificate  according  to 
the  form  A.  in  the  schedule  hereunto  annexed,  which 
certificate  shall  be  procured  by  the  parties  contracting 
the  marriage,  previous  to  its  solemnisation,  from  the 
registrar  of  the  district  appointed  under  this  Act 
within  which  such  marriage  is  intended  to  be  solem- 
nized, who  shall  be  bound,  as  far  as  possible,  without 
fee  or  reward,  to  fill  up  the  said  schedule,  and  it  shall 
be  signed  by  the  parties  contracting  the  marriage  and 
by  the  witnessess  present  thereat,  not  being  less  than 
two,  and  also  by  the  said  clergyman ;  and  the  parties 
contracting  the  marriage  shall  within  three  days  there- 
after either  deliver  or  send  by  post  such  certificate  to 
the  re^strar  of  marriages  appointed  under  tbb  Act 
for  the  district  wherein  the  marriage  was  solemnised; 
and  the  husband  shall  in  case  of  failure  so  to  deliver 
or  send  such  certificate  be  liable  in  a  penalty  not  ex- 
ceeding ten  pounds,  to  be  recovered  as  hereinafter  pro- 
vided. 

12.  In  case  of  the  inability  to  write  of  any  person 
whose  signature  is  required  or  necessary  under  this 
Act,  it  shall  be  lawful  for  such  person  to  make  such 
signature  by  making  a  cross  or  other  mark,  which 
shall  be  maide  in  the  presence  of  the  clergyman  or 
two  witnesses,  who  shall  attest  the  same,  and  such 
mark  shall  be  in  all  respects  as  binding  and  effectual 
as  the  signatare  of  such  person,  if  capable  of  writing, 
would  have  been. 

1 3.  Every  registrar,  on  receipt  of  any  such  certifi- 
cate, shall  forthwith  enter  the  particulars  thereof  in 
the  register  book:  provided  always,  that  if  any  error 
shall  bis  discovered  to  have  been  committed  in  the 
entry  of  marriage  in  any  register,  the  person  disco- 
vering the  same  shall  forthwith  give  information 
thereof  to  the  justice  or  justices  at  the  petty  sessions 
of  the  dbtrict  within  which  such  marriage  shall  have 
been  solemnised,  or,  if  within  the  Dublin  metropolitan 
police  district,  to  a  divisional  justice  or  justices,  within 
the  said  district,  and  it  shall  be  lawful  for  the  said  jus- 
tice or  justices,  and  they  are  hereby  authorised  and  re- 
quired, thereupon,  or  upon  otherwise  coming  to  the 
knowlegeofsuch  erroneous  entry,  tosummon  before  them 
the  person  who  made  and  any  person  concerned  in  mak- 
ing such  erroneous  entry  or  having  any  knowledge 
regarding  the  same,  and  also  any  person  interested  in 
the  effect  of  such  erroneous  entry,  and  to  examine  all 
such  persons  on  oath;  and  if  the  said  justice  or  jus- 
tices shall  bo  satisfied  that  any  error  baa  been  com- 
mitted in  any  such  entry,  such  jastice  or  justices  shall, 
by  authority  in  writing  under  his  or  their  hands,  di- 
rect the  registrar  to  correct  the  erroneous  entry;  and 
it  shall  be  lawful  for  the  registrar,  and  he  is  hereby 
required,  thereupon  to  correct  the  erroneous  entry  ac« 
cording  to  the  truth  of  the  case,  by  entry  in  the  mar- 
gin, without  any  alteration  of  the  original  entry;  and 
such  marginal  entry  shall  contain  a  reference  to  the 
deposition  upon  which  the  said  justice  or  justices  di- 
rected the  correction  to  be  made,  and  shall  be  dated 
on  the  day  on  which  it  is  made,  and  signed  by  the 
parries  applying  for  the  correction  and  by  the  regis- 
trar; and  in  every  case  the  registrar  shall  make  the 
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like  alteration  In  the  certified  copj  of  the  register 
book  to  be  made  bj  bim  as  berein-after  provided; 
provided  that  in  case  sach  certified  copy  shall  have 
been  already  made  he  shall  make  and  deliver  in  like 
manner  a  separate  certified  copy  of  the  original  erro- 
neons  entry  and  of  the  marginal  correction  therein 
made. 

Returns. 

14.  In  the  months  of  Aprils  July^  October^  and 
January^  on  snch  days  as  shall  from  time  to  time  be 
appointed  by  the  registrar  general,  every  registrar 
shall  make  and  deliver  to  the  superintendent  registrar 
of  his  district  on  durable  materials,  a  tme  copy,  cer- 
tified by  him  nnder  bis  hand,  according  to  the  Form 
B.  in  the  schedule  to  this  Act  annexed,  of  all  the  en- 
tries of  marriages  made  during  the  quarter  of  a  year, 
last  preceding  the  first  day  of  each  of  the  several 
months  herein-before  mentioned  respectively,  in  the 
register  books  kept  by  him,  the  first  of  such  certified 
copies  to  be  given  in  the  month  of  April  in  the  year 
one  thousand  eight  hundred  and  sixty-four,  and  the 
superintendent  registrar  shall  examine  the  same,  and 
If  found  to  be  correct  shall  certify  the  same  nnder  his 
band  to  be  a  tme  copy:  if  there  shall  have  been  no 
marriages  registered  since  the  delivery  of  the  last 
certificate  the  registrar  shall  certify  the  fact,  and  such 
certificate  shall  be  delivered  to  the  superintendent 
registrar  as  aforesaid,  and  be  countersigned  by  him: 
the  registrar  shall  keep  safely  the  register  book  fur- 
nished to  him  as  herein-before  mentioned  until  it 
shall  be  filled,  and  shall  then  deliver  it  to  the  super- 
intendent registrar,  to  be  kept  by  him  with  the  re- 
cords of  bis  office. 

15.  Every  superintendent  registrar  shall  four  times 
in  every  year, 'on  such  days  as  shall  be  named  for  the 
purpose  by  the  registrar  general,  send  to  the  registrar 
general  tl\  the  certified  copies  of  the  registers  of 
marriages  which  he  shall  have  received  from  the  re- 
gistrars of  marriages  as  aforesaid  for  the  quarter  of  a 
year  last  preceding  the  first  day  of  each  of  the  several 
months  herein-before  mentioned  respectively,  in  the 
Form  B.  in  the  schedule 


be  entitled  to  search  the  said  indexes  between  thl 
hours  of  ten  in  the  morning  and  four  in  the  sfterD  J 
of  every  day,  except  Sundays^  Chridnuu  Dm/,  aJ 
Oood  Friday,  and  to  have  a  certified  copy  of  ao 
entry  in  the  said  regbters;  and  for  every  geoen 
search  of  the  said  indexes  the  sum  of  twenty  BhUliog; 
and  for  every  particular  search  the  sum  of  one  shii 
ling,  and  for  every  such  certified  copy  the  sum  of  iw 
shillings  and  sixpence,  shall  be  paid  to  the  registn 
general  or  snch  other  officer  as  shall  be  appointed  t( 
receive  such  fees  on  his  account,  in  addition  to  th 
stamp  duty  of  one  penny  imposed  by  an  Act  passe< 
in  the  twenty-third  year  of  her  Majesty,  ciiipte 
fifteen. 

1 8.  Eveiy  superintendent  regbtrv  shall  caase  in 
dexes  of  the  register  books  in  his  office  to  be  mad< 
and  kept  with  the  other  records  of  his  office.  Erei} 
person  shall  be  entitled,  on  such  days  and  at  bqcJi 
reasonable  hours  as  shall  be  directed  by  the  registru 
general,  to  search  the  said  indexes,  and  to  have  a  cer- 
tified copy  of  any  entry  or  entries  in  the  said  register 
books,  under  the  hand  and  seal  of  the  soperintendeot 
registrar,  on  payment  of  the  fees  hereinafter  mention- 
ed; that  is  to  say,  for  every  general  search  the  snm 
of  iiy^  shillings,  and  for  every  particular  search  the 
snm  of  one  shilling,  and  for  every  certified  copy  the 
sum  of  two  shillings  and  sixpence,  in  addition  to  the 
stamp  duty  of  one  penny  imposed  by  ao  Act  passed 
in  the  twenty-third  year  of  her  Majesty,  chapter 
fifteen. 

19.  Every  person  shall  be  entitled,  on  snch  days 
and  at  such  reasonable  honrs  as  shall  be  directed  bj 
the  registrar  general,  to  search  snch  entries  in  the 
register  books  in  the  custody  of  the  registrars  as  shall 
not  have  been  incloded  in  the  last  preceding  retom 
made  by  such  registrar  to  bis  superintendent  regis- 
trar, and  to  have  a  certified  copy  of  any  snch  entij  or 
entries,  under  the  hand  and  seal  of  the  registrar,  on 
payment  of  the  fees  herein-after  mentioned;  that  is 
to  say,  for  every  such  search  the  sum  of  aiipence,  aod 
for  every  certified  copy  the  snm  of  two  shillings  aod 
sixpence,  in  addition  to  the  stamp  daty  of  one  peDs; 


20. 


Fees. 
Every  superintendent  registrar  shall  make  obj 


in  the  schedule  to  this  Act  annexed;  and    — ^ . r  —  # 

the  registrar  general,  if  it  shall  appear,  by  interruption  ;  imposed  by  an  Act  passed  in  the  twenty-third  year  of 
of  the  regular  progression  of  numbers  or  otherwise,    her  Majesty,  chapter  fifteen, 
that  the  copy  of  any  part  of  any  book  has  not  been 
duly  delivered  to  him,  shall  procure,  as  far  as  possi- 
ble, consistently  with  the  provisions  of  this  Act,  that ^  ^^^ .^ 

the  same  may  be  remedied  and  supplied.  The  certi-  an  account  four  times  in  every  year,  on  aoch  days  aod 
fied  copies  so  sent  to  the  general  register  office  shall  \  for  such  periods  as  shall  from  time  to  time  beappoisted 
be  thereafter  kept  in  the  said  office  in  such  order  and  by  the  registrar  general,  of  the  number  of  entries  in  socb 
maimer  as  the  registrar  general,  nnder  the  direction         '^  '  '        '""" 

of  the  lord  lieutenant,  shall  thiuk  fit,  so  that  the  same 
may  be  most  readily  seen  and  examined. 

16.  The  registrar  general  shall  once  in  every  year 
transmit  to  the  lord  lieutenant  a  general  abstract  of 
the  numbers  of  marriages  registered  during  the  fore- 
going year,  in  such  form  and  at  snch  date  as  the  lord 
Sentenant  shall  from  time  to  time  prescribe;  and 
every  such  annual  general  abstract  shall  be  laid  before 
Parliament  within  one  month  after  receipt  thereof,  or, 
if  Parliament  shall  not  be  then  sitting,  within  one 
month  after  the  commencement  of  the  next  session. 

17.  The  registrar  general  shall  cause  indexes  of  all 
the  registeis  herein  mentioned  to  be  made  and  kept 
iq  the  general  register  office;  and  every  person  shall 


certified  copies  so  sent  by  him  to  the  registrar  gene- 
ral, as  provided  by  this  Act,  and  shall  send  the  said 
account  to  the  registrar  general  If  on  exammatjon 
and  comparison  with  the  certified  copies  of  the  regi^ 
ters  or  certificates  received  by  the  registrar  general, 
sach  account  ahaU  be  found  coned,  the  snpenoten- 
dent  registrar  shall  be  entitled  to  receive  twopence 
from  the  registrar  general  for  every  entiy  «»^*'*,^ 
tified  copies  of  roisters  of  marriages,  which  sba^i  w 
charged  by  the  registrar  general  to  the  geaeral  ex- 
penses of  bis  office.  . 

21.  Every  registrar  shall  make  out  an  aeconnt  m 
times  in  each  year,  on  such  days  and  for  snch  pen 
as  shall  from  Ume  to  time  be  appointed  by  ^^l^T^ 


trar  general,  of  the  number  of  marriages 


which  h« 


APPfiNDlX—StATUTES  26  &  27  VICTORIA. 


^•m^HPiat* 


iod 


shall  have  registertsd  in  porsnaDce  of  the  provisions  of 
thts  Act,  and  the  saperintendent  registrar  shall  verify 
lad  sign  the  same.  The  guardians  of  the  nnion  in 
vhich  he  shall  be  registrar,  on  prodnction  of  the  said 
leeooDt,  80  verified  and  signed,  shall  paj  to  the  said 
registrar,  oat  of  the  monies  in  their  hands  or  power 
18  soch  guardians,  at  the  rate  of  sixpence  for  eveiy 
e&trj  of  marriage  incladed  in  such  account,  and  the 
laioe  shall  be  charged  to  the  anion  at  large,  and  snch 
goajdiana  shall  be  and  they  are  hereby  empowered  to 
lerr  off  the  onion  at  large  sach  sums  so  paid  by  them. 
Bad  soch  snms  shall  be  incloded  in  the  rates  which 
ach  goaidians  are  by  law  empowered  to  levy  and 
nlML     • 

22.  Every  person  who  shall  wilfully  make  or  cause 
to  be  made,  for  the  purpose  of  being  inserted  in  any 
register  of  marriages,  any  false  statement  touching 
in/ of  the  particulars  herein  required  to  be  known 
and  registered,  shall  be  subject  to  the  same  pains  and 
peoaltiea  as  if  he  were  guilty  of  perjury. 

23.  The  36tb  and  37th  sections  of  an  Act  passed 
tn  the  24tfa  and  25th  years  of  her  Majesty,  intituled 
An  Act  to  consolidate  and  amend  the  statute  law  of 
^gland  and  Ireland  relating  to  indictable  offences  iy 
^or^ery^  shall  be  incorporated  with  and  form  ^.part  of 
iiis  Act. 

24.  Kvery  registrar  who  shall  refuse  or  withoot 
ctsonable  caose  omit  to  fill  up  the  certificate  of  mar- 


riage or  register  any  marriage  of  which  he  shall  have 
received  a  certificate,  and  every  person  having  the 
custody  of  any  register  book  or  any  part  thereof  who 
shall  carelessly  lose  or  injure  the  same,  or  carelessly 
allow  the  same  to  be  li^urod  whilst  in  his  keeping, 
shall  forfeit  a  sum  not  exceeding  ten  pounds  for  eveiy 
such  offence. 

25.  Every  person  who  under  the  provisions  of  this 
Act  is  required  to  deliver  the  registers  of  marriages  or 
copies  of  such  registers  to  any  superintendent  regis** 
trar  or  to  the  regbtrar  general,  and  who,  after  being 
duly  required  to  deliver  such  register  or  copies  as 
aforesaid,  shall  refase  or  daring  one  calendar  month 
neglect  so  to  do,  shall  be  liable  for  eveiy  such  offcnco 
to  forfeit  a  sum  not  exceeding  ten  pounds. 

26.  Any  penalty  recoverable  under  the  provisions 
of  this  Act  shall  be  recoverable  in  a  summary  way, 
with  respect  to  the  police  district  of  Dublin  metropo- 
lis, subject  and  according  to  the  provisions  of  any  Act 
regulating  the  powers  and  daties  of  justices  of  the 
peace  for  such  district,  or  of  the  police  of  such  district, 
and,  with  respect  to  other  parts  of  Ireland^  before  a 
jostice  or  justices  of  the  peace  sitting  in  petty  sessions, 
subject  and  according  to  the  provisions  of  *'  The  Petty 
Sessions  (Jrdand)  Act,  1851,"  and  any  Act  amend- 
ing the  same. 

27.  Nothing  in  thtl  Act  contained  shall  affect  the 
law  of  marriage  in  Irdand, 


SCHEDULE. 

Form  A. 
18        — ^Masbiaocs  solemnised  at  the  Boman  Catholic  Chapel  of  ( 

in  the  Repetrar't  District  of  (  ),  in  the  Union  of  ( 

in  the  County  of  (  ). 


Ka 

Whoi            Namtaiid 
Manted.          Surnaxu«. 

Aga. 

Condition. 

Bank 

or 

Frofettlon 

Beaidenoe 

at  the  time  of 

Marriage. 

Fathei'e  Kane  and 

Bank  or 
Vathor. 

1 

SrMtfdi  Palriek  Donoran 
Uaxj  0»Brien 

offtin 

Minor. 

Baobelor 
Spinster 

Carpenter 

S.  South  Street 
ir,  High  Street 

Peter  Doqpvan 
Laurence  O'Brien 

Upholsterer 
Butcher 

Manied  in  the  Roman  Cathollo  Chapel  of  ( 

Geremoniea  of  the  Roman  Gatholie  Chureh, 

This  Marriage  waa  iolemniaed  r  Polrfek  Donovan, 
' 1  Jlfory  O'Brtos 


between  us, 

Form  B. 
I  (  )»  registrar  of  births,  deaths,  and  mur- 

igea  in  the  district  of  (  )  in  the  noion  of 

)  in  the  conntj  of  (  '  ),  do  hereby  cer- 
5r,  that  this  is  a  tme  copy  of  the  registrar's  book  of 
sniages  within  the  said  district  from  the  entry  of 
e  marriage  of  (  ),  No.  (    \  to  the  entry 

irriageof(  ),  No.  (    ).  of  the 

Witness  my  hand  this        day  of 

(  )  registr    18     . 

[The  particdara  in  this  schedule  to  be  entered  ac- 
cording to  the  fact.] 

CAP.  XCL 
a  Act  to  extend  for  a  further  period  the  provisions 
the  Union  Relief  Aid  Acts.        [28th  July,  1863.] 

25  ^  26  Fttrf.  c.  110.     26  ^2TVicLc 4. 
c  J.  Provisions  of  rtcittd  Acts  further  extended. 


} 


Byrne, 

in  the 
presenoeofos, 


)  aeeordlng  to  Uie  Ritea  i 

ZWiJUamJaclttm]. 
Denit  Donowm, 
Xonytmee  O'Brien. 


{ 


2.  Issuing  ordtrs  of  Poor  La%o  Board  limited. 

3.  Fower  to  Public  Works  Loan  Commissioners 

to  make  advances  not  exceeding  £200,000 
to  guardians  under  this  AcU 

4.  Short  titles. 

*  Whkbeas  it  is  expedient  that  the  provisions  of  the 
Act  of  the  last  session  of  Parliament,  intituled  An 
Act  to  enable  boards  of  guardians  of  certain  unions 
to  obtain  temporary  aid  to  meet  the  extraordinary  de* 
mandsfor  relief  therein,  and  of  the  Act  of  the  pre- 
sent session  whereby  such  provisions  were  extended 
for  a  further  period,  should  be  again  extended  for  a 
limited  period: '  Be  it  therefore  enacted  by  the  Queen's 
mbst  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and  com- 
mons, in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows: 
.  1.  That  the  provisions  of  the  said  Acts  shall  be  fur- 


no 
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ther  extended  and  applj  to  the  expenditure  for  the 
qnarterB  of  the  jear  which  shall  end  respectively  at 
Michadmcu  Day  and  Christmaa  Day  in  this  jear, 
except  that  instead  of  '*  five  shillings  "  in  the  foarth 
section  of  the  said  Act  of  the  last  session,  the  words 
**six  shillings  and  sixpence''  shall  be  snbstitnted 
with  reference  to  sach  expenditure. 

2.  The  power  of , the  Poor  Law  Board  to  issne  any 
order  under  this  Act  shall  determine  on  the  first  day 
of  AprU  next 

3.  The  guardians  of  any  union  or  parish  within 
the  operation  of  this  Act  may,  with  the  consent  of  the 
Poor  Law  Board,  apply  to  the  Public  Works  Loan 
Commissioners  for  an  advance  of  any  sum  which  such 
guardians  shall  be  entitled  to  borrow  under  the  autho- 
rity of  thu  Act;  and  the  sud  commissioners  may,  out 
of  the  money  for  the  time  being  at  their  disposal, 
make  such  advance  upon  the  security  of  the  rates  for 
the  relief  of  the  poor  in  such  union  or  parish,  and 
without  requiring  any  further  or  other  security  than  a 
charge  on  such  rates;  provided  that  the  aggregate  ad- 
vances to  be  made  by  such  commissioners  under ^  this 
section  shall  not  exceed  two  hundred  thousand  pounds. 

4.  The  Acts  referred  to  and  this  Act  may  be  dted 
and  described  for  all  purposes  as  The  Union  relief  Aid 
Acts,  1862,  1863. 


Sec.  1. 
2 
3. 


CAP.  XCIL 

An  Act  for  consolidating  in  one  Act  certain  ^^rovisions 

frequently  inserted  in  Acts  relating  to  railways. 

[28th  Jfdy,  1863.] 
Short  Hiie. 

Diviaum  of  Act  into  parts. 
Application  of  part  /.,  and  interpretation  of 
tenna, 

4.  Power  to  alter  engineering  worke. 

5.  Trains  not  to  be  bunted  over  level  crossings. 

6.  Company  to  erect  lodge  at  point  of  crossing. 

7.  Board  of  Trade  may  require  bridge  instead 
of  level  crossing, 

8.  Power  to  company  to  take  additional  land 
for  such  work, 

9.  Communications  with  other  railways  to  be 
made  under  the  direction  of  the  engineer  of 
those  railways, 

10.  Company  to  acquire  only  easements  in  land 
of  other  railway  company. 

1 1.  Not  to  take  lands  or  interfere  with  works  oj 
'  other  company  furiher  ^n  necessary, 

12.  Ae  to  expense  of  signals^  watchmen,  ^e. 

13.  Lights  on  works, 

1 4.  Construction  of  bridges. 
16.   User  of  bridges, 

16.  Access  to  the  shore  under  or  across  the  rail- 
way. 

17.  Prohibition  of  deviation  of  certain  works 
without  consent  of  Board  of  Irade, 

18.  Abatement  of  work  abandoned  or  decayed, 

19.  Surv^  of  works  by  Board  of  Trade. 

20.  Parties  aggrieved  by  extension  of  time  may 
have  compensaton  for  additional  damage, 

21.  Existing  contracts  and  notices  to  take  lands 
not  to  be  affected. 

22.  Bestrictions  en  agreements  between  companies, 

23.  Sanction  of  shareholders  to  agreements. 


24:  Public  fwtice  of  intentum  to  enter  wto» 
agreement, 

25.  Approval  of  Board  of  Irade. 

26.  Joint  committee  for  purposes  of  agremtnu 

27.  Agreements  beUeeen  compamea  may  be  m 

fied  by  Board  of  Trade. 

28.  Working  agreements  between  a  ampm^  a 

an  individuaL 

29.  Alteration  of  agreement. 

30.  Provision  for  securing  eqvaUty  of  trtatma 

31.  Application  of  Bailway  and  Cand  Troj 

Act. 

32.  Company  empowered  to  make  hye-laun) 

regulating  steam  vessds. 

33.  Beooveryofmon^bydidress, 

34.  Several  names  in  one  warraaL 

35.  Provision  for  cesser  of  powere  as  to  ilu 

vessels^  on  report  from  Board  of  Trade, 

36.  AppliaUionofpart  V. 

37.  Definition  of  cases  of  amalgamation, 

38.  Undertakings  of  dissolved  compaMave^ 

amalgamated  company, 

39.  Acts  relating  to  dissolved  oompmies  to  ap^ 

to  amalgamated  company. 

40.  Saving  Mts  and  claims  of  dissdwi  conp 

nies. 

41.  Saving  conv^ances^  contracts,  ic 

42.  Causes  and  rights  of  action  reserved, 

43.  Actions  not  to  abate, 

44.  Saving  submissions  and  awards  rdatin^ 

dissolved  companies, 

45.  Unexecuted  works  of  dissolved  eompoMiesm 

be  completed.  ,  ^ 

46.  Contracts  for  land  entered  into  ty  dw»« 

companies  to  be  executed,  I 

47.  Application  of  money  paid  into  bmt  ort 

trustees*  \ 

48.  Officers  of  dissolved  companies  to  leaner 

able  for  booke,  ire.  j 

49.  Officers  of  dissolved  eompamsU>U(§ani 

amalgamated  company, 

50.  Boohs,  j-c.  to  be  evident, 

51.  Besdutions  of  dissolved oompamts torero^ 

in  force, 

52.  Payment  of  calls,  ,   i 
5a  Begisters,  books,  and  eeriifieaUt  r^ ' 

dissolved  companies  to  subsist  until  replace 

54.  Bye-laws  to  remain  in  force. 

55.  General  saving  of  rights  and  dam. 

•Whereas  the  Railwfiy  OUuses  CoDMlid^tioflAe 
1846,  and  the  RaUways  Claases  ConsolidMion  i^^ 
land)  Act,  1845,  respectively,  were  passed  in  oji 
to  comprise  in  one  General  Act  sach  provisions  ^ 
ting  to  railways  in  England  or  Irdmd.(xyA^ 
land,  respectively,  as  were  at  the  times  ^^^^\^Z 
of  those  Acts  usually  introduced  into  Acts  of  l^J 
ment  authorizing  the  construciion  of  "'^•'*^*  ' 
whereas  sundry  provisions  of  the  Uke  ntton^  bm 
comprised  in  the  said  General  Acts  respectiret^ 
now  frequently  introduced  into  Acts  of  Paniin** 
lating  to  railways,  and  it  is  expedient  to  compr^^ 
last-mentioned  provisions  also  in  one  Gcoe^  - 
such  Act  to  be  appUcaUe  to  England  o'^^^ 
Scotland,  as  the  case  may  require,  and  tbit  tf  ^^ 


APPENDIX— STATUTES  26  &  27  VICT(MtIA* 


111 


theparpose  of  avoiding  the  neoeMitj  of  repeating  snch 
provisions  in  special  Acts  relating  to  railways,  as  for. 
enduring  greater  oniformity  in  tbe  provisions  them- 
selves: *  » 

Be  it  therefore  enacted  by  the  Qaeen*s  most  excel- 
lent Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritnal  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  anthority  of 
thesamo,  as  follows: 

1.  Thia  Aa  may  be  cited  as  The  Railway  Cknses 
Act,  1863. 

2.  This  Act  shall  be  deemed  to  be  divided  into  five 
ports,  aa  follows: 

Pari  I.  relating  to  coDstroction  of  a  railway ; 
Part  II.  relating  to  extension  of  time; 
Part  III.  relating  to  working  agreements; 
Part  IV.  relating  to  steam  vessels; 
Part  V.  rekting  to  amalgamation, 

PabtL 

CONSTRUCnON  OF  A   RaILWAT. 

3w  This  part  of  this  Act  shall  apply  to  the  railway 
aathorised  to  be  constmcted  by  any  special  Act  here- 
after passed  uid  Incorporating  this  part  of  this  Act— ^ 
In  this  part  of  this  Act — 
All  terms  used  have  ^he  same  meanings  as  the 
same  terms  have  when  used  in  The  Railways 
Clauses  Consolidation   Act,   1845,  and  The 
Railways   Claoses    Consolidation   {Scodand) 
Act,  1845,  respectively: 
Tbe  term  **  tidal  river "  means  any  part  of  a 
river  within  the  flow  and  ebb  of  the  tide  at  or- 
dinary sprini;  tides: 
Tbe  term  **  tidal  water  ^  mean^  any  part  of  the 
sea  or  any  part  of  a  river  within  the  flow  and 
ebb  of  the  tide  at  ordinary  spring  tides: 
Tbe  term  **  tidal  lands  "  means  such  parts  of  the 
bed,  shore  or  banks  of  a  tidal  water  as  are  co- 
vered and  ancovered  by  the  flow  and  ebb  of 
the  tide  at  ordinary  spring  tides; 
The  provisions  respecting  the  reeovery  of  penalties 
contained  in  tlie  said  Railways  Clanses  Consolidation 
Acts  respectively,  as  the  case  may  require,  shall  be 
iucorporated  with  this  part  of  this  Act. 

AUtration  of  engineering  works. 
Notwithstanding  anything  in  tbe  said  Railways 
Clauses  Cuusolidation  Acts  respectively  contained, — 
the  company,  in  the  construction  of  the  railway,  may 
deviate  from  tbe  line  or  level  of  any  arch;  tunnel,  or 
viaduct,  described  on  the  deposited  plans  or  sections, 
so  as  the  deviation  be  made  within  the  limits  of  devia- 
tioa  shown  on  those  plans,  and  subject  to  the  limita- 
tions oontauoied  in  sections  eleven,  twelve,  and  fifteen 
of  those  Acts  respectively,  and  so  as  the  nature  of  the 
worik  described  be  not  altered, ^aud  may  also  snbs.i- 
tnte  any  engineering  work  not  shown  on  the  deposited 
plans  or  sections,  for  an  arch,  tunnel,  or  viaduct,  as 
shown  thereon ;  provided  that  every  such  substitution 
be  authorized  by  a  certificate  of  the  Board  of  Trade; 
and  the  Board  of  Trade  may  grant  such  certificate  iu 
case  it  appears  to  them,  on  due  inqiry,  that  the  com- 
pany has  acted  m  the  matter  with  good  Auth,  and  that 
tbe  owners,  lessees,  and  occupiers  of  the  lands  in  which 
the  sobstitntion  is  intended  to  be  made  consent  thereto, 


and  also  that  the  safety  and  convenience  of  the  public 
will  not  be  diminbhed  .thereby. 

Provided,  that  nothing  in  the  present  section  shall 
affect  any  power  given  to  the  company  or  to  the  Board 
of  Trade  by  seciion  eleven,  twelve,  fourteen,  or  fifteen 
of  the  last-mentioned  Acts  respectively. 

Level  Croseinge, 

5.  Where  the  company  is  authorised  by  the  special 
to  carry  the  railway  across  a  turnpike  road  or  public 
carriage  road  on  a  level,  it  shall  not  be  lawful  for  the 
company  in  shunting  trains  to  pass  any  train  over  the 
level  crossing,  or  at  any  time  to  allow  any  train,  en- 
gine, carriage,  or  truck  to  stand  across  the  same. 

6.  For  the  greater  convenience  and  security  of  tbe 
public,  the  company  shall  erect  and  permanently  main- 
tain a  lodge  at  the  point  where  thn  railway  crosses  on 
the  level  the  turnpike  road  or  public  carriage  road;  and 
the  company  shall  be  subject  to  and  shall  abide  by  all 
such  regulations  with  regard  to  the  crossing  thereof 
on  the  level,  or  with  regard  to  tbe  speed  at  which 
trains  may  pass  the  level  crossing,  as  may  from  time 
to  time  be  made  by  the  Board  of  Trade. 

If  the  company  fails  to  erect,  or  to  maintain  such 
lodge,  or  to  appoint  or  keep  a  proper  person  to  watch 
or  superintend  the  level  crossing,  or  to  observe  or 
abide  by  any  such  regulation  as  aforesaid,  they  shall 
for  every  such  offence  bo  liable  to  a  penalty  not  ex- 
ceeding twenty  pounds,  and  also  to  a  penalty  of  teu 
pounds  for  every  day  during  which  the  offence  conti- 
nues after  the  penalty  of  twenty  ponds  is  incurred. 

7.  The  Board  of  Trade  may,  if  it  appeal's  to  them 
necessary  for  tbe  public  safety,  at  any  time  after  the 
passing  of  the  Special  Act,  require  the  company, 
within  such  time  as  the  Boards  of  Trade  directs,  and 
at  the  expense  of  the  company,  to  carry  the  turnpike 
road  or  public  carriage  road  either  under  or  over  the 
railway  by  means  of  a  bridge  or  aixsh,  instead  of  cross- 
ing the  same  on  the  level,  or  to  execute  such  other 
works  as,  under  the  circumstances  of  the  case,  may 
appear  to  the  Board  of  Trade  best  adapted  for  remov- 
ing or  diminishing  the  danger  arising  from  the  level 
crossing. 

Where  the  road  is  so  carried  either  under  or  over 
the  railway,  it  shall  not  be  necessary  for  the  company 
to  erect  or  maintain  a  lod^e  at  the  point  where  the 
road  is  crossed,  or  to  appoint  a  person  to  watch  or 
superintend  the  crossing  thereat,  nor  shall  they  be  lia- 
ble to  any  penalty  for  &ilure  so  to  do. 

8.  If  the  board  of  trade  certifies  that  the  public 
safety  requires  that  additional  lands  be  taken  by  the 
company  for  the  purpose  of  the  work  directed  by  the 
boai^  of  trade  to  be  executed,  the  company  may, 
subject  to  the  provisions  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  or  The  Lands  Clauses  Consoli- 
dation {Scotand)  Act,  1845,  as  the  case  may  require, 
enter  upon,  take,  and  use  all  or  any  part  of  the  lands 
specified  in  the  certificate  of  the  board  of  trade  as  be* 
ing  necessary  for  the  purpose  of  the  work;  and  the 
board  of  trade  before  issuing  the  cei  tificate  shall  cause 
at  least  three  months  notice  to  be  given  to  any  person 
who  may  be  entitled  to  claim  under  the  last-men- 
tioned Acts  or  otherwise,  compensation  .in  respect  of 
tbe  taking  of  snch  lands  or  in  respect  of  such  work. 
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JuncUoruk 

9.  Where  the  company  is  anthorised  bjrtheape- 
dal  Act  to  ttake  a  janction  between  the  railway  and 
aaj  other  railway,  then  and  in  ererj  snch  case  all 
interferences  with  the  works  of  the  other  railway,  ne- 
tessaiy  or  convenient  for  effecting  the  janetion,  shall 
be  made  under  the  saperintendence  and  to  the  reason- 
able satisfaction  of  the  engineer  for  the  time  being  of 
the  company  or  person  to  whom  the  other  railway 
belongs;  and  in  case  of  any  difference  arising  as  to 
the  mode  of  efflscting  the  jonction,  the  same  shall  be 
determined  by  a  referee  to  be  appointed  by  the  board 
of  trade,  on  the  application  of  either  party,  at  the 
cost  of  the  company  making  the  janetion. 

10.  With  respect  to  any  lands  belonging  to  the 
company  or  person  to  whom  tlie  other  railway  bo- 
longs,  which  the  company  are  by  the  special  Act 
anthorized  to  use,  enter  upon,  or  interfere  with,  for 
the  purposes  of  the  junction,  the  company  shall  not, 
except  by  agreement,  or  unless  otherwise  provided 
in  the  special  Act,  purchase  and  take  the  same,  but 
the  company  may  purchase  and  take,  and  such  other 
railway  company  or  person  may  and  shall  sell  and 
grant  accordingly,  an  easement  or  right  of  using  the 
same  for  the  purposes  of  the  junction. 

11.  Nothing  relative  to  the  jonction  in  this  Act 
contained  shall  be  deemed  te  authorise  the  company 
for  the  purposes  of  the  junction  to  take  or  enter  upon 
any  lands  belonging  to  the  company  or  person  to 
whom  the  other  railway  belongs,  or  to  alter  or  inter- 
fere with  any  railway,  or  any  of  the  works  thereof, 
further  or  otherwise  than  is  necessary  for  making  the 
junction  and  inter-communication  between  the  rail- 
ways, as  shown  on  the  deposited  plans  and  sections  of 
the  railway  to  which  the  special  Act  relates, 'without 
the  previous  consent  in  writing  in  every  instance  of 
such  other  railway  company  or  such  person. 

12.  The  company  or  person  with  whose  railway 
the  junction  is  made  may  from  time  to  time  erect 
such  signals  and  conveniences  incident  to  the  junction, 
either  on  their  or  his  own  lands  or  on  the  lands  of  the 
company  making  the  junction,  and  may  from  time  to 
time  appoint  and  remove  snch  watchmen,  switch- 
men, or  other  persons  as  may  be  necessary  for  the 
prevention  of  danger  to,  or  interference  with,  the  traf- 
fic at  and  near  the  junction.  The  working  and  ma- 
nagement of  such  dignals  and  conveniences,  wherever 
sitoate,  shall  be  under  the  exclusive  regulation  of  the 
company  or  pers6n  with  whose  railway  the  junction 
is  made;  and  all  the  expenses  of  erecting  and  main- 
taining  those  signals  and  conveniences,  and  of  employ- 
ing those  watchmen,  switchmen,  and  other  persons, 
and  all  incidental  current  expenses,  shall,  at  the  end 
of  every  half  year,  be  repaid  by  the  company  making 
the  junction,  and  in  default  thereof  may  be  recovered 
from  them  m  any  court  of  competent  jurisdiction. 

ProUcHon  of  NamgaHon. 

13.  Where  the  company  is  authorised  by  the  spe- 
cial Act  to  construct,  alter,  or  extend  any  work  on, 
in,  over,  through,  or  across  tidal  lands  or  a  tidal  wa- 
ter, the  company  shall,  on  or  near  the  work,  during 
the  whole  time  of  the  constructing,  altering,  or  ex- 
tending thereof,  exhibit  and  keep  burning  at  their 
own  expense,  every  night  firom  sunset  to  ennriso,  snch 


lights  (If  any)  as  the  board  of  trade  from  time  to  time 
requires  or  approves;  and  (notwithstanding  the  enact* 
mentsfor  the  time  being  in  force  respecting  light- 
houses) shall  also  on  or  near  the  work,  when  com- 
pleted, always  maintani,  exhibit,  and  keep  boning, 
at  their  own  expense,  every  ni^t  from  sunset  to  ran- 
rise,  snch  lights  (if  any)  for  tiM  gnidanoe  of  ships  as 
the  board  of  trade  horn  time  to  time  requires  or  ap- 
proves. 

If  the  company  fails  to  comply  in  any  respect  with 
the  provisions  of  the  present  section,  they  shall  for 
each  night  In  which  they  so  fail  be  liable  to  a 
penalty  not  exceeding  twenty  pounds. 

14.  Where  the  company  is  authorised  or  reqnired 
by  the  special  Act  to  eonstmct  a  bridge  over  a  nari- 
gable  tidal  water,  and  the  special  Act  does  not  make 
express  provision  respecting  the  span  or  spans  thereof, 
then  the  company  shall  eonstmct  the  same  with  a 
span  or  spans  of  snch  headway  and  waterwaj,  and 
with  such  opening  span  or  spans  (if  any),  and  aoooid- 
ing  to  such  plan,  as  the  board  of  taade  directs  oi  ap- 
proves. 

15.  Where  the  company  constructs  a  bridge  with 
an  opening  span,  it  shall  not  be  lawful  for  the  com- 
pany to  detain  any  vessel,  barge,  or  boat  at  the  bridge 
for  a  longer  time  than  may  be  necessary  for  admitting 
a  carriage  or  engine  travernng  the  railway  and  ap- 
proaching the  bridge  to  cross  the  bridge,  and  for 
opening  the  bridge  to  admit  the  vessel,  barge,  or  boat 
to  pass,  and  the  company  shall  be  subject  to  sod  shall 
abide  by  such  regulations  with  regard  to  the  nser  of 
the  bridge  as  may  ftom  time  to  lime  be  made  bj  the 
board  ot  trade. 

If  the  company  detafais  a  vessel,  barge,  or  boat 
longer  than  the  time  aforesaid,  or  fails  in  anj  respect 
to  abide  by  any  such  regulation  as  aforesaid,  they 
shall  for  every  such  offence  he  fiable  to  a  peoaltj  not 
exceeding  twenty  pounds,  without  prejudice  to  aoj 
remedy  against  them  for  any  lessor  damage  snatained 
by  any  person. 

16.  Where  the  railway  onto  off  access  between  the 
land  and  a  tidal  water  or  tidal  lands,  then  and  in 
every  snch  case  the  company  shall,  during  the  con- 
struction of  the  railway,  and  from  time  to  time  there- 
after, make,  and  shall  permanently  maintain,  and  alloflr 
to  be  used  by  all  persons,  at  all  times,  firee  of  toll  or 
other  charge,  all  snch  footways  and  carrisgewajs 
over,  under,  or  across  the  railway,  or  on  a  level  there- 
with, as  the  board  of  trade  frx>m  time  to  time  directs 
or  approves:  Provided  always,  as  follows: 

(1.)  The  company  shall  not  be  obliged  to  make  a 
footway  or  carriageway  over  lands  fbrthe 
use  of  an  owner  or  occupier  who  hss  agreed 
to  receive  and  has  been  paid  compensation 
for  the  severance  thereof  from  the  tidal 
water  or  tidal  lands: 

(2.)  The  company  shall  not  be  obKgcd  to  make  or 
to  allow  to  be  made  a  footway  or  carnage^ 
way  in  such  manne.*  as  wouW  interfere  with 
the  wot  king  or  using  of  the  railway: 

(3.)  The  expense  of  the  maWng  and  m»^"fj 
of  a  footway  or  carriageway  reqnired  to  oe 
made  afker  the  construction  of  the  railway 
shall  be  defrayed  by  tiie  persona  or  body 
interested  in  the  tidal  water  or  tidal  W<« 
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for  ffhoae  beaofit  or  convenience  the  same 
*  is  required. 
Where  tbe  footway  or  carriageway  is  made  across  the 
nilway  on  tbe  level,  then  the  manner  of  the  making 
aod  watching  of  the  level  crossing  shall  be  subject  to 
the  approval  of  the  board  of  trade;  and  where  the 
level  crossing  is  made  after  the  oonstmction  of  the 
railvaj,  then  all  expenses  attending  the  watching 
thereof  shall  be  defrayed  by  the  persons  or  body  inte- 
rested in  the  tidal  water  or  tidal  lands  for  whose  bene- 
fit or  convenience  the  same  is  required. 
fr  17.  Where  the  company  is  authorised  by  the  spe- 
ciil  Act  to  Gonsamot  a  raUway  skirting  a  public  navi- 
gsUe  tidal  river  or  channel,  the  company  shall  not 
luke  any  deviation  of  the  railway  from  the  continn- 
008  centre  line  thereof  marked  on  the  plan  deposited 
bj  them  at  the  board  of  trade,  even  within  the  limits 
of  deriation  shown  on  that  plan,  m  snch  manner  as  to 
dimmish  the  navigable  spaoCy  without  the  previous 
OMuent  of  the  board  of  trade,  or  otherwise  than  in 
Bodi  manner  as  is  expressly  authorized  by  the  board 
oftrade. 

li  any  deviation  is  made  in  contravention  of  the 
present  section,  the  board  of  trade  may  abate  and  re- 
more  the  work  in  the  construction  whereof  the  devia- 
tion is  made,  or  any  part  thereof,  and  restore  the  site 
thereof  to  its  former  oondition,  at  the  expense  of  the 
conpsny;  and  the  amount  of  snch  expense  shall  be  a 
debt  dae  from  tbe  company  to  the  Grown,  and  be  re* 
oorerable  afceordingly  with  costs,  or  ihe  same  may  be 
recovered,  with  costs»  as  a  penalty  is  recoverable  from 
the  company. 

18.  LTa  work  constructed  by  the  company  on,  in, 
OTor,  throagfa,  or  across  tidal  luids  or  a  tidal  water  is 
absadoned,  or  suffered  to  fsll  into  decay,  the  board  of 
tnde  may  abate  and  remove  the  work,  or  any  part  of 
it)  and  restore  the  site  thereof  to  its  former  condition. 
It  the  expense  of  the  company;  and  the  amount  of 
8Qch  expense  shall  be  a  debt  due  from  the  company  to 
the  Grown,  and  be  recoverable  accordingly,  with 
costs,  or  the  same  may  be  recovered,  with  costs,  as  a 
penalty  is  recoverable  from  the  company. 

19.  If  at  any  time  the  board  of  trade  deems  it  ex- 
pedient, for  the  purposes  of  the  special  Act  or  of  this 
part  of  this  Act,  to  order  a  survey  and  examination 
of  a  work  constructed  by  the  company  on,  in,  over, 
through,  or  across  tidal  lands  or  tidal  water,  or  of  the 
intended  site  of  any  such  work,  the  company  shall 
defray  the  expense  of  the  survey  and  examination; 
and  the  amount  thereof  shall  be  a  debt  due  from  the 
company  to  the  Grown,  and  be  recoverable  accordingly, 
with  costs,  or  the  same  may  be  recovered,  with  costs, 
as  a  penalty  is  recoverable  from  the  company. 

Part  IL 
ExTESim  OF  ToOi 

20.  Where  a  railway  is  authorized  to  be  constructed 
by  a  special  Act  passed  either  before  or  after  the 
passing  of  this  Act,  and  the  time  limited  by  the  spe- 
cial Act  for  the  exercise  of  powers  of  compulsory 
purchase  of  landi,  or  of  powers  for  construction  of  the 
railway  and  works,  is  extended  by  a  special  Act 
bereafier  passed  and  incorporating  this  parf  of  this 
Act, — then  and  in  every  snch  case  the  justices,  arbi- 
trators, umpires,  or  juries,  as  the  case  may  be,  who 


award  or  assess  the  compensation  to  be  made  by  the 
company  to  the  owners  or  occupiers  of,  or  other  per- 
sons interested  in,  lands  taken  or  used  for  the  pur- 
poses of  the  railway  and  works,  or  injuriously  affected 
by  the  construction  thereof,  shall,  in  estimating  the 
amount  of  snch  compensation,  have  regard  to,  and 
assess  compensation  for,  the  additional  damage  (if 
any)  sustained  by  those  owners,  occupiers,  or  other 
persons,  by  reason  of  the  extension  of  time. 

21.  The  extension  of  time  shall  not  affect  any 
contract  entered  into  or  notice  given  by  the  company 
before  the  passing  of  the  special  Act  granting  the 
extension,  for  purchasing,  taking,  or  using  any  lands 
which  the  company  was  entitled  to  purchase,  take,  or 
use;  but  every  such  contract  and  notice  shall  be  con« 
stmed  and  take  effect,  and  the  same  proceedings  may 
be  had  thereunder,  and  all  parties  thereto  shall  be 
entitled  to  the  same  rights  and  remedies  in  respect 
thereof,  at  law  and  m  equity,  as  if  the  extension  had 
not  been  granted. 

Part  IIL 

WORKmO   AOREEMOm. 

22.  Where  two  or  more  companies  are  aothorized 
by  a  special  Act  hereafter  passed,  and  incorporating 
this  put  of  this  Act,  to  agree  among  themselves  with 
respect  to  all  or  any  of  the  following  purposes; 
namely, — 

The  maintenance  and  management  of  the  railways 
of  the  companies  respectively,  or  any  one  or 
more  of  them,  or  any  part  thereof  respectively, 
and  of  the  works  connected  tiierewith  respec- 
tively, or  any  of  them; 
The  use  and  working  of  the  railways  or  railway,  or 
of  any  part  thereof,  and  the  oonveyance  of  traffic 
thereon; 
The  fixing,  collecting,  and  apportionment  of  the 
tolls,  rates,  charges,  receipts,  and  revenues  le- 
vied, taken,  or  abing  in  respect  of  traffic;— 
then  and  in  every  snch  case  the  authority  so  to  agree, 
or  the  agreement  when  entered  into,  shall  not  in  any 
manner  affect  any  of  the  tolls,  rates,  or  charges  whidh 
the  companies  parties  thereto  are  from  time  to  time 
respectively  authorized  to  demand  and  receive  from 
any  person  or  from  any  other  company;  but  all  such 
persons  and  companies  shall,   notwithstanding  the 
agreement,  be  entitled  to  the  use  and  benefit  of  the 
railways  of  the  several  companies,  parties  to  the  agree- 
ment, on  the  same  terms  and  conditions,  and  on  pay- 
ment of  tbe  same  tolls,  rates,  and  charges,  as  they 
would  be  if  such  authority  had  not  been  given  or  the 
agreement  had  not  been  entered  into. 

23.  The  agreement  shall  not,  save  so  far  as  its 
terms  and  conditions  are  authorized  by  the  Railways 
Glauses  Consolidation  Act,  1845,  or  by  the  Railways 
Clauses  Gonsolidation  (^co^nt/)  Act,  1845,  as  the 
case  may  require,  or  by  any  other  general  statute  or 
law  from  time  to  time  in  force  with  respect  to  the 
companies  parties  to  the  agreement,  have  any  opera- 
tion un  ess  and  until  it  is  sanctioned  by  snch  propor- 
tion if  the  votes  of  the  shareholdera  and  stockbolde  8 
entitied  to  vote  in  that  behalf  at  meetings  of  the  se- 
veral companies  parties  thereto,  (present  personally 
or  by  proxy)  at  a  general  meeting  of  each  company 
specially  convened  for  the  purpose  (in  manner  herein^ 
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titer  mentioned),  as  is  prescribed  In  the  special  Act* 
and  if  no  proportion  b  prescribed,  then  bj  three  fifths 
of  such  rotes. 

Every  snch  meeting  shall  be  convened  bj  circnlar 
addressed  to  each  snch  shareholder  and  stockholder, 
and  served  in  the  manner  prescribed  by  The  Compa- 
nies Clanses  Consolidation  Act,  1845,  or  The  Com- 
panies Clauses  Consolidation  {Scotland)  Act,  1845, 
as  the  case  may  require  with  respect  to  notices  re- 
quiring to  be  served  by  the  company  upon  the  share- 
holders, and  also  by  advertisement  inserted  once  at 
least  in  each  of  two  consecutive  weeks  in  some  news- 
paper published  or  circulating  in  the  county  prescribed 
in  the  special  Act,  and  if  no  connty  is  prescribed, 
then  in  the  county  in  which  the  hoid  office  of  the 
company  is  situate,  the  last  of  such  advertisements 
to  be  published  not  less  than  seven  days  before  the 
meeting. 

24.  Before  the  companies  enter  into  the  agreement, 
notice  of  their  intention  to  do  so  shall  be  given  by 
them  or  one  of  them,  in  a  form  to  be  approved  by  the 
board  of  trade,  inserted  once  at  least  in  each  of  three 
successive  weeks  in  some  newspaper  published  or  cir- 
culating in  the  connty  prescribed  in  the  special  Act, 
and  if  no  connty  is  prescribed,  then  in  the  connty  or 
one  of  the  counties  in  which  each  nulway  to  the 
maintenance,  management,  use,  or  working  whereof 
the  proposed  agreement  relates,  or  some  portion  of 
that  railway,  is  situate;  and  the  notice  shall  set  forth 
within  what  time  and  in  what  manner  any  com- 
pany or  person  aggrieved  by  the  proposed  agreement, 
and  desiring  to  object  thereto,  may  bring  the  objec- 
tion before  the  board  of  trade. 

25.  The  agreement  shall  not  have  any  operation 
until  it  is  approved  by  the  board  of  trade;  and  the 
board  of  trade  shall  not  approve  the  agreement  with- 
out being  satisfied  of  its  having  received  such  sanction 
of  meetings  of  the  respective  companies  as  aforesaid. 

26.  The  companies  parties  to  the  agreement  may, 
in  accordance  therewith  and  for  the  purposes  thereof, 
appoint  a  joint  committee,  composed  of  snch  number 
of  the  directors  of  each  company  as  the  companies 
think  propel,  and  from  time  to  time  may  vary  and 
renew  the  joint  committee  as  occasion  requires,  and 
may  regulate  the  proceedings  of  the  joint  committee, 
and  may  delegate  to  the  joint  committee  all  such  of 
the  powers  of  the  companies  as  the  companies  think 
necessaiy  for  carrying  into  effect  the  purposes  of  the 
agreement;  and  the  joint  committee  shall  have  and 
may  exercise  the  powers  so  from  time  to  time  dele- 
gated to  them  in  like  manner  as  the  same  powers 
might  be  had  and  exercised  by  the  companies  re- 
spectively or  their  respective  directors. 

27.  At  the  expiration  of  the  first  or  any  subse- 
quent period  of  ten  years  after  the  making  of  the 
agreement,  the  board  of  trade  may,  if  they  are  of 
opinion  that  the  interests  of  the  public  are  prejudi- 
cially afibcted  thereby,  cause  the  same  to  be  revised ; 
and  the  board  of  trade  may  require  the  companies 
parties  thereto  to  publish  such  notices  of  any  intended 
revision  of  the  agreement  as  the  board  of  trade  may 
direct;  and  the  board  of  trade  may  modify  the  agree- 
ment in  such  manner  as  may  seem  expedient  for  the 
protection  of  the  interests  of  the  public,  and  may  de- 
clare the  modification  to  be  part  of  the  agreement, 


and  the  same  shall  be  read  and  take  effect  accord- 
ingly. 

28.  Where  a  company  is  anthorised  by  a  special 
Act  hereafter  passed,  and  incorporating  this  pirt  of 
this  Act,  to  agree  with  a  person  bdng  the  proprietor 
of  a  railway  with  respect  to  all  or  any  of  the  pnr- 
poses  specified  in  this  part  of  thb  Act,  then  and  in  eveiy 
such  case  the  provisions  of  this  part  of  this  Aet  ihail 
apply,  fMUatis  fmttandisy  to  the  company  in  relation  to 
snch  authority  and  to  the  agreement  entered  ioto  bj 
virtue  thereof. 

29.  For  the  purposes  of  this  part  of  this  Act,  toj 
alteration  of  an  agreement  by  the  parties  thereto 
shall  be  deemed  an  agreement. 

Part  IV. 
Stxam  Vessels. 

30.  Where  a  railway  company  incorporated  either 
before  or  after  the  passing  of  thb  Act  is  anthorixed 
by  a  special  Act  hereafter  passed,  and  incorporatiag 
this  part  of  this  Aet  to  bnild,  or  buy,  or  hire,  and  to 
nse,  maintain,  and  work,  or  to  enter  into  arrange- 
ments for  using,  maintaining,  or  workmg  steam  .Tea- 
sels for  the  purpose  of  carrying  on  a  comnraniatioD 
between  any  towns  or  ports,  and  to  take  tolls  in  r^ 
spect  of  snch  steam  ves8e]s,^-then  and  ia  eve7  each 
case  tolls  shall  be  at  all  times  charged  to  all  persoDS 
equally,  and  after  the  same  rate  in  respect  of  pinengen 
conveyed  in  a  like  vessel  passing  between  the  atoie 
places  nnder  like  circumstances;  and  no  ndnction  or 
advance  in  the  tolls  shall  be  made  in  fiiTonr  of  or 
against  any  person  using  the  steam  vessels  in  conse- 
quence of  his  having  travelled  or  being  about  to  tra- 
vel on  the  whole  or  any  part  of  the  oompaoy's  rail* 
way,  or  not  having  travelled  or  not  being  about  to 
travel  on  any  part  thereof;  or.  in  favour  of  or  against 
any  person  using  the  railway  in  consequence  of  bis 
having  used  or  being  about  to  nse,  or  bis  not  hsTiog 
used  or  not  being  abont  to  nse,  the  steam  vesseLi; 
and  where  an  aggregate  snm  is  charged  by  the  com- 
pany for  conveyance  of  a  passenger  by  a  steam  vessel 
and  on  the  railway,  the  ticket  shall  faaye  the  aooimt 
of  toll  charged  for  conveyance  by  the  steam  ressel 
distinguished  from  the  amount  charged  for  convej- 
anoe  on  the  railway. 

31.  The  provisions  of  The  Railway  and  Caoal 
Traffic  Act,  1854,  so  far  as  the  same  are  applicable, 
shall  extend  to  the  steam  vessels,  and  to  the  traffic 
carried  on  thereby. 

32.  The  company  may  firom  time  to  time  make 
byelaws  in  relation  to  passengers,  animals,  and  goods 
conveyed  in  or  npon  the  steam  vessels,  and  as  to  the 
embarkation  and  disembarkation  thereof  reapectiTelj, 
and  may  enforce  the  observance  of  the  same  bj  pe- 
nalties, in  the  same  manner  as  they  may  with  respect 
to  passengers,  animals,  and  goods  conveyed  open 
theur  railway;  such  byeUws  to  be  sanctioned  and 
authenticated  in  the  same  manner  as  is  required  by 
any  special  or  other  Act  with  respect  to  byel«« 
relating  to  the  company's  rulway,  and  bemg  published 
by  being  painted  on  boards,  or  printed  on  paper 
and  pasted  on  boards,  and  hnng  up  or  aflixed 
and  continued  on  som»  conspicnoos  part  of  eveiy 
steam  vessel  and  landing-place  of  the  company;  and 
such  byelaws,  and  all  penalties  u  respect  of  the 
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breach  thereof,  shall  be  enforced  and  recovered  in  the 
game  manner  as  is  provided  with  respect  to  bjelaws 
reUUng  to  the  company's  railway,  and  to  penalties  in 
respect  of  the  breach  thereof. 

33.  All  tolls  and  charges  for  the  steam  vessels 
doe  and  payable  to  the  company  on  any  account 
whatsoever,  and  all  costs,  damages,  and  expenses  by 
the  spedal  Act  directed  to  be  paid  in  respect  of  the 
steam  vessels,  may  be  levied  by  distress;  and  in 
England  or  Ireland  any  jostice,  and  in  Scotland  the 
sheriff,  may,  on  application  by  or  on  behalf  of  the 
company,  issue  his  warrant  accordingly. 

The  JDStice  or  sheriff  who  issues  the  warrant  of 
distress  may  order  that  the  costs  of  the  proceedings 
for  the  recovery  of  the  toll  or  sum  shall  bo  paid  by 
the  person  liable  to  pay  the  toll  or  suin,  and  the  costs 
shall  be  ascertained  by  the  justice  or  sheriff,  and 
shall  be  included  in  the  warrant  of  distress  for  the 
recoveiy  of  the  toll  or  sum. 

34.  Any  number  of  names  and  sums  may  be  in- 
dnded  in  any  warrant  of  distress  or  notice  obtained 
or  given  by  the  company  for  any  of  the  purposes  of 
this  part  of  this  Act,  or  of  the  provisions  of  the  spe- 
dtl  Act  with  respect  to  the  steam  vessels,  and  maj 
be  stated  either  in  the  body  of  the  warrant  or  notice, 
or  m  a  schedule  thereto. 

35.  In  every  seventh  year  after  the  passing  of  the 
^Mcial  Act,  reckoned  from  the  first  day  of  January 
next  after  its  passing,  the  board  of  trade,  if  they  are 
of  opinion  that  the  interests  of  the  public  are  prejn- 
didally  affected  by  the  exercbe  of  the  powers  of  the 
company  relative  to  steam  vessels,  may  give  io  the 
company  notice  in  writing  thereof,  and  of  the  reasons 
on  which  that  opinion  is  founded,  and  if  the  company 
does  not  before  the  beginning  of  the  then  next  ses- 
sion of  Parliament  make  provision  to  the  satisfaction  of 
the  hoard  of  trade  for  protection  of  the  interests  of  the 
public,  or  if  the  injury  done  to  the  interests  of  the  public 
is  in  the  opinion  of  the  board  of  trade  incapable  of  being 
remedied  by  the  company,  then  the  board  of  trade, 
at  the  beginning  of  the  session  of  Parliament  then 
next  following,  shall  report  to  both  houses  of  Parlia- 
ment such  their  opinion,  and  the  reasons  on  which 
that  <^inion  is  founded,  and  at  the  expiration  of 
twelve  calendar  months  after  the  presentation  to  the 
houses  of  Parliament  of  that  report,  the  powers  of 
the  company  relative  to  steam  vessels,  or  such  of 
them  as  are  specified  in  the  report,  shall,  unless  Par- 
liament in  the  meantime  otherwise  provides,  cease  to 
be  exercised. 

Pabt  y. 

Amaloahation, 

36.  This  part  of  this  Act  shall  apply  where  two 
or  more  railway  companies,  respectively  incorporated 
either  before  or  after  the  passing  of  this  Act,  are 
amalgamated  by  a  special  Act  hereafter  pasred  and 
incorporating  this  part  of  this  Act. 

37.  For  the  purposes  of  this  part  of  this  Act,  com- 
panies shall  be  deemed  amalgamated  by  a  special 
Act,  in  either  of  the  following  cases: 

(1.)  Where  by  the  special  Act  two  or  more  com- 
panies are  dissolved,  and  the  meml)erB 
thereof  respectively  are  united  into  and  in- 
corporated as  ^  new  company: 


(2.)  Where  by  the  special  Act  a  company  or  com- 
panies Is  or  are  dissolved,  and  the  under- 
taking or  undertakings  of  the  dissolved 
company  or  companies  is  or  are  transferred 
to  another  existing  company,  with  or  with- 
out a  change  in  the  name  of  that  company: 
And  in  this  part  of  this  Act,  such  special  Act  is  re- 
ferred to  as  the  Amalgamating  Act;  the  company 
incorporated  or  continued  by  or  under  the  Amalgamat- 
ing Act  is  referred  to  as  the  amalgamated  company; 
and  the  time  prescribed  in  the  Amalgamating  Act  for 
the  amalgamation  taking  effect,  and  if  no  time  is 
prescribed,  then  the  time  of  the  passing  of  the  Amal- 
gamating Act  is  referred  to  as  the  time  of  amalga- 
mation. 

38.  In  every  case  of  amalgamation,  the  undertak- 
ing, railways,  harbours,  navlgdtions,  ferries,  wharfs, 
canals,  works,  real  and  personal  property,  powers, 
authorities,  privileges,  exemptions,  rights  of  action 
and  suit,  and  all  other  the  rights  and  interests  of  the 
dissolved  cpmpany,  shall,  subject  to  the  contracts, 
obligations,  debts,  and  liabilities  of  that  company, 
become  at  the  time  of  amalgamation,  and  by  virtue  of 
the  Amalgamating  Act,  vested  in  the  amalgamated 
company,  and  may  and  shall  be  held,  used,  exercised, 
and  enjoyed  by  the  amalgated  company  in  the  same 
manner  and  to  the  same  extent  as  the  same  respec- 
tively at  the  time  of  amalgamation  are,  or  if  the  Amal- 
gamatmg  Act  were  not  passed,  might  be  hell,  used, 
exercised,  and  enjoyed  by  the  dissolved  company. 

39-  The  special  Acts  relating  to  or  affecting  the 
dissolved  company  or  their  undertaking  in  force  at 
the  passing  of  the  Amalgamating  Act  shall,  except  so 
far  as  they  are  thereby  expressed  to  be  varied  or  re- 
pealed, remuu  in  full  force;  and  all  rights  and  powers 
thereby  conferred  on  and  vested  in  the  dissolved 
company  in  relation  to  their  undertaking  may  be  en- 
joyed and  exercised  by  the  amalgamated  company  in 
relation  to  the  dissolved  undertaking;  and  all  matters 
to  be  done,  continued,  or  completed,  or  which  but 
for  the  amalgamation  would,  might,  or  could  be  done, 
continued,  or  completed,  by  the  dissolved  company, 
or  their  directors,  officers,  or  servaots,  under  or  by 
virtue  of  those  Acts,  shall  or  may  be  done,  continued, 
or  completed  by  the  amalgamated  company,  and  their 
directors,  officers,  and  servants,  as  the  case  may  be; 
and  every  special  Act,  so  far  as  it  relates  to  or  af- 
fects the  dissolved  company  or  the-r  undertaking, 
shall  be  read  and  constrned  as  if  the  name  of  the 
amalgamated  company  had  been  used  therein  in  rela- 
tion to  that  undertaking  instead  of  the  name  of  the 
dissolved  company. 

•  40.  Except  as  may  be  otherwise  provided  in  the 
special  Act,  all  debts  and  money  due  from  or  to  the 
disEolved  company,  or  any  persons  on  their  behalf, 
shall  be  payable  and  paid  by  or  to  the  amalgamated 
bompany ;  and  all  tolls,  rates,  daties,  and  money  due 
or  payable  by  virtue  of  any  Act  relating  to  the  dis- 
solved company  from  or  to  that  company  shall  be 
due  and  payable  from  or  to  the  amalgamated  company, 
and  shall  be  recoverable  from  or  by  the  amalgamated 
company  by  the  same  ways  and  means,  and  subject  to 
the  same  conditions,  as  the  same  would  or  might 
have  been  recoverable  from,  or  by  the  dissolved  com- 
pany if  the  Amalgamating  Act  had  not  been  passed. 
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41.  All  deeds,  coavejances,  grants,  assignments 
leases,  parcbases,  sales,  mortgages,  bonds,  covenants, 
agreements,  contracts,  and  secarities  which  before  iho 
amalgamation  have  been  execated,  made,  or  entered 
into  bj,  with,  to,  or  in  relation  to  the  dissolved  com- 
pany, or  the  directors  thereof,  and  which  are  in  force 
at  the  time  of  amalgamation,  and  all  obligations  and 
liabilities  which  before  the  amalgamation  have  been 
incnrred  bj  or  to,  or  which  bnt  for  the  amalgamation 
might  or  would  have  arisen  in  relation  to,  the  dis- 
solved company  or  the  directors  thereof,  shall  be  as 
▼alid  and  of  as  fdl  force  and  effect  in  favoor  of, 
against,  or  in  relati  jn  to  the  amalgamated  company 
as  if  the  same  had  been  executed,  made,  or  entered 
into  by,  with,  or  to,  or  ia  relation  to,  or  had  been  in- 
curred by  or  to  or  hi^  arrisen  in  relation  to,  the 
amalgamated  company  by  name. 

42.  All  causes  aiid  rights  of  action  or  snit  accrued 
before  the  time  of  amalgamation,  and  then  in  any 
manner  enforceable  by,  for,  or  against  the  dissolved 
company,  shall  be  and  remain  as  good,  Talid,  and 
effectual  for  or  against  the  amalgamated  company  as 
they  wonid  or  might  have  been  for  or  against  the 
dissolved  company  affected  thereby,  if  the  Amalga- 
mating Act  had  not  been  passed. 

43.  Nothing  in  the  Amalgamating  Act  or  in  this 
part  of  this  Act  shall  cause  the  abatement,  disconti- 
nuance, or  determination  of  or  in  anywise  prejudi- 
cially affect  any  action,  suit,  or  other  proceeding  at 
law  or  in  equity  commenced  by  or  against  the  db- 
Bolved  company,  either  solely  or  jointly  with  any 
other  company  or  with  any  person,  before  the  time  of 
amalgamation,  and  then  pending;  bnt  the  same  may 
be  continued,  prosecuted,  oi  enforced  by  or  against  the 
amalgamated  company,  either  solely  or,  as  the  case 
may  require,  jointly  witl\  such  other  company  or  with 
such  person;  and  all  persons  committing  offences 
against  any  of  the  provisions  of  any  special  Act  re- 
lating to  the  dissolved  company  before  the  amalgama- 
tion  may  be  prosecuted,  and  all  penalties  incurred  by 
reason  of  such  offences  may  be  sued  for  and  recover^ 
ed,  in  like  manner  in  all  respects  as  if  the  Amalga- 
mating Act  had  not  been  passed, — the  amalgamated 
company  being  in  respect  of  all  such  njatters  consi- 
dered as  identical  with  the  dissolved  company. 

44.  No  submission  to  arbitration  of  any  matter  in 
dispute  between  the  dissolved  company  and  any  other 
company  or  any  person,  under  which  any  reference  is 
pending  and  incomplete  at  the  time  of  amalgamation, 
and  no  award  theretofore  made  and  then  remaining  in 
force  shall  be  revoked  or  prejudicially  affected  by  any- 
thing in  the  Amalgamating  Act  or  in  this  part  of  this 
Act  contiiaed;  but  every  such  submission  and  award 
shall  be  as  valid  and  effectual  for  or  against  the  amal- 
gamated  company  as  it  would  have  been  for  or  against 
the  dissolved  company. 

45.  AH  works  which  the  dissolved  company  is  at 
the  time  of  amalgamation  authorized  or  bound  to 
execute  and  complete,  and  which  are  not  then  exe- 
cuted or  completed,  may  or  shall  (as  the  case  may  re* 
quire)  be  executed  or  eompleted  by  the  amalgamated 
company,  and  for  that  purpose  the  amalgamated  com- 
pany shall  have  and  be  subject  to  all  the  pov^ers, 
rights,  and  conditions  which  were  conferred  or  im- 
p<Med  npon  the  dissolved  companyi  and  which  bnt  for 


the  passing  of  the  Amalgamating  Act  might  have  been 
exereised  by  or  enforeed  against  the  dissolved  com* 
pany. 

46.  Where  the  dissolved  company  has  under  anj 
special  Act  entered  into  any  contract  for  the  parchaae 
of  or  taken  or  used  any  lands,  which  at  the  time  of 
amalgamation  have  not  been  effectually  conveyed  to 
the  dissolved  company,  or  to  the  purchase  mooej  ia 
respect  of  which  has  not  been  duly  paid  by  the  ^ 
solved  company, — ^then  and  in  every  such  case  the 
contract,  if  in  force  at  the  time  of  amalgamation,  shall 
thereafter  be  completed  by,  and  such  lands  shall  be 
conveyed  to  the  amalgamated  company,  or  as  the 
amalgamated  company  directs,  and  the  purchase  mo- 
ney shall  be  paid  and  applied  pnrsnant  to  the  speciil 
Acts  relating  to  the  dissolved  company;  and  those 
Acts  shall,  in  relation  to  the  completion  of  the  con- 
tract and  the  pnrohaae  and  conveyance  of  the  lands, 
and  the  payment  and  application  of  the  purchase  mo- 
ney in  respect  thereof,  be  read  and  constrned  as  if  the 
amalgamated  company  were  the  company  named  in 
the  Acts  and  contract. 

47.  Where  any  money  has,  before  the  time  of 
amalgamation,  been  paid  by  the  dissolved  companj,  or 
is  thereafter  paid  by  the  amalgamated  company  aader 
any  special  Act  relating  to  the  dissolved  companj, 
into  the  Bank  of  England  or  into  one  of  the  incorpo- 
rated or  chartered  banks  in  Scotiand,  or  into  the  Bank 
of  Irdand^  or  to  any  trustee  or  trustees,  on  aooouat 
of  the  purehaae  of  any  lands,  or  any  interest  therein, 
or  for  any  compensation  or  satisfaction,  or  on  anj 
other  account,  such  money,  or  the  stocks,  funds,  or 
securities  in  or  upon  which  the  same  then  is  or  there- 
after may  be  invested  by  order  of  any  court,  or  other- 
wise, and  the  interests,  dividends,  and  annaal  produce 
thereof  shall  be  applied  and  disposed  of  pursoant  to 
such  special  Act;  and  that  and  every  other  Act  shall, 
in  relation  to  such  money,  stocks,  funds,  or  secarities, 
or  the  interests,  dividends,  or  annual  produce  thereof, 
be  read  and  constraed  as  if  the  amalgamated  com- 
pany were  the  company  therein  named  with  reference 
to  the  same  money,  stocks,  funds,  securities,  interests, 
dividends,  or  annual  produce. 

48.  All  officers  and  persons  who,  at  the  time 
of  amalgamation,  have  in  their  possesion  or  under 
their  control  any  books,  documents,  papers,  or  effects 
belonging  to  the  dissolved  company,  or  to  which  the 
dissolved  company  would  but  for  sncli  dissolution  hare 
been  entitled,  shall  be  liable  to  account  for  and  deliTer 
up  the  same  to  the  amalgamated  company,  or  to  soch 
persons  as  the  amalgamated  company  may  appoint  to 
receive  the  same,  in  the  same  manner,  and  subject  to 
the  same  consequences  on  reftisal  or  neglect,  as  if  soch 
officers  and  persons  had  been  appointed  by  and  become 
possttBsed  of  such  books,  documents,  papers,  or  effects 
for  the  amalgamated  company. 

49.  AU  clerks,  officers,  and  servants  who  at  the 
time  of  amalgamation  are  in  the  employment  of  the 
dissolved  company  shall  thereupon  become  decks* 
officers,  or  servants,  as  the  case  may  be,  of  the  amal- 
gamated company,  with  the  same  rights,  and  subject 
to  the  same  obligations  and  incidents  in  respect  of 
such  employment  as  they  would  have  had  or  been 
subject  to  as  the  clerks,  officers,  or  servants  of  the 
dissolved  company,  and  shall  so  contiuae  onlesa  and 
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until  thej  respectively  are  dnljr  removed  from  each 
employment  bj  the  amalgamated  company,  or  nntil 
the  terms  of  their  employment  are  daly  alt^ed  by  the 
amalgamated  company. 

50.  All  books  and  docnmentd  which  would  have 
been  evidence  in  respect  of  any  matter  for  or  against 
the  dissolved  company  shall  be  admitted  as  evidence 
in  respect  of  the  same  or  the  like  matter  for  or  against 
the  amalgamated  company. 

5 1 .  All  resolations  of  any  general  meeting  or  board 
of  directors  of  the  dissolved  company,  or  of  any  daly 
constituted  and  anthorised  committee  thereof,  so  far 
as  the  same  are  applicable  and  remain  in  force,  shall, 
notwithstanding  the  dissolution,  continue  to  be  opera- 
tive, and  shall  apply  to  the  amalgamated  company, 
and  to  the  directors,  officers,  and  servants  of  the  amal- 
gamated compai^,  nntil  duly  revoked  or  altered  by 
the  amalgamated  company  or  under  their  authority. 

52.  All  calls  made  by  the  dissolved  company,  and 
not  paid  at  the  time  of  amalgamation,  shall  be  payable 
to  and  may  be  enforced  by  the  amalgamated  com- 
pany, as  if  such  calls  had  been  made  by  the  amalga- 
mated company. 

53.  All  registers  of  shares,,  stock,  mortgages,  and 
bonds  of  the  dissolved  company,  and  all  registers  of 
transfers  thereof  respectively,  and  all  shareholders  and 
stockholders  address  books,  and  all  certificates  of  shares 
or  stock  of  and  in  the  dissolved  company,  which  are 
valid  and  subsisting  at  the  time  of  amalgamation, 
shall  continue  to  be  valid  and  subsisting,  and  shall 
have  the  same  operation  and  effect  as  before  the  disso- 
lotion,  unless  and  until  new  or  altered  registers,  books, 
and  certificates  i^pectively  are  substituted  in  their 
stead;  and  all  transfers,  sales,  or  dispositions  of  stock 
or  shares  made  before  the  dissolution  and  not  then 
completed  shall  have  the  same  operation  and  efiect  as 
if  made  after  the  dissolution. 

54.  All  the  bye-laws,  rules,  and  regulations  of  the 
dissolved  company  relating  to  the  management,  use, 
or  control  of  their  undertaking  shall,  notwithstanding 
the  diasolntion,  continue  to  be  in  force  and  applicable 
to  and  in  respect  of  the  undertaking,  and  shall  and 
may  be  enforced  by  and  available  to  the  amalgamated 
company  in  their  own  name,  as  well  for  the  recovery 
of  penalties  as  for  all  other  purposes,  as  if  the  same 
respectively  had  been  originally  made  by  the  amalga- 
mated company,  until  the  expiration  of  twelve  months 
after  the  time  of  amalgamation,  or  nntil  other  bye- 
laws,  rnles,  and  regulations  are  duly  made  by  the 
amalgamated  company  in  their  stead,  whichever  first 
happens. 

55.  Notwithstanding  the  dissolution  of  the  dis- 
solved company,  and  the  amalgamation,  everything 
before  the  time  of  amalgamation  done,  suffered,  and 
confirmed  respectively,  under  or  by  virtue  of  any  spe- 
cial Act  relating  to  the  dissolved  company,  shall  be 
as  valid  as  if  the  Amalgamating  Act  had  not  been 
passed;  and  the  dissolution  and  amalgamation,  and 
the  Amalgamating  Act,  and  this  part  of  this  Act  re- 
spectively, ^shall  accordingly  be  subject  and  without 
prejudice  to  everything  so  done,  suffered,  and  confirmed 
respectively,  and  to  all  rights,  liabilities,  cUiims,  and 
demands,  present,  or  future,  which  if  the  dissolution  and 
amalgamation  had  not  taken  place,  and  the  Amalga- 
mating Act  had  not  been  passed,  would  be  incident  to 


or  consequent  on  anything  so  done,  suffered,  and  con- 
firmed respectively;  and  with  respect  to  all  things  so 
done,  suffered,  and  confirmed  respectively,  and  to  all 
such  rights,  liabilities,  claims,  and  demands,  the  amal- 
gamated company  shall,  to  all  intents  represent  the 
dissolved  company;  and  the  generality  of  this  present 
provbion  shall  not  be  deemed  to  be  restricted  by  any 
other  of  the  provisions  of  this  part  of  this  Act,  or  by 
any  provision  of  the  Amalgamating  Act  that  does  not 
expressly  refer  to  this  present  provision,  and  expressly 
restrict  the  operation  thereof. 


CAP.  XCIIL 
An  Act  for  consolidating  in  one  Act  certain  provisions 
frequently  inserted  in  Acts  rehiting  to  waterworks. 

[2Sih  Julif,  1853.J 
10*11  VicLc.  17. 
Sec.  1.  ShMi  title. 

2.  Application  of  Act  and  inttrpretation  oj  terms, 

3.  Power  Jor  justices  to  inquire  as  to  danger  of 


4.  Order  of  justices  for  immediate  repair. 

5.  Orc^er  of  justices  on  undertakers  to  repair  re- 

servoir.    Order  of  justices  on  fcdlure  of 
undertakers  to  repair, 

6.  Form  of  order, 

7-  Persons  acting  under  order  not  trespassers^ 

8.  Order  for  pc^fment  of  costs  and  expenseSm 

9.  Appeal  by  undertakers, 

10.  Undertakers  not  to  be  responsible  for  conse- 

quences of  order, 

1 1.  Provisions  as  to  Scotland, 

1 2.  Supply  for  other  than  domestic  purposes, 

13.  Want  rf  supply  for  other  than  domestic  pur- 

poses  when  tx(msed. 

14.  Power  to  let  mdersjor  hire. 

15.  Power  for  ascertaining  quantity  consumed  by 

meter^  and  for  removing  meters^  4rc. 

1 6.  Power  tocutojff  water  in  certain  cases, 

n.  PenaHyfor  waste^  4rc.  of  water  by  non-npair 

ofpipes^  4rc 
1 8.  Penalty  for  application  of  water  contrary  to 

agreemenL  . 
19-  Pencdtyfor  extension  or  alteration  of  pipes. 

20.  Penalty  for  use  of  water  without  agreement.  * 

21.  Recovery  of  rates  by  action, 

*  Whereas  The  Waterworks  Glauses  Act,  1847,  was 
passed  in  order  to  comprise  in  one  Act  sundry  provi- 
sions which  were  at  the  time  of  the  passing  of  that 
Act  usually  introduced  into  Acts*of  Pariiamont  autho- 
rising  the  construction  of  certain  waterworks  i 

^  And  whereas  sundry  provisions  of  the  Uke  nature^ 
bat  not  comprised  in  the  said  Act,  are  now  fi-equently 
introduced  into  Acts  of  Parliament  relating  to  water- 
works^ and  it  is  expedient  to  comprise  such  last-men- 
tioned provisions  also  in  one  Act,  and  that  as  well  for 
the  purpose  of  avoiding  the  necessity  of  repeating 
such  provisions  in  special  Acts  relating  to  waterworl^ 
as  for  ensuring  greater  uniformity  in  the  provisions 
themselves:* 

Be  it  therefore  enacted  by  the  Qneen^s  most  excel- 
lent Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows:  _ 


lis 
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Preliminary, 

1.  This  Act  may  be  cited  as  The  WaterwoilLs 
Claiuefl  Act,  1863;  and  The  Waterworks  Glaiises 
Act,  1847,  and  this  Act  maj  be  cited  together  as  The 
Waterworks  Glanses  Acts,  1847  and  1663. 

2.  This  Act  shafl  applj  to  any  waterworks  to  which 
any  special  Act  hereafter  passed  and  incorporating 
this  Act  relates;  and  every  snch  special  Act  is  herein- 
after refbrred  to  as  '*the  Special  Act.*' 

Terms  nsed  in  this  Act  have  the  same  meanings  as 
the  same  terms  have  when  nsed  in  The  Waterworks 
Glanses  Act,  1847. 

The  provisions  respecting  the  recovery  of  penalties 
contained  in  the  last-mentioned  Act  shidl  be  incorpo- 
rated with  this  Act. 

Security  of  reeervoira. 

And  with  respect  to  thetiecnrity  of  the  reservoirs 
constructed  by  the  undertakers,  be  it  enacted  as  fol- 
lows: 

3.  Whenever  any  person  interested  complains  to 
two  jostices  that  any  reservoir  constmcted  by  the  un- 
dertakers b  in  a  dangerous  state,  snch  justices  shall 
forthwith  make  inquiry  into  the  truth  of  the  com- 
plaint; or  two  justices,  on  theur  own  view,  and  with- 
out complaint  by  any  person,  may  proceed  under  the 
present  provisions  as  if  a  complaint  had  been  so  made 
to  them. 

4.  If,  on  any  snch  inquiry,  the  justices  are  satisfied 
that  the  complaint  is  well  founded,  and  that  the  reser- 
voir is  in  a  dangerous  state,  and  that  the  danger  is  so 
imminent  as  not  to  admit  of  delay  in  removing  the 
cause  of  complaint,  they  shall  order  sueh  person  as 
they  think  fit  to  enter  on  the  property  of  the  under- 
takers, and  to  lower  the  water  in  the  reservoir,  and  to 
execute  and  do  all  such  works  aud  things  as  the  jus- 
tices think  requisite  and  proper  for  removing  the  cause 
of  complamt 

5.  If,  on  any  snch  inquiry,  the  justices  are  satisfied 
that  there  is  good  cause  of  complaint,  but  are  not  sa- 
tisfied that  the  reservoir  b  in  such  an  imminently  dan- 
gerous state  as  not  to  admit  of  delay  in  removing  the 
cause  of  complaint,  they  shall  issue  their  summons  to 
the  nndertakera  to  answer  the  complaint;  and  upon 
hearing  the  parties,  the  justices  may,  or  upon  default 

•  of  appearance  of  the  undertakers,  then  in  their  ab- 
sence the  justices  shall  order  the  undertakers,  within 
snch  period  as  the  justices  think  reasonable  and  spe- 
cify in  the  order,  to  lower  the  water  in  the  reservoir, 
and  to  execute  and  do  all  snch  works  and  things  as 
the  justices  think  requisite  and  proper  for  removing 
the  cause  of  complaint. 

If  the  undertakers  fail  to  execute  or  do  within  that 
period  any  snch  woric  or  thing,  the  justices  who  made 
the  order,  or  any  other  two  justices,  on  being  satisfied 
of  snch  failure,  may  either  order  snch  persons  as  the 
justices  think  fit  to  enter  on  the  property  of  the  un- 
dertakers, and  to  lower  the  water  in  the  reservoir,  and 
to  execute  and  do  all  such  works  and  things  as  the 
justices  think  requisite  and  proper  for  removing  the 
cause  of  complaint;  or  may,  if  they  think  fit,  by  order 
impose  on  the  undertakers  a  penalty  not  exceeding 
ten  pounds  for  every  day  during  which  snch  failure 
continues  after  the  making  of  the  order  imposing  the 
penalty. 

6.  Any  order  of  justices  made  in  any  of  the  cases 


aforesaid  shall  be  in  writing  mider  their  bands,  and 
may  be  in  the  form  set  forth  in  tiie  schedule  to  tins 
Act,  with  snch  variations  as  drcumstaaces  require. 

7«  Any  person  actmg  nnder  sad  in  poniianee  of 
any  snch  onler  shall  not  be  deemed  a  trespasser;  and 
if  any  person  wilfully  obstmcts  any  perBon  bwfnllj 
acting  in  obedience  to  any  snch  order,  or  wOfbllj  does, 
or  instigates,  c  r  snfiers  to  be  done  anythuig  in  contra- 
vention  thereof  he  shall  for  every  sueh  offence  be  Ga- 
ble to  a  penalty  not  exceeding  ^hj  pounds. 

8. , The  justices  may  order  al),  or  such  part  as  thej 
think  fit,  of  the  costs  of  and  incident  to  the  applying 
for  and  obtaining  of  any  snch  order  to  be  paid  bj  the 
nndei  takers,  and  also  aU,  or  snch  part  as  the  jostices 
think  fit,  of  the  expenses  of  the  works  and  things  ex- 
ecuted and  done  in  pursuance  of  any  such  order  bj 
any  person  other  than  the  uodertakers,  to  be  paid  by 
the  undertakers  to  snch  person  as  the  jusUoes  appoint. 

If  the  justices  before  whom  the  complaint  is  made 
think  that  there  is  no  suflident  ground  for  the  com- 
plaint, they  may,  if  they  think  fit,  order  the  com- 
plainant to  pay  to  the  undertakers  the  whole  or  anj 
part  of  thdr  costs  of  or  incident  to  the  oompkunt. 

9.  If  the  undertakers  consider  themselves  aggnered 
by  any  order  or  determination  of  jnstiees  nader  tbe 
present  provisions,  they  may  in  like  manner  and 
subject  to  the  like  conditions  as  by  The  BaOways 
Clauses  Consolidation  Act,  1845,  are  provided  in  tbe 
case  of  appeals  in  respect  of  penalties,  appeal  to  the 
court  of  general  or  quarter  sessions  for  the  eonnty  or 
place  where  the  cause  of  appeal  ariseB;  and  tiiat  coart 
may,  on  the  hearing  of  the  appeal,  either  affirm  or 
quash  the  order  or  determination,  or  make  such  other 
order  in  the  premises  as  may  seem  fit,  and  may  make 
such  order  as  to  the  costs,  both  of  the  origiDal  pro- 
ceedings and  of  the  appeal,  as  may  seem  fit;  but  tbe 
order  or  determination  appealed  against  shall,  pendiig 
the  appeal,  continue  in  force. 

10.  ^Notwithstanding  anything  in  the  special  Act 
contained,  the  underti£ers  shall  not  be  Ikhle  to  pay 
any  damages,  penalties,  costs,  charges,  or  expenses 
for  or  in  respect  o(  or  be  answerable  or  accountable 
for,  any  diminution  or  cessation  of  the  supply  of  water, 
or  any  other  breach  or  non-performance  of  their  or 
any  of  their  duties,  liabilities,  or  obligations  under  the 
Special  Act,  that  may  be  occasioned  by  or  result  from 
the  execution  of  any  such  order. 

1 1.  The  present  provisions  with  respect  to  the  se- 
curity of  reservoirs  shall  apply  to  Engtand  and  In- 
land; and  they  shall  also  apply  to  Soodand,  subject 
to  the  following  variations,  namely, — the  sheriff  sh^Ii 
be  deemed  to  ^  empowered  thereby,  as  well  as  two 
justices;  and  the  appeal  given  shall  lie  from  two  jus- 
tices in  manner  provided  by  sections  one  hundred  and 
fifty-one  and  one  hundred  and  fifty-two  of  The  Bul- 
ways  Clauses  Consolidation  (Scotland)  Aet,  1845, 
and  shall  lie  from  a  sheriff  substitute  to  the  sheriff  de- 
pute, where  the  matter  comes  in  the  first  instance  be- 
fore a  sheriff  substitute;  and  in  that  case  tbe  sheriff 
depute  shall  hear  and  determme  the  ai^ieal,  and  may 
either  confirm,  recal,  vary,  or  supersede  *the  order  of 
the  sheriff  substitute  as  he  thinks  proper;  and  the 
costs  of  the  appeal  shall  be  in  the  discretion  of  the 
sheriff;  and  the  order  or  judgment  <^  the  sheriff  u 
the  appeal  shall  be  final. 


APPENDIX—STATUTES  26  &  27  VICTORIA, 


119 


Supplif  of  Water. 
And  with  respect  to  the  sapplj  of  water  to  be  ftir- 
nished  bj  the  nndertakers,  be  it  enacted  as  follows: 

12.  A  supply  of  water  for  domestic  purposes  shall 
Dot  mclade  a  supply  of  water  fot  cattle,  or  for  horses, 
or  for  washing  cfurriages  where  such  horses  or  car- 
ruiges  are  kept  for  sale  or  hire  or  by  a  common  car- 
rier, or  a  supply  for  any  trade,  manufacture,  or  busi- 
ness, or  for  watering  gardens,  or  for  fountains,  or  for 
tnj  ornamental  purpose. 

13.  Where  the  undertakers  are  authorized  by  the 
Special  Act  to  supply  water  fbr  other  than  domestic 
purposes,  they  shall  not  be  liable,  in  the  absence  of 
express  stipulation,  under  any  agreement  for  the  sup- 
pljof  water  for  other  than  domestic  purposes,  to  any 
p^tj  or  damages  for  not  supplying  such  water,  if 
the  want  of  such  supply  arises  from  frost,  unusual 
droDght,  or  other  unaToidable  cause  or  accident 

14.  Where  the  undertakers  are  authorised  by  the 
Spedsl  Act  to  supply  water  by  measure,  they  may  let 
for  hire  to  any  consumer  of  water  so  supplied  any 
meter  or  instrument  for  measuring  the  quantity  of 
water  supplied  and  consumed,  and  any  pipes  and  ap- 
puatns  for  the  conveyance,  reception,  or  storage  of 
the  water,  for  such  remnneradon  in  money  as  may  be 
agreed  upon  between  them  and  the  consumer,  which 
ahill  be  reeoTerable  in  the  same  manner  as  rates  due 
to  the  undertakers  for  water;  and  the  meters,  instru- 
ments, pipes,  and  apparatus  shall  not  be  subject  to 
distress  or  to  the  landlord's  hypothec  for  rent  of  the 
premises  where  the  same  are  used,  or  be  attached  or 
taken  in  ezecnUon  under  any  process  of  any  court  of 
law  or  equity,  or  under  or  in  pursuance  of  any  adjudi- 
cation or  order  in  bankruptcy,  or  other  legal  proceed- 
ing, against  or  affecting  the  consumer  of  the  wafer  or 
the  occupier  of  the  premises,  or  other  the  person  in 
whose  poasession  the  meters,  instruments,  pipes,  and 
appanins  may  be. 

15.  The  officers  of  the  undertakers  may  enter  any 
hooae,  building,  or  lands  to,  through,  or  into  whidi 
water  is  supplied  by  them,  by  measure,  in  order  to  in- 
spect the  meters,  instruments,  pipes,  and  apparatus 
for  the  measuring,  conveyance,  reception,  or  storage 
of  water,  or  for  the  purpose  of  ascertaining  the  quan- 
tity of  water  supplied,  or  consumed,  and  may  from 
time  to  time  enter  any  house,  building,  or  lands,  for 
the  purpose  of  removing  any  meter,  instrument,  pipe, 
or  apparatoa  the  property  of  the  undertakers;  and  if 
any  person  hinders  any  such  officer  from  entering  or 
making  such  inspection  or  effecting  such  removal,  he 
BhaU  for  every  such  offence  be  liable  to  a  penalty  not 
exceeding  five  pounds;  but,  except  with  the  consent 
of  a  justice  or  the  sheriff,  this  power  of  entry  shall  be 
exercised  only  between  the  hours  of  ten  in  the  fore- 
noon and  four  in  the  aftemooD. 

Protection  of  water. 

And  with  respect  to  the  waste  or  misuse  of  the 
water  supplied  by  or  belonging  to  the  undertakers,  be 
it  enacted  as  follows: 

16.  If  any  person  supplied  with  water  by  the  un- 
dertakers wrongfhily  does  or  causes  or  permits  to  be 
done  anything  in  contravention  of  any  of  the  provi- 
nons  of  the  Special  Act^  or  wrongfully  fails  to  do  soy- 


thing  which,  under  any  of  those  provisions,  ought  to 
bo  done  for  the  prevention  of  the  waste,  misuse, 
undue  consumption,  or  contamination  of  the  water 
of  the  undertakers,  they  may  (without  prejudice 
to  any  remedy  against  him  in  respect  thereof)  cut 
off  any  of  the  pipes  by  or  through  which  water  is 
supplied  by  them  to  him,  or  for  his  use,  and  may 
cease  to  supply  him  with  water,  so  long  as  the  cause 
of  injury  remams  or  is  not  remedied. 

if.  If  any  person  supplied  with  water  by  the  un- 
dertakers wilfully  or  negligently  causes  or  suffers  any 
pipe,  valve,  cock,  cistern,  bath,  soil-pan,  waterdoset, 
or  other  apparatus  or  receptacle  to  be  out  of  repair, 
or  to  be  so  used  or  contrived  as  ihat  the  water  sup- 
plied to  him  by  the  undertakers  is  or  is  likely  to  be 
wasted,  misused,  unduly  consumed,  or  conti^inated, 
or  so  as  to  occasion  or  allow  the  return  of  foul  air  or 
other  noisome  or  impure  matter,  into  any  pipe  belong- 
ing to  or  connected  with  the  pipes  of  the  undertakers, 
he  shall  for  every  such  offence  be  liable  to  a  penalty 
not  exceeding  five  ponnds. 

18.  If  any  person — 

First,  not  having  from  the  undertakers  a  supply  of 
water  for  other  than  domestic  purposes,  uses,  for 
other  than  domestic  purposes,  any  water  supplied 
to  him  by  the  undertakers;  or  ^ 

Secondly,  having  from  the  undertakers  a  supply  of 
water  for  any  other  than  domestic  purposes,^  uses, 
for  any  purposes  other  than  those  for  which  he 
is  entitled  to  use  the  same,  any  water  supplied 
to  him  by  the  undertakers, — 
he  shalltbr  every  such  offence  be  liable  to  a  penalty 
not  exceeding  forty  shillings,  without  pnjudice  to  the 
right  of  the  undertakers  to  recover  from  him  the  value 
of  the  water  misused. 

19.  It  shall  not  be  lawfnlfor  the  owner  or  occupier 
of  any  premises  supplied  with  water  by  the  under- 
takers, or  any  consumer  of  the  water  of  the  under- 
takers, or  any  other  person,  to  affix  or  cause  or  permit 
to  be  affixed  any  pipe  or  apparatus  to  a  pipe  belong- 
ing to  the  undertiJcers.  or  to  a  communication  or  ser- 
vice pipe  belonging  to  or  used  by  such  owner,  oc- 
cupier, consumer,  or  other  person,  or  to  make  any 
alteration  in  any  such  communication  or  service  pipe, 
or  in  any  apparatus  connected  therewith,  without 
the  consent,  in  every  such  case,  of  the  under- 
takers; and  if  any  person  acts  in  any  respect  in  con- 
travention of  the  provisions  of  the  present  section,  he 
shall  for  every  such  offence  be  liable  to  a  penalty  not 
exceeding  five  pounds,  without  prejudice  to  the  right 
of  the  nndertflScers  to  recover  damages  from  him  in 
respect  of  any  injury  done  to  thwr  property,  and  with- 
out prejudice  to  their  right  to  recover  from  him  the 
value  of  any  water  wasted,  misused,  or  unduly  con- 
sumed. 

20.  If  any  person,  not  being  supplied  with  water  by 
the  undertakers,  wrongfully  takes  or  uses  any  water  fh>m 
any  reservoir,  wateroonnse,  oondult,  or  pipe  belonging 
to  the  nnderUkers,  or  from  any  pipe  leading  to  or 
from  any  such  reservoir,  watercourse,  conduit,  or  pipe 
or  from  any  cistern  or  like  place  containing  water 
belonging  to  the  undertakers,  or  supplied  by  them  for 
the  use  of  any  consumer  of  the  water  of  the  under- 
takers, he  shall  for  every  such  offence  be  liable  to  a 
penalty  not  exceeding  five  pounds. 
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R^oovtry  of  Rata. 

And  with  respect  to  the  recovery  of  water  rates 
and  other  money,  be  it  enacted  as  follows: 

21.  If  any  person  refoses  or  neglects  to  pay  to  the 
undertakers  any  rate  or  snm  dne  to  them  nnder  the 
Special  Act,  they  may  recover  the  same,  with  costs, 
in  any  coort  of  competent  jurisdiction;  and  their  re- 
medy nnder  the  present  section,  shall  be  in  addition 
to  their  other  remedies  fbr  the  recovery  thereof. 

SCHEDtJLE. 
Form  of  Order  ofJuiiUGea. 

To  A.B.  of  &c 

We  Che  undersigned,  two  of  her  Majesty's  justices 
of  the  peace  acting  for  the  [county]  of 
do  hereby  order  and  direct  yon  [and  such  person  and 
persons  as  you  may  require  to  aid  and  assist  you 
herein]  forthwith  to  lower  the  water  m  the  [here  de- 
scribe the  reservoir  and  the  extent  to  which  the  water  is 
to  be  lou;ered2t  and  to  do  all  such  works  and  things  as 
are  requisite  to  repair  and  make  secure  the  said  reser- 
voir [and  you  shall  do  as  little  injury  as  possible  to 
the  property  of  the 

and  for  acting  as  you  are  hereby  directed  this  shall  be 
your  sufficient  warrant]. 

Given  under  our  hands  this  day  of 

one  thousand  eight  hundred  and 

A.B. 


CAP.  XGIV. 

An  Act  to  amend  the  law  relating  to  the  reptlr  of 
turnpike  roads  in  England^  and  to  ooutinae  certun 
Turnpike  Acto  in  Great  Britain.  [28th/tt/^,  1863.] 

CAP.  XCV. 
An  Act  for  continuing  various  expiring  Acts. 

[28th  /tt/y,  1863.J 
Sec  1.  Short  title. 

2.  Continuance  of  Acts. 
*  Whiqeas  the  several  Acts  mentioned  in  the  first 
column  of  the  schednle  hereto  are  wholly,  or  as  to  cer- 
tain provisions  thereof,  limited  to  expire  at  the  times 
specified  in  respect  of  such  Acts  in  the  fourth  colcmn 
of  the  said  schedule:  And  whereas  it  is  expedient  to 
continue  such  Acts,  in  so  far  as  they  are  temporary  in 
their  duration,  for  the  times  mentioned  in  respect  of  each 
such  Act  in  the  fifth  column  of  the  said  schedole:  Beit 
enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritaal 
and  temporal,  and  commons,  in  this  preseot  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as 
follows: 

1.  This  Act  may  be  cited  for  (aH  purposes  as  the 
«« Expiring  Laws  Continuance  Act,  1863." 

2.  The  Acts  mentioned  in  colnnm  one  of  the  said 
schedule,  together  with  the  Acts,  if  anj,  amending 
the  same,  shall  in  so  far  as  auch  Acts  or  any  proYi- 
sions  thereof  are  temporary  in  their  durstioa,  be  oon- 
tinned  until  the  times  respectively  spedfied  in  respect 
of  such  Acts  m  the  fifth  column  of  the  said  schedok. 


SCHEDULE. 


OxigtoaX  Aeta. 


S*4Viot.o.89 
Poor  KaUs    Stook 
Ib  Trade  azemp- 
tion. 
10  A  11  Viot  0.  00. 
Poor    Lawa     (Ira- 
land). 

10  ft  11  Vtot  e.  S8. 
Coaleaiaatkal     Ju- 

ziadlotion. 

11  ft  la  Viot.  &  sa. 

Conn^  Caaa  (Ira- 
landA 
11  ft  12  Viet  a  lOr. 
Sheap   and    Catllai 
dlaeaaed. 
14  ft  IS  Vict.  a.  104. 
Epiaeopal  and  Oa- 

Ctolar     EaU 
anacamant 
as  ft  26  Viet  e.  SOc 
~Umded     Propartjr 
laaproTemaQt 
(Irdand). 


£atateat2 


Amitfiiiing 

Acta. 


14  ft  16  Viot  ( 
<8. 


20  ft  81  Vlat  ( 
7. 


10  ft  17  Viot 
72. 


17  ft  18  Viet 
lie. 

ft  23  Viot 
46. 
tSftS4Viet( 
124. 

•       I 


How  to 
temporary. 


Whole  Aot 


Aa  to  powara  of  Com 


Aa  to  Protlaiona  oon< 
tinned  by  21  ft  22 
Viet  e.  60. 

Whole  Aot 


Whole  Aet 
Whole  Aoi 


Aa  to  certain  Powara  1st  JanQAiy,  1664 
oonferred  on  Com- 
miaaionera  of  Pvh- 
lioWorka. 


Time  of  Exniratlon  of 
Temporary  Proviaiona. 


lat  Ootober,  1862,  and  end 
neat  S^ealon. 
(Saft2S  Viot  &44.) 

2Snl  Jaly.  1668,  and  end 

next  Seaaion. 

(26  ft  26  Vict  0.  8S.) 
lat  Auffoat,  1662.  and  end 

next  Seaaion. 

(22  ft  26  Viet  0.  46.) 
lat  Augnat  1668,  and  end 

next  Seaaion. 

(24  ft  26  Viet  e.  66.) 
lat  Angnat,  186S,  and  end 

next  Seaaion. 

(21  ft  22  Viet  0.  62.) 
lat  January,  1868,  and  end 

next  Seaaion. 

(24  ft  26  Vict  e.  181.) 


Contianed  until 


lat  October,  1866,  ad  end  of  then 


of  then 


of  then8Srd  July,  1864,  and  and  of  than 
neztSiMalon. 


of  then 
of  then 
of 
of  lhe». 


lat  Auffuat  1S68,  and  and  of  thca 
lext  Seaaion. 

lat  AiigaBt,1864,  and  end  of  thiD 
nextsesflioo. 

lat  Anffoat.  1864,  and  end  of  Ibeo 


lat  Jeanwy,  1864,  and  end  of  then 


lat  Jannaiy,  1666^  and  end  of  ttao 
next** 


CAP.  XCVI. 

An  Act  to  amend  the  Petty  Sessions  (Ireland)  Act 
(1851),  and  the  Petty  Sessions  Clerks  (Ireland) 
Act  (1858).  [28th  July,  1863.] 

Sec  1.  Provisions  of  recited  Acts  to  apply  to  com- 
plaints or  proceedings  under  3  ^  4  TT.  4, 
c.  68,  and  6^7  TT.  4,  c.  38,  tn  cases  spe- 
cified. 
2.  ShoH  title. 


Whereas  doubts  have  been  mtertained  whether  com- 
plaints and  proceedings  in  reference  to  the  nutters 
hereinafter  specified  are  sabjecC  to  the  provisions  of 
the  Petty  Sessions  (Ireland)  Act,  1851,  and  the  Petty 
Sessions  Cleriss  (Ireland)  Act,  1858,  and  of  anj  Act 
for  the  amendment  of  them  or  either  of  them^  snd  it  is 
expedient  to  ensure  uniformity  of  practice  at  petty 
sessions  in  relation  to.  such  complaints  and  proceed- 
ings;'  Be  it  enaeted  by  the  Queen's  most  exceUest 
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Majestj,  bj  aod  with  the  advice  and  consent  of  the 
yds  spiritnal  and  temporal,  and  oommonB,  in  this 
present  Parliament  assembled,  and  bj  the  anthoritj  of 
the  same,  as  foUbws: 

1.  From  and  after  the  passing  of  this  Act  the  pro- 
viuons  of  the  Petty  Sessions  {Ireland)  Act,  1851, 
ud  of  the  Petty  Sessions  Clerks  (/refand)  Act,  1858, 
(anything  therein  to  the  contrary  notwithstanding) 
shall  app\j  to  all  complaints  or  proceedings  under  the 
Act  of  the  Third  and  Fourth  of  WiUiam  the  Fonrth, 
chapter  rixty-etght,  and  the  Act  of  the  6th ^and  7th 
of  WiUiam  the  Fonrth,  chapter  thirty-eight,  and  every 
matter  or  thing  connected  therewith,  relating  to  publl- 
caos  keeping  their  houses  of  bosiness  open  within  pro- 
hibited honra,  or  to  persons  withm  such  hours  tippling 
or  gaming  therein,  or  refusing  to  quit  the  same,  or  re- 
sisting the  entry  of  parties  by  law  authoriaed  to  enter 
therein,  or  to  publicans  allowing  illegal  assemblies  or 
societiea  on  their  premises,  or  hanging  out  flags  or  em- 
blems therefrom,  or  to  persons  found  drunk  in  any 
public  place  or  Uioronghfaro. 

2.  This  Act  may  be  cited  as  **  The  Petty  Sessions 
{Irdand)  Amendment  Act,  1863." 


CAP.  XCVIL 
An  Act  to  enable  dties,  towns,  and  boroughs  of  twen- 
ty-five thousand  inhflJ)itants  and  upwards  to  appoint 
stipendiaiy  magistrates.  [28th  Jufy,  1863.] 


CAP.  XCVIIL 

An  Act  to  confirm  certain  provisional  orders  made 

under  an  Act  of  the  Fifteenth  year  of  her  present 

Majesty,  to  fhcilitate  arrangements  for  the  relief  of 

tumkpike  trusts.  [28th  July,  1863.] 

CAP.  XCIX. 
An  Act  to  apply  a  sum  out  of  the  Consolidated  Fund 
and  the  surplus  of  Ways  and  Means  to  the  service 
of  the  year  one  thousand  eight  hundred  and  sixty- 
three,  and  to  appropriate  the  supplies  granted  in 
this  sesuon  of  Parliament        [28th  July^  186^] 


CAP.  C. 
An  Act  to  render  Owners  of  Dogs  in  Scotland  liable 
in  certain  Cases  for  Injuries  done  by  their  Dogs  to 
Sheep  and  CatUe.  [28th  July,  1863  ] 


CAP.  CL 

An  Act  to  appoint  additional  Commissioners  for  exe* 
coting  the  Acts  for  granting  a  Land  Tax  and  other 
Bates  and  Taxes.  [28th  July,  186a] 

CAP.  CIL 
An  Act  to  reduce  the  duty  on  Rum  in  certain  Cases. 

[28ih  July,  1863.] 

18  ^  19  VicL,  c  38. 
Sec  1.  Foreign  and  colonial  rum  may  be  methylated 
in  customs  warehouse, 
2.  Wood  fugftha  to  be  provided  by  inland  reve- 


ftfie,  and  rum,  when  mixed,  to  be  denomi- 
nated methykied  spirit, 

3.  Provisions  of  IS  ir  19  VicL,  c  38,  and  24  4r 

25  Vict,,  c  91,  applied  to  spirits  mixed 
under  this  Act, 

4.  Methylated  spirit  may  be  eaported. 

Wbsueas  by  an  Act  passed  in  the  eighteenth  and 
nineteenth  years  of  her  Majesty's  refgn,  chapter 
thirty-eight,  spirit  of  wine  is  allowed  to  be  methy- 
lated duty  free,  and  it  is  expedient  to  allow  foreign 
and  colonial  mm  to  be  also  methylated  on  payment 
of  the  reduced  duty  herein-after  mentioned:'  belt 
enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual 
and  temporal,  and  commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as 
follows: 

1.  It  shall  be  lawful  for  the  commissioners  of  cus- 
toms to  permit  and  authorize  any  licensed  rectifier  of 
spirits,  or  any  pei-son  who  shall  be  duly  licensed  un- 
der the  said  recited  Act,  to  make  or  mix  m$thylated 
spirits,  to  mix  in  the  customs  warehouse,  and  under 
such  conditions  and  regulations  as  the  said  commis« 
sioners  shall  direct,  foreign  or  colonial  rum  of  not  less 
degree  of  strength  than  twenty  pci'  cent,  over  proof, 
and  in  a  quantity  not  less  at  one  time  than  the  con- 
tents of  the  whole  cask  in  which  the  same  shall  have 
been  imported,  with  not  less  than  one  ninth  of  its  bulk 
measure  of  wood  naptba  or  methylic  alcohol,  or  with 
such  other  article  or  substance  as  in  the  said  recited 
Act  b  mentioned,  and  thereupon  such  mixture  shall  be 
allowed,  chargeable  only  with  the  reduced  or  difibren- 
tial  duty  herein-after  mentioned,  for  use  for  such 
parposes  and  in  such  manner  as  is  allowed  by  the 
said  recited  Act,  or  any  Act  amending  the  same,  with 
regard  to  methylated  spirit:  provided  that  no  stich 
rum  shall  be  so  mixed  as  aforesaid  until  payment  shall 
have  been  made  to  the  said  commissioners  of  customs 
of  the  difference  between  the  duty  of  custom  chargea- 
ble on  the  importation  of  such  foreign  and  colonial 
rum  respectively  and  the  duty  of  excise  chargeable  on 
spints  distilled  in  the  United  Kingdom. 

2.  All  wood,  naptha  or  methylic  akohol,  or  other 
such  article  or  substance  as  aforesaid,  to  be  mixed 
with  such  mm,  shall  be  provided  by  the  commission- 
ers of  inhind  revenue  for  and  at  the  expense  of  the 
person  proposing  to  make  such  mixture,  and  the 
said  mixture  shall  be  denominated  methylated  spirit, 
and  shall  be  removed  under  the  certificate  of  the  pro- 
per officer  of  customs,  to  some  approved  store  belong- 
ing to  a  rectifier  of  spirits,  or  to  a  licensed  maker  of 
methylated  spirit 

3.  All  the  powers,  provisions,  clauses,  regulations, 
forfeitures,  pains,  and  penalties  contained  in  the  said 
recited  Act  and  in  the  Act  passed  in  the  twenty- 
fourth  and  twenty-fifth  years  of  her  Majesty's  reign, 
chapter  ninety-one,  in  relation  to  methylated  spirit, 
shall  be  applied  and  put  in  force  with  respect  to  all 
spirits  mixed  under  the  provisions  of  this  Act. 

4.  It  shall  be  lawful  to  export  any  methylated  spi- 
rit mixed  under  the  provisions  of  this  Act  or  of  the 
said  first-recited  Act,  under  sach  regulations  as  the 
commissioners  of  customs  or  inland  revenue  shall  re- 
spectively make  in  that  behalf. 
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CAP.  cm. 

An  Act  to  amend  the  Law  in  certain  Cases  of  Misap 
propriation  bj  Servants  of  the  Property  of  their 
Masters.  [28th  July,  1863.] 


CAP.  CIV. 
An  Act  for  confirming  certain  Provisional  Orders  made 
by  the  Board  of  Trade  nnder  The  General  Pier  and 
Harboor  Act»  1861,  reUting  to  Blackpool,  Deal 
and  Walmer,  Exmouth,  Boaehearty,  Ilfracomibe, 
ItutoWj  Bangor,  Chatham,  Bray^  Dartmouth,  and 
Nairn.  p8th  July,  1863.] 

Sec.  1.  Confirmation  oj  orders  in  acheduh. 
2.  Short  title. 

*  Whereas  a  provisional  order  made  by  the  board  of 
trade  under  the  General  Pier  and  Harbonr  Act,  1861, 
b  not  of  any  validity  or  force  whatever  until  the  con- 
firmation thereof  by  Act  of  Parliament: 

*  And  whereas  it  is  expedient  that  the  several  pro- 
visional orders  made  by  the  board  of  trade  nnder  the 
said  Act  and  set  ont  in  the  schednle  hereto  should  be 
confirmed  by  Act  of  Parliament:' 

Be  it  therefore  enacted  by  the  Qneen*s  most  excel- 
lent Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : 

1.  The  several  provisional  orders  set  ont  in  the 
schedule  hereto  shall  be  and  are  hereby  confirmed,  and 
all  the  provisions  thereof  in  manner  and  form  as  they 
are  set  out  in  the  said  schedule  shall,  from  and  after 
the  pusing  of  this  Act,  have  full  validity  and  force. 

2.  This  Act  may  be  cited  as  The  Pier  and  Har- 
bour Orders  Confirmation  Act,  1863. 

The  SCHEDULE  of  Provisional  Orders. 
Bbat. — Construction  of  a  Pier. 

Preamble. 

1.  Inoorporotion  of  company. 

2.  The  undertakers. 

3.  Com/AUM  Clauses  Act  incorporated. 

4.  CapitaL 

5.  Calls. 

6.  Borroiamg  from  time  to  time. 

7.  Beoeiver. 

8.  No  interest  or  dividend  on  calls. 

9*  JUcney  not  to  be  used  for  deposit  under  land- 
ing orders,  ^ 

10.  Money  to  be  applied  to  purposes  of  order. 

11.  First  general  meeting, 

12.  Number  oJ  Directors. 

13.  Quorum  of  directors. 

14.  First  directors. 

15.  QuaUJicalion  of  directors. 

16*  Power  to  take  specified  lands  by  ajreement. 

17.  Lands  Clauses  Acts  incorporated., 

18.  Land  for  extraordinary  purposes. 

1 9.  Power  to  make  works. 

20.  Description  of  pier  and  harbour. 

21.  Power  to  take  rates  according  to  schedule  to 

Ais  order. 

22.  Custom  house  officers  exempt  from  rates. 

23.  Power  for  company  to  contract  withpersons 

for  the  use  of  the  pier. 


24.  Further  exeei^ation  from  relies./ 

25.  Meters  and  weighers. 

86.  £^eam  engines,  ditfing  bells,  Ughtets,  ^c. 

27.  Pilotage,  lights,  buoys,  and  biumu. 

28.  PaH  V.  0/24  4r  25  Viet.,  c  47.  to  appl^. 

29.  Lije  boats,  tide  gmgea,  ifc 

30.  Short  title. 

BRAY. 
Provisional  Order  of  the  Board  of  Trade  for  (he 
Construction,  MaintenancSf  and  EeguUaion  of  a 
Pier  and  Harbour  at  Bray,  in  tAe  ComUy  oj 
Wicklow. 

Whereas,  mder  The  General  Pier  and  Harboor 
Act,  1861,  and  the  General  Pier  and  Harbour  Act, 
1861,  Amendment  Act,  the  promoten  of  the  Bray 
pier  and  haiboar  made  application  by  a  memorial  to 
the  Lords  of  the  Committee  of  Her  Majesty's  Most 
Honourable  Privy  Council  appointed  for  tiie  consider- 
ation of  matters  reladng  to  trade  and  foreign  planta- 
tions, herein-after  called  the  board  of  tnuk,  setting 
forth  that  the  oonatmction  of  a  pier,  or  piers,  so  as  to 
form  a  harbonr  at  Bray  in  the  County  of  Widdow, 
which  could  be  need  for  the  recreation  of  the  inhabi- 
tants and  visitors  of  that  town,  and  for  theembaridog 
of  passengers  and  other  useful  purposes,  would  bo  of 
great  public  and  local  advantage,  and  praying  their 
lordships  to  approve  of  the  project  tluis  subnitted, 
and  to  grant  a  provisional  order  for  its  ezecutioD, 
containing  powers  and  privileges  for  the  complete 
execution  of  the  works,  and  for  the  levying  of  rates 
and  tolls,  not  exceeding  those  mentioned  m  the  Scho- 
duto  hereto  annexed,  and  also  for  the  mcorporBtion  of 
a  oompany: 

And  whereas  the  estimated  expenditure  on  th  o 
proposed  works  is  twenty  thoosand  poonds  sod  no 
more: 

And  whereas  the  promoters  published  the  adfer- 
tsements  and  deposited  the  documents  which,  by  the 
last' mentioned  Act  they  were  required  to  publish  and 
deposit: 

And  whereas  the  board  of  trade,  after  making 
such  inquiries  as  they  have  thought  expedient,  hare 
settled  diis  present  provisional  order,  and  intend  to 
cause  a  bill  to  be  introduced  into  Parliament  for  the 
purpose  of  obtaining  an  Act  for  the  confirmation  of 
this  provisional  order  (until  which  confirmation  this 
provisional  order  will  not  be  of  any  validity  or  force 
whatever): 

Now,  therefore,  the  board  of  trade  do  by  this  their 
provbional  order.  In  pnrsnance  of  The  General  Pier 
and  Harbonr  Act,  1861,  and  The  General  Fier  and 
Harbour  Act.  1861,  Amendment  Act,  andbyvirtae 
and  m  exercise  of  the  powers  thereby  respectively  m 
them  vested,  and  of  every  other  power  enabling  them 
in  this  behalf,  order--i 

That  from  and  immediately  after  the  passing  of  an 
Act  of  Parliament  confirming  this  provisional  order, 
the  following  provbions  shall  take  effect  and  be  in 
force: — 

Bray  Pier  and  Harbour  Company^ 

\.  The  following  persons,  namely,  the  flononrable 
Francis  Henry  Needham,  William  Justin  O'Driscoll, 
and  Francis  Beynolds,  and  all  other  persous  and  co> 
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pontioDfl  wbo  have  subscribed  or  xnaj  subscribe  to 
the  andertakiDg  bj  this  Order  authorised,  and  their 
execatora,  administrators,  sneoeasors,  and  assigns  ra- 
spectivelj,  shall  be  and  are  hereby  united  into  a  com- 
paoj  for  the  purpose  of  making  and  maintaining  the 
pier  and  harbour,  and  works  by  this  order  authorised, 
aod  for  the  other  purposes  of  this  order;  and  for 
ihoie  purposes  shall  be  and  are  hereby  incorporated 
bj  the  name  of  The  Bray  Pier  and  Harbour  Com- 
pany; and  by  that  name  shall  be  one  body  corporate, 
with  perpetual  succession  and  a  common  sed,  and 
with  power  to  purchase,  take  hold,  and  dispose  of 
lands  and  other  property,  for  the  purposes,  but  sub- 
ject to  the  restrictions,  of  this  order. 

2.  The  Bray  Pier  and  Harbour  Company,  herein- 
after called  the  company,  shall  be  the  undertakers  of 
the  works  authorized  by  this  order. 

3.  The  Companies  Chiuses  Consolidation  Act, 
1845,  shall  be  incorporated  with  this  order. 

4  The  capital  of  the  Company  shall  be  20,000^., 
in  2,000  shares  of  \0L  each. 

5.  No  call  shall  exceed  2L  per  share;  successive 
calls  shall  not  be  made  at  a  less  interval  than  three 
months. 

&  The  company  may,  from  time  to  time,  borrow 
on  mortgage  or  bond,  at  interest,  such  sums  of  money 
as  may  be  required  for  the  purposes  of  the  works  au- 
thorized by  this  order;  but  no  money  shall  be  borrowed 
until  the  whole  of  the  capital  of  20,000/L  is  subscribed 
for  or  taken,  and  until  one-half  thereof  is  actually  paid 
up,  and  until  the  company  proves  to  the  justice  mho 
ia  to  certify  under  The  Companies  Clauses  Consoli- 
dation Act,  1845,  section  40,  before  he  so  certifies, 
that  all  such  capital  has  been  subscribed  for  bon&  fide, 
and  is  held  by  subscribers  or  their  assigns,  and  that 
80ch  subscribers  or  their  assigns  are  legally  liable  for 
tba  same  (of  which  proof  having  been  given,  the  cer^ 
tificate  of  such  justice  under  that  section  shall  be 
aoffident  evidence). 

7.  The  mortgagees  of  the  company  may  enforce 
the  payment  of  the  arrears  of  interest,  or  of  the  ar- 
rears of  principal  and  interest,  due  on  their  respective 
mortgagee,  by  the  i^ppointment  of  a  receiver.  The 
amount  to  authoruBe  a  requisition  for  a  receiver  shall 
be  5002. 

8.  The  company  shall  not  out  of  any  money  rused 
by  calls  or  borrowing  pay  interest  or  dividend  to  any 
shareholder  on  the  amount  of  calls  made  in  respect  of 
shares  held  by  him;  but  this  provision  shall  not  pre- 
vent the  company  paying  to  any  shareholder  such 
interest  on  money  advanced  by  him  beyond  the 
amount  of  the  calls  actually  made  as  is  in  conformity 
with  the  Provisions  of  the  Companies  Clauses  Conso- 
lidation Act,  1845. 

9.  The  company  shall  not  out  of  any  money  so 
raised  pay  or  deposit  any  money  that  may  be  required 
to  be  paid  or  deposited  in  relation  to  any  application 
to  Pariiament  or  the  board  of  trade. 

10.  Every  part  of  the  money  so  raised  shall  be 
appUed  only  for  purposes  by  this  order  authorized. 

1 1.  The  first  general  meeting  of  the  company  shall 
be  held  within  three  months  after  the  passing  of  an 
Act  of  Parliament  confirming  this  order. 

12.  The  number  of  directors  shall  be  seven,  with 
power  to  the  company  to  reduce  the  number,  but  not 
below  five. 


13.  The  quoruip  of  a  meeUng  of  directors  shall  be 
three. 

14.  The  three  persons  herein- before  named,  and 
such  fbur  other  persons  as  the  said  three  persons,  or 
any  two  of  them,  shall  nominate,  shall  be  the  first 
directors. 

15.  The  qualification  of  a  director  elected  by  the 
shareholders,  or  nominated  as  aforesaid,  shaU  be 
the  possession  in  his  own  right  of  not  less  than 
twenty  shares. 

Zondf. 

16.  For  the  purposes  of  the  works  authorized  by 
this  order,  the  company  may  from  time  to  time,  by 
agreement,  enter  on,  take,  or  use  all  or  any  part  of 
the  lands  shown  on  the  deposited  plans  as  intended 
to  be  taken  for  the  purposes  of  the  proposed  works. 

17.  The  Lands  Clauses  Consolidation  Act,  1845,' 
except  with  respect  to  the  purchase  and  taking  of 
lands  otherwise  than  by  agreement,  and  The  Lands 
Clauses  Consolidation  Acts  Amendment  Act,  1860, 
shall  be  incorporated  with  this  order. 

1 8.  The  company  shall  not  purchase  for  extraor^ 
dinary  purposes  lands  exceeding  in  extent  in  the 
whole  four  acres. 

Works. 

19*  Subject  to  the  provisions  of  this  order,  the 
company  may,  on  the  lands  taken  by  them  under  this 
order,  and  in  the  lines  and  according  to  the  levels  and 
withm  the  limits  of  deviation  shown  on  the  deposited 
plans  and  sections,  make  and  maintain  the  woi^ 
shown  on  the  deposited  plans. 

30.  The  works  by  this  order  authorized  comprise 
the  following:— 
A  pier,  or  piers,  harbour,  and  works,  partly  above 
and  partly  below  low-water  mark,  at  or  near  the 
place  on  the  shore  called  and  known  as  Bray's 
Pomt,  which  said  pier,  or  piers,  harbour,  and 
works,  will  commence  on  the  headland  to  the 
north  of,  and  about  160  yards  from,  the  bridge 
over  the  Dublin,  Wicklow,  and  Wexford  Rail- 
way, and  wiU  be  extended  towards  the  sea  in  a 
north-easterly  direction,  and  will  be  wholly  situ- 
ate in  the  townland  of  Newcourt,  or  bemg  extra- 
parochial,  adjacent  thereto,  in  the  parish  of 
Bray  and  county  of  Wicklow,  together  with  aJl 
necessary  and  convenient  quays,  wharis,  jetties, 
landing  places,  works,  and  conveniences  con- 
nected therewith  respectively. 
Boies. 

21.  The  company  may  demand  and  receive  in  re- 
spect of  the  vessels,  goods,  persons,  and  things  in  the 
Schedule  hereto  described,  any  sums  not  exceeding 
the  rates  in  that  Schedule  specified. 

22.  Officers  of  customsi  being  in  the  exeoution  of 
their  duty,  sbi^  at  all  times  have  free  ingress,  pas- 
sage, and  egress,  on,  into,  along,  through,  and  out  of 
the  piers  and  harbour,  by  land,  and  with  their  ves- 
sels, and  otherwise,  without  payment. 

23.  The  company  may  grant  to  foot  passengers 
and  promenaders  or  others  pass  or  return  tickets  for 
the  use  of  the  piers  and  harbour,  on  such  terms  and 
for  such  period,  not  exceeding  one  year,  as  may  be 
agreed  on,  but  so  that  no  preference  be  given  to  any 
particular  person.  Such  a  pass  or  return  ticket  shall 
not  be  traiWerable,  and  shall  not  be  used  hj  any  per- 
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Bon  except  the  person  for  whom  it  was  granted,  or  bj 
any  person  after  the  period  limited  for  its  nse.  If  any 
person  acts  in  any  way  in  contrayention  of  this  pro- 
vision, or  uses  or  attempts  to  nse  any  false  or  coun- 
terfeit ticket,  he  shall  for  every  snch  offence  be  liable 
to  a  penalty  not  exceeding  twenty  shillings,  to  be 
recovered  and  applied  as  penalties  are  recorerable  and 
applicable  nnder  The  Harbonrs,  Docks,  and  Piers 
Olanses  Act,  1847,  for  all  the  purposes  of  which  Act 
this  order  shall  be  deemed  "  the  Special  Act." 

24.  Persons  bonH  fide  engaged  in  launching  any 
vessel  for  the  purpose  of  goin^  to  the  assistance  of  a 
vessel  in  distress,  or  persons  landing  from  a  vessel  in 
distress,  or  a  single  parcel  carried  by  any  passenger 
landing  at  or  embarking  from  the  piers  and  harbotir, 
shall  he  exempt  fVom  the  payment  of  rates  under  this 
order. 

Oeneral  Provisions. 

25.  The  company  shall  have  the  appointment  of 
meters  and  weighers  on  and  within  the  piers  and 
harbonr. 

26.  The  company  may  provide  snch  steam  engines, 
steam  vessels,  piling  engines,  diving  bells,  l^ast 
lighters,  rubbish  lighters,  and  other  machinery  and 
vessels,  as  they  think  necessary  for  effectuating  any 
of  the  purposes  of  thb  order,  and  may  demand  and 
receive  such  sums  for  the  nse  of  the  same  as  they 
think  reasonable. 

27.  The  company  shall  be  a  pilotage  authority  and 
a  local  authority  within  the  meaning  of  The  Merchant 
Shipping  Act,  1864,  with  all  the  powers  by  that  Act 
conferred  on  pilotage  authorities  and  on  local  autho- 
rities. 

28.  Part  V.  of  The  Hari)our8  and  Passing  Tolls» 
&c.  Act,  1861,  shall  apply  to  the  piers  and  harbonr 
authorized  by  this  order. 

29.  Sections  16,  17,  18,andl9,  of  The  Harbours, 
Docks,  and  Piers  Clauses  Act,  1847,  shall  not  be  in- 
corporated with  this  order. 

30.  This  order  may  be  cited  as  The  Biay  Pier  and 
Harbonr  Order,  1863. 

Board  of  Trade,  Whitehall. 
Dated  this  13th  day  of  April,  1863. 

(Signed)        T.  H.  Fabrer, 

Assistant  Secretaiy. 

SCHEDULE. 
'  L— Rates  ok  Vessels  nsma  the  Pieb,  ob  ENTERma 

OB  USING  THE  HaBBOUB. 

s.    d. 

For  every  vessel  under  the  burden  of  15  tons, 

per  ton    0     4 

For  every  vessel  of  the  burden  of  15  tons, 

and  nnder  50  tons,  per  ton    0    6 

For  evety  vessel  of  the  burden  of  50  tons, 

and  nnder  100  tons,  per  ton    0     8 

For  every  vessel  of  the  burden  of  100  tons, 

and  under  150  tons  per  ton     0  10 

For  every  vessel  of  the  burden  of  150  tons, 

and  upwards  per  ton     1     0 

All  lighters  for  any  vessel  in  the  roads  shall 
be  exempt  from  rates ;  but  if  the  vessel  do 
not  use  the  pier,  or  enter  or  nse  the  har- 
bour or  precmcts  thereof,  every  lighter 
shall  pay  for  each  trip  per  ton    0     2 


AH  boats  entirely  open«  landing  or  taking  on 
board  goods  or  dried  or  salted  fish     each    0   6 

All  drave  or  large  boats  using  the  pier,  or 
entering  or  using  the  harbonr  or  predocto 
thereof  with  fresh  fish  eieh    0   4 

For  every  vessel  remdning  in  the  harbour 
or  precincts  thereof,  more  than  one  calen- 
month,  for  every  ton  register  measurement    0   1 

And  every  fraction  of  a  calendar  month  over 
and  above  one  calendar  month  shall  be 
considered  as  one  calendar  month. 

IL  Bates  ov  Goods  shipped  ob  uhshippjed  at  the 
Pier  or  Habboub.  «.  d» 


Ale 

Ale  (bottied) 

Anchor 

Anchor  stock 

Bark 

Bedding  (seamen's) 

Beef  or  pork 

Beef  or  pork 

Blubber 

Bone  dust 

Bones  of  catde 

Bottles 

Bricks 

Butter 


per  hogshead  0  6 

per  barrel  balk  0  3 

percwt  0  9 

per  foot  run  0  2 

pertoa  1  0 

0  3 

per  ton  1  4 

perbanrel  0  2 

per  ton  of  250  gallons  1  0 

per  ton  0  8 

per  ton  0  6 

per  gross  0  2 

per  1,000  0  8 

perbarrel  0  4 


Casks  (empty),  not  being  returned  packages 

per  puncheon  0  3 
Other  casks  in  proportion. 
Cattle: 

Bulls  '  each  0  3 

Cows  and  oxen  esch  0  2 

Calves  each  0  0^ 

Horses  each  0  2 

Pigs  each  0  Oi 

Sheep  per  score  0  6 

Lambs  per  score  0  3 

Chalk  •  per  ton  0  8 

Cheese  percwt  0  4 

Chimney  cans  per  100  1  ^ 

Clay  (fire  manufactured)  per  ton  0  6 

Clay  (common)  per  ton  0  2 

Cloth,  haberdashery,  &o.        per  barrel  balk  0  2 
Coaches: 

Chaises  and  other  four-wheeled  car- 
riages                                     each  0  8 
Gigs,  carts,  and  other  two- wheeled  car- 
riagea                                       each  0  o 

Coals  (Scotch,  English,  smithy,  and  culm) 

per  ton  0  4 

Copper  per  ton  1  ^ 

Corks  per  barrel  bulk  0  2 

Corn : 

Wheat  and  malt  per  quarter  0  3 

Barley,  beans,  peas,  tares,  oats,  lye, 

buckwheat,  and  Indian  com,  per  quarter  0  2 

Crystal  per  barrel  balk  0  * 

Dissolved  bones  and  other  artificial  manures 

per  ton  0  8 

Dogs  (sporting  only)  \  ?^  n  ? 

Drugs  per  barrel  bulk  o  J 

Earthenware  perorate  0  » 

Eggs  per  barrel  balk  0  * 
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bh  (dried  and  salted)  per  ton 

Haddocks,  ood,  Salmon,  and  all  fresh 
fish  not  enumerated    per  barrel  bnU 
|gx  P«r  ton 

lour  per  sack 

loor  per  barrel 

nit  pev  bashei  or  sieve 

lass  per  barrel  bnlk 

iroceries,  tix,: 

Almonds,  figs,  dnnamon,  cnrrants,  pep- 
per, pimento,  ploms,  pnines,  rsJnns* 
and  the  like  per  barrel  balk 

[uno  per  ton 

roopowder  per  barrel 

Ims,  btcon,  or  tongues  per  cwt. 

lirdwira  per  barrel  balk 

Itres  sad  rabbits  per  dosen 

Adj  leis  qnantitjr 
fay  per  ton 

lemp  per  ton 

lerrings  (iiresh)  per  cran 

lenings  (cared)  per  barrel 

iides: 

Ox,  cow,  or  horse  (salted  or  dried) 

per  ton 

Calfskins  per  120 

Sheepskins  per  120 

Lamb  skins  per  120 

aoopaofwood  per  1,500 

iooschold  famitare  (new)     per  barrel  balk 

loDiehoId  famitare  (belonging   to  parties 

changing  their  residences  only) 

per  10  bamli  bulk 
losbandxy  ntensils  per  ton 

Ittsbandry  ntensils  per  barrel  balk 

loa:  • 

Bar,  bolt,  mud  rod  per  ton 

Pig  and  old  per  ton 

Manafaetared,  cast,  and  wrought 

per  cwt 

Chain  cables  per  ton 

Cdp  per  ton 

"ttd  (all  kinds)  per  ton 

^her  (tanned  and  dressed)  per  ton 

ame  'per  chaldron  of  16  bolls 

iiffleBtooe  per  ton 

4nm  or  moulding  sand  per  ton 

lach'merj  *    per  ton 

Machinery  per  barrel  bnlk 

^tnore  (street)  per  ton 

^asta  and  spars,  10  inches  in  diameter  and 

upwards  each 

Under  10  inches  each 

(eal  '  per  bag  of  280  Ibe. 


1     4 


per  ton 

per  barrel 

per  3  laige  pitchers 

per  barrel  bulk 

per  ton 


leat  (fresh) 
Jest  (freih) 
lilk 

losical  instruments 

Copper,  iron,  lead,  and  other  ores 

per  ton 

^TBtera  per  bushel 

'^B^gers  Inggage,  not  exceeding  4  barrels 

balk  free. 


2 
4 
2 

H 

2 
3 


3 

8 
3 
3 
3 
2 
I 
8 
4 
1 
3 


1     4 

0  10 
0  10 

0  6 

1  0 
0     1 


6 
4 
2 

4 

6 


0  2 

1  4 


8 
4 

4 
4 


4 
3 
2 

6 
0 
2 

4 
2 

0* 

3 

0 


0    8 
0     3 


All  above  4  barrels  bulk 
Peats 
Pitch 
Porter 

Porter  (bottled) 
Potatoes 


per  barrel  balk 

per  ton 

per  barrel 

per  hogshead 

per  barrel  bulk 

per  ton 


0     1 

0  Oi[ 

1  4 

0  10 
0  8 
0  10 


Poultry,  including  pigeons,  game,  &c 

per  dozen 
Anj  less  qaantity 
Rags  Ginen)  per  ton 

Other  rags,  old  rope,  and  the  like 

per  ton 

Rape  cakes  per  ton 

Salt  P^^  ^^ 

Seeds:  ,.     ,    ^ 

Flax  and  rape  per  hogshead 

Flax  per  barrel 

Flax,  in  bnlk  per  quarter 

Clover  per  ton 

Garden  per  ton 

Hemp  and  canary  per  ton 

Rye  grass  per  8  bushel 

Shrimp  baskets  each 

Skin,  seal  per  120 

Slates,  under  sise  per  1,000 

Sizeable  per  1|000 

Over  mse  per  1,000 

Spirits  nPoreign  and  British) 

per  hogshead  of  56  gallons 

Stones: 

Rubble  per  ton  of  16  cubic  feet 

Hewn  ashlar  freestone 

per  ton  of  16  cubic  feet 

Rough  ashlar  freestone 

per  ton  of  16  cubic  feet 

Pavement  not  exceeding  3  inches  thick 
per  70  feet 

Pavement  above  3  inches  thick 

per  16  cubic  feet  0 

Scythe  stones  per  score  0 

Millstones  each  0 

Steel  per  ton  1 

Sugar  per  ton  1 

Tallow  per  ton  1 

Tar  per  barrel  0 

Tea  per  chest  0 

Tiles  (roofing)  per  1,000  0 

Tiles  or  piping  for  dndning  per  1,000  0 

Tin  of  all  kinds  per  ton  1 

Tobacco  per  ton  2 

Treenails,  under  two  feet  in  length  per  1,000  0 
Treenails,  exceeding  two  feet  in  length 

per  1,000  1 

Turnips  per  ton  0 

Torpentine  per  hogshead  0. 

VegeUbles  per  cartload  0 

Viiiegar  per  hogshead  0 

Vitriol  per  carboy  0 

Whalebone  per  ton  2    6 

Wme  per  hogshead  0    8 

Wine  (bottled)  per  barrel  bulk  0    4 

Wood: 

Fir,  pine,  and  other  descriptions  not 

enumerated  per  load  of  50  feet  0  10 

Oak  or  irahiscot       per  load  of  50  feet  10 


6 
3 
2 
4 
4 
4 
2 
2 
8 
6 

0  10 

1  4 

0  8 

0  2 

0  4 

0  3 

0  4 
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Firewood  par  fathom    0    6 

Laths  and  lathwood 

per  fathom  of  216  cabic  feet       2    6 
Handspokea  per  120    0  10 

Oars  •      per  120    2    6 

Spars,  nnder  22  feet  in  length,  abo?e 
24  and  nnder  4  inches  in  diameter 

per  120     2    6 
Spars,  24  inches  in  diameter  and  nnder 

per  120     1     4 
Spars,  22  feet  in  length  and  upwards, 
and  not  exceeding  4  inches  in  dia- 
meter per  120    6    6 
Spars  of  all  lengths,  above  4  and  nnder 

6  inches  in  diameter  per  120  12    0 

Spokes  of  wheels  not  exceeding  two  feet 

in  length  per  120     0     4 

Exoe^ing  two  feet  in  length  per  1 20    0    6 
Wedges  per  1,000    1    0 

Pipe  staves,  and  others  in  proportion 

per  standard  hundred     1     0 
Lignum  vitas,  fustic,  logwood,  maho- 
guij,  and  rosewood  per  ton    >1     4 

Wool  percwt.    0     2 

Yarn  per  ton     1     4 

Zinc  per  ton     1     4 

AU  other  Qooda  not  particuiarly  enumeiuted  in  the 
above  Table. 


d. 
2 

4 


Light  goods  per  barrel  bulk 

Heavy  goods  per  to  a 

In  charging  the  rates  on  goods,  the 

gross  weight  or  measurement  of  all 

goods  to  be  taken,  and  for  any  less 

weights,  measures,  and  quantities  than 

those  above  specified,  a  proportion  of 

the  respective  rates  shall  be  charged. 

Five  cubic  feet,  not  exceeding  2\  cwt, 

to  be  rated  as  a  barrel  bulk;  but 

when  the  weight  of  5  cubic  feet  is 

greater  than  2^  cwt.,  then  2^  cwt  to 

be  rated  as  a  barrel  bulk. 

IIL— JEUtxs  fX)B  UsB  OF  Cranks,  Whohinq  MAcnmEs, 

andShsds. 

IsL  Rates  of  Craneage. 


All  goods  or  packages  not  exceeding  1  ton 
Exceeding  1  ton  and  not  exceeding  2  tons 
Exceeding  2  tons  and  not  exceeding  3  tons 
Exceeding  3  tons  and  not  exceeding  4  tons 
Exceeding  4  tons  and  not  exceeding  5  tons 
Exceeding  5  tons  and  not  exceeding  6  tons 
Exceeding  6  tons  and  not  exceeding  7  tons 
Exceeding  7  tons  and  not  exceeding  8  tons 
Exceeding  8  tons  and  not  exceeding  9  tons 
Exceeding  9  tons  and  not  exceeding  10  tons 
Exceeding  10  tons 

2nd.  Weighing  Machmee. 
For  goods  w^hed,  for  each  ton  or  part  of  a  ton  0 

3fd  Sh€d  Dues. 
For  each  ton  of  goods  of  8  barrels  bulk,  or  for 
each  ton  of  g<KkU  of  20  cwt,  which  shall 
remiun  in  the  sheds  or  works  of  the  pier, 


for  a  longer  period  than.48  hours,  the  ram 
of  3d;  and  the  sum  of  l^per  ton  for 
each  day  during  which  such  goods  shall  re- 
main after  the  first  48  hours. 
For  any  portmanteau,  trunk,  parcel,  or  other 
article  of  passengers  luggage,  for  each  day 
or  part  of  a  day,  per  paduige 


0  a 


IV. — Rates  on  PAssDraims  LAMixHa  m  ob  bibabsin(^ 
FBOM  THE  Pier  qb  Habboub. 


For  every  passenger  or  other  person  who 
shall  land  from,  or  embark  on  board  o( 
any  ship,  vessel,  packet,  or  passage  boat, 
not  being  boats  or  vessels  used  for  plea- 
sure only,  for  each  and  every  time,  any 
sum  not  exceeding 

For  every  person  who  shall  land  from,  or 
embark  on  board  of,  any  boat  or  vessel 
used  for  pleasure  only,  for  each  and  every 
time,  any  sum  not  exceeding 

For  every  person  who  shall  use  the  said 
pier  or  harbour  for  the  purpose  of  walk* 
lug  for  exercise,  pleasure,  or  any  other 
purpose,  except  for  embarking  or  dis- 
embarking, for  each  and  every  time,  any 
sum  not  exceeding 

For  every  master  of  any  vessel,  boat  or 
wherry,  being  an  inhabitant  of  the  town 
of  Bray  or  parish  of  Bray,  and  using  the 
sud  pier,  harbour,  or  works,  for  the  par- 
pose  of  going  to  or  returning  from  bis 
own  vessel,  boat,  or  wherry,  an  annual 
sum  not  exceeding 


£  «.  (£ 


0   0   % 


0   0  6 


0   0  2 


I    0  i 


CAP.  OV. 

An  Act  to  remove  certain  restrictions  on  the  uegow 
tion  of  promissory  notes  and  bills  of  exchange  unda 
a  limited  sum.  [28th  M,  1863.J 


CAP.  OVL 

An  Act  to  further  amend  the  law  relating  to  theconv^. 
anoe  of  land  for  chariUble  uses.  [28th  My,  1863, 

CAP-  OVIL  „.  ,^, 

An  Act  to  indemnify  such  persons  in  the  Un.tM  m 

dom  as  have  omitted  to  quaUfy  th«^;^^  .^^ 

offices  and  employments,  and  to  extead  the  m 

limited  for  those  purposes  respectively. 

[28th  /tt/jf,  1863, 

CAP.  OVHL 
An  Act  to  extend  and  make  compulsory  the  pr*^ 
of  vaccination  in  Scotland.        [28th  /«^,  ^^^ 

GAP.  CIX.  ^  .     . 

An  Act  for  remedying  certain  defects  m  theuwn 

lating  to  the  removal  of  ^^""^^^^x^^ 

CAP.  ex.  ,  .    .  . 

An  Act  to  amend  the  Lunacy  Acts  in  relation  to « 

building  of  asylums  for  pauper  ij»JJ^^   ^^ 
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3. 
4. 

5. 


CAP.  CXI. 

An  Act  to  amend  the  Naval  Medical  Snpplemental 
Fund  Society  Winding-np  ^ct,  1861. 

[28th  Jtdy,  1863.] 

CAP.  CXIL 
An  Act  to  regalate  the  exerciae  of  powers  under  Spe- 
cial Acta  for  the  constrnction  and  maintenance  of 
tdegrmphs.  .  [28th  July^  1863.] 

See.  1.  ShaHtHk. 

2.  Application  of  this  Act  to  aUJtiture  UiUgraph 
oompcuan^  and  aiso^  subject  to  certain  ex- 
eeptionB^  to  all  exMng  tdegraph  companka. 
Interpretation  of  terms. 
Recovery  of  damages^  coeta^  eapenaea^  and  pe- 
n/allies, 
Proviaione  as  to  notices  and  ooneents, 
Oeneral  description  of  works  which  a  tele- 
graph company  may  execute^  subject  to  the 
restrictions  of  this  Act. 

7.  Provision  as  to  compensation. 

8.  Provision  as  to  gas  and  water  pipes. 

9.  ^^  tojUace  telegraphs  under  streets  in  nutro- 
poUs  and  large  toums  without  consent 

Depths  course^  4rc*  of  underground  works  to 
be  agreed  on  between  street  or  road  autho- 
rity and  company^  or  else  to  be  determined 
by  justices  or  sheriff. 

Underground  tubes  to  have  distinguishing 
mark. 

Company  not  to  place  a  telegraph  along  a 
street  or  road  without  consent  of  body  hav- 
ing control  of  street^  j'C.  As  to  where  a 
public  road  passes  through  parks^  pleasure- 
grounds^  ^c     • 

Where  land-owner^  4rc,  is  liable  to  repair  of 
streets^  ^  company  not  to  place  works  in 
such  street^  ^c  without  consent.    Proviso. 

In  case  of  abandonment  of  works j  4rc  street 
or  road  authority  or  owner  of  land  may  re- 
movethem, 

15.  Ja  event  of  alteration  of  street  or  road,  corn- 
pat^  to  remove  and  replace  the  works  under 
or  over  the  same. 

16.  Jiemoval  of  dangerous  posts  placed  before 
passing  i^  this  Act. 

!?•  I^reetscmd  public  roads  to  be  opened  only 
after  notice  and  under  superintendence. 

Streets  and  public  roads  to  be  restored  and 
kept  in  repair  for  six  months.    Penalty. 

Power  to  street  or  road  authorities  to  execute 
works  and  charge  the  expenses  to  the  com- 
pany. 

JRectrietions  on  impediments  to  traffic. 

As  to  vforks  affecting  Crown  property. 

22.  Company  not  to  place  telegraphs  above  ground^ 
and  posts^  wUhin  certain  diHanos  ofdwell- 
ing-houses^  without  consent  tfoceupiert  ire 

23.  Notices  to  bepubli^ed^  and  left  at  dwelling- 
houses^  oj  intended  telegraph  along  street  or 
public  road,  after  consent  of  street  or  road 
authority  obtained. 

24*  Power  to  owner  or  occupier  of  adjoining  land 
or  building  to  object. 


10. 


II. 

12. 


13. 


14. 


18. 
19. 


20. 
21. 


25.  Ufdil  objection  settled  works  to  be  stayed. 

26.  Examination  and  inquiry  to  be  made   by 

Board  of  Trade. 

27.  Powers  of  Board  of  Trade  respecting  the  ob- 

jection. 
2a  Decision  of  Board  of  Trade  finoL 

29.  Costs. 

30.  For  building  or  other  purposes  owner^  ^c. 

may  require  removal  of  works. 

31.  Bemival  of  injurious  works  constructed  he^ 

fore  this  AoL 

32.  Forworks  ejecting  railways^  casuals^  ^  conn 

sent  of  directors^  ^c  requisite. 

33.  Access  from  ftOure  docks  to  canaL 

34.  Board  of  Trade  may  in  any  case  appoint 

arbitrator. 
36.  For  works  on  seaJkore,  consent  a/  proprietors 

of  shore  and  conservancy  or  other  au^uh 

r&ies  requisite. 
36.  Plan  of  such  works  to  be  subject  to  approval 

of  Board  of  Trade. 
3T.  Lights  and  signals  for  such  works. 

38.  Power  of  Board  of  Trade  as  to  such  works 

if  disused^  ^c 

39.  Looai  survey  of  such  works  by  Board  of 

Trade. 

40.  Recovery  of  expenses  by  Board  of  Trade  m 

such  cases. 

41.  Telegraph  to  be  open  for  all  messages  without 

prtference^  subject  to  leases. 

42.  Company  to  be  responsible  for  all  damages. 

43.  Sale,  Sfc.  of  undertaking  aid  leases  of  wires 

{with  exceptions)   prohibited^   except  with 
consent  of  Board  of  Trade. 

44.  Registered  office  of  company  for  service  of  do- 

cuments* 

45.  Punishment  of  officers  of  company  for  mis- 

conduct respecting  messuages. 

46.  Saving  Jor  ejfect  i^ future  general  Acts. 

47.  Certain  enadmeiUs  in  special  Acts  not  affected 

by  this  AcU 

48.  Messages  on  her  Majesty*s  service  to  have 

priority. 

49.  On  request  of  Board  of  Trade  company  to 

place  telegraph. 

50.  On  refusal  or  neglect  of  company^  power  to 

Board  of  Trade  to  place  such  telegraph. 

51.  Remuneration  of  company  for  placing  such 

telegraph. 

52.  In  emergencies  telegraph  mny  he  taken  pos^ 

session  offer  her  Majesty's  service.  . 

53.  Power  to  proceed  against  compOftiy  given  to 

law  officers  of  Crown  on  certificate  of  Board 
of  Trade. 

*fiK  it  enacted  by  the  Qaeen'amost  excellent  majeaty* 
by  and  with  the  advioe  and  consent  of  the  lords  spiri- 
tual and  temporal,  and  commons,  in  this  present  Par- 
liamait  aasembled,  and  by  the  authority  of  the  same, 
aa  follows: 

Preliminary. 

1.  This  Act  may  be  cited  as  The  Telee;iaph  Act> 
1863. 

2.  This  Act  shall  apply— 
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(L)  To  erecy  oompanj  to  be  hereafter  anthorijsed 
by  Spedal  Act  of  Parliament  to  ooostroct 
and  maintain  telegraphs: 
(2.)  To  every  company  so  anthorised  before  the 
passing  of  this  Act  by  any  sach  Special  Act, 
notwithstanding  anything  in  any  soch  Spe- 
cial Act  contained, — bnt  so  that,  except  as 
hereinafter  expressly  provided,  nothing  in 
this  Act  shall  give  to  any  owner,  lessee,  or 
occapier  of  land,  or  other  person,  or  to  any 
body,  as  against  any  such  company  as  last 
aforMaid,  in  respect  of  anything  lawfully 
done  before  the  passing  of  this  Act  by  snch 
company  under  any  snch  Special  Act,  any 
farther  or  other  right,  power,  jurisdiction, 
anthority,  or  remedy  than  he  or  they  wonld 
have  had  if  this  Act  had  not  been  passed: 
Provided  also,  that  nothingin  this  Act  shall 
interfere  with  the  maintenance  or  repair, 
nnder  any  snch  Special  Act,  of  any  work 
lawfully  oonstnicted  before  the  passing  of 
this  Act  by  any  such  company  under  any 
such  Special  Act,  or  with  the  increasing  of 
the  number  of  the  wires  forming  part  of 
any  such  work;  and  that  nothing  in  this 
Act  shall  relieve  any  such  company  fix>m 
any  obligation  or  liability  under  any  agree- 
ment made  before  the  passing  of  this  Act, 
or  shall  make  lawful  any  work  constructed 
by  the  company  before  the  passing  of  this 
Act  which  is  the  subject  of  any  proceedings 
at  law  or  in  equity  pending  at  the  passing 
of  this  Act,  or  which  has  been  constructed 
without  such  consent  as  was  required  for 
the  construction  thereof  before  the  passing 
of  this  Act 
3.  In  this  Ad— 

The  term  *'  the  company  ^  means  any  company  to 
foe  hereafter  authorised  as  aforesaid  (hereinafter 
distinguished  by  the  term  "  future  company  "), 
or  any  company  already  so  authoriced  (herein- 
after distinguished  by  the  term  **  existing  com- 

pany")5 

The  term  **  telegraph  ^  means  a  wire  or  wires  used 
for  the  purpose  of  telegraphic  communication, 
with  any  casing,  coatmg,  tube,  or  pipe  inolosiog 
the  same,  and  any  apparatus  connected  there- 
with for  the  purpose  of  telegraphic  communica- 
tion: 

The  term  ^*  post  ^  means  a  post  pole,  standard, 
stay,  strut,  or  other  above-ground  contrivance 
for  carrying,  suspending,  or  supporting  a  tele- 
graph: 

The  term  '*  work  "  includes  telegraphs  and  posts: 

The  term  '^street"  means  a  public  way  situate 
tnthin  a  city,  town,  or  village,  or  between  lands 
continuously  built  upon  on  either  side,  and  re- 
paired at  the  public  expense,  or  at  the  expense 
of  any  turnpike  or  other  public  trust,  or  ratiane 
tmwrcB^  including  the  footpaths  of  such  way,  and 
any  bridge  forming  part  thereof: 

The  term  **  public  road  "  means  a  public  highway 
for  carriages  being  repaired  at  the  public  ex- 
pense, or  at  the  expense  of  any  turnpike  or  other 
public  trust,  roHom  tenurce,  and  not  being  a 


street,  includmg  the  footpaths  of  sach  pnblic 
highway,  ancl  any  bridge  forming  part  thereof, 
and  also  any  Und  by  the  side  and  formine  p&tt 
of  such  a  public  highway,  but  not  incIndiDg  a 
railway  or  canal: 

The  term  *'  railway  ^  indudes  any  station,  work, 
or  building  connected  with  a  railway: 

The  term  **  canal "  includes  navigation  or  navigable 
river,  and  any  dock,  baun,  towmg-path,  wharf, 
woric,  or  building,  connected  with  a  canal: 

The  term  *^  land  "  means  land  not  being  a  street 
or  pubUc  road,  and  not  being  hmd  hj  the  aide 
and  forming  part  of  a  public  road,  and  indades 
land  laid  out  for  and  proposed  by  the  owner  (o 
be  converted  into  a  street  or  public  road: 

The  term  **  body  "  includes  a  body  of  tnutees 
or  commissioners,  municipal  corporation,  grand 
jury,  board,  vestiy,  company,  or  society,  whe- 
ther incorporated  or  not;  and  any  provisioa  re- 
ferring to  a  body  applies  to  a  person,  as  the  case 
may  require: 

The  term  **  person  "  indudes  corporation  sggregate 
or  sole: 

The  term  ^  the  Board  of  Trade  "  means  the  Lords 
of  the  Committee  of  her  Majesty's  Privy  CooncQ 
for  the  time  bdng  appointed  for  the  coond^a- 
tion  of  matters  relating  to  trade  and  foreign  plan- 
tations: 

The  term  **  justice  "  means  justice  of  the  peace  act- 
ing for  the  place  where  the  matter  reqoiring  the 
•ognizanoe  of  any  such  justice  arises: 

The  term  **  two  justices  "  means  two  or  more  jns- 
tioes  met  and  acting  together,  or  any  one  police 
magistrate  or  justice  having  by  kw  anthority  to 
act  alone  for  any  purpose  with  the  powers  of  two 
justices:  * 

The  term  •'  sheriff"  means  the  sheriff  depute  of  the 
county  or  ward  of  a  county  in  SooUani  and  the 
Stewart  depute  of  the  stewartry  m  Scodani  in 
which  the  matter  submitted  to  the  oogniaance  of 
the  sheriff  arises,  and  includes  the  substitoteB  of 
such  sheiiff  depute  and  steward  depute  respec- 
tively : 

4.  The  provisions  of  The  Railways  Otaases  Conso- 
lidation Act,  1846,  with  respect  to  the  rccoTcryof 
damages  not  specially  provided  for,  and  of  penalties, 
and  to  the  determination  of  any  other  matter  referred 
to  justices,  and  the  provisions  of  The  Railways  daoses 
Consolidation  (Scotland)  Act,  1845,  with  respect  to 
the  recovery  of  damages  not  spedally  pro?ided  for, 
and  to  the  determination  of  any  other  matter  referred 
to  the  sheriff  or  to  justices  shall,  so  ikr  as  the  same 
are  applicable,  and  save  so  for  as  the  same  nfe  iocon- 
sistent  with  any  express  provision  of  this  Act,  be  in- 
corporated with  thb  Act;  and  terms  naed  in  those 
provisions  shall  be  interpreted  as  the  same  terms  are 
directed  to  be  interpreted  in  this  Act. 

5.  The  following  provisions  shall  apply  to  notices 
and  consents  nnder  this  Act: 

(1.)  Every  notice  or  consent  shall  be  in  writing  or 
print,  or  partly  in  writing  and  partlj  in 
print: 

(2.)  Any  notice  to  or  by  the  company  or  a  body 
having  the  control  of  a  street  or  pnblic  road, 
or  of  the  sewerage  or  drainsge  thereunder, 
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maj  be  given  to  or  by  the  secretary,  clerk» 
or  snrreyor,  or  other  like  offioer  (if  any)  of 
the  company  or  of  avch  body,  as  the  eaae 
maybe: 
(1)  Any  consent  may  be  given  on  snch  pecanlary 
or  other  terms  or  conditions  (being  in  them- 
selves  lawftil)  or  snbject  to  sqch  stipnla- 
tkms  as  to  the  time  or  mode  of  oxecntion  of 
any  work,  or  as  to  the  removal  or  alteration, 
in  any  event,  of  any  work,  or  as  to  any 
other  thing  connected  with  or  relative  to  any 
work,  as  the  person  or  body  giving  consent 
thmksfit. 

Ommral  Powers  of  Company. 

S.  Subject  to  the  restrictions  and  provisions  herein- 
ailer  contained,  the  company  may  ezecnte 
woiks  as  follows: 

(I.)  They  may  place  and  muntain  a  telegraph  un- 
der any  street  or  public  road,  and  may  alter 
or  remove  the  same: 

(2.)  They  may  place  and  maintmn  a  telegraph  over, 
slong,  or  across  any  street  or  pablic  road, 
and  place  and  muntain*  posts  in  or  npon 
any  street  or  pablic  road,  and  may  alter  or 
remove  the  same: 

(3.)  Thflj  may,  for  tlie  purposes  aforesaid,  open  or 
break  ap  any  street  or  pablic  road,  and  alter 
the  position  thereunder  of  any  pipe  (not 
being  a  main)  for  the  supply  of  water  or 

(i)  They  may  place  and  maintain  a  tdegraph  and 

posts  uncfer,  in,  upon,  ov^,  along,  or  across 

any  land  or  building,  or  any  railway  or 

canal,  or  any  estuary  or  branch  of  the  sea, 

or  the  shore  or  bed  of  any  tidal  water,  and 

may  alter  or  remove  the  same: 

nviiU  always,   that  the  company  shall  not  be 

wed  to  acqufare  any  right  other  than  that  of  user 

^7  in  the  soil  of  any  street  or  public  road  under,  in, 

^^  over,  aloD£^  or  across  whksh  they  place  any 

voik. 

7^0  the  ejtensise  of  the  powers  given  by  the  last 
"^Qg  section  the  company  shall  do  as  little  da- 
^  M  may  be,  and  shall  make  full  compensation  to 
albodim  and  persons  interested  for  all  damage  sus- 
^  by  them  by  reason  or  in  consequence  of  the  ex- 
erase  of  such  powers^  the  amount  and  application  of 
nch  eompensation  to  be  determined  in  manner  pro- 
videdbyneLMids  Chnses  Consolidation  Act,  1845, 
^  The  Lends  Clanaes  Consolidation  (SeoOand)  Act, 
1^,  respectively,  and  any  Act  amending  those  Acts, 
^  the  determination  of  the  amount  and  application 
oroompeosatum  for  lands  taken  or  injuriously  affected. 

8.  la  the  ezereiBe  of  the  af<»esaid  powers  the  com- 
PnyahsU  abo  be  subject  to  the  foUowbur  restrio- 

(1.)  They  shall  oauee  aa  littie  detriment  or  incon- 
venimaa  as  dreumstaaces  admit  to  the 
body  arfasaon  Co  or  by  whom  any  pipe  for 
the  supply  of  water  or  gas  belongs  or  is 
used: 

(2.)  Before  they  alter  the  position  of  any  such 
pipe  thi7  shall  give  to  the  body  to  whom 
the  same  bdonga  notice  of  thrir  intenttoa 


to  do  80,  specifying  the  time  at  which  they 
will  begin  to  do  so,  sach  notice  to  be  given 
twentyrfoar  hours  at  least  before  the  com- 
mencement of  the  work  for  effecting  such 
alteration: 
(3.)  The  company  shall  not  execute  snch  work  ex- 
cept under  the  superintendence  of  the  body 
to  whom  snch  pipe  belongs,  unless  such 
body  refuses. or  neglects  to  give  such  saper- 
mtendence  at  the  time  specified  in  the  no- 
tice for  the  commencement  of  the  work,  or 
discontinues  the  same  daring  the  work; 
and  the  company  shall  execute  such  work 
to  the  reasonable  satisfaction  of  such  body: 
(4.)  The  company  shall  pay  all  reasonable  ex- 
penses to  which  snch  body  may  be  put  on 
account  of  snch  snperintendence: 
And  the  body  to  whom  any  such  pipe  belongs  may, 
when  and  as  occasion  requires,  alter  the  position  of 
any  work  of  the  company  already  constructed,  or  to 
be  hereafter  constructed,  under,  in,  or  upon  a  street 
or  public  road,  on  the  same  conditions  as  are  by  the 
Ust  foregoing  and  present  sections  imposed  on  the 
company  in  relation  to  such  a  body,  mtUatia  mutandisl 

Riatrictioni  <u  to  Idegrapha  under  Streets  ondPubiiG 
Eoade. 
9*  The  company  shall  not  place  a  telegraph  under 
any  street  within  the  limits  of  the  district  over  which 
the  authority  of  the  Metropolitan  Board  of  Works 
extends,  or  of  any  city  or  municipal  borough  or  town 
corporate,  or  of  any  town  having  a  population  of 
thirty  thousand  inhabitants  or  upwards  (according  to 
the  latest  census),  except  with  the  consent  of  the  bo- 
dies having  the  control  of  the  streets  within  such  re- 
spective limits.  ' 

10.  Where  the  company  has  obtained  consent  to 
the  placing^  or  by  \irtae  of  the  powers  of  the  com- 
pany under  this  Act  intends  to  proceed  with  the 
placing,  of  a  telegraph  under  a  street  or  public  road, 
the  depth,  course,  and  position  at  and  in  which  tne 
same  is  to  be  placed  shall  be  settled  between  the 
company  and  the  following  bodies: 
The  body  having  the  control  of  the  street  or  pablic 

road: 
The  body  having  the  control  of  the  sewerage  or 
drainage  thereunder: 
But  if  such  settlement  is  not  come  to  with  any  such 
body,  the  following  provisions  shall  tdke  effect: 
(1.)  The  company  may  give  to  snch  body  a  notice 
specifying  the  depth,  coursiB,  and  position 
which  the  company  desires: 
]    (2.)  If  the  bod^  to  whom  such  notice  is  given  does 
not^  within  twenty-eight  days  after  the 
giving  of  such  notice,  give  to  the  company 
a  counter-notice  objecMng  to  the  piiopoaal 
of  the  company,  and  spedfying  the  depth, 
course,  and  position  which  audi  body  de-' . 
sires,  they  shall  be  deemed  to  have  agreed 
to  the  proposal  of  the  company: 
i    (3^  In  the  event  of  ultimate  difference  between 
I  the  company  and  such  body,  the  depth,  • 

I  course,  and  position  shall  be  determined  in 

I  England  or  Ireland  by  two  justices,  and 

in  Scotland  by  two  justices  or  the  aherifll 


ISO 
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1 1.  Every  nndergronnd  tnbe  or  pipe  of  the  com- 
pany shall  be  so  marked  as  to  distiDgnish  it  from 
tabes  or  pipes  of  every  other  company. 

12.  The  company  shall  not  place  a  telegraph  over, 
along,  or  across  a  street  or  pnblic  road,  or  a  post  in 
or  npon  a  street  or  public  road,  except  with  the  con- 
sent of  the  body  having  the  control  of  snch  street  or 
pnblic  road ;  and  where  a  pnblic  road  passes  through 
or  by  the  side  of  any  park  or  pleasnre  grounds,  and 
where  a  public  road  crosses,  by  means  of  a  bridge  or 
viaduct,  or  abuts  on  any  ornamental  water  belonging  to 
any  park  or  pleasnre  grounds,  and  where  a  public  road 
crosses  or  abuts  on  a  private  drive  through  any  park 
or  pleasure  grounds,  or  to  any  mansion,  the  company 
shall  not  without  or  otherwise  than  in  accordance  with 
the  consent  of  the  owner,  lessee,  and  occupier  of  such 
park,  pleasure  grounds,  or  mansion,  place  any  work 
above  ground  on^uch  pnblic  road. 

13.  Where  any  landowner  or  other  person  is  liable 
for  the  repair  of  any  street  or  public  road  (notwith- 
standing that  the  same  is  dedicated  to  the  pnblic),  the 
company  shall  not  place  any  woiic  under,  in,  upon, 
over,  along,  or  across  such  street  or  public  road,  ex- 
cept with  the  consent  of  such  landowner  or  other  per- 
son, in  addition  to  the  consent  of  the  body  having 
the  control  of  such  street  or  public  road,  where  under 
this  Act  such  last  mentioned  consent  is  required: 
Provided  that  where  the  company  places  a  telegraph 
across  or  over  any  street  or  public  road  they  shall  not 
place  it  so  low  as  to  stop,  hinder,  or  interfere  with 
the  passage  for  any  purpose  whatsoever  along  the 
street  or  public  road. 

Removal  of  Wcrha  afftOmg  StreeU  andpt^Ue  Roods. 


14.  In  the  following 

(1.)  If  any  part  of  the  company's  works  is  aban- 
doned,  or  suffered  to  fall  into  decay; 

(2.)  If  the  company  is  dissolved,  or  ceases  for  six 
months  to  carry  on  business, 
tqe  body  having  the  control  of  any  street  or  public 
road,  or  the  owner  of  any  land  or  building  affected  (in 
the  former  case)  by  such  part  of  the  company's  works 
as  aforesaid,  or  (in  the  latter  case)  by  any  of  the  com- 
pany's works,  may  give  notice  to  the  company,  or 
leave  a  notice  at  the  last  known  office  or  place  of  bu- 
siness of  the  company,  to  the  effect  that  if  such  works 
as  are  specified  in  the  notice  are  not  removed  within 
one  month  after  the  notice  given  or  left,  the  same 
will  be  removed  by  the  body  having  such  control,  or 
by  such  owner;  and  in  every  such  case,  unless  such 
works  are  removed  accordingly,  the  body  having  such 
control  or  such  owner  may,  without  prejudice  to  any 
remedy  against  the  company,  remove  such  works  or 
any  part  thereof,  and  sell  the  materials  thereof  or  of 
any  part  thereof,  and  out  of  the  proceeds  of  such  sale 
reimburse  themselves  their  expenses  relative  to  such 
notice,  removal,  and  sale,  and  consequent  thereon 
(rendering  the  overplus,  if  any,  to  the  company),  and 
may  recover  any  unpaid  residue  of  such  expenses 
firbm  the  confipany.  The  present  section  shall  apply 
to  au  existing  company  in  respect  of  any  work  al- 
ready constructed,  or  to  be  hereafter  constmeted,  as 
well  as  to  a  future  company. 

1*5.  In  case  the  body,  having  the  control  of  any 


street  or  public  road  at  any  time  hereafter  molTes  to 
alter  the  line  or  level  of  any  portion  of  snch  street  or 
road  under,  in,  upon,  over,  along,  or  across  which 
any  work  of  the  company  constructed  either  before  or 
after  the  passing  of  this  Act  is  placed,  the  oompanj 
shall  from  time  to  time  be  bound  on  reeeivmg  one 
month's '  notice  of  such  intended  alteration,  and  at 
their  own  expense,  to  remove  such  work,  and  to  re- 
place the  same  in  such  position  and  manner  in  sU  re* 
spects  as  may  be  required  by  such  body,  or  in  the 
event  of  difference  between  such  body  and  the  com- 
pany, in  such  position  and  manner  in  all  respects  u 
may  be  determined  in  England  or  Ireland  by  two 
justices,  and  in  Scotland  by  two  justices  or  the  sberifT. 
16.  Where  the  company  has,  before  the  pasabg  of 
this  Act,  placed  posts  in  or  npon  a  street  or  pablic 
road,  and  the  body  having  the  control  of  the  street  or 
road  considers  the  position  of  any  such  post  to  be 
dangerous  or  inconvenient,  the  following  prorisioiu 
shall  take  efibct: — 


(1.)  Snch  body  may  give  to  the  company  a  sotioe 
roqmring  them  to  remove  or  alter  the  posi- 
tion of  snch  post,  and  specifying  the  groosda 
of  snch  reqnisition: 

(2.)  The  company  either  shall,  withm  fooiteen 
days  after  receipt  of  such  notice,  remore 
or  alter  the  position  of  the  post  in  acconi- 
ance  with  the  notice;  or  else,  if  thej  do 
not  intend  to  remove  or  alter  the  position 
of  the  post  in  accordance  with  the  sotioe, 
shall,  within  one  week  after  receipt  of  the 
notice,  deliver  to  such  body  a  oonnterDO- 
tice  specifying  their  objeedoa  to  locb  re- 
moval or  alteration: 

(3.)  Snch  body  may  send  copies  of  the  notice  sod 
counter  notice  to  the  Board  of  Trade; 

(4.)  As  soon  as  may  be  after  receipt  of  socfa  co- 
pies the  Board  of  Trade  shall  (anless  the 
difference  between  the  body  giving  the  no- 
tice and  the  company  Is  arranged)  make  in- 
quiry and  examination,  and  hear  and  deter- 
mine the  matter  of  the  notice  and  coonter- 
notice:  , 

(5.)  On  hearing  any  snch  matter  the  Board  of 
Trade  may  direct  that  the  ooopaDjsittll  | 
comply  with  the  notice,  wholly  or  in  part, 
or  subject  to  any  snch  modificatioos  as  the 
Board  of  Trade  prescribes,  or  on  conditiwi 
that  the  body  giving  the  notice  shall  afford 
to  the  company  all  reasonable  and  properi 
facilities  in  their  power  (br  sahstitotiog 
some  other  work  for  that  to  which  the  do« 
tice  rdates,  or  on  any  such  other  oonditioft 
as  to  the  Board  of  Trade  seems,  aooordiog  to 

the  circumstances  of  the  case,  jnst  and  ex-* 
pedient,  and  the  expenses  incurred  in  oi 
aboot  snch  removal  or  alteration  sball  bs 
borne  and  paid  by  the  compaoy  or  bj  ti)« 
body  giving  the  notice,  or  partly  by  coj 
and  pwtly  by  the  other,  as  to  the  Board  oC 
Trade  seems,  according  to  the  circoostancej 
•  •  of  the  case,  just  and  expedient,  the  aoooDti 
of  such  expenses  to  be  determined  m  cast 
of  difference  by  the  Board  of  Trade. 
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He^trktiima  as  to  the  opening  ofetreeta  and  Public 
Boade. 

17.  Subject  to  any  special  stipnlattons  made  with 
I  company  by  the  body  having  the  control  of  a  street 
or  pQbfic  road,  and-  to  any  determinations,  orders,  or 
directions  of  the  justices,  or  sheriff  as  aforesaid,  where 
tbe  company  proceeds  to  open  or  break  up  a  street  or 
pobficroad,  the  following  provbions  shall  take  ef- 
fect:- 

(1.)  The  company  shall  gtv(<  to  the  bodies  between 
whom  respectively  and  the  company  the 
depth*  course,  and  position  of  a  telegraph 
under  such  street  or  public  road  are  herein- 
before required  to  be  settled  or  determined, 
notice  of  their  intention  to  open  or  break 
up  such  street  or  public  road,  specifying  the 
time  at  which  they  will  begin  to  do  so, — 
such  ootice  to  be  given,  in  the  case  of  an 
underground  work,  ten  days  at  least,  and 
in  the  case  of  an  aboveground  work  five 
days  at  least,  before  the  commencement  of 
the  work;  except  in  case  of  emergency,  in 
iihich  case  notice  of  the  work  proposed 
shall  be  given  as  soon  as  may  be  after  the 
commencement  thereof: 

(2.)  The  company  shall  not  (save  in  case  of  emer- 
gency) open  or  break  up  any  street  or  pub- 
lic road,  except  under  the  superintendence 
of  the  bodies  to  whom  respectively  notice  is 
by  the  present  section  required  to  be  given, 
unless  such  bodies  respectively  refuse  or  ne* 
gleet  to  give  such  superintendence  at  the 
time  specified  in  the  notice  for  the  com- 
mencement of  the  work,  or  discontinue  the 
same  during  the  work: 

(3.)  The  company  shall  pay  all  reasonable  ex- 
penses to  which  such  bodies  respectively 
may  be  put  on  account  of  such  soperioten- 
dence. 

18.  Sobject  to  any  such  special  stipulations  as  afore- 
ttid,  after  the  company  has  opened  or  broken  up  a  street 
or  pnbltc  road  they  shall  be  under  the  following  further 
obOgitions:-. 

(1.)  They  shall,  with  all  convenient  speed,  com- 
plete the  work  on  account  of  which  they 
opened  or  broke  up  the  same,  and  fill  in  the 
ground,  and  make  good  the  sur&ce,  and 
generally  restore  the  street  or  public  road 
to  as  good  a  condition  as  that  in  which  it 
was  before  being  opened  or  broken  up,  and 
carry  away  all  rubbish  occasioned  thereby: 
(2.)  They  shall  in  the  meantime  cause  the  place 
where  the  street  or  public  road  is  opened  or 
broken  up  to  be  fenced  and  watched,  and 
to  be  properly  lighted  at  night: 
(3.)  They  shall  pay   all   reasonable  expenses  of 
keeping  the  street  or  public  road  in  good 
repair  for  six  months  after  the  same  is 
restored,  so  far  as  such  expenses  may  be 
increased  by  such  opening  or  breaking  up: 
Inhe  company  fails  to  comply  in  any  respect  with 
^  provisions  of  the  present  section,  they  shall  for 
^^  such  offence  (without  prejudice  to  the  right  of; 
^1  person  to  enforce  specific  performance  of  the-re-j 


quiremonts  of  this  Act,  or  to  any  other  remedy  against 
them,)  be  liable  to  a  penalty  not  exceeding  twenty 
pounds,  and  to  a  fnrtlier  penalty  not  exceeding  five 
pounds  for  each  day  during  which  any  such  failure 
continues  after  the  first  day  when  such  penalty  was 
adjudged;  and  any  soch  penalty  shall  (notwithstand- 
ing anything  herein- before,  or  in  any  Act  relating  to 
municipal  corporations,  or  to  the  metropolitan  police 
force,  or  in  any  other  Act  contained)  go  and  belong 
to  the  body  having  the  control  of  the  street  or  public 
road,  and  shall  form  part  of  the  funds  applicable  by 
them  to  the  maintenance  of  the  street  or  public  road. 

19.  Whenever  the  permanent  surface  or  soil  of  any 
street  or  public  road  u  broken  up  or  opened  by  the 
company,  it  shall  be  lawful  for  the  body  having  the 
control  of  the  street  or  road,  in  case  they  think  it  ex- 
pedient so  to  do,  to  fill  in  the  ground,  and  to  make 
good  the  pavement  or  surface  or  soil  so  broken  up  or 
opened,  and  to  carry  away  the  rubbish  occasioned 
thereby,  instead  of  permitting  such  work  to  be  done 
by  the  company;  and  the  costs  and  expenses  of  filling 
in  such  ground,  and  of  making  good  the  pavement  or 
soil  so  broken  up  or  opened,  shall  be  repaid  on  demand 
to  the  body  having  the  control  of  the  street  or  road 
by  the  company,  and  in  default  thereof  may  be  reco- 
vered by  the  body  having  the  control  of  the  street  or 
road  from  the  company  as  a  penalty  is  or  may  be  re 
coverable  from  the  company. 

20.  The  company  shall  not  stop  or  impede  trafiic 
in  any  street  or  public  road,  or  into  or  out  of  any 
street  or  public  road,  further  than  is  necessary  for  the 
proper  execution  of  their  works.  They  shall  not 
close  against  traffic  more  than  one  third  in  width  of 
any  street  or  public  road,  or  of  any  way  opening  into 
any  street  or  public  road,  at  one  time;  and  in  case 
two-thirds  of  such  street  or  road  are  not  wide  enough 
to  allow  two  carriages  to  pass  each  other,  they  shall 
not  occupy  with  their  works  at  one  time  more  than  fifty 
yards  in  length  of  the  one-third  thereof,  except  with 
the  special  consent  of  the  body  having  the  control 
thereof. 

Bestrictioru  as  to  Works  affedting  private  or  Crown 
Property* 

21.  The  company  shall  not  place  any  work  by 
the  side  of  any  land  or  building,  so  as  to  stop,  hmder, 
or  interfere  with  ingress  or  egress  for  any  purpose  to 
or  from  the  same,  or  place  any  work  under,  in,  upon, 
over,  along,  or  across  any  land  or  building,  except 
with  the  previous  consent  in  every  case  of  the  owner, 
lessee,  and  occupier,  of  such  land  or  building,  which 
consent,  in  case  of  any  land  or  building  belonging  to 
or  enjoyed  by  the  Queen*s  most  excellent  Majesty  m 
right  of  her  Crown,  may  be  given  by  the  commission- 
ers for  the  time  being  of  her  M%jesty*s  woods,  fo- 
rests, and  land  revenues,  or  one  of  them  on  behalf  of 
her  Majesty;  provided  always,  that  with  respect  to 
lands  and  buildings  situate  within  the  limits  of  the. 
district  over  which  the  authority  of  the  metropolitan 
board  of  works  extends  (herein-after  referred  to  aa 
the  metropolis),  or  within  the  limits  of  any  city  or 
municipal  borough  or  town  corporate,  or  any  town 
having  a  population  of  thurty  thousand  inhabitants  or 
upwa^  according  to  the  latest  eensus  (herein-afler 
refbrred  to  as  a  city  or  large  town),  if  the^  body  bar: 
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tng  the  control  of  tnj  street  in  the  metropolis  or  » 
dtj  or  large  town,  consents  to  the  placing  of  works 
bj  the  company  in,  npon,  oyer,  along,  or  across  that 
street,  then  and  in  every  such  case  that  consent  shall 
(unless  it  is  otherwise  provided  by  the  terms  thereof), 
be  sufficient  anthority  for  the  company,  without  any 
farther  consent,  except  as  to  any  land  or  building 
belonging  to  or  enjoyed  by  her  Majesty  in  right  of 
her  Crown,  to  place  and  maintain  a  telegraph  over, 
along,  or  across  any  building  adjoining  to  or  near  the 
street,  and  situate  within  the  limits  of  the  district 
over  which  the  powers  of  the  consenting  body  extend, 
or  over,  along,  or  across  any  land,  not  being  laid  out 
as  building  laud,  or  not  being  a  garden  or  pleasure 
ground,  adjjoining  to  or  near  the  street  and  situate 
within  the  same  limits,  subject  nevertheless  to  the 
following  provisions  t^i. 

(I.)  Twenty-one  days  at  least  before  the  company 
proceeds  to  place  a  telegraph  by  virtue  of 
the  authority  so  conferred,  they  shall  pub- 
lish a  noUce  stating  they  have  obtained  the 
consent  of  such  body  as  aforesaid,  and  de- 
scribing the  intended  course  of  such  tele- 
graph: 
(2.)  Where  the  company  by  virtue  of  the  autho- 
rity so  conferred  places  a  telegraph  directly 
over  any  dwelling  house,  they  shall  not 
.  place  it  at  a  less  height  above  the  roof 
thereof  than  six  feet,  if  the  owner,  lessee, 
or  occupier  thereof  objects  to  their  placing 
it  at  a  less  height: 
(3.)  If  at  any  time  the  owner,  lessee,  or  occupier 
of  any  building  or  land  adjoining  to  a 
building,  directly  over  which  building  or 
land  the  company  by  virtue  of  the  antho- 
rity so  confeired  places  a  telegraph,  desires 
to  raise  the  building  to  a  greater  height,  or 
to  extend  it  over  such  limd,  the  company 
shall  incftase  the  height  or  otherwise  alter 
the  position  of  the  telegraph,  so  that  the 
same  may  not  interfere  with  the  raising  or 
extension  of  the  building,  within  fourteen 
days  after  receiving  from  the  owner,  lessee, 
or  occupier  a  notice  of  his  intention  to  raise 
or  extend  the  buildmg,  or  in  case  of  differ- 
ence between  the  company  and  the  owner, 
lessee,  or  occupier  as  to  hu  intention,  then 
within  fourteen  days  after  receiving  a  certi- 
ficate, signed  by  a  justice  of  the  peace,  cer- 
tifying that  he  is  satisfied  of  the  intention 
of  the  owner,  lessee,  or  occupier  to  raise  or 
extend  the  building: 
(4.)  The  company  shall  make  (hll  compensation  to 
the  owner,  lessee,  and  occupier  of  any  land 
or  buildmg  over,  along,  or  across  which  the 
company  by  virtue  of  the  authority  so  con- 
fiBrred  places  a  telegraph,  and  which  may 
be  shown  to  be  in  any  respect  prejudidally 
affected  thereby,  the  amount  of  such  com- 
pensation to  be  determined  in  manner  pro- 
vided by  the  said  Lands  CUuses  Consolida- 
tion Acts  respectively  and  any  Acts  amend- 
ing those  Acts  for  the  determination  of  the 
ankbuiit  of  eMnpensation  with  refl^pect 'to. 
UmcU  kjniidnsly  iffteted: 


Provided  also,  thai  the  coasent  of  any  penoa  oooopy- 
ing  as  a  tenant  from  year  to  year  only  shall  not  be 
required,  nor  shall  any  peiBon  so  occnpyng  be  entitled 
to  such  compensation  as  aforesaid. 

22.  Subject  and  without  prejn^  to  the  forego* 
log  provisions,  the  company  shall  not  place  a  tele- 
graph above  ground,  or  a  post,  within  ten  yards  of  a 
dwelling  house,  or  place  a  telegraph  above  gronnd, 
across  an  avenue  or  i^proach  to  a  dtrelliDg  booee, 
except  subject  and  aooordbg  to  the  fd^wiag  restiic- 
tions  and  provisions  ^— 

(1.)  They  shall  hi  each  such  ease  obtnn  the  coo- 
sent  of  the  ooeui»er  (if  any)  of  such  dwell- 
bag  house,  and  if  there  is  no  ooenpier,  then 
of  the  lessee  entitled  to  possesaion,  a&d  if 
there  Is  none,  then  of  the  owner: 

(2.)  The  consent  of  an  occupier  shall  be  eiectirt 
only  during  the  conthraanee  of  hia  ocea- 
pation: 

(8.)  On  the  termination  of  the  occupation  of  an; 
ooeapier  the  leasee  or  owner  entitled  to  pos- 
session,  if  he  did  not  conseat  to  the  plac- 
hig  of  the  tdegraph  or  post,  ouij  gin 
notice  to  the  company  that  hd  requins  it 
to  be  removed: 

(4.)  The  company  shifii  remove  the  same  aceord* 
ingly  within  one  month  afber  reoeiTingtocb 


(5.)  If  any  question  arises  between  a  leme  or 
owner  and  the  compaay  as  to  anch  remo- 
val, or  the  tfane  or  mode  thereof,  the  aaoi 
ahaU  be  referred  to  the  determinatioo  io 
Enffkmd  or  Irdand  of  two  joaticee,  and 
in  ScoUand  of  two  jnsticeB  or  ihe  sheriC 
which  justices  or  sheriff  may  give  each  di- 
rections as  to  such  removal,  and  the  time 
and  made  thereof,  as  may  seeo  reaaoaable, 
and  may  impose  on  the  company  for  not 
carrying  such  directions  mte  effisct  such 
penalty  not  exceeding  five  poonda  a  daj  is 
may  seem  just. 

23.  Before  the  company  proceeds  to  placea  te!^ 

graph  over,  along,  or  across  a  street  (not  being  i 

street  in  the  metropolis  or  in  a  city  or  Urge  town),  or 

a  public  road,  or  to  phue  posts  m  or  upon  a  street 

(not  bemg  snch  a  street  as  afbresaid)  or  a  pabKe 

road,  they  shall  publish  a  notice  sta^  that  tbej 

have  obtahied  the  consent  in  that  behalf  of  the  body 

having  the  control  of  the  street  or  pabiic  road,  aod 

describing  the  intended  course  of  the  telegraph,— 

(1.)  By  affixing  snch  notice  on  some  conspicnooi 

places  by  the  side  of  the  part  of  the  street 

or  road  affected,  at  distances  of  not  more 

than  one  mile  apart: 

(2.)  By  leaving  such  notice  at  cveiy  drelliug 

house  fronting  on  the  part  of  the  street  of 

road  affected,  and  bemg  within  fifty  feet 

thereof: 

(3.)  By  mserting  such  notice  as  an  advertisement 

once  at  least  in  each  of  two  «»«^^ 

weeks  in  some  one  and  the  same  lo» 

newspaper  drculadng  in  the  ueighbMiww 

of  the  pairt  of  the  ttwJet  or  road  flbcted: 

Aadth^rsbaUnot  so  ph^e  any  Mdi  tcttgnpb  or 
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eBotil  the  expinUioa  of  ftwentj-one  dajs  from  tho' 
pabiication  of  snch  adyertisemeot. 
24  At  any  time  dwcmg  snch  twenty-one  days,  the 
owner,  lessee,  or  occupier  of  any  land  or  bniiding  ad- 
joiuDg  to  either  side  of  soch  street  or  road  may  give 
to  the  oom(Mioy  notice  of  hie  objection  to  their  intended 
worb  IS  prejadidalty  affecting  each  land  or  bniiding, 
ud  send  to  the  board  of  trade  a  copy  of  hia  notice  of 
objeetioo. 

25.  Until  such  objection  is  eettled,  or  is  determined 
iamanirar  herdn-after  provided,  the  company  shall 
not  ezeente  that  part  of  their  intended  worics  to  which 
ttBobjeetionfehUea. 

26.  Aa  aoon  as  may  be  after  the  receipt  of  soch 
eopyof  notice  of  objection,  the  board  of  trade  shall 
(ooless  the  difierence  between  the  company  and  the 
penott  objecting  is  arranged)  make  inquiry  and  eza- 
nioatioo,  and  hear  and  determine  the  matter  of  the 
objection. 

27.  On  hearing  any  such  ol](jeotion  the  board  of 
tndft- 

(I.)  may  allow  the  objection,  wholly  or  in  part ;  or 

(2.)  may  aothorise  the  company  to  proceed  with 
their  works,  subject  to  the  provisions  of 
this  Acty  according  to  their  published  no- 
tice, paying  to  the  owner,  lessee,  or  occu- 
pier objecting  full  compensation  (the  amount 
thereof  to  be  determined,  in  case  of  differ- 
oice,  by  the  board  of  trade)  for  any  damage 
done  to  him;  or 

(3.)  may  authorise  the  company  so  to  proceed  sub- 
ject to  any  snch  conditions  as  to  the  time 
or  mode  of  execution  of  any  work,  or  as  to 
the  removal  or  alteration  in  any  event  of 
any  woric,  or  as  to  any  other  thing  con- 
nected with  or  relative  to  any  work,  as  tho 
bosrd  of  trade  thinks  fit;  or 

(i)  may  authorize  the  complkny  to  so  proceed  sub- 
ject to  any  snch  modification  of  any  intended 
work  as  the  board  of  trade  prescribes;  but 
80  that  in  that  case  snch  notice  and  oppor- 
tunity of  objecting  and  being  heard  as  the 
board  of  trade  directs  shall  ^  ^ven  to  anv 
owner,  lessee,  or  occupier  whom  snch  modi- 
fication may  affect. 

23.  The  determination  of  the  boaid  of  trade  on  the 
^^  of  any  snch  objection  shall  be  final  and  con- 
dnsire, 

29.  The  board  of  trade  may  allow  to  any  owner, 
1^  or  occupier  so  objecting  such  costs  as  seem 
M  to  be  paid  by  the  company. 

^^'^(^  or  Alteration  of  Worka  affecting  Land  or 

BuSdinge. 
^0.  Where  at  any  tune  before  or  after  the  passing 
^  tliis^  Act  the  company  has  cdnstmcted  any  work 
^f%  in,  upon,  ovjsr,  along,  or  aer^Ms  any  land  or 
DQudiog,  or  any  street  br  public  road  adjoining  to  or 
iKtrany  limd  or  buiUHng,  and  any  owner,  lessee,  or 
^pi^ofsuch  Umd  or  building,  or  any  lord  of  a 
jBtnor,  or  other  person  having  any  interest  in  snch 
^  or  bnildmg;  desires  to  buUd  upon  or  inclose  such 
«Ji  or  in  any  manner  to  improve  or  alter  such  Und 
or  building,  or  to  use  such  land  or  bniiding  in  some 
turner  in  which  it  was  not  actually  used  at  the  time 


of  the  construction  of  snch  work  by  the  company, 
and  with  which  the  continuance  of  such  work  would 
interfere,  then  and  in  every  such  case  the  following 
provisions  shall  take  effect: 

(1.)  Snch  owner,  lessee,  occupier,  lord  of  a  manor, 
or  other  person  intere&ted  may  give  to  the 
company  a  notice  specifying  the  nature  of 
such  intended  bniiding)  inclosnre,  ifhprove- 
ment,  alteration,  or  other  use  of  the  land  or 
building,  indndmg  ingress  or  egress  thereto 
or  therefrom,  and  requiring  the  company  to 
.    remove  or  alter  their  work  so  that  the  same 
may  not  interfere  therewith: 
(2.)  Within  fourteen  days  aftor  the  receipt  of  snch 
notice,  or  in  case  of  difference  between  the 
company  and  the  person  living  the  same  as 
to  his  intention,  then  within  fourteen  days 
after  the  reodpt  of  a  certificate,  signed  by  a 
justice  of  the  peace,  certifying  that  he  is 
satisfied  of  the  intention  of  puah  person  to 
make  snch  bmlding,  indoenro,  improvement, 
alteration,  or  other  use  of  the  hmd  or  build- 
ing, and  that  the  continuance  of  snch  work 
would  interfere  therewith,  the  grantmg  of 
snch  certificate  being  deemed  to  be  a  matter 
referred  to  the  determination  of  the  justice 
so  certifying,  the  company  shall  remove  or 
alter  their  work  so  that  the  same  shall  not 
interfere  with  such  intended  bniiding,  in- 
closnre, improvement,  alteration,  or  other 
use  of  the  land  or  bniiding: 
(3.)  When  such  certificate  is  required  by  the  com- 
pany the  costs  thereof,  when  obtained,  shall 
be  paid  by  the  company  to  the  person  giv- 
ing the  notice: 
(4.)  Nothhig  herdn  shall  empower  any  person  to 
obtain  the  removal  or  alteration  of  any 
work  contraiy  to  the  terms  of  any  grant  or 
consent  in  writing  made  or  given  by  him, 
or  by  any  person  through  whom  be  takes 
his  estate  or  interest. 
31.  Where  the  company  has,  before  the  pasring  of 
this  Act,  constmcted  any  work  under,  in,  upon,  over, 
along  or  across  a  street  or  public  road,  and  the  owner, 
lessee,  or  occupier  of  any  land  or  building  adjoinmg 
to  or  near  the  street  or  public  road  consider  Bn<£ 
Umd  or  building  to  be  prejudicially  affected  by  such 
work,  then  the  following  provisions  shall  take  eiflfoct: 
(I.)  Such  owner,  lessee,  or  occupier  may  give  to 
the  company  a  notice  requiring  them  to  re- 
move or  alter  snch  work,  and  specifying  the 
gronnds  of  snch  requisiUon: 
(2.)  The  company  either  shall,  withm  one  month 
after  receipt  of  anch  notice,  remove  or  alter 
the  work  in  accordance  with  the  notiee^  or 
else,  if  they  do  not  intend  to  remove  or 
alter  the  work  in  accordance  with  the  no- 
,       tice^  shall,  within  one  week  after  recdpt  of 
the  notice,  deliver  to  the  person  giving  the 
notice  a  counter-notice,  specifying  theur  ob- 
jection to  such. removal  or  alteration; 
(3.)  The  person  giving  the  notice  may  send  ooples 
of  the  notice  and  counter-notice  to  the 
boiard  of  trade: 
(4.)  As  soon  as  may  be  after  receipt  of  such  co- 
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pies  the  bourd  of  trade  shall  (unless  the 
diflforeDoe  between  the  person  giving  the 
notice  and  the  company  is  arranged)  make 
inqnirj  and  examination,  and  hear  and  de- 
termine the  matter  of  the  notice  and  coun- 
ter-notice: 

(5.)  Such  ownef,  lessee,  or  occnpier  shall  be  en- 
titled to  obtain  a  direction  from  the  board 
of  trade  for  the  removal  or  alteration  of 
■nch  work  in  every  case  where  it  appears 
to  the  board  of  trade  that  such  land  or 
bttilding  is  prejndiciallj  affected  by  snch 
work,  and  that  the  removal  or  alteration 
thereof  may  be  effected  consistently  with  a 
dne  regard  to  the  efiident  working  of  the 
company's  telegraphs,  snch  directions  ne- 
Tertheless  to  be  given  on  such  terms  and 
oondit'ois  as  to  the  board  oftiadeseem, 
according  to  the  curcamstances  of  the  case, 
jnst  and  espedient,  inclading,  if  it  seems 
expedient,  the  condition  of  the  payment  by 
such  owner,  lessee,  or  occnpier  of  any  ex- 
pense inenired  by  the  company  in  or  abont 
Slush  removal  or  alteration,  the  amoont 
thereof  to  be  determined  in  case  of  differ- 
ence by  the  board  of  trade: 

(6.)  Nothing  herein  shall  empower  any  person  to 
obtain  the  removal  or  alteration  of  any 
woi^  contrary  to  the  terms  of  any  grant  or 
consent  in  writing  made  or  given  by  him, 
or  by  any  person  throngh  whom  he  takes 
bis  estate  or  interest. 

BuHcHons  iM8  to  Works  ageding  Roi'ways  and 
CanaU. 

32.  The  company  shall  not  place  any  work  under, 
in,  upon,  over,  along,  or  across  any  railway  or  canal, 
except  with  the  consent  of  the  proprietors  or  lessees, 
or  of  the  directors  or  persons  having  the  control 
thereof!  But  this  provision  shall  not  restrict  the 
company  from  placing  any  work  (subject  and  accord- 
ing to  the  other  previsions  of  this  Act)  under,  in, 
upon,  over,  along,  or  across  any  street  or  public  road, 
altbongh  such  street  or  public  road  may  cross  or  be 
crossed  by-  a  nulway  or  canal,  so  that  snch  woric  do 
not  damage  the  railway  or  canal,  or  interfere  with  the 
ttse,  alteration,  or  improvement  thereof. 

33.  If  at  any  time  after  the  company  has  placed 
any  work  under,  in,  upon,  over,  along,  or  across  any 
canal,  any  person  having  power  to  oonstmct  docks, 
basins,  or  other  works  upon  any  land  adjoining  to  or 
near  snch  canal  constructs  any  do^  basin,  or  work 
on  such  land,  but  is  prevented  by  the  company's  work 
from  forming  a  communication  for  the  convenient  pas- 
sage of  vesseb  with  or  without  masts  between  snch 
dock,  basin,  or  other  work,  and  snch  canal,  or  if  the 
bostness  of  such  dock,  basin,  or  other  work  is  inter- 
fered with  by  reason  or  in  consequence  of  any  such 
work  of  the  company,  then  the  company,  at  the  re- 
quest of  such  person,  and  on  having  reasonable  fadli- 
ties  afforded  them  by  him  for  placing  a  telegraph 
round  snch  dock,  basin,  or  other  work,  under,  in, 
ipon,  over,  along,  or  across  land  belonging  to  or  un- 
der his  control,  shall  remove  and  place  their  work 
isooidingly.    if  any  dilute  arises  between  the  eom- 


pany  and  snch  person  as  to  the  facilities  to  be  afiorde 
to  the  company,  or  as  to  the  direction  in  which  th 
telegraph  is  to  be  placed,  it  shall  be  determined  by  tb 
boaH  of  trade. 

Appointment  of  ArhUraior  htf  Board  of  Trade. 

34.  If  in  any  ease  where  any  matter  b  hereiD-bi 
fore  aathoriaed  or  directed  to  be  determined  by  tb 
board  of  trade  it  appears  to  the  board  of  tnde  to  b 
expedient,  for  convenience  of  local  iavestigttioa  o 
for  any  other  reason,  thai  the  matter  ehoold  be  deta 
mined  by  an  aibitntor,  the  board  of  tnde  may,  nd 
withstaiiding  anything  herein-before  ooutuoed,  ta 
whether  the  board  of  trade  has  entered  on  the  iores 
tigation  or  not,  refer  the  matter  to  some  eompetei 
and  impartial  person  as  arbitrator;  and  with  nepa 
to  the  matter  so  referred  any  such  arbitrator  shi 
have  the  like  authority  and  jurisdiction  ss  the  boar 
of  trade  has  under  this  Act,  and  hia  determtnado 
shall  have  the  same  effect  as  the  determinatioa  of  tb 
board  of  trade  under  this  Act.  The  reasonable  ei 
penaes  and  remuneration  of  the  arbitrator  (to  be  set 
tied  in  case  of  difference  by  the  board  of  trade)  sbil 
be  paid  by  the  company, 

£utrioUon$  as  to  Works  af  eating  Secuhore. 

35.  The  company  shall  not  place  any  woii  nadei 
m,  upon,  over,  along,  or  across  any  estoary  or  bnod 
of  the  sea,  or  the  shore  or  bed  of  any  tidal  wtta 
except  with  the  consent  of  all  persona  and  bodia  hi 
ing  any  right  of  property,  or  other  right,  or  n; 
power,  jurisdiction,  or  authority  in,  over,  or  rehtioj 
to  the  same,  which  may  be  affected  or  be  liable  to  b 
affected  by  the  exercise  of  the  powers  of  the  oompinj 
(which  consent,  where  her  Majesty  in  right  of  be 
Grown  u  interested,  may  be  given  on  behalf  of  be 
Majesty  by  the  commisnoners  for  the  time  being  ti 
her  Majesty's  woods,  forests,  and  Und  reveoaeB,  o| 
one  of  them,  in  writing  signed  by  them  or  him). 

36.  Before  commendng  the  constmctioii  of  ti| 
snch  woi^  as  last  aforesaid,  or  of  anybooyorn 
mark  connected  therewith^  except  m  cases  of  emei 
gency  for  repairs  to  any  woA  previoaaly  constnic^ 
or  laid,  and  then  as  speedily  after  the  coDDeoGemeB 
of  such  woriL  as  may  be,  the  company  shall  depoa 
at  the  office  of  the  board  of  trade  a  plan  thereof,  ra 
the  approval  of  the  board  of  trade.  The  work  shi^ 
not  be  constructed  otherwise  than  in  scoordasce  witl 
snch  approval  If  any  work  is  constructed  contm, 
to  thb  provision,  the  board  of  trade  may,  at  tbe  tx 
pense  of  the  company,  abate  and  remove  it,  or  ao| 
part  of  it,  and  restore  the  site  thereof  to  its  fonn^ 
condition, 

37.  Notwithstanding  anything  k  The  Mercbii 
Shipping,  Act,  1854,  or  any  Act  amendiag  tbtaai 
contain^  the  company  may,  in  or  abont  tbe  constn^ 
tiou,  maintenance,  or  repair  of  any  such  woifc  jw  ^^l 
board  ship  or  elsewhere  any  light  or  signal  alio^ 
by  any  regulation  to  be  nude  in  that  behalf  by  ^ 
board  of  trade* 

3a  If  any  such  woik,  buoy,  or  sea  »«A|*H 
doned.  or  Buffered  to  faU  into  decay,  the  boani 
trade  may,  if  and  as  they  think  fit,  it  the  expen^ 
the  company,  either  repair  and  re^to^e  it  or  any  js^ 
of  it,  or  abate  and  remove  it,  or  any  part  of  it,  i^ 
restore  the  «te  thereof  to  its  former  condition. 
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39.  The  board  of  trade  may  at  any  time,  at  the 
expense  of  the  company,  canse  to  be  made  a  snrvey 
tDd  examination  of  anj  sach  work,  bno/,  or  sea 
mtrk,  or  of  the  site  thereof. 

40.  Whenever  the  board  of  trade,  under  the  aotho- 
ntj  of  this  Act,  does,  in  relation  to  any  sach  work, 
any  act  or  thing  which  they  are  by  this  Act  antho- 
rized  to  do  at  the  expense  of  the  company,  the  amount 
of  80ch  expense  shall  be  a  debt  due  to  the  Crown 
from  the  company,  and  shall  be  recoverable  as  sach, 
with  costs,  or  the  same  may  be  recovered,  with  costs, 
as  a  penalty  is  or  may  be  recoverable  from  the  com- 
pany. 

General  Migations  and  LiabUUiea  of  Company  and 
their  Servants, 

41.  Every  telegraph  of  the  company  shall  be  open 
for  the  messages  of  all  persons  alike,  withoat  favoar 
orpreferenoe;  bat  this  provision  shall  not  prejadi- 
dally  affect  the  operation  of  any  lease  or  agreement 
aotborized  by  this  Act. 

42.  The  company  shall  be  answerable  for  all  acct- 
dats,  damages,  and  injaries  happening  through  the 
act  or  default  of  the  company  or  of  any  person  in  their 
employment  by  reason  or  in  consequence  of  any  of  the 
eofflpany*8  works,  and  shall  save  harmless  all  bodies 
hsFiog  the  control  ef  streets  or  pnblic  roads,  colle^s- 
tively  and  individaaUy,  and  their  officers  and  servants, 
from  all  damages  and  costs  in  respect  of  such  acci- 
dents and  injuries. 

43.  The  company  shall  not  sell,  transfer,  or  lease 
thnr  undertaking  or  worlis,  or  any  part  thereof,  to  any  ' 
other  company  or  to  any  body  or  person,  except  with 
the  oonaent  of  the  boanl  of  trade  previously  obtained  ^ 
for  sach  sale,  transfer,  or  lease;  but  this  provbion ' 
absli  not,  as  fiur  at  it  relates  to  leases,  apply  to  the 
Universal  Private  Telegraph  Company,  constituted  by  ' 
the  Special  Act  of  1861  in  the  Schedule  to  this  Act 
mentioned,  and  shall  not  restrict  the  granting  of  any 
lease  by  any  company  in  pnrsaance  of  any  agreement 
in  that  behalf  made  before  the  twelfth  day  of  Febru- 
ary  one  thousand  eight  hundred  and  sixty- three,  and 
shall  not  restrict  the  making  or  carrying  into  effect  by 
any  company  of  any  arrangement  with  any  person  for 
providing  any  work  for  his  private  use  only. 

44.  The  company,  before  exercising  any  power  for 
the  construction  of  works  or  the  opening  or  breaking 
up  of  streets  or  public  roads  in  any  one  of  the  three 
parts  of  the  United  Kingdom,  shall  give  to  the  regis* 
trar  of  joint  stock  compaoies  acting  for  that  part  of 
the  United  Kingdom  under  the  Companies  Act,  1862, 
notice  of  the  situation  of  some  office  where  notices 
may  be  served  on  the  company  within  that  part  of  the 
United  Kingdom ;  and  the  company  shall  from  time 
to  time  give  to  such  registrar  notice  of  any  change  in 
the  situation  of  such  office:  Every  sach  notice  shall 
be  recorded  by  the  registrar,  and  the  record  thereof 
may  be  inspected  irom  time  to  time  by  any  person: 
The  delivery  at  the  office  of  which  notice  is  so  given 
of  any  notice,  writ,  summons,  or  other  document  ad- 
dressed to  the  company  shall,  for  the  purposes  of  this 
Act  and  all  other  purposes,  be  deemed  good  service  on 
the  company:  The  company  shall,  on  giving  each 
notice  to  the  registrar  under  the  present  section,  pay 
sach  fee  as  is  payable  under  the  last-mentioned  Act 


on  registration  of  any  document  by  that  Act  required 
or  authorized  to  be  registered,  other  than  a  memo- 
randum of  association;  and  every  person  inspecting 
the  record  of  such  notice  with  the  registrar  shall  pay 
such  fee  as  is  for  the  time  being  payable  under  the 
last-mentioned  Act  for  inspection  of  documents  kept 
by  the  registrar  under  that  Act. 

45.  If  any  person  in  the  employment  of  the  com* 
pany— 

Wilfully  or  negligently  omits  or  delays  to  transmit 

or  deliver  any  message ; 
Or  by  any  wilful  or  negligent  act  or  omission  pre- 
vents or  delays  the  transmission  or  deliveiy  of 
any  message; 
Or  improperly  divulges  to  any  person  the  purport 
of  any  message,— 
He  shall  for  every  such  offence  be  liable  to  a  penalty 
not  exceeding  twenty  pounds. 

46.  Nothing  in  thb  Act,  and  nothing  in  any  future 
Special  Act,  except  so  far  as  express  provision  to  the 
contrary  hereof  may  be  thereby  made,  shall  relieve 
the  company  from  being  subject  to  any  restrictions, 
regulations,  or  provisions  which  may  hereafter  be 
made  by  Act  of  Parliament  respecting  telegraphs  or 
telegraph  companies  or  their  charges. 

Saving  as  to  Restrictiona  on  and  Duties  of  existing 
Companies* 

47.  Nothing  in  this  Act  shall  affeot  any  of  the 
enactments  specified  in  the  schedule  to  thb  Act. 

Powers  oj  her  MajestyU  Oovemment  over  Company. 

48.  If  one  of  her  Majesty's  principal  Secretaries  of 
Sute,  or  the  Board  of  Trade,  or  other  department  of 
her  Majesty's  Government,  requires  the  company  to 
transmit  any  message  on  her  Majesty's  service,  such 
message  shall  (notwithstanding  anything  hereinbefore 
contained)  have  priority  over  all  other  messages;  and 
the  company  shall  as  soon  as  reasonably  may  be, 
transmit  the  same,  and  shall,  until  transmission 
thereof,  suspend  the  transmission  of  all  other  mes- 
sages. 

49.  On  the  request  of  the  Board  of  Trade^the  com- 
pany shall  from  time  to  time  place  and  shall  maintain 
such  a  telegraph  as  the  Board  of  Trade  appoints,  to 
be  for  the  exdosire  use  of  her  Majesty,  and  to  be  ap- 
plied to  such  purposes,  whether  for  the  immediate 
service  of  her  Miyesty  or  otherwise,  as  her  Majesty 
thinks  fit. 

50.  If  the  company  refuses  or  neglects  to  pUce  a 
telegraph  in  accoi^nce  with  such  request  the  Board 
of  Trade  may  cause  such  a  telegraph  to  be  placed  in 
connexion  with  any  of  the  companyVi  works  by  such 
persons  and  in  such  manner  as  the  Board  of  Trade 
thinks  fit,  and  for  that  purpose  shall  have  and  may  ex- 
ercise all  the  powers  under  this  Act  or  otherwise  vested 
in  the  company;  subject,  nevertheless,  to  the  restric- 
tions and  provisions  under  this  Ait  or  otherwise  ap- 
plicable to  the  company,  and  without  prejudice  to  the 
exercise  by  the  company  of  the  powers  under  ttus 
Act  or  otherwise  vested  in  them. 

51.  Where  the  company  places  a  telegraph,  in  pur- 
suance of  soch  request  of  the  Board  of  Trade,  the 
Commissioners  of  her  Majesty's  Treasury  shall  pay 
to  the  company,  as  remonerattoa  for  the  same,  oat  .of 
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iDonej  to  be  provided  bj  Parliament  for  tbe  purpose, 
snch  snni,  annual  or  in  groes,  or  botb,  aa  may  be  set- 
tled hj  tiie  Board  of  Trade  and  the  companj  bj 
agreement,  or,  in  case  of  difference,  hj  arbitration, 
snch  arbitration  to  be  ccndncted  as  follows: 

(L)  The  Board  of  Trade  and  the  company  shall 
each,  within  fourteen  dajs  after  the  ddivery 
by  one  to  the  other  of  a  demand  in  writing 
for  an  arbitration,  nominate  an  arbitrator: 
(2.)  The  two  arbitrators  nominated  shall,  before 
entering  on  the  arbitration,  nominate  an 
umpire: 
(3.)  If  either  party  or  arbitrator  makes  defiinit  in 
nominating  an  arbitrator  or  umpire  within 
fourteen  days  afierreceiyiog  from  tbe  other 
a  demand  in  writing  for  snch  nomination, 
the  Lord  Chief  Justice  of  her  Majesty'^ 
Court  of  Common  Pleas  at  Westminster 
may,  on  the  request  of  the  Board  of  Trade, 
or  of  the  company,  by  writing  under  his 
hand,  nominate  an  arbitrator  or  umpire: 
(4.)  The  arbitrators  shall  make  their  award  within 
twenty-eight  days  after  their  nomination, 
otherwise  the  matter  shall  be  left  to  be  de- 
termined by  the  umpire: 
(5.)  The  umpire  shall  make  his  award  within 
twenty-eight  days  after  notice  from  the  ar- 
bitrators or  of  one  of  them  that  the  matter 
is  left  to  be  determined  by  him ;  or,  on  de- 
fault, a  new  umpire  shall  be  appointed  as 
nearly  as  may  be  in  manner  aforesaid,  who 
shall  make  his  award  within  the  like  time, 
or  on  default  be  superseded;  and  so  toties 
quoties: 
The  award  of  the  arbitrators  or  umpire  shall  be  final 
and  conclusive  as  between  the  Board  of  Trade  and 
the  company. 

52.  Where,  in  the  opinion  of  one  of  her  Majesty*s 
Principal  Secretaries  of  State,  an  emergency  has 
arisen  in  which  it  is  expedient  for  the  public  service 
that  her  Majesty's  Government  should  have  control 
over  the  transmission  of  messages  by  the  company's 
telegraphs,  the  Secretary  of  State,  by  warrant  under 
his  hand,  may  ^ect  and  cause  the  company's  works, 
or  any  part  thereof,  to  be  taken  possession  of  in  the 
name  and  on  behalf  of  her  Majesty,  and  to  be  used 
for  her  Majesty's  service,  and  subject  thereto,  for 
such  ordinary  service  as  may  seem  fit ;  or  may  direct 
and  anthorize  snch  persons  as  he  thinks  fit  to  assume 
the  control  of  the  transmission  of  messages  by  the 
company's  telegraphs,  either  wholly  or  partly,  and  in 
such  manner  as  he  directs.  Any  such  warrant  shall 
not  have  effect  for  a  longer  time  than  one  week  from 
the  issuing  thereof;  but  the  Secretary  of  State  may 
issue  successive  warranto  fh>m  week  to  week  as  long 
as,  in  his  opinion,  such  emergency  continues.  The 
Commissioners  of  her  Majesty's  Treasury  shall  pay  to 
the  company,  as  compensation  for  any  loss  of  profit 
sustained  by  the  company  by  reason  of  the  exercise 
by  the  Secretary  of  State  of  any  of  the  powers  of  the 
present  section,  out  of  money  to  be  provided  by  Pisr- 
liament  for  the  purpose,  such  sum  as  may  be  settled 
between  the  Secretary  of  State  and  the  company  by 
agreement,  or^  in  case  of  difference,  by  arbitration,** 
such  afbitration  to  be  conducted  in  manner  provided 


in  the  last  foregmng  section,  the  Secretary  of  State 
being  only  substituted  for  the  Board  of  Trade. 

63.  Where  it  appears  to  the  Board  of  Tfide  that 
any  provision  of  this  Act  has  not  been  complied  with 
on  the  part  of  the  company,  and  that  it  would  be  for 
the  public  advantage  that  compManee  therewith  ahoold 
be  enforced,  the  I^ard  of  Tnde  may  eertiff  accord- 
ingly to  her  Majesty's  Attorney-General  for  England 
or  for  Irdand,  or  to  the  Lord  Advocate  for  Sodland^ 
as  the  case  may  require;  and  thereupon  tbe  Attor- 
ney-General or  Lord  Advocate  may,  by  such  civil  or 
criminal  proceeding  as  tbe  case  may  require,  enforce 
compliance  with  such  provision  by  the  recovery  of 
penalties,  or  otherwise  according  to  law.  Hot  no 
such  certificate  shall  be  made  by  the  Board  of  Trade 
until  the  expiration  of  twenty-one  days  after  tb^ 
have  given  notice  to  the  company  of  thefar  rotention  to 
make  the  same.  Thb  provision  shall  be  deemed  to 
be  cumulative,  and  to  be  without  pr^odice  to  any 
other  remedv  or  process  against  the  company  on  the 
part  of  her  Majesty  or  of  any  person  or  body. 

SCHEDULE. 
Enactments  in  Special  Acts  of  existing  Companiit 
loAtcA  are  not  to  he  affected  by  tlUs  AoL 

LThe  parta  printed  in  Italioa  shew  the  portioD  cf  the  CDiet- 
monta  to  which  Saving  extendi] 

16  &  17  Vic  c.  dix.— The  British  Electric  Tel^ 
graph  Company's  Act,  1853. — Section  fortnthm 
(relating  to  works  afiecting  the  Thames). 

16  ds  17  Vic  c.  0(mi.— The  Electrie  Tdegnph 
Company's  Act,  \SS3.— Section  Jlfty-six  (relat&Dg  to 
works  affecting  the  Thames). 

24  &  25  Vic.  a  IxL— The  Universal  Private  Te- 
legraph Company's  Act,  1861. — Section  twentj/'sem 
(relating  to  works  affecting  the  Mersey  dock  eetate). 

24&2S  Vic  c  zdi.— Bonelli's  Electric  Telegnph 
Act,  1861. — Sections  twenty 'Jive^  twenty-six,  twa^- 
ty-seven  (relating  to  works  affecting  tbe  Tbamei), 
and  thirty-eight  and  thirty-nine  (relating  to  wocfa 
affecting  the  Mersey,  and  to  the  Mersey  and  Iiwell 
navigation). 

25  d  26  Vic  c  cuzi.r—nnited  Kingdom  Electrie 
Telegraph  Act,  lS6l.-^Sectionsfiftyihree,Jift9'Jwr, 
fifty 'Jive  (relating  to  works  affecting  theThame8),/yi|f- 
seven^  fifty^kt  (relating  to  works  affecting  the  Mer- 
sey, and  to  the  Mersey  and  Irwell  navigatioD),  sssesr 
ty-four  (rekting  to  a  sale,  transfer,  or  lease),  aad 
se^entyetx  (relatbg  to  works  in  Scotland). 


CAP.  CXIIL 

An  Act  to  prohibit  the  Sale  and  Use  of  poisoned 
Grain  or  Seed.  [28th  Jnfy,  1863.] 

Sec  1.  Short  title  of  Act 

2.  Penalty  for  adling  poisoned gratn^  seedier 

meoL 

3.  Penalty  for  sowing^  ^  poisoned  grain,  9^ 

or  meaL 

4.  SoltOions  or  infusions,  ^  allowed  for  uk  « 

agriculture^ 

5.  Becotfery  oj  penalties.    AppUeation  ofWi 

12  Vict,  c  43,  and  14  ^  15  VicL  c.  93, 
to  Ais  Act.  Informer  (hot  a  constabU) 
entiUed  to  moiety  oJ  penalty:  Indmn^  fo 
witnesses^  j-c. 
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^WvBMMB  it  ii«ipedleDt  to  prokibit  the  atle  tnd  Hie  of 
poiBODedgntnorMed:'  *fie  it  enaoted  by  the  QiieeD*s 
BoHexedleat  najeaty,  by  and  with  the  advioe  and 
oooseot  of  the  lords  spiritoal  and  temporal,  and  eom- 
BMhfl^faithbpraieiit  Parfiament  aaeembled,  and  by 
tke  toAority  of  the  same,  as  foliours: 

1.  This  Act  may  be  eited  for  all  purposes  as  **  The 
Pi)iioDed  Qiaia  ProhilMtion  Act»  1863.** 

2.  Sfeiy  penoD  who  shall  oflfor  or  expose  for  sale 
or  seD  soy  grunt  Med*  t>r  meal  which  has  been  so 
Meeped  or  dipped  in  poison,  or  with  which  any  poi- 
m  or  any  ingredient  or  preparation  has  been  so 
nisid,  88  thereby  to  render  the  same  poisonous,  and 
oleolsted  to  desMy  Ufo,  shall  in  either  case  for  oveiy 
Mek  offence,  open  snmmaiy  oonvielion,  as  heueinafter 
pnmded,  forfeit  any  sum  not  exceeding  ten  pounds. 

3.  E?^  person  who  shall  knowingly  and  wilfoUy 
nw,  eBit,  set,  lay,  put,  or  place,  or  cause  to  be  sown, 
cttt,  sat,  Uid,  pn^  or  placed,  into,  in,  or  npon  any 
giomd orolher  exposed  place  or  situation,  any  such 
gtiin,  sBed,  or  meal  whidi  has  been  so  steeped  or  dip- 
ped io  poison,  or  with  which  poison  or  any  ingredient 
orprepsia^nhasbeen  so  mixed  as  thereby  to  ren- 
der nchgrsin,  seed,  or  meal  poisonous,  and  odculated 
(0  destroy  life,  sBall,  upon  a  summary  oonviction 
thereof  as  hereinafter  provided*  forfeit  any  sum  net 
exoeediag  ten  pounds. 

4.  Nothing  in  this  Act  shall  prohibit  the  ofiforiog 
or  exponng  for  sale  or  selling  or  the  use  of  any  soln- 
tioD  or  ui^ioo,  or  any  material  or  ingredient  for 
dmaiog,  protecting,  or  preparing  any  grain  or  seed 
ibr  hmajkB  use  in  agriculture  only,  or  the  sowing  of 
lodi  bst-mentioiied  grain  or  seed  so  prepared, 

5i  Ail  penalUes  imposed  by  this  Act  may  be  reco- 
yminEngUmd  and  Irdand  before  two  justices  of 
the  pesos,  and  in  Sootkmd  before  two  justices  of  the 
peiee  or  the  sheriff;  and  for  that  purpose  in  Engkmd 
ndiSooCfaMttheproTisien  of  the  Act  of  theelcTenthaiid 
twelfth  jesrs  of  her  present  Majesty,  chapter  forty- 
three,  sad  m  Ireland  the  *'  Petty  Sesnons  (Ireland) 
Act,  1861,"  shall  extend  and  apply  to  this  Act,  and 
to  ill  proceedings  in  relation  thereto;  and  it  shall 
not  in  say  such  proceedings  be  necessary  to  allege  or 
ptOTo  the  ground  or  other  pU»e  where  an  offence  is 
eoDinitted  to  be  the  property  of  or  occupied  by  any 
pereoa:  Proyided  always,  thai  the  oonTio^ng  justices 
or  sheriff  may,  if  they  or  he  shall  think  fit,  award  to 
the  informer  or  prosecutor  (not  being  a  police  con* 
itiUe  or  peaoe  officer)  in  any  such  proceediaffi  any 
portba  not  exceeding  one  moiety  of  any  penalty  re- 
eorered  under  the  aforesaid  enactments:  Provided 
^  that  erery  informer  or  prosecutor,  and  every  per- 
loft  who  shall  give  evidence  agmnst  any  other  person 
Piveeedod  against  nnder  this  Act,  shall  be  freed  and 
disehirged  from  any  such  penalty  which  he  may  have 
iicorred  for  or  by  reason  of  his  havmg  participated  or 
tided  in  the  commission  of  the  offence  with  respect  to 
whieh  be  shall  so  inform  or  prosecute  or  give  evidence, 
Kovided  the  information  against  such  other  person 
his  been  hiidt  or  such  evidence  has  been  given,  before 
^  laying  of  any  information  Qf  any)  against  such 
i^fonaer,  prosecutor,  or  witness  for  the  recovery  of 
^f  penalty  he  mi^  have  so  incunred. 


CAP.  OXIV. 
An  Act  to  amend  the  Laws  relating  to  Fisheries  in 
Ireland.  [28th  /tf/y,  1863.] 

Sec  1.  Short  tiOe. 

2.  Application  o/AeL 

3.  Prohibition  (^hag-neU  m  certain  plaoee. 

4.  Penalty  on  new  fixed  nets. 

5«  Cotnmieeionere  to  inquire  ae  to  fixed  nets* 

6.  Certificate  ae  to  certain  fixed  nets. 

7.  Commieeionere  to  inquh^  ae  to  fishing  weirk 

5.  Pereone  tmlauifidfy  erecting  or  heqnng  up 

any  fishing  weir  upon  a  river  qfUr  wntioeto 
Jorfai  £60,  with  eosU  oj  suit. 
9*  As  to  construction  of  free  gc^. 

10.  Ae  to  construction  of  boxes  and  eribe  tnFiA-- 

ing  weire  and  filing  miUdams. 

11.  Extension  qfweeklg  dose  time  when  inexpe^ 

dient  to  make  a  free  gap, 

12.  Eules  for  ei^orcing  free  gtgu  in  fishing  weire. 

13.  Proceedinge  for  abatsmeni  of  iliegol  nets  and 

weire. 

14.  Appeal  from  decision  of  S^pedal  Commie^ 

ewnerSa 

15.  Tranefer  ofpowere  to  new  oommiseionere. 

16.  Fishing  with  nets  near  mUldam. 

17*  Power  to  define  estuariee  and  mouthe  of 


la  Forjeiture  of  boat  in  HUgal  fishing. 

19*  Dedaration  as  to  meaning  of  certain  terms. 

20.  n  eekfy  dose  eeason. 

21.  Alteniion  of  annual  dose  time. 

22.  Exeq^tion  of  eabnon  or  trout  caught  or  kq4 

for  certain  purpoeea. 

23.  Season  fi>r  angling  with  single  rod  and  line. 

24.  Ae  to  use  of  eaknonnete  during  certain  houre 

in  rivers. 

25.  Ae  to  ecaring  or  obstructing  the  free  passage 

of  eabnon  or  trout  during  weekly  doee 


26.  Additional  licence  duties  on  fixed  engines. 
21.  Magistrates  paying  duty  to  be  ex  ojfido  mem- 

bere  of  board, 
28.  Hew  elections  of  conservators. 
29«  Residence  or  gtudifications  of  conservators.  . 

30.  Aeto  use  of  hydraulic  machines. 

31.  Saknion  paseee  and  fish  laddmto  be  cpen  to 

inspection. 

32.  Appointmeni  of  oommissionerJl  under  sign 


33.  Commissionere  to'haoe  a  common  seaL 

34.  Commieeionere  not  to  sit  in  Parliament. 

35.  Acteqfihecammisaionere. 

36.  ne  treasury  to  fix  salaries^  ^  andjtppokd 

additional  officers. 

37.  Dttroffon  ofoffios  of  oommissionisrs. 

38.  Powers  of  commisdonsrs. 

39.  Penally  for  fedee  swearing. 

40.  Proceedings  before  commissioners  not  to  be 

restrained  by  n^unotion^  ire 

41.  Prooeedinge  not  to  abate  by  death,,4re. 

42.  Provision  on  determination  oj  office  of  Spe- 

dal  Oommissumers. 

43.  Courts  may  award  costs. 
4t.  Construction  of  Act. 
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45.  Recovery  of  penaUiea. 

46.  Saving  clause. 

47.  As  to  fixed  enginee  now  in  mm. 

*  Whsreas  it  U  expedient  to  make  farther  provision 
ibr  carrying  into  effect  the  Uw  relating  to  the  salmon 
fisheries  in  Ireland: '  Be  it  therefore  enacted  bj  the 
Qneen^s  most  excellent  Majesty,  bj  and  with  the  ad- 
rice  and  consent  of  the  lords  spiritual  and  temporal^ 
and  commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same  as  follows: 

Preliminary. 

1.  This  Act  may  be  cited  for  all  parposes  as 
••The  Salmon  FUhery  (Ireland)  Act,  1863.'' 

2.  This  Act  shall  not  i^ply  to  England  or  Scot' 
land. 

Regulationa  a$  to  fixed  Engines. 

3.  After  the  passing  of  this  Act  no  bag-net  shall 
be  placed  or  allowed  to  continne  in  any  mor  or  the 
estnary  of  any  river,  as  snch  river  or  estaary  has  been 
defined  by  the  Commissioners  of  FUheries  or  shall  be 
defined  by  the  Gommbsioners  under  this  Act,  or 
within  a  distance  of  less  than  three  statute  miles  from 
the  month  of  any  river  as  defined  as  aforesaid. 

Any  bag- net  placed  or  continued  in  contravention 
of  this  section  shall  be  deemed  to  be  a  common  nui- 
sance and  may  be  taken  possession  of  or  destroyed; 
and  any  bag-net  so  placed  or  continued,  and  any  sal- 
mon ulkBn  by  such  bag-net,  shall  be  forfdted,  and,  in 
addition  thereto,  the  owner  of  a  bag-net  placed  or 
continued  in  contravention  of  this  section  shall,  for 
each  day  of  so  placing  or  allowing  the  same  to  be 
oontinu^,  incur  a  penalty  of  not  less  than  five  pounds 
and  not  exceeding  twenty  pounds. 

But  no  person  shall  incur  any  penalty  under  this  sec- 
Uon  in  respect  of  any  bag-net  if  he  removes  the  same 
within  fourteen  days  after  the  passing  of  this  Act: 
Provided  always,  that  no  bag-net  now  legally  existing 
shall  be  liable  to  be  abated  or  removed,  or  be  deemed 
illegal  under  this  Act,  by  reason  of  its  being  within 
three  miles  of  the  mouth  of  a  river  in  the  whole  of 
which,  including  all  tributary  rivers  and  lakes  upon 
its  course,  the  proprietor  of  such  bag-net  has  the  ex« 
elusive  right  of  catching  salmon. 

4.  No  fixed  net  that  was  not  legally  erected  for 
catching  salmon  or  trout  during  the  open  season  of 
one  thousand  eight  hundred  and  sixty-two  shall  be 
placed  or  used  for  catching  salmon  or  trout  in  any 
inland  or  tidal  waters. 

Any  net  placed  or  nsed  in  contravention  of  thb 
section  shall  be  deemed  to  be  a  common  nuisance,  and 
may  be  -taken  possession  of  or  destroyed;  and  any 
net  so  placed  or  used,  and  any  salmon  taken  by  such 
net,  shall  be  forfeited ;  and,  in  addition  thereto,  the 
owner  of  a  net  placed  or  used  in  contravention  of  this 
section  shall,  for  each  day  of  so  placing  or  using  the 
same,  incur  a  penalty  of  not  less  than  five  pounds 
aud  not  exceeding  twenty  pounds. 

5.  Subject  to  snch  appeal  as  is  hereinafter  men- 
tioned, the  Special  Commissioners  appointed  under 
this  Act,  hereinafter  referred  to  as  the  Commissioners, 
shall  abate  and  remove  all  fixed  nets  erected  or  used 
for  catching  salmon  or  trout  in  Ireland  that  are  in 
their  judgment  injuriona  to  navigation,  and  shall  in* 


qnire  into  the  legality  oC  and  if  satisfied  of  thdr  iOs- 
gality,  remove  all  saeh  other  fixed  nets  erected  or  luod 
as  aforesaid  as  are  in  contravention  of  ssy  Act  of 
Pariiament  or  law  in  foroe  m  Ireland, 

6.  Where  any  fixed  net  other  than  a  bsg-set  |uro« 
hlbited  by  this  Act  is  in  use  at  the  time  of  the  pass- 
ing of  this  Act,  and  any  person  cUims  to  have  erected 
the  same  in  pursuance  of  the  Act  of  the  seasion  of  tbe 
fifth  and  sixth  years  of  the  reign  of  her  present  Mi- 
jesty,  chapter  one  hundred  and  sixt  the  oommis- 
sionera  may,  on  proof  being  given  to  their  satisfae- 
tion  that  such  fixed  net  has  been  erected  io  pursnaooe 
of  the  said  provisions,  certify  to  that  effect,  statiog  in 
the  certificate  the  situation,  sixe,  and  deacripCioD  of 
the  net,  and  the  person  who  has  the  right  to  erect 
tbe  same,  in  pursuance  of  such  last-mentioned  prori- 
sions.  A  certificate  given  in  pursuance  of  this  notice 
shall  be  deemed  to  be  an  order  of  the  commissionerBi 
and  to  be  subject  to  appeal  as  such.  If  nosppealed 
from,  or  as  confirmed  or  amended  on  appeal,  sndi  cer- 
tificate shall  be  conclusive  evidence  that  tbe  person 
therein  named  is  tbe  person  specified  in  the  said  Act 
as  entitled  to  exercise  the  right  therem  giveo,  hot  it 
shall  not  render  any  net  legal  that  would  be  otherwise 
illegal  by  reason  of  its  l)eing  injftrions  to  narigatioo, 
a  common  unisance  to  the  pnbUc  right  of  fishing,  or 
otherwise  in  violation  of  common  law  or  soy  Act  of 
Parliament. 

7.  Subject  to  such  appeal  as  is  herooafter  men- 
tioned, the  commisnoners  shall  inquire  into  the  lega- 
lity of  all  fishing  wehis  throughout  Ireland,  and  shall 
remove  sueh  as  are  in  contravention  of  any  Act  of 
Parliament  or  law  in  force  in  Irelandf  with  this  qnali- 
fication  that  where  a  fishing  weir  is  illegal  onij  by 
reason  of  its  not  having  a  free  gap,  as  reqnired  hj 
law,  this  section  shall  not  empower  tiie  commissionen 
to  remove  such  fishing  weir,  if  an  undertakmg  be  en- 
tered into  to  the  satisfaction  of  the  commissiooen,  b/ 
the  owner  or  other  person  interested  in  such  weir,  to 
make  a  legal  free  gap  therein  within  a  time  to  be  pro- 
scribed by  the  commissioners,  and  a  free  gap  is  nude 
accordingly. 

8.  If  any  person  has  unlawfully  erected  or  kept  np, 
or  shall  unlawfully  erect  or  keep  up,  any  fishing  veir 
upon  any  river,  and  a  notice  shall  be  served  in  writii^ 
upon  the  proprietor  or  occupier  of  snch  weir,  or  bis 
known  agent,  by  the  owner  or  occupier  of  aoy  gronods 
on  the  bMiki  of  such  river  on  which  snch  weir  has 
been  or  shall  be  erected,  requiring  him  to  prostrate  or 
open  the  same  within  the  space  of  thirty  dajs  from 
the  service  of  such  notice;  if  such  proprietor  or  occa- 
pier  of  such  weir  shall  not  within  tiiat  time  abate  or 
prostrate  the  same,  he  shall  forfeit  a  soin  of  fifl^ 
pounds,  together  with  costs  of  suit,  to  be  recorered  j 
by  action  of  debt  in  any  of  her  Majesty's  coarts  of  re- 
cord, one  moiety  thereof  to  be  to  the  use  of  tbe  per* 
son  who  shall  sue  for  the  same,  and  tiie  other  to  m\ 
use  of  the  conservators  of  the  district  in  ^^ch  sncj 
weir  has  been  or  shall  be  nulawfully  erected  or  lu9|  j 
up ;  and  tbe  said  court  shall  adjudge  sach  weir  to  W  | 
abated  at  the  expense  of  the  defendant  in  sQch  iXr 
tion:  Provided  always,  that  notiiing  in  this  secti«| 
contained  shall  restrict  the  powers  by  tiiis  Act  gir« 
to  the  commissioners. 

9.  In  every  fishmg  weir  there  shall  be  a  fieigV 
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or  opening  io  aocorilaoce  with  the  regitlations  follow- 
bg,  onder  the  powers  of  this  Act;  (that  is  to  say) 
(K)  The  free  gap  shall  be  sitaate  in  the  deepest 

part  of  the  stream: 
(2.)  The  sides  of  the  gap  shall  be  in  a  line  with 
and  parallel  to  the  direction  of  the  stream 
at  the  weir: 
(3.)  The  bottom  of  the  gap  shall  be  level  with  the 
natural  bed  of  the  stream  aboye  and  below 
the  gap: 
(4.)  The  width  of  the  gap  in  its  narrowest  part 
shall  be  not  less  than  one  tenth  part  of 
the  width  of  the  stream:  Provided  always, 
that  inch  gap  shtil  not  be  required  to  be 
wider  than  fifty  feet,  and  shall  not  in  any 
case  be  narrower  than  three  feet;  and  pro- 
Tide4  also,  that  no  existing  gap  in  any 
weir  shall  be  redoeed  in  width,  or  a  gap  of 
less  width  sabstitoted  in  lien  thereof,  or 
any  alteration  made  therein  so  as  to  reduce 
the  flow  of  water  through  such  gap: 
Provided  always,  that  no  person  shall  be  entitled  to 
any  oompensation  by  reason  of  the  enforcing  of  any 
free  gap  in  any  weur,  anything  to  the  contrary  in  any 
Act  notwithstanding. 

10.  The  following  rules  shall  be  observed  in  rela- 
tioo  to  the  construction  of  boxes  and  cribs  in  fishing 
weirs  and  fishing  mOldams;  (that  is  to  say) 

(1.)  The  upper  surface  of  the  sill  shaU  be  level 

with  the  bed  of  the  river: 
(2.)  The  bars  or  inscales  of  the  heck  or  upstream 
dde  of  the  box  or  crib  shall  not  be  nearer 
each  other  than  two  inches,  and  shall  be 
capable  of  being  removed,  and  shall  be 
placed  perpendicularly:  The  boxes,  cribs, 
or  cruives  shall  not  be  built  over,  or  in  any 
other  manner  hidden  from  public  inspec* 
tion:* 
And  the  owner  of  any  fishing  weir  or  fishing  milldam 
that  has  attached  thereto  any  box  or  crib  in  contra- 
vention of  this  Act  shall  bring  the  same  into  confor- 
mity with  this  Act  within  six  months  after  the  com- 
moiGement  of  this  Act;  and  he  shall  incur  a  penalty 
of  not  lees  than  five  pounds  and  not  exceeding  twenty 
pounds  for  every  day  after  the  expiration  of  such  pe- 
riod of  six  months  during  which  he  fails  to  comply 
with  the  provuions  of  this  section;  and  any  owner 
^ng  so  to  maintain  the  same  shall  incur  a  penalty 
not  less  than  one  pound  and  not  exceeding  five 
ponnds  for  every  day  during  which  such  faUure  conti- 
nnes. 

11.  In  any  case  where  the  breadth  of  the  river 
where  any  chartered  or  patent  fishing  weir  now  exists 
shall  not  exceed  forty  teet,  and  it  might  be  inexpe- 
dient to  require  a  free  gap  to  be  made  thereiuy  the 
commissioners  may,  if  th^  think  fit,  instead  thereof, 
direct  by  their  order  the  extension  of  the  weekly  close 
time  for  a  period  of  twenty-four  hours. 

12.  The  following  rules  shall  be  observed  for  the 
purpose  of  enforcing  efficient  free  gaps  in  fishing 
weirs;  (that  is  to  say) 

(I.)  Where  a  weir  is  without  a  legal  free  gap  at 
the  time  of  the  commencement  of  this  Act, 
the  owner  of  such  weir  shall  within  twelve 
months  after  the  commencement  of  this  Act 


make  such  a  gap,  and  if  he  does  not  he 
shall  Incur  a  penalty  not  less  than  five 
pounds  and  not  exceeding  fifty  pounds  for 
every  day  after  the  expiration  of  such  pe- 
riod of  twelve  months  during  which  he 
does  not  make  such  gap: 

(2.)  Where  a  fi^  gap  has  beien  made  m  a  wdr, 
but  the  same  is  not  maintained  in  accord- 
ance with  this  Act,  the  owner  of  such 
weir  shall  incur  a  penalty  not  exceeding 
five  pounds  a  day  for  each  day  he  is  in  de- 
fault: 

(3)  No  alteration  shall  be  made  in  the  bed  of  any 
river  in  such  manner  as  to  reduce  the  fiow 
of  water  through  a  free  gap:  If  it  is,  the 
person  making  the  same  shall  incur  a  pe- 
nalty not  less  than  five  pounds  and  not  ex- 
ceeding fifty  pounds,  and  a  further  penalty 
of  one  pound  a  day  until  he  restores  •  the 
bed  of  the  river  to  its  original  state: 

(4.)  No  person  shall  place  any  ol^truction,  use  any 
contrivance,  or  do  any  act  whereby  fish 
may  be  scared,  deterred,  or  in  any  way 
prevented  fh>m  freely  entering  and  passing 
up  and  down  a  free  gap  at  dl  periods  of 
the  year,  or  shall  use  any  nets  or  other  en- 
gines within  fifty  yards  above  or  below  any 
free  gap;  and  any  person  placing  any  ob- 
struction, using  any  contrivance,  net,  or  en- 
gine, or  doing  any  act  in  contravention  of 
the  regulation  ketly  hereinbefore  contained, 
shall  incur  a  penalty  not  less  than  five 
pounds  and  not  exceeding  twenty  ponnds 
for  the  first  offence,  and  not  less  than  ten 
pounds  and  not  exceeding  fifty  pounds^  for 
each  subsequent  offence. 

13.  Before  removing  any  illegal  fixed  net  or  illegal 
fishing  weir,  the  commissioners  shall  take  the  same 
proceedings  as  to  summoning  the  parties  interested  in 
such  net  or  weir,  and  as  to  hearing  such  parties,  and 
any  evidence  they  may  produce,  as  the  commissioners 
under  the  Salmon  Fisheries  Acts  are  thereby  required 
to  take  where  any  parties  complain  of  the  erecting, 
maintaining,  or  using  any  fixed  engine;  and  a  sum- 
mons issued  by  the  commissioners  shall,  in  respect  of 
the  proceedings  to  be  taken  by  the  commissioners,  be 
deemed  to  be  equivalent  to  a  complaint  made  under 
the  said  sectioh. 

14.  If  any  person  feels  aggrieved  with  any  deci- 
sion of  the  commissioners  (and  for  the  purposes  of  an 
appeal  a  dismissal  of  a  complaint  shall  be  deemed  to 
be  a  decision),  the  person  aggrieved  may  appeal  as 
follows,  and  not  in  manner  provided  by  the  Salmon 
Fisheries  Acts;  that  is  to  say, 

1.  The  appeal  shall  be  to  the  Court  of  Queen's 

Bench  in  Ireland. 

2.  The  appeal  shall  be  by  special  case  stating  the 

facts  and  the  grounds  for  the  decision. 

3.  The  special  case  shall  be  settled  by  the  commis- 

sioners upon  the  application  of  the  appelUnt 
to  be  made  in  writing  within  seven  days  after 
the  delivery  of  the  decjsion,  and  not  aftcr« 
wards, 

4.  The  application  for  a  case  shall  not  be  enter- 

tained by  the  commissioners  unless  the  appel- 
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l^nt  at  the  tioM  of  makiQg  the  wse  enter  into 
H  raoognlianee  befyre  the  Mid  commiestonen 
or  a  JQBtice  of  the  peace,  with  or  withoat  sure- 
ties, and  in  such  snm  as  the  Gominissionera  or 
tfie  jqstice  think  fit,  conditioned  to  prosecute 
without  dekij  the  appeal,  and  to  submit  to 
the  jndgment  of  the  Court  of  Qaeen^s  Bench, 
and  to  pay  such  costs  as  maj  be  awarded. 

6.  The  sp^oialcase  shall  be  signed  bj  ^he  commis- 

aioners.  and  shall  be  ddiverad  to  the  appel- 
lant bj  the  ^commissioners  on  payment  by  htm 
of  such  fees  as  are  hereinafter  mentioned. 
C  Oaihe  veceipt  of  the  special  case  the  iq>pellant 
shall  within  three  days  eenre  a  popy  on  the 
.o|her  party  to  the  prooeedings,  and  transmit 
by  post  or  otherwise  the  original  case  to  the 
proper  officer  of  the  Go^rt  of  Queen's  Bench 

7.  The  fees  to  be  charged  In  respect  of  the  prepa- 

jnation  of  the  special  case  shall  be  the  same 
ftes  as  are  ohargeable  for  the  preparation  of  a 
apecial  case  by  the  i^ct  passed  |n  the  session  of 
the  twentiethaad  twenty-first  years  of  the  reign 
of  her  present  Majesty,  chapter  forty-three, 
intitnled  An  Act  to  improve  the  AdmitUstra- 
Mian  of  the  Law  eo  far  aa  reepeofe  summary 
Frodedings  he/ore  Judioee  of  tke.Peaoet  and 
hereinafter  referred  to  aa  **  The  Summary  Ju- 
risdiction Act^ 
S»  The  commissioners  may  refiiae  to  state  a  case 
when  they  are  of  opinion  that  the  application 
IsfiJTolous,  but  if  they , so. reAise. they  shsll, 
on  the  request  of  the  appeUeiit,  giye  him  a 
certificate  stating  the  ground  of  their  refusal. 

9.  When  a  party  i^ves  in  good  faith  notice  of  an 

appeal  under  this  section,  but  onuts  through 
mistake  to  do  aome  act  nece«»ry  to  pwfect 
the  appealt  the  Appellate  Court  may  permit 
an  amendmeot  on  such  terms  as  it  thinks  just 

10.  After  the  dedsion  of  the  Court  of  Queen's 
Boioh  has  been  given  on  a  case  stated  as 
aforeseid,  the  commissioners  shall  have  the 
same  poweia  to  enforce  that  decision^  <wfaen 
affirpied  or  amended,  as  they  would  have  had 
to  have  enfoEoed  their  ori(]^iial  dedsien  if  it 
had  not. been .iH^pealed  from. 

M.  Seve  aa  hereinbefore  variad,  the  provisions  of 
the  Summary  Jurisdiction  Act  ja  to  the  powen ; 
of  the  Superior  Court,  as  to  directing  a  spe- 
cial ease  t^  be  stated,  aa  to  the  ealbrdng  of 
mcognizences,  and  aa  to  all  other  matters, 
shaU  apply  fto  an  appeal  under  this  section  in 
the  same  maimer  as  if  the  words  «' justice  or 
justices  ^  in  the  md  Somm^  Jurisdiction 
Act  included  **  the  special  ooqimisaioners  ap- 
pointed under  this  AcN" 

.12.  Any  act  required  by  this  .section  to  be  done 
hy  the  commisaioneia  migr  be:  done  by  two 
of  them*  of  whom  the  banister  herem -after 
mentjoeed.  shall  be  ene. 

13.  The  decision  of  the  Conrt  of  Queen's  Bench  in 
.    respect  of  any  case   brought  befbre  them 
under  this   section  shall,  unless  the  Conrt 
otherwise  directs,  be  final 

15.  AD  powers,  rightSi  privUeges,  and  j^nrisdictions 


vested  in  or  ezeniped  by  the  oommisaionetB  of  pub- 
lic works  and  the  mspecting  oommisnooers  of  fish* 
eries,  .or  any  of  them,  by  any  Act  rela^  to  sshnou 
fisheries,  with  the  exception  of  the  powers  reUting  to 
oysters  and  white  sea  fish,  shall  be  transfened  to  and 
vest  in  the  ^ommissionem  i^ppointed  under  this  Act 
during  their  continuance  in  offieOi  and  nay  be  exer- 
cised by  tbenu 

Mitcdlanio^ 

16.  Notwithstanding  anything  contamed  in  the 
said  Saknon  Fisheries  Acts,  it  shall  not  be  UwfU  for 
eoy  person  or  persons,  althoni^.lawfnllly^possessed  of 
a  several  fishmr  for  twen^  years  next  befbre  the 
passuig  of  the  Act  of  the  session  of  the  thirteenth  and 
fourteenth  years  of  the  reign  of  her  {Nresent  Majeatj, 
chapter  eighty-eight,  to  use  any  box,  crib,  entire, 
net,  mstmment,  or  device  for  taking  fish  (save  and 
except  rods  and  linea  only)  ator  withm  fifty  yaids, 
either  above  or  below  a  milldam,  unless  there  is  at- 
tached lo  such  milldam  a  fish*pas8  of  such  form  and 
dimensions  as  may  be  approved  of  by  the  commianon- 
en,  nor  unless  sndifish-pasa  has  constantly  numing 
through  it  such  a  flow  of  water  as  wUI  enable  salmoB 
to  pass  up  and  down  it;  any  person  offendug  against 
this  dense  shall  for  each  offence  inonr  a  penally  of 
not  less  than  five  pounds,  and  not  exoee^ng  twentf 
ponnds,  recoveraUe  by  imy  one  who  wiU  sue  for  the 
same. 

17.  Notwithstanding  anything  oontuned  in  the 
Salmon  Fisheries  Acts,  oj  any  definition  of  the  com- 
missioners actmg  in  pursuance  of  those  Aets,  the 
commissioners  under  this  Act  shall  mait  out,  by  re- 
ference to  maps  or  otherwise,  what  are  to  be  the 
boundaries- of  mouths  of  rivers  and  estuaries,  and  the 
boundaries  between  the  tidal  and  fresh  water  portions 
of  every  river,  for  the  purposes  of  this  Act  and  the 
said  Salmon  Fisheries  Acts,  with  power  where  sereni 
streams  flow  in^to  a  common  mouth  or  esteaiy  to  de- 
dare  that  the  outlets  of  such  streams  form  separate 
mouths  or  estuaries.  The  oommissioiierB  may  also 
define  the  point  or  pomts  of  mouths  of  rivers  or  estu- 
aries from  which  distances  are  to  be  measured  mider 
this  Act  and  the  Salmon  Fisheries  Acts. 

18.  If  it  be  proved  to  the  satisfaction  of  the  jos- 
tioes  that  any  boi^  cot,  or  cnrragh  found  on  or  sear 
waters  fiwqneated  by  aalmon  or  treat  has  beep  osed 
for  rthe  capture  of  salmon  cyr  ^roat  during  any  part  of 
the  annual  or  ireekly  ekae  time,  the  pereon  orpenoos 
who  ihsU  be  proved  lo  have  used  anch  boat,  eoti  or 
cnrragh  for  the  capture  of  sahnon  or  trout  during  the 
annual  or  weekly  dose  time  shall  for  the  first  oftooe 
be  anbjeot  to  a  penalty  not  exceeding  fivei  pwmds, 
and  for  the  second  or  any  subsequent  offence,  in  sd- 
dition  to  the  foregoing  penalty,  the  boat,  cot,  or  cnr- 
ragh so  used  may  be  seised  and  forfeited;  bot  tha 
section,  so  fiur  as  relates  to  the  forfeiture  of  the  boat, 
cot»  or  cnrragh,  shall  not  come  into  operation  where  a 
boat  is  used  by  some  person  other  than  the  owner 
thereof,  and  the  owner  proves  to  the  satisfection  of 
the  justices  that  it  waa  fio  need  without  his  knowledge 
or  consent. 

19.  It  U  hereby  dedared,  that  for  the  purposes  of 
the  said  Salmon  Fisheries  Acts  and  of  this  Act  "^  Jen- 
kin"  and  ••  Qraveiling"  are  deemed  to  be  ''mUbm," 
and  ** springtides "  mean  ^  orduary  spring  tides. 
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20i  There  shall  be  repealed  so  maeh  of  the  said 
SilfflOD  Fisheries  Acts  as  provides  that  it  shall  not 
be  Itwfal  to  take  or  kill  any  salmon  or  troat  between 
Bit  of  the  clock  on  Saturday  evening  and  six  of  the 
dock  on  Monday  morning,  or  between  the  low  waters 
next  in  point  of  time  to  those  periods  respectively, 
md  the  sMd  Acts  shall  be  construed  as  if  it  had  been 
enacted  therein  that  no  salmon  or  tront  shall  be  fished 
ibr  or  taken  in  any  way,  except  by  single  rod  and 
line,  between  six  of  the  dock  on  Saturday  morning 
ud  six  of  the  clock  on  the  sncceeding  Monday  morn- 
ing; and  all  penalties  imposed  by  the  said  Salmon 
Fbheries  Acts,  and  the  provisions  made  for  enforcing 
t!i^  prohibition  contained  in  the  said  Acts,  and  pro- 
Tiding  ibr  the  ft«e  passage  of  aalinbn  and  tront  dur- 
ing the  times  therein  fn  that  behalf  mentioned,  shall 
ipply  aocordhigly,  with  this  addition,  that  any  net  or 
other  iostrnment,  tor  the  inscales  or  gates  and  rails  of 
any  crib,  box,  or  cmlve  need  between  the  times 
aforeaud  shall  be  fbrfeited,  and  also  that  when  any 
aahnon  er  tront  is  taken  at  any  fishing  weir  during 
tbe  weeVly  dose  season  in  contravention  of  this  Act 
and  the  said  Salmon  Fisheries  Acts,  or  when  any 
box,  crib,  or  cmive  is  during  the  weekly  close  season 
left  imopened  or  otherwise  left  not  in  conformity  with 
tile  aaid  Acts,  the  penalty  in  that  behalf  imposed  by 
ihe  aud  Acts  shall  be  payable  in  respect  of  each  box, 
crib,  or  eruive  In  the  wdr  in  which  any  fish  is  so  ille- 
p&j  taken,  6r  which  is  left  as  aforesaid  unopened  or 
not  in  conformity  with  the  sdd  Acts. 

21.  There  shall  be  repealed  so  much  of  the  thirty- 
thiid  section  of  the  Act  of  the  session  of  the  fifth  and 
sixth  jears  of  the  reign  of  her  present  Majesty,  chap- 
ter one  hundred  and  six,  as  provides  that  the  annual 
cioae  aeason,  or  period  during  which  it  shall  not  be 
htwAil  to  take  salmon,  shall  not  comprise  fewer  than 
one  hnndred  and  twenty-four  days  in  each  year;  and 
in  lieu  thereof  be  it  enacted,  that  such  annual  dose 
beaaon  or  period  during  which  it  shall  not  be  lawful 
to  take  salmon  shall  not  comprise  fower  than  one 
hnndred  and  sixty-eight  days  in  each  year;  and  nntil 
an  alteratbn  is  made  by  the  commissioners  in  pursu- 
inoe  of  the  powers  given  to  them  by  the  Salmon  Fish- 
eriea  Acts  and  this  Act,  there  shall  be  added  at  the 
end  of  the  dose  time  n6w  eatablished  for  each  fishery 
aneh  number  of  days,  if  any,  as  may  be  required  to 
make  the  number  of  close  days  constituting  the  annual 
doae  tune  in  that  fishery  amount  to  one  hnndred  and 
rixty-eight  days. 

21  Kothing  in  this  Act  contmned  shall  apply  to 
n>7  peraon  who  shall  catch  or  attempt  to  catch,  or 
ahall  have  in  his  possession,  any  salmon  or  troui  for 
the  purposes  of  artifidal  propagation  or  other  sdentlfic 
pnrpoees;  and  nothing  in  tUs  Act  contained  shall 
prejodice  the  legal  right  of  any  owner  to  take  mate- 
rials from  any  stream. 

23.  Nothing  hi  this  Act  shdl  be  constnied  to  afibct 
togHng  with  single  rod  and  line,  the  dose  season  for 
which  shall  be  from  the  first  day  of  Novmnber  in  each 
^ear  to  the  first  day  of  E^ruary  in  the  year  following. 

24.  From  and  after  the  passmg  of  thb  Act,  it  shidl 
Bot  be  la^wihl  for  any  person  to  use  any  net  except  a 
luidbg  net,  for  the  capture  of  salmon  or  trout  in  the 
ftMh'Water  portion  of  any  river,  as  defined  by  the 
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eight  o'dock  in  the  evening  and  six  o'clock  in  the 
morning,  except  so  far  as  the  same  may  have  hereto- 
fore been  used  within  the  limits  of  a  several  fishery 
next  above  the  tidal  fiow,  and  held  under  grant  or 
charter,  or  by  immemorial  usage;  and  every  person 
offending  against  the  provisions  of  this  section  shall ' 
be  subject  to  a  penalty  not  exceeding  ten  pounds,  and 
to  the  forfdture  of  all  boats,  nets,  and  gear  used  in 
such  illegal  fishing. 

2d»  No  person  shall  in  any  manner  whatever 
scare,  impede,  or  obstruct  the  firee  passage  of  salmon 
or  tront  during  the  weekly  dose  season;  and  any 
person  actmg  in  contravention  of  this  section  shdl 
forfint  any  fish  taken  by  him,  and  any  net  or  instm- 
ment  used  by  him,  and  in  addition  thereto  shall  incur 
a  penalty  not  less  than  two  pounds  and  not  exceeding^ 
ten  pounds;  but  this  section  shall  not  apply  to  any 
person  who  takes  fish  legally  by  the  single  rod  and 
Une  during  the  weekly  dose  season. 

26.  The  Salmon  Fisheries  Acts  shall  be  construed 
as  if  in  the  Schedule  annexed  to  the  Act  of  the  de- 
venthand  twdflh  years  of  the  reign  of  her  present 
Majesty,  chapter  ninety-two,  so  far  as  relates  to  fixed 
engines,  there  had  been  inserted  instead  of  th^  dutiea 
therem  mentioned  the  duties  following;  (that  is  to 
say,)  £ 

Bag  nets  •  •  •  .10 

Stake  nets,  fiy  nets,  or  stake  weirs  (Scotch)   30 
Head  weirs         •  •  •  .6 

For  every  box,  crib,  cmlve,  or  drum  net  in 
any  weir  for  taking  salmon  or  trout       .     10 
and  the  boards  of  conservators  shall  not  have  autho- 
rity to  reduce  or  diminish  the  same,  anything  in  the 
said  Act  or  any  other  Act  to  the  contrary  notwith- 
standing. 

27*  Magistrates  paying  licence  duty,  and  bemg 
owners  of  land .  abutting  on  rivers  or  lakes  in  any 
district,  may  act  and  vote  as  ex  officio  members  of 
any  board  of  conservators  elected  for  any  such  district. 

28.  On  the  first  Monday  in  the  month  of  OcU^ 
in  the  year  one  thousand  eight  hundred  and  eixty* 
four  all  existing  boards  of  conservators  shall  cease^ 
and  new  boards  shall  be  elected. 

29.  No  person  shall  be  eligible  for  the  office  of 
conservator  in  any  electoral  division  in  which  he  does 
not  reside  or  possess  real  property. 

30.  Where  a  turbine  or  similar  hydraulic  machine^ 
which  may  be  bjurions  to  salmon  or  the  [young  of 
sahnon  in  thehr  descent  to  the  sea,  is  supplied  from  a 
river  frequented  by  salmon,  the  person  owning  or 
using  snch  machine  sluill,  during  the  time  in  which 
such  descent  to  the  sea  takes  place,  provide  grating 
or  other  efficient  means  to  prevent  such  salmon  or 
young  of  salmon  firom  passing  Into  such  machine^ 
and  in  case  such  means  be  not  provided  such  person 
shall  forfdt  a  sum  not  exceedmg  fifty  pounds,  and 
also  a  sum  not  exceeding  five  pounds  for  each  day 
during  which  such  injury  to  the  fry  continues. 

91.  All  salmon  passes  and  fish  ladders  shall  be  at 
all  times  open  to  the  inspection  of  the  commissioners 
and  the  conservators  of  the  district,,  and  of  any  peraon 
duly  authorised  by  them  or  ai^  of  them. 

lAppoinimmU  and  Powers  of  CommisMmin, 
32,  Her  Mi^ei^  may  by  warrant  mder  the  royal 
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Bign  manaal  appoint  ahj  namber  of  persons  not  ex* 
tiding  three,  of  whom  one  shall  be  an  officer  in  the 
naval  service  of  her  Miyestj,  and  another  a  barrister 
of  not  less  than  seven  years  standing  at  the  Bar,  to 
be  commissioners  nnder  this  Act  daring  her  Majestj^s 
pleasure,  and  npon  every  vacancy  in  the  office  of  any 
commissioner  by  death,  resignation,  or  incapacity  to 
act  may  appoint  some  other  fit  person  to  fill  the  va- 
cancy: provided  always,  that  in  the  case  of  a  vacancy 
by  the  death,  resignation,  or  incapacity  of  any  com- 
missioner being  snch  officer  or  barrister,  the  person 
so  to  be  appointed  shall  be  of  the  same  profession  as 
the  officer  or  barrister  in  whose  place  he  shall  be  ap- 
pointed. 

33.  The  commissioners  appointed  under  this  Act 
shall  be  styled  *'  The  Special  Commissioners  for  Irish 
Fisheries;*'  they  shall  cause  to  be  made  ibf  their 
commission  such  seal  or  seals  as  they  may  reqidre; 
and  any  summons,  order,  warrant,  or  other  instru- 
ment, or  copy  thereof,  purporting  to  be  sealed  with 
the  seal  of  the  commissioners,  and  to  be  signed  as 
herein  after  mentioned,  shall  be  received  in  evidence 
without  any  farther  proof. 

84.  No  commissioner  shall  during  hb  continuance 
in  offic<f  be  capable  of  being  elected  or  of  sitting  as  a 
member  of  the  House  of  Commons. 

35.  All  warrants  for  the  removal  of  any  ille- 
gal net  or  illegal  weir  shall  be  signed  by  two  at  least 
of  the  commissioners,  and  all  cases  relating  to  the 
removal  of  such  nets  or  weirs  shall  be  heand  by  all 
the  cbmmissioners,  but  the  opinions  of  two  of  them 
shall,  in  case  of  difibrence,  decide  any  question;  any 
other  acts  authorized  to  be  done  by  the  commission- 
era  may  be  done  by  any  one  of  them,  and  any  sum- 
mons nnder  the  seal  of  the  commissioners,  and  signed 
by  any  peraon  delegated  by  them,  shall  be  deemed  to 
be  sufficiently  executed. 

36.  The  commissioners  of  her  Majesty^s  treasury 
may  from  time  to  time  fix  such  salaries  as  they  may 
Ihink  fit  for  the  commissioners  hereby  appointed,  and 
also  appoint  such  additional  officers,  clerks,  and  ser- 
vants,  at  sach  saUries  as  the  said  commissionere  of 
fhe  ti*easury  may  think  proper  and  necessary,  and 
from  time  to  time  dismiss  such  officers,  clerks,  and 
servants,  and  appoint  others  in  their  place. 

37*  The  offices  of  the  said  coramissionerB,  and  all 
powers,  rights,  and  privileges  pertaining  thereto,  shall 
continue  in  force  for  two  years  only,  and  from  thence- 
forth until  the  end  of  the  next  session  of  Parliament. 
38.  The  commissionera  may  examine  any  witnesses 
on  oath;  and  with  respect  to  the  following  matters, 
that  is  to  say, 

(1.)  Enforcing  the  attendance  of  witnesses,  and 
the  production  of  deeds,  books,  papers,  and 
documents ; 
(2.)  The  enforcing  any  order  whatever  made  by 
them  nnder  any  of  the  powen  or  authori- 
ties of  this  Act  or  the  Salmon  Fisheries 
Acts, 
shall,  in  addition  to  any  other  powera  conferred  on 
them  by  this  Act,  have  all  such  powers,  rights,  and 
privileges  as  the  judges  of  her  Ifajesty's  Court  of 
Qneeo^s  Bench  in  Irdand  have  for  such  or  the  like 
purposes. 

39*  Every  person  who  upon  examination  before 


the  commissioners,  or  any  one  of  them,  wilfoUy  gives 
false  evidence  and  every  person  who  wilfully  8we<^r8, 
affirms,  or  declares  falsely  in  any  affidavit  leUting  to 
any  matter  within  the  cognizance  of  the  commisaon- 
ers,  shall  be  liable  to  the  pains  and  penalties  of  per- 
jury. 

40.  The  GommisMoners  shall  not  be  subject  to  b« 
restrained  m  the  execution  of  their  powers  under  this 
Act,  nor  shall  any  person  be  restrained  from  makiDg 
an  application  under  this  Act  to  the  oommissiooen, 
by  order  of  any  court  of  justice  or  by  any  other  legal 
process,  nor  shall  the  commissionera  be  required  bj 
writ  of  mandamus  or  any  writ  of  a  like  nature  to  do 
any  act  or  take  any  proceeding  nnder  this  Act,  nor 
shall  proceedings  before  them  be  removable  bj  certio- 
rari or  other  writ  of  a  like  nature. 

41.  Proceedings  before  the  commissionerB  shall  not 
abate  or  be  suspended  by  any  death  or  transmission 
or  change  of  interest;  but  in  any  snch  case  of  death  or 
transmission  or  change  of  interest  it  shall  be  Uiwfnl  for 
the  commissioners,  when  they  see  fit,  to  require  no- 
tices to  be  given  to  persons  becoming  interested, 
or  to  make  any  ordera  for  continuing,  snipen^g, 
or  carrying  on  the  proceedings,  or  otherwise  in 
relation  thereto,  which  to  the  commissioners  appears 
just. 

42.  On  the  determination  of  the  office  of  the  spe- 
cial commissioners,  all  powen  and  duties  transferred 
to,  vested  in,  or  imposed  on  them  by  this  Act  shall  be 
transferred  to  and  vested  in  two  permanent  mspectors 
of  fisheries,  to  be  appointed  by  and  to  be  subject  to 
the  control  of  the  liord  Lieutenant  otirdand. 

Pendkiei^  Saving  CUxim^  ^ 

43.  It  shall  be  lawful  for  the  Court  before  which 
any  indictment  or  information  for  any  ofieoce  against 
this  Act,  or  for  any  nuisance  in  tidal  or  udand  waten, 
shall  have  been  preferred,  heard,  or  tried  and  deter- 
mined, to  order  that  the  costs,  diarges,  and  expenses 
of  and  incident  to  such  indictment  or  information,  sod 
the  proceedings  therein,  and  the  preferring,  beaiiog, 
or  trial  and  determmation  thereof,  shall  follow  the 
event  of  the  same  respectively,  and  be  borne  and  paid 
by  the  party  against  whom  the  same  shall  have  been 
determined,  and  that  such  costs,  charges,  and  ex- 
penses, shall  be  estimated  dther  as  between  party  and 
party  or  as  between  attorney  and  client,  at  the  dis- 
cretion of  such  court. 

44.  This  Act,  so  far  as  is  consbtent  with  the  tenor 
thereof,  shall  be  construed  with  the  Acts  rekting  to 
salmon  fisheries  m  Ireland^  and  herem  referred  to  as 
<'The  Salmon  Fisheries  Acts,**  and  the  defioitioBS  of 
words  and  expressions  now  in  force  in  the  said  Sal- 
mon Fisheries  Acts  shall  apply  to  the  same  words 
and  expressions  when  used  in  this  Act,  but  so  as  to 
mclude  ^  a  head  weir  "  nnder  the  expression  **  fixed 
net,''  and  that  '*  fishing  miUdam ''  shall  mean  a  daa 
used  or  intended  to  be  used  partly  for  the  purpose  of 
catching  or  facilitating  th^  catching  of  fish,  snd 
partly  for  the  purpose  of  supplying  water  fbr  Billing 
or  otiief  purposes. 

45.  AU  penalties  imposed  by  this  Ad  shaU  be  n- 
covered  and  applied  in  manner  in  which  penalties 
under  the  said  Salmon  Fisheriea  AcU  are  reco? erabls 
and  applicable. 
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46.  Notlung  in  this  Act  contained  shall  render  I 
kpl  or  be  deemed  to  reoogniae  as  legal,  or  to  confer,  I 
aaj  title  on  any  person  in  respect  of  any  fixed  net  or  I 
fishing  weir  that  Is  in  contravention  of  any  Act  of 
Fkriiament,  or  of  the  common  law  in  force  in  Ireland. 

47.  Provided  always,  that  nothing  hereinbefore 
eontaiDed  shall  prevent  any  person  having  any  fixed 
engkie  now  in  use,  and  in  respect  of  which  licence 
doty  has  been  paid,  horn  being  allowed  to  continue  to 
use  the  same  daring  the  remainder  of  the  present 


CAP.  OXV. 

Ao  Act  to  explain  the  Act  for  the  Amendment  of 
the  Uw  relative  to  gratoitons  Trostees  in  SeotlancL 

[28th  Jtt/jT,  1863.] 

CAP.  OXVI. 
Ao  Act  to  provide  for  the  Appointment  of  Navy  Price 
Agents,  and  respecting  their  Duties  and  Bemnne- 
nUioD.  [28th  July,  1863.] 

Sect.  1.  ShoHtkU. 

2.  Cknnmmcement  of  AcL 

3.  InUrpreiatkn  ofierma. 

4.  Appointment  ofagenL 

5.  Agent  to  he  appointed  after  passing  oj  Act 
&  As  to  filing  up  vaoaney  oJ  agent. 

7.  Agent  to  he  nominated  hy  captain^ 

8.  Power  to  remove  agent, 

9.  Agent  to  act  until  power  revoked. 

10.  No  person  holding  office  under  the  Crown  to 

act  as  agent 

11.  Agent  hejore  acting  to  register  power  oJ 

appointment  in  Court  o/AdmifxJtg. 

12.  Agent  to  take  aU  proceedings. 

13.  Expenses  to  he  paid  out  of  proceeds  ofsal  e. 

14.  As  to  costs  and  charges  of  sale. 

15.  Allowance  to  agent  oJ  2^  per  cenL 

16.  Admiralty  to  distrihute  prize  moneg^  ^c. 

17.  As  to  investment  of  prize  money  when  any 

delay  in  distribution. 

18.  Officers  not  entitled  to  priu  until  granted  hy 

authority.  Powers  given  to  agents  as  to 
condemation  of  prizes  to  he  subject  to  con- 
trol of  her  Majesty,  4rc 

19.  Act  not  to  extend  to  seizures  made  by  officers 

of  customs. 

'Wbsskas  it  is  desirable  that  provisions  should  be 
oude  Ibr  the  appointment  of  navy  prise  agents,  and 
'Kspecting  their  duties  and  remuneration:'  be  it  there* 
^  enacted  by  the  Qneen's  most  excellent  Migesty, 
fy  tad  with  the  advice  and  consent  of  the  lords 
Bpiritoal  and  temporal,  and  commons,  in  this  present 
Piiiiament  assembled,  and  by  the  authori^  of  the 
nme»  as  follows: 

1.  This  Act  may  be  cited  for  all  purposes  as'*  The 
MTy  Priae  Agents  Act,  1863,*» 

2..  This  Act  shall  eomo  into  operation  on  the  fint 
^7  ^  Odober  one  thousand  eight  hundred  and  sixty- 
tfareok 

3.  In  the  oenstmetion  of  this  Act,  unless  the  eon- 
^ry  »  expressed  or  is  to  be  inferred  firom  the  eon- 

tixt,. 


**Her  Majesty**  shall  indnde  her  Majestyi  her 

heira  and  successore: 
<*  Lords  of  the  admiralty  ^  shall  mean  and  inelnda 
the  lord  high  admiral,  and  also  the  commissicn- 
era  for  execatiog  the  office  of  lord  high  admiral 
of  the  United  Kingdom  of  Great  Britain  and 
Ireland  for  the  time  being: 
**  Court  of  Admiralty"  shall  mean  and  include  the 
High  Court  of  Admiralty  of  England^  and  any 
admiralty,  vice-admiralty,  or  other  court  within 
her  Majesty's  dominions,  which  shall  be  duly 
authorised  to  take  cognisance  o(  and  judicially 
to  proceed  in  mat  ten  of  prise: 
** Government  accountant"  shall  mean  and  Indudo 
any  officer  in  charge  of  public  money,  whether 
belonging  to  the  commissariat,  customs,  or  any 
other  department,  who  may  have  been  or  may  be 
appointed  by  the  lords  of  the  treasury  or  admi- 
ralty, or  by  one  of  her  Majesty's  principal  secre- 
taries of  state: 
**Her  Migesty's  ships  and  vessels  of  war"  shall 
mean  and  indude  all  ships  and  vessels  belonging 
to  her  Majesty: 
**  Officera  and  crew "  shall  mean  and  indude  all 
flag  and  other  officers,  engineers,  seamen,  ma- 
rines, soldiers,  and  othera  on  board  any  of  her 
Majesty's  ships  and  vessels  of  war: 
**  Captain  or  commanding  officer  "  shall  mean  the 
captain  or  other  officer  for  the  time  bdng  in 
command  of  any  of  her  Majesty's  ships  and  ves- 
sels of  war. 
4.  Each  of  her  Majesty's  ships  and  vessels  of  war 
shall  at  all  times  after  the  cjmminsiment  of  this  Act 
have  an  agent,  to  be  appointed  as  herein-after  pro- 
vided, who  shall  at  all  times  have  an  office  or  place 
of  business  within  five  miles  of  the  General  Post  C^ce, 
London^  and  who  shall  represent  and  act  for  such 
ship  or  vessel  and  the  officera  and  crew  thereof  as 
hereui*after  mentioned. 

6.  The  several  agents  for  her  Majesty's  ships  and 
vessels  of  war  which  shall  be  in  commission  at  the 
time  this  Act  shall  come  into  operation  shall  be  ap- 
pointed forthwith  after  that  date,  and  the  agents  for 
all  ships  and  vessels  of  war  of  her  Migesty  which 
shall  hereafter  be  placed  in  commission  shall  be  ap- 
pointed as  soon  as  conveniently  as  may  be  after  the 
same  shall  respectivdy  be  so  placed  in  commission. 

6.  Whenever  a  vacancy  shall  occur  in  the  office  of 
agent  to  any  such  ship  or  vessel  of  war  by  reason  of 
death  or.  retirement  of  the  agent,  or  from  any  other 
cause,  such  vacancy  shall  forthwith  be  filled  up  by  the 
appointment  of  some  other  perron  as  agent  to  such 
ship  or  vesseL 

7.  The  agent  for  each  ship  or  vessel  of  war  diall 
be  nominated  and  appouted  by  the  captain  or  com- 
manding ofllcer  thereof,  and  eveiy  such  appointment 
shall  be  made  by  a  power  of  attorney,  duly  stamped, 
executed  by  such  captam  or  commancUng  officer  under 
his  hand  and  seal,  and  attested  by  one  witness  at  the  > 
least. 

B.  The  capta  n  or  commanding  officer  of  any  ship 
or  vessel  of  war  may  at  any  time  remove  the  agent  for 
the  time  being  of  such  ship  or  vessel  from  bis  office,  and 
may  appoint  some  other  person  as  agent  in  his  stead, 
and  such  revocation  and  new  appointment  shall  in  like 
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Buuiner  be  made  bj  deed  mider  seaU  duly  stamped, 
executed,  and  attested  as  aforesaid:  proyided  always, 
that  nntll  the  power  of  attoroej  or  deed  appointing 
sneh  new  agent  shall  heve  teen  registered  in  the 
High  Coort  ef  Admiralty  in  England^  as  herein-after 
mentioned,  aad  also  antU  notioe  of  sach  new  appoint- 
ment shall  have  been  given  to  the  aeconntant-general 
of  the  navy,  as  herein-after  proTided*  the  fbrmer  agent 
shall  not  be  deemed  to  have  been  removed  ftom  his 
office  and  may  and  shall  eontinae  to  act  as  agent  for 
SBch  ship  or  resseL 

9.  The  dnly  appobted  agent  of  any  ship  or  vessel 
of  war  shall  continae  to  be  and  act  as  sncb,  notwith- 
standing any  change  of  the  captain  or  commandiBg 
officer  of  sw^  ship  or  vessel*  unless  sach  new  captain 
or  commanding  officer  shall  remove  him  from  his  office 
as  agent  and  appomt  aootber  in  his  stead  under  the 
provisions  hereiA-before  contained. 

10.  No  pelson  holdfaig  any  office,  appointmeni,  or 
employment  in  any  of  her  Majesty's  services,  or  un- 
der the  Grown,  shall  be  appointed  or  be  capable  of 
acting  as  agent  to  any  ship  or  yesad  of  war  as  afore- 
said, and  if  any  person  being  at  the  time  agent  to  any 
such  ^p  or  vessel  shall  accept  any  sach  office,  ap- 
pointment, or  employment  in  any  of  her  M%iesty*8 
sendees,  or  nnder  the  Crown,  his  office  as  agent  shall 
immediately  and  ipso  facto  become  vacant. 

1 1.  Every  i^nt  shaU,  belbce  acting  in  any  respect 
under  the  provisiolis  of  this  Act  exhibit  the  power  of 
attoiiie>  by  which  he  shall  have  been  appointed,  and 
cause  the  same  to  be  registered  in  the  High  Court  of 
Admhvity,  and  shall  also  give  notice  of  his  appoint- 
ment to  the  aeoountant  general  of  the  navy. 

12.  Such  agent  shall,  by  himself  or  by  a  profwr 
aub-agent  appointed  and  rsmunerated  by  him,  take, 
all  steps  and  proceedings  that  may  be  necessary  or 
proper  to  be  taken  on  behalf  and  in  the  name  of  anch 
ship  or  vend  of  war  and  the  officers  and  crew  thereof 
fbr  or  towards  procuring  the  condemnatoin  of  any 
priae  and  the  realisation  of  the  proceeds  thereof,  and 
ibr  prosecuting  and  enforcing  the  clatms  of  soch  ship 
or.vessdto  such  priae  or  the  proceeds  thereof,  or  to 
any  bounty  or  other  monies:  provided  that  nothing, 
herein  shsiu  deprive  oqy  captahi  or  commanding  officer 
of  the  right  of  taking  anch  .proceedings  in  case  of  the 
absence  or  defhnlt  of  any  such  agent  or  sub-agent 

18.  When  the  .proceeds  of  •any  sl^psor  goods  upon 
iny  sak^  or.  any  bonnty  or  xrfiher  monies,  shall  ha^e 
been  paid  in  to  the  account  of  her  liajesty*s  |Mymas- 
ter  general^  or  into  the  hands  of  some  Qovemment 
accountant,  the  Court  of  Admiralty  which  may  liav« 
condemned  such  priae,  or  awarded  such  bounty  or 
other  monies,  shall  direct  the  payment  thereout  of  all 
costs,  charges,'  and  expenses  whkh  may  be  chaigeaUe 
against  the  same,  or.whkh  .may  have  been  incunred 
by  the  captors  or  by  the*  sgent  under  this  Act,  after 
anch  costs,  ohaiigeB,  nod  expenses  shall  have  been 
taxed;  or  aUowed  by  the  registrar  of  such  court  or  his 
depn^. 

14,  Such  costs,  charges,  and  expenses  shall  include 
the  reasonable  and  proper  chaiges  And  expenses  of 
and  inddent  to  any  auckaale  as  aforesaid,  but  shall  not 
Indude  any  diaige  or  allowance  whatsoever  in  respect 
of  any  services  of  the  agent  of  the  ship  or  vessel  enti- 
tled to  anch  prise  or  bounty  or  other  monies»  and 


such  agent  shall  be  remnnersted  Ibr  sll  kboor  and 
services  in  connexion  with  any  soch  cbum  solely  by 
^he  per-cenM^  or  fdlowxnce  herein-after  provided  for. 
15.  Upon  the  totnl  bahince  of  the  net  proceeds  of 
any  such  prize  or  of  any  bounty  or  other  monies  re- 
maining aher  payment  of  such  costs,  durges,  and 
expenses  as  are  by  law  payable  thereout,  an  allowance 
pr  per-oantage  of  two  pounds  ten  shillings  ^sr  centum  of 
the  amount  of  such  balanceshallbe  payable  to  the  agent 
of  the  ship  or  vessd  of  war  entitled  to  sodi  priia 
pr  bounty  or  other  monies  as  and  by  way  of  remme- 
ration  for  his  service  as  such  agent,  and  such  allow. 
imce  or  per-'centage  shall  be  paid  to  him  accordingly 
tmmeduitdy  after  the  time  for  appealing  shall  have 
pxpired ;  and  where  more  than  one  of  her  Majest/i 
ehips  and  vessels  of  war  shall  be  entitled  to  partici- 
pate in  such  proceeds  or  bonnty  or  other  monies,  thes 
pe  totd  amount  of  the  aHowatice  or  per-centage  at 
^he  rate  aforesaid  shall  be  divided'  among  the  several 
figenta  of  soch  ships  and  vessels  in  the  same  proportions 
as  the  ships  and  vessels  which  they  respecdvdy  r^re- 
sent  are  entitled  to  participate  in  such  proceeds  or 
other  monies,  and  shall  be  paid  to  them  respectiYel/ 
accordingly. 

16.  After  payment  to  the  agent  or  agents  of  sach 
allowance  or  per-centage,  the  iiaddue  of  each  proceeds 
or  bounty  or  other  monies  shall,  as  soon  as  may  be, 
|[)e  distributed  by  the  lords  of  the  admirahy  to  and 
nmong  the  persons  entitled  thereto  accoiding  to  their 
prights  and  mterests,  after  the  same  shall  be  daly  no- 
tified in  the  London  ChuMe, 

17.  Whenever  the  proceeds  of  any  prite  or  the 
amount  of  any  bounty  or  other  moides  have  been  paid 
Into  the  accoont  of  her  Majesty's  paymaster  general 
or  into  the  hands  of  some  Government  aocoaatant  as 
afbresasd,  but  the  same  are  not  immediatdy  distribot- 
able,  either  becaase  an  appeal  is  pending  in  respect 
thereof^  or  because  snch  distribution  is  not  to  be  made 
until  after  the  time  for  appealing  has  expired,  the 
Court  of  Admiralty  by  which  such  prize  was  coa« 
demned  or  sndi  bounty  or  other  monies  decreed  or 
awarded  (as  the  case  may  be)  may,  on  the  coojomt 
application  of  the  claimant  or  his  agent,  with  the 
agent  of  the  ship  or  vessel  of  war  claiming  to  be  «- 
titled  thereto,  until  the  time  of  appeal  has  exisred,  or 
after  the  expiration  of  sneh  time  withont  sppeal,  or 
after  final  condemnation,  on  the  application  of  the 
agent  of  the  ship  or  vessel  of  war  daiming  to  be  eo- 
titled  thereto,  direct  such  proceeds  or  other  smooot 
as  aforesaid  or  any  part  thereof  to  be  mvested  in  the 
public  funds  or  stocks  of  Qroai  JBnUm  aad  IrthMk 
or  upon  such  other  securities  and  in  such  other  msBser. 
as  sadi  court  mtij  from  time  to  time  direct,  until  soeh 
time  as  the  same  shall  become  payable  to  the  cUim- 
ant  or  distributable,  and  any  interest  acenungtheraot 
shall  from  time  to  t|me  be  added  to  the  prisdiMl 
naonies  and  shall  form  part  of  the  amount  tp  be  afl^ . 
wards  paid  or  dtotributed. 

18.  Nothing  in  tlds  Act  shaU  be  deemed  or  poa- 
stmad  to  entitle  the  offio^rs  or  crew  of  any  ship  of 
iwarto  any  priae  which  ahall  not  have  bm  graatsd 
ito'them  by  her  Majesty,  her  heirs  or  sncceesora,  or 
by:  the  authority  of  Parliament^,  iMid  all  the  powen 
•hereinrbefbre.given  to  tiie  agent  of  any  ship  or  vessel 
of  war,  to  take  any  steps  or  proceeduigs  for  er 
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towards  the  oondenination  of  anj  prize,  and  the  rea- 
lintionof  the  proceeds  thereof,  or  for  prosecating  and 
enforcing  the  claims  of  sach  ship  or  vessel  to  such 
prize,  or  the  proceeds  thereof,  or  for  makiDg  or  con- 
dnding  the  sales  of  anj  ships  or  goods  claimed  as 
prize  after  condemnation  thereof,  pending  any  ap- 
pal, or  htifore  the  expiration  of  the  time  allowed  for 
ippeallng  against  aoch  condemnation,  shall  be  sabject 
to  soch  and  the  same  control  and  anthoritj  of  her 
Mijeetj  and  her  snceessors  in  all  respects  as  has 
been  heretofore  possessed  or  exercised  by  her  Majesty 
oriny  of  her  royal  predecessors  in  cases  of  prise  de- 
pttidiog  in  the  High  Court  of  Admiralty. 

19.  Nothing  in  this  Act  contained  shall  extend  or 
be  ooDStraed  to  extend  to  any  seizure  of  ships,  ves- 
Mb,  goods,  or  merchandise  made  by  any  officer  or 
oiBoen  of  customs  or  of  inland  revenue  or  excbe,  for 
ZDJ  breach  of  the  laws  or  regulations  relating  to  the 
caitome,  inland  revenue,  or  excise,  or  to  trade  and 
urigttion. 


CAP.  CXVIL 

An  Act  to  amend  the  Nuisances  Removal  Act  for 
En^and,  1855,  with  respect  to  the  Seizure  of 
diaeased  and  unwholesome  Meat 

[28th  Julif,  1863.] 

CAP.  CXVIIL 
An  Act  for  consolidating  in  one  Act  certain  provi- 
sions frequently  inserted  in  Acts  relating  to  the 
conatitation  and  management  of  companies  incor- 
porated for  carrying  on  undertakings  of  a  public 
Mtoie.  [2SthJti/jr,  1863.1 

8^9  Vic  CO.  16  f  17. 
Sec.    1.  Short  title. 

2.  Division  of  Act  into  parts. 

3.  Application  of  part  L 

4.  Power  to  company  to  cancel  forfeited  aharee, 

5.  Eoidenoefor  cancellation  of  forfeited  shares* 

6.  Payment  of  calls  in  arrear  notwit/istanding 
cancellation* 

7.  Value  offorjeited  shares  to  be  deducted  from 
amount  due  in  respect  thereof. 

8.  Company  may  cancel  forfeited  shares  toith 
consent  of  holders. 

9*  As  to  surrender  of  shares. 

10.  No  money  to  he  paid  for  cancellation  or 

surrender, 

11.  Power  to  create  shares  in  lieu  of  cancelled^ 
forfeitedj  j-c.  shares. 

12.  Regulations  as  io  creation  and  tssue  ofordi- 
nai-y  shares  or  new  ordinary  stock. 

13.  RegulatUms  as  to  creation  and  issue  of  new 
preference  shares  or  new  preference  stock. 
Saving  rights  of  preference  shareholders. 

14.  Preference  shares  to  be  entitled  to  dividends 
only  out  of  the  profits  of  each  year. 

16.  Terms,  ^  to  be  stated  on  cerHficates. 

16.  Unissued  shares  and  stock  may  be  cancelled. 

17.  If  ordinary  stock  or  shares  at  a  premium 
new  shares  or  stock  to  be  offered  to  existing 
ordinary  shareholders. 

18.  Offer  to  be  made  by  letter. 

19.  New  shares  or  stock  to  vest  oh  acceptance, 

20.  As  to  disposed  of  new  shares  or  stock  to 


33. 
34. 


36. 
37. 
38. 


others.    Power  to  enlarge  time  for  accept- 
ing new  shares  or  stock. 

2 1 .  General  power  to  dispose  of  unappropriated 
new  shcares  and  stock. 

22.  Regulations  as  to  creation  and  issue  of  de- 
benture stock. 

23.  D^enture  stock  to  be  a  prior  charge. 

24.  Interest  on  debenture  stock  to  be  a  primary 
charge. 

25.  Payment  of  arrears  may  b4  enforced  by  ap- 
pointment of  receiver  or  judicial  factor. 

26.  Mode  of  appointing  receiver  or  judicial 
factor. 

27.  Arrears  may  be  recovered  by  action  or  suit, 

28.  Debenture  stock  to  be  registered. 

29.  Company  to  deliver  certificate  to  holders  of 
debenture  stock. 

30.  Mortgages  not  affected  by  this  Act. 

31.  Holders  of  debenture  stock  net  to  vote. 

32.  Application  of  money  raised. 
Separate  accounts  of  ddfenture  stocL 
Borrowing  powers  extinguished  to  extent  of 
debenture  stock. 

35.  Application  of  pari  III.  to  mortgage  prefe- 
rence stock  and  funded  debL 
Continuance  of  powers. 
Actions,  ire.  not  to  abate. 
General  saving  of  right. 
S9.  Contracts^  ^c.  preserved. 
*'  Whereas  the  Companies  Clauses  Consolidation  Act, 
1845,    and    the    Companies   Clauses  Consolidation 
{Scotland)  Act,  1845,  respectively,  were  passed  in 
order  to  comprise  in  one  general  Act  such  provisions 
relating  to  the  constitution  and  management  of  joint 
stock  companies  incorporated  for  the  purpose  of  car- 
rying on  undertalfings  of  a  public  nature  in  England 
or  Ireland^  or  in  Scotland^  respectively,  as  were  at 
the  times  of  the  passing  of  those  Acto  usually  intro- 
duced into  Acts  of  Parliament  relating  to  such  com- 
panies : 

And  whereas  sundry  provisions  of  the  like  nature, 
hut  not  comprised  in  the  said  General  Acts  respec- 
tively, are  now  frequently  introduced  into  Acts  of 
Parliament  relating  to  such  companies,  and  it  is  expe- 
dient to  comprise  such  last  mentioned  provisions  also 
in  one  General  Act,  such  Act  to  be  applicable  to 
England  or  Ireland^  or  to  Scotland^  as  the  case  may 
require,  and  that  as  well  for  the  purpose  of  avoiding 
the  necessity  of  repeating  such  provisions  in  the  Acts 
relating  to  such  undertakings  as  for  ensuring  greater 
uniformity  in  the  prpvisions  themselves: ' 

Be  it  therefore  enacted  by  the  Queen's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  consent  of 
the  tords  spiritual  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows: 

1.  This  Act  may  be  cited  as  The  Companies 
Clauses  Act,  1863. 

2.  This  Act  shall  be  deemed  to  be  divided  into  four 
parts,  as  follows: 

Part.  I.  relating  to  cancellation  and  suitcu- 

der  of  shares;  ' 
Part  II.  relating  to  Additional  capital ; 
Pait  111.  relating  to  debenture  4^ud(; 
Pai't  iV.  relating  to  change  fffoMM. 
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Part  L 
Cancellation  and  Surbenbbb  of  Sharib. 

3.  This  part  of  this  Act  shall  apply  to  every  com- 
pany incorporated  either  before  or  after  the  passing  of 
this  Act  which  obtuns  a  Special  Act  incorporating 
this  part  of  this  Act. 

4.  Where  any  share  of  the  capital  of  the  company 
is  after  the  passing  of  this  Act  declared  forfeited  un- 
der and  in  pnrsnance  of  the  provisions  with  respect  to 
the  forfeiture  of  shares  for  nonpayment  of  calls  con- 
tained in  The  Companies  Clauses  Consolidation  Act, 
1845,  and  The  Companies  Clauses  Consolidation 
(Scotland)  Act,  1845,  respectively,  and  the  forfeiture 
is  confirmed  by  a  meeting  in  accordance  with  the 
same  provisions  respectively,  and  notice  of  the  for- 
feiture has  been  given* — then  and  in  every  such  case, 
if  the  directors  of  the  company  are  unable  to  sell  the 
share  for  a  sum  equal  to  the  arrears  of  calls  and  inte- 
rest and  expenses  due  in  respect  theHR)f,  the  company 
at  any  general  meeting  held  uot  less  than  two  months 
after  such  notice  is  given  may,  in  case  payment  of  the 
arrears  of  calls,  interest,  and  expenses  due  in  respect 
thereof  is  not  made  by  the  registered  holder  of  the 
share  before  the  meeting  is  held,  resolve  that  the  share 
instead  of  bemg  sold  shall  be  cancelled,  and  the  share 
shall  thereupon  be  cancelled  accordingly. 

5.  A  declaration  in  writing  made  by  some  credible 
person  in  England  or  Ireland  before  a  justice,  and  in 
Scotland  before  any  sheriff  or  justice,  stating  that  a 
sum  of  money  sufficient  to  pay  the  arrears  of  calls,  in- 
terest, and  expenses  due  in  respect  of  'the  share  could 
not  at  the  time  of  the  cancellation  of  the  share  be  ob- 


cancelled,  and  immediately  thereupon  the  ihaie  shall 
be  cancelled,  and  all  liabilities  and  rights  with  respect 
to  the  share  shall  thereupon,  be  absolit^y  extio- 
gnishcd. 

9.  The  company  may  from  time  to  time  accept,  oo 
such  terms  as  they  thlidc  fit,  surrenders  of  any  shares 
which  have  not  been  fully  paid  up. 

10.  The  company  shall  not  pay  or  refood  to  vaj 
shareholder  any  sum  of  money  for  or  in  respect  of  the 
cancellation  or  surrender  of  any  share. 

1 1.  The  company  may  from  time  to  time,  in  lien 
of  any  shares  that  have  been  cancelled  or  sorreDdered, 
issue  new  shares  of  anch  amounts  as  will  allow  the 
same  to  be  oonveiently  apportioned  or  disposed  of  ac- 
cording to  the  resolution  of  any  ordinaiy  or  extraor- 
dinary meeting  of  the  company,  and  may  from  time 
to  time  fix  the  amonnts  and  times  of  paymeuts  of  the 
calls  on  any  such  new  shares,  and  dispose  thereof  od 
such  terms  and  conditions  as  may  be  so  resolred 
upon:  Provided,  that  the  aggregate  nomiaal amooot 
of  the  new  shares  shall  not  exceed  the  aggregate  no- 
minal amount  of  the  shares  in  lieu  of  which  the  Dev 
sharep  are  issued,  after  dedoctmg  the  amount  actoally 
paid  up  in  respect  of  the  shares  cancelled  or  sorren* 
dered. 

Pabt  II. 

ADDmoECAL  Cafital. 
New  Ordinary  Shares  or  Stock. 

12.  Where  any  company,  incorporated  either  he- 
fore  or  after  the  passing  of  this  Act  for  the  pnrpwe 
of  carrying  on  any  undertaking,  is  authorized  bj  anj 


.    ^  ^      ^  ,.     o     ,    r.    u  Special  Act  hereafter  passed,  and  incorporating  this 

tamed  for  the  same  upon  the  Stock  Exchange  pre-  1  ^^^  ^f  jj,j,  j^^  ^^  j^jg^  mjy  additional  snm  or  sam 
scribed  in  the  Special  Act,  and  if  no  Stock  Exchange  ^y  ^^  -^^^  ^f  ^ew  ordinary  shares,  or  by  the  issue 
is  prescribed  then  upon  the  Stock  Exchange,  as  to  ^^  „^^  ordinary  stock,  or  (at  the  option  of  the  com- 
England,  of  the  city  of  ZonJo vand  as  to  Scotland  x  ^y  ^^1,^^  of  those  modes,— then  and  in  mj 

of  the  city  o(  Edinburgh,  and  as  tolreland  of  the  city  l^^^  ^^g^  ^|,^  company,  with  the  sanction  of  snch  pro- 
of Dublin^  shall  be  sufficient  evidence  of  the  fact  so  ,  portion  of  the  votes  of  the  shareholders  and  slock- 
dedared.  ,  „      '  holders  entitled  to  vote  in  that  behalf  at  meetings  of 

6.  Where  It  IS  so  resolved  that  any  sharu  shall  be  ^j,^  company,  present  (personally  or  by  proxy)  at  a 
cancelled,  the  holder  thereof  shall  from  and  after  the  n,^^5„g  ot  the  company  specially  conveaed  for  thej 
passing  of  the  resolution  be  precluded  from  aU  right '  purpose,  as  is  prescribed  in  the  Spedal  Act,  and  if  ntf 
and  interest  therein  and  in  respect  thereof;  but  the  proportion  is  prescribed,  th^n  of  threefiflha  of  wch 
cancellation  shall  not  affect  the  liability  of  the  last  re-    ^^^^  ^^j^  f^r  the  purpose  of  raising  the  udditionalj 

sum  or  sums,  firom  time  to  time  create  and  iasne  (k^ 
cording  as  the  authority  given  by  the  Special  Act  exj 
tends  to  shares  only,  or  to  stock  only,  or  to  both)  socj 
new  ordinary  shares,  of  such  nominal  amonnl,  and 
subject  to  the  payment  of  calls  of  such  amonnts  m^ 
at  such  times  as  the  company  thinks  fit,  or  each  wt 
ordinary  stock  as  the  company  thinks  fit. 

Preference  Shares  or  Stock  J 

13.  Where  any  anch  company  is  authoriaedbyaDJ 
Spedal  Act  hereafter  passed  and  inoorporatiog  tbi^ 
part  of  this  Act  to  raise  any  additional  anm  or  soidj 
by  the  issue  of  new  preference  shares,  or  bj  the  i^^o^ 
of  new  preference  stock,  or  (at  the  option  of  the  cooj 
pany)  by  either  of  those  modes,— then  and  m  ewirt 
such  case  the  company,  with  the  like  sanction  as  afoie^ 
said,  may  for  the  puipose  of  raising  such  additional 
sum  or  sums,  from  time  to  time  create  and  isgnc  (acj 
cording  as  the  authority  given  by  the  Special  Act  ex 
tends  to  shares  only,  or  to  stock  only,  or  to  both)  »u« 
new  shares  or.  new  stock,  eithoi  ordinary  or  jmHa^ 


gistered  bolder  of  the  share  to  pay  to  the  company 
all  arrears  of  calls,  interest,  and  expenses  due  in  re- 
spect of  the  share  at  the  time  of  tlie  cancellation,  or 
the  power  of  the  company  to  enforce  payment  thereof 
by  action  or  otherwbe. 

7.  Provided  always,  that  if  the  company  enforces 
the  payment  of  the  arrears  of  calls,  interest,  and  ex« 
peuse8  under  the  last  preceding  provision,  the  value 
of  the  sharo  at  the  time  of  the  cancellation  thereof 
aliall  be  deducted  from  the  amount  so  then  due;  pro* 
vided  also,  that  if  payment  of  all  arrears  of  calhi,  in- 
terest, and  expenses  is  made  before  such  meeting  as 
aforesaid  is  held,  the  share  shall  revert  to  the  person 
to  whom  it  belonged  at  the  time  of  forfeiture,  and 
shall  be  re  entered  on  the  company's  register  accord- 
ingly. 

8.  Where  any  share  is  declared  forfeited,  or  where 
any  sum  payable  on  any  share  remains  unpaid,  the 
cjmpany,  wiih  the  consent  in  writing  of  the  regis- 
tered holder  of  the  share,  and  with  the  sanction  of  a 
general  meetbg,  may  resolve  that  the  share  shall  be 


APPENDIX— STATUTES  26  &  27  VICTORIA. 


147 


!  leDce,  and  either  of  one  class  and  with  like  privileges, 
or  of  several  classes  and  with  different  privileges,  and 
of  the  same  or  different  amounts,  and  respectively 
with  an  J  fixed,  flactaating,  contingent,  preferential, 
perpetnalt  tenninable,  defer:-ed,  or  other  dividend  or 
ioterest  not  exceeding  the  rate  prescribed  in  the  Spe- 
dai  Act,  and  if  no  rate  is  prescribed  then  not  exceed- 
iog  the  rate  of  five  pounds  per  centum  p^  annum^ 
ud  sobjeet  (as  to  anj  such  new  shares)  to  the  paj^ 
ment  of  calls  of  snch  amonnts  and  at  sncb  times  as 
the  company  from  time  to  time  thinks  fit: 

Provided  always,  that  any  preference  assigned  to 
any  shares  or  stock  so  issued  nnder  the  Special  Act 
shall  not  affect  any  guarantee,  or  any  preference  or 
priority  in  the  payment  of  dividend  or  interest,  on 
w^y  shares  or  stock,  tlfat  may  have  been  granted  by 
the  company  nnder  or  confirmed  by  any  previous  Act, 
or  that  may  be  otherwise  lawfully  subsisting. 

14.  The  preference  shares,  or  preference  stock  so^ 
issued  shall  be  entitled.to  the  preferential  dividend  or 
iiitereat  assigned  thereto,  out  of  the  profits  of  eaoh 
jear,  in  priority  to  the  ordinary  shares  and  ordinary 
stock  of  the  company:  but  if  in  any  year  ending  on 
the  day  prescribed  in  the  Spedal  Act,  and  if  no  day 
is  prescribed,  then  on  the  thirty-first  day  of  December^ 
there  are  no  profits  available  for  the  payment  of  the 
fall  amount  of  preferential  dividend  or  interest  for 
that  year,  no  part  of  the  deficiency  shall  be  made 
good  out  of  the  profits  of  any  subsequent  year^  or  out 
of  any  other  funds  of  the  company. 

15.  The  terms  and  conditions  to  which  any  prefer- 
ence share  or  preference  stock  is  subject  shall  be 
deariy  stated  on  the  certificate  of  that  preference 
share  or  portion  of  preference  stock. 


General  PromeioM  as  to  new  Shares  or  Stock. 

16.  It,  after  having  created  new  shares  or  new 
Meek,  the  company  determines  not  to  issue  the  whole 
of  the  new  shares  or  new  stock,  they  may  cancel  the 
noidsoed  new  shares  or  new  stock. 

17*  If«  at  the  time  of  the  issue  of  new  shares  or 
new  stock,  the  ordinary  shares  or  ordinary  stock  of 
the  oompany  are  or  is  at  a  premium^  then,  unless  the 
company  before  the  issue  of  the  new  shares  or  new 
stock  otherwise  determines,  the  new  shares  or  new 
stock  then  issued  shall  be  of  such  amount  aa  will  con- 
veniently allow  the  same  to  be  af^xntioned  among  the 
tbeo  holders  of  the  ordinary  stock  and  orctinary  shares 
respectively,  in  proportion,  as  nearly  as  conveniently 
may  be,  to  the  oidinary  shares  and  ordinary  stosk 
held  by  them  respectively,  and  shall  be  ofiered  to 
them  at  par  in  that  proportion:  Provided,  that  it  shall 
not  be  obligatory  *on  the  company  so  to  apportion  or 
offer  any  new  shares  or  new  stock  otilees  the  amount  of 
every  new  share  or  portion  of  new  stock  to  be  so  of- 
fered would  if  so  apportioned  be  at  least  the  sum  pre- 
scribed in  the  8pedal  Act,  and  if  no  snm  ia  prescribed 
then  at  least  ten  pounds. 

18.  The  offer  of  new  shares  or  new  stock  shall  be 
made  by  letter  nnder  the  hand  of  the  treasurer  or  se- 
cretary of  the  company  given  to  every  such  share- 
holder or  stockholder  as  aforesaid,  or  sent  by  post  ad- 
dressed to  him  according  to  his  address  in  the  share- 
holders or  stockholders  address  book,  or  left  for  him  at 
his  nsual  or  Chen  last  known. place  of  abode  in  England^ 


Scotland^  or  Ireland  (as  the  case  may  require) ;.  and 
every  such  offer  made  by  letter  sent  by  post  shall  be 
considered  as  made  on  the  day  on  which  the  letter  in 
due  course  of  delivery  ought  to  be  delivered  at  the 
place  to  which  it  is  addressed. 

1 9*  The  new  shares  or  portions  of  new  stock  so 
offered  shall  vest  in  and  belong  to  the  shareholders  or 
stockholders  who  accept  the  same  or  their  nominees. 

20.  If  any  shareholder  or  stockholder  faib  for  the 
time  prescribed  in  the  Special  Act,  and  if  no  time  U 
prescribed  then  for  one  month,  after  the  offer  to  him 
of  new  shares  or  new  stock,  to  signify  his  acceptance 
of  the  same  or  any  part  thereof,  then  and  in  every 
such  case  at  the  expiration  of  that  period  he  shaU  be 
deemed  to  have  declined  the  offer  of  such  new  shares 
or  new  stock,  or  snch  part  thereof  as  aforesaid,  and 
the  same  may  be  disposed  of  by  the  company  as  here- 
m-after  provided:. 

Provided,  that  where  a  shareholder  or  stockholder, 
from  absence  abroad  or  other  cause  satisfiustory  to  the 
directors  of  the  company,  omits  to  signify  within  the 
time  aforesaid  his  acceptance  of  the  new  shares  or 
new  stock  offured  to  him,  the  directors,  if  they  think 
proper,  may  permit  him  to  accept  the  same,  notwithf 
standing  that  such  time  has  elapsed. 

21.  Subject  to  the  foregoing  provisions,  the  com- 
pany may  from  time  to  time  dispose  of  new  shares 
and  new  stock,  at  snch  times,  to  such  persons,  pn 
such  terms  and  Conditions,  and  in  such  manner,  as 
the  directors  think  advantageous  to  the  company,  but 
so  that  not  less  than  the  full  nominal  amount  of  any 
share  or  portion  of  stock  be  payable  or  paid  in  respect 
thereof. 

Pakt  III. 

DiBiMTDRB  Stock. 

22.  Where  any  company,  incorporated  either  'be- 
fore or  after  the  pasding  of  this  Act  for  the  purpose 
of  carrying  on  any  undertaking,  is  authorized  by  an/ 
Special  Act  hereafter  passed,  and  incoiporating  this, 
part  of  this  Act,  to  create  and  issue  debenture  stock, 
— then  and  in  every  snch  case  the  company,  with  the 
sanction  of  such  proportion  of  the  votes  of  the  share- 
holders and  stockholders  entitled  to  vote  in  that  be- 
half at  meetings  of  the  company,  present  ({^rsonally. 
or  by  proxy)  at  a  meeting  of  the  company  specially 

'convened  for  the  purpose,  as  is  prescribed  in  the  Spe- 
cial Act,  and  if  no  proportion  is  prescribed,  then  of 
three-fifths  of  such  votes,  may  from  tinfe  to  time  raise 
all  or  any  part  of  the  money  which  for  the  time  being 
they  have  raised,  or  are  authorized  to  raise,  on  mort- 

IgUge  or  bond,  by  the  creation  and  issue  at  such  time?, 
in  sqch  amounts  and  manner,  on  such  terms,  subject 
to.sooh  conditions,  and  with  such  rights  and  privi- 
leges, as  the  company  thinks  fit,  of  stock  to  be  called 
debenture  stock,  instead  of  and  to  the  same  amount 
as  the.  whole  or  any  part  of  the  money  which  may  for. 
the  time  being  be  owing  by  the  company  on  mortgage 
or  bond,  or  which  they  may  from  time  to  time  have 
power  to  raise  on  mortgage  or  bond,  and  may  attach 
to  the  stock  so  created  such  fixed  and  perpetual  prefe- 
rential interest,  not  exceeding  the  rate  prescrib'  d  in 
the  Special  Act,  and  if  no  rate  is  prescribed,  t'len  not 
exceeding  the  rate  of  four  pounds  per  centum  per 
annum,  payable  half-yearly  or  otherwise,  and  com- 
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nencing  at  once,  or  at  sdj  fulore  time  or  timet,  whoa 
and  as  the  (kbentaro  stock  is  iasned,  or  otherwise,  as 
the  company  tbiuks  fit 

23.  Debenture  stock,  with  the  interest  thereon, 
•liall  be  a  charge  opon  the  undertaking  of  the  com- 
pany, prior  to  ail  shares  or  stock  of  the  company,  and 
shall  be  transmissible  and  transferable  in  the  same 
manner  and  accordmg  to  the  same  regulations  and 
provisions  as  other  stock  of  the  company,  and  shall  in 
all  other  respects  have  the  incidents  of  personal  estate. 

24.  The  interest  on  debenture  stock  shall  have 
priority  of  payment  over  all  dividends  or  interest  on 
any  shares  or  stock  of  the  company,  whether  ordinary 
or  preference  or  guaranteed,  and  shall  rank  next  to 
llie  interest  payable  on  the  mortgages  or  bonds  for  the 
lime  bein^  of  ihe  o>mpany  legally  granted  before  the 
creation  of  such  stock ;  but  the  holders  of  debenture 
stock  shaD  not,  as  among  themselves,  be  entitled  to 
any  preference  or  priority. 

25.  If  within  thirty  days  after  the  interest  on  any 
such  debenture  stock  is  payable  the  same  is  not  paid, 
any  one  or  more  of  the  holders  o'  the  debenture  stock 
kolding  iudlvidually  orcolKctively,  the  sum  in  nominal 
amonut  thereof  prescribed  in  the  Special  Act,  and  if 
no  sum  is  presaibed,  then  a  sum  eqnal  to  one  tenth 
of  the  aggregate  amount  which  the  company  is  for 
the  time  being  authorised  to  raise  by  mortgage,  by 
bond,  and  by  debenture  stock,  or  the  sum  of  ten 
thousand  pounds,  whichever  of  the  two  la^t- mentioned 
aums  is  the  smaller  sum,  may  (without  prejodice  to 
the  right  to  sue  In  any  court  of  competent  jnrisdktion 
for  the  interest  in  arrear)  require  the  appointment  in 
England  or  Ireland  of  a  receiver,  and  in  ^Scotland  of 
a  judicial  (actor. 

26.  Every  such  application  for  a  receiver  shall  be 
made  to  two  jnstieca,  and  every  anch  application  for 
a  judicial  factor  shall  be  made  to  the  court  of  aessxon ; 
and  on  any  such  application  the  justices  or  court  (as 
the  case  may  be),  by  order  in  writing,  after  hearing 
the  parties,  may  appoint  some  person  to  receive  the 
whole  or  a  competent  part  of  the  tolls  or  sums  Kable 
to  the  payment  of  the  interest,  nntil  all  the  arrears  of 
interest  then  due  on  the  debenture  stock,  with  all 
costs,  including  the  charges  of  receiving  the  tolls  or 
sums,  are  fully  paid;  and  upon  such  appointment 
being  made  all  such  tolls  or  sums  shall  be  paid  to  and 
received  by  the  person  so  appointed;  and  all  money 
80  received  shall  be  deemed  so  much  money  received 
by  or  to  the  use  of  the  several  persons  interested  in 
the  same,  according  to  their  several  priorities. 

The  receiver  or  judicial  factor  shall  distribute  rate- 
ably  and  without  priority,  among  all  the  proprietors 
of  debenture  stock  to  whom  interest  is  in  arrear,  the 
money  which  so  comes  to  his  hands,  after  applying  a 
aufiicient  part  thereof  in  or  towards  satisfaction  of  the 
interest  on  the  mortgages  and  bonds  of  the  company. 

As  soon  as  the  full  amount  of  interest  and  costs 
has  been  so  recdved,  the  power  of  the  receiver  or 
Judicial  factor  shall  cease,  and  he  shall  be  bound  to 
account  to  the  company  for  his  acts  or  intromissiona 
or  the  sums  received  by  him,  and  to  pay  over  to  the 
company  any  balance  that  may  be  in  his  hands. 

27.  If  the  interest  on  debenture  stock  is  in  arrear 
for  thirty  days  next  after  any  of  the  respective  daya 
whereon  the  same  is  payable,  the  holder  for  the  time 


being  thereof  may  (without  prejudice  to  hb  power  to 
apply  for  the  appointment  of  a  receiver  or  judicial 
factor)  recover  the  arrears  with  costs  by  action  or  suit 
agsinst  the  company  in  any  ovurt  of  competent  juris- 
diction. 

28.  The  company  shall  cause  entries  of  the  deben- 
ture ^tork  from  time  to  time  created  to  be  made  in  a 
register  to  be  kept  for  that  purpose,  wherein  tbey 
shall  enter  the  names  and  addresses  of  the  several 
persons  and  corporations  from  time  to  time  entitled  to 
the  debentnre  stock,  with  the  respective  amounts  of 
the  stock  to  which  they  are  respectively  entitled; 
and  the  register  shall  be  accessible  for  inspection  and 
perusal  at  all  reasonable  times  to  e\ery  mortgagee, 
bondholder,  debenture  atock  holder,  shareholder,  aod 
stockholder  of  the  company,  without  the  payment  of 
any  fee  or  charge. 

29*  The  company  shall  deliver  to  every  Inlder  of 
debenture  stock  a  certificate  stating  the  amount  of 
debentnre  stock  held  by  him;  and  all  regulations  or 
provisions  for  the  time  being  applicable  to  certificates 
of  shares  in  the  capital  of  the  company  shall  applj, 
mtttatis  mutandis^  to  certificates  of  debenture  stock. 

90.  Nothing  herein  or  in  the  Special  Act  autho- 
rizing the  issue  of  debentnre  stock  contained  aball  in 
any  way  aflbct  any  mortgsge  or  bond  at  any  time 
legally  granted  by  the  company  before  the  creation  of 
such  stock,  or  any  power  of  the  company  to  raise 
money  on  mortgage  or  bond,  but  the  holders  of  all 
such  mortgages  and  bonds  shall,  during  the  contioa- 
aoce  thereof  respectively,  be  entitled  to  the  same  pri- 
orities, rights  and  privilegea  in  all  respecu  as  thej 
would  have  been  entitled  to  if  the  Special  Act  autho- 
rising the  issue  of  debentmv  stock  had  not  been  paascd. 

31.  Debentnre  stock  shall  not  entitle  the  bcrfdera 
therojf  to  be  present  or  vote  at  any  meeting  of  the 
company,  or  confer  any  qualification,  but  shall,  in  ail 
respects  not  otherwise  by  or  under  this  Act  or  the 
Special  Act  provided  for,  be  considered  as  eBtitfing 
the  holders  to  the  rights  and  powers  of  mortgageea  of 
the  undertaking  other  than  the  right  to  require  repay- 
ment of  the  principal  money  paid  up  m  reqpeet  of  the 
debenture  stocL 

32.  Money  raiaed  by  debenture  stock  shall  be  ap- 
plied exclusively  either  iu  paying  oflf  money  doe  bj 
the  company  on  mortgage  or  l)ond,  or  eke  for  the 
purposes  to  which  the  same  money  would  be  i^yplica- 
ble  if  it  were  raised  on  mortgage  or  bond  inatoad  of 
on  debenture  stock. 

33.  Separate  and  distmct  aocoonta  shall  be  kept  by 
the  company,  showing  how  much  money  baa  been 
received  for  or  on  account  of  debenture  atock,  and 
how  much  money  borrowed  or  owing  on  mortgage  or 
bond,  or  which  tbey  have  power  so  to  borrow,  baa 
been  paid  off  by  debenture  stock,  or  raiaed  thereby, 
instead  of  being.  bonx>wed  on  mortgage  or  bond. 

34.  The  powera  of  borrowing  and  re-borrowing  bj 
the  company  aball,  to  the  extent  of  the  money  rdsed 
by  the  issue  of  debenture  stodc,  be  extmgnished. 

36.  The  provisions  of  this  part  of  thia  Act  shall  be 
deemed  to  apply  to  mortgage  preference  stock,  and  to 
funded  debt,  m  the  case  may  require,  in  all  respecta 
as  if  mortgage  preference  stock  or  funded  debt  were 
mentioned  throughout  this  part  of  this  Act  wherever 
debenture  stock  is  mentioned  therein. 
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Pakt  IV. 
Ghanob  op  Name. 

36.  Where  hj  uaj  Special  Act  hereafter  passed 
lad  locorporating  this  part  of  this  Act  the  name  of 
vaj  companj  ineorporated  either  before  or  after  the 
passing  of  this  Act  for  the  purpose  of  carrying  on  any 
undertaking  is  changed, — then  and  in  every  each  esse 
ham  tbepassing  of  the  Spedal  Act  the  company  by 
their  new  name  shall  have  and  may  exercise  the  pow- 
ers then  vested  in  the  company  by  their  original  name ; 

I  md  all  Acts  relating  to  the  company  by  their  original 
Dsme  shall  be  read  and  interpreted  as  if  thronghont 
those  Acts,  wherever  the  origuial  name  of  the  com- 
pany or  any  reference  to  the  company  by  their  origi- 
nal name  occurs,  the  new  name  of  the  company  or 
leferenoe  to  the  company  by  their  new  name  were 
mbstitoted. 

37.  Ko  action,  salt,  bill,  process,  writ,  indictment, 
idbramtion,  or  other  proceeding,  whether  ciril  or 
criminal,  which  at  or  immediately  before  the  passing 
of  the  Special  Act  is  eomflieiieed  and  is  then  pending, 

eitiiT  al  fhe  snit  or  instance  of  the  company  by 
their  original  name  against  any  other  corporation  or 
any  person,  or  at  the  snit  or  instance  of  any  other  cor- 
poration or  any  person  against  the  company,  by  theur 
original  name, — shall  abate,  determine,  or  be  other- 
wise impeached  or  affected  for  or  by  reason  of  the 
change  of  the  name  of  the  company;  nor  shall  any 
Dodce,  tender,  requisition,  warrant,  summons,  plead- 
ing, civil  or  criminal  writ  or  other  process,  record, 
d^,  contract,  agreement,  writing,  or  instrument  then 
or  thereafter  to  be  made,  issued,  written,  or  com- 
menced, be  deemed  to  be  vacated,  discharged,  invali- 
dated, prejudiced,  or  affected  by  reason  of  the  com- 
pany or  their  andertaking  being  therein  respectively 
called  by  the  original  name  of  the  company  or  under- 
takmg;  and  it  shall  not  be  necessary  in  any  bill,  suit, 
indictment,  information,  proceeding,  notice,  tender, 
requisition,  m  arranf,  summotia,  pleading,  civil  or  crimi- 
nal writ,  or  other  process,  or  in  any  record,  d^ 
oontract,  agreement,  writing,  or  other  instrument  or 
matter,  to  aver  that  the  company  had  been  called  or 
known  for  any  period  by  the  original  name  of  the 
company,  or  that  their  undertaking  had  been  called  or 
known  within  that  period  by  the  original  n^me  of  the 
undertaking,  and  that  by  the  Spedal  Act  effecting  the 
change  the  names  of  the  company  and  their  undertak- 
ing were  changed,  and  that  after  the  passing  of  that 
Specnl  Act  the  company  had  been  called  or  known 
by  their  new  name,  and  their  undertaking  by  its  new 
name;  but  it  shall  be  deemed  true,  lawful,  and  snffi- 
deot  therein  to  aver  the  style  and,  describe  the  com- 
pany by  their  new  name,  and  their  nndertaking  by  its 
Dew  name,  in  the  same  manner  as  if  the  company  had 
been  originally  incorparated,  called,  or  known  by  their 
new  name,  and  as  if  their  nndertaking  had  been  ori- 
ginally called  or  known  by  its  new  name. 

38.  Notwithstanding  the  change  of  the  name  of  the 
company,  everything  before  the  passing  of  the  Special 
Aa  effecting  the  change  done,  suffered,  or  confirmed 
noder  or  by  virtue  of  any  other  Act  shall  be  as  valid 
as  if  the  Special  Act  effecting  the  change  were  not 
passed;  and  the  change  of  name  and  last-mentioned 
Spedal  Aet  respectivdy  shall  aoeordingly  be  subject 
and  without  prejndiee  to  evei^thing  so  done,  suffered, 
or  conimed  before  the  pasdng  of  the  last-mentioned 


Spedal  Act,  an4  to  all  rights,  liabilities,  daims,  and 
demands,  then  present  or  future,  which,  if  tha  change 
of  name  had  not  happened  and  such  last  mentioned 
Spedal  Act  had  not  been  passed,  would  be  incident 
to  or  consequent  on  anything  so  done,  suffered,  or 
confirmed. 

39.  Notwithstanding  the  change  of  the  name  of 
the  company,  all  deeds,  instruments,  purchases,  sales, 
secnrities,  and  contracts  before  the  passing  of  the  Spe- 
cial Act  effecting  the  change  made  under  any  other 
Aot,  or  with  reference  to  the  purposes  thereof,  shall 
be  as  effectual  to  all  inteaU  in  favoar  of,  against,  and 
with  lespect  to  the  company  as  if  the  name  of  the 
company  had  reaudned  unchanged. 

CAP.  OXIX. 
An  Aoft  to  prevent  false  representations  as  to  grants 
of  medals  or  certificates  made  by  the  Commis- 
sioners for  the  Exhibitwns  of  1861  and  1862. 

[28th  Ja/y,  1863.] 
Sec  \.  Penalty  on  falHrepreaentaUanB.    Astohav- 
ing  obttuned  medals. 

2.  Provisions  €u  to  proceedings  under  thee  AeL 

3.  Definition  of  terms. 

4.  Recovery  of  penalties. 

6.  Conviction  not  to  ajeet  any  right  or  dml  re- 
medy. 
6.  Short  title. 

*  Whereas  it  is  expedient  to  prevent  false  repre^- 
tations  with  respect  to  grants  of  medals  and  certifi- 
cates by  the  Commissioners  for  the  Exhibition  of 
1861  and  the  Commissioners  it>r~^  Exhibition  of 
1862:'  Be  it  enacted  by  the  Queen's  laost  excellent 
Majesty,  by  and  with  the  advice  and  obnsent  ofthe 
lords  spiritual.,  and  temporal,  and  commons,  in  this, 
present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows: 

1.  If  any  trader  com*nits  any  of  the  offences  fol 
lowing;  that  is  to  say, 

1.  Falsely  represents  that  he  has-obtained  a  medal 

or  ceitificate  from  the  Exhibition  Conimis- 
donera  in  respect  of  any  %rtide8  or  process 
for. which  a  medal  or  certificate  has  been 
awarded  by  the  commissioners: 

2.  Falsely  repre  ents  (knowing  such  represenUtion 

to  be  false)  that  any  other  trader  has  obtdued 
a  medal  or  certificate  from  the  ExUibitioq, 
Commisdoners: 

3.  Fclsdy  represents  (knowing  such  representatioB 

to  be  fdse)  that  any  arcide  sold  or  exposed 
for  sde  has  been  made  by,  or  by  any  process 
invented  by,  a  person  who  has  obtdned  in  re- 
spect of  such  article  or  process  a  medd  or 
certificate  from  the  Exhibition  Commisdoners: 
He  shdl  iacnr  the  foUowing  peudties;  that  is  to  say, 

1.  For  the  first  offence  he  shdl  forfoit  to  her  Ma 

jesty  a  sum  not  exceeding  five  poonds. 
8.  For  any  subsequent  offence  he  shall  forfeit  to 
her  Migedty  a  »um  not  exceeding  twenty 
pounds,  or  be  imprisoned  for  a  period  not  ex- 
ceeding six  months. 

2.  In  proceedings  under  this  Act  it  shdl  not  be 
necessary  to  prove  that  any  person  has  snstdned  da- 
mage by  the  fdse  representations  of  the  dd'endaut. 

It  shall  not  be  necessary  in  any  proceedings  uudSf 
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Iris  Act  to  set  out  anj  copj  or  fac-simlle  of  any  medal 
or  certificate. 

3.  For  the  pnrpose  of  this  Act  "  The  ExhibitioB 
Commissioners  '*  shall  mean  the  Commissioners  for 
the  Exhibition  of  1851  and  the  Commissioners  for 
the  Exhibition  of  1862,  or  either  of  sach  bodies  of 
commissioners. 

The  tei-m  "defendant^'  shall  mean  any  person 
against  whom  proceedings  may  be  taken  nnder  this 
Act. 

4.  Offences  under  this  Act  may  be  prosecnted  snm* 
marily  in  ^n^2antf  and /reland  before  two  jastioes; 
as  to  England,  in  manner  directed  by  an  Act  passed 
in  the  session  holden  in  the  eleventh  and  twelfth 
years  of  the  reign  of  her  Majesty,  Queen  Victoria,  chap- 
ter forty-three,  intituled  An  Act  to  facUitate  the  per- 
fintnanoe  of  the  Duties  ofJustiaa  oj  the  Peace  out  of 
Sessions  within  England  and  Wales  with  respect  to 
mmmary  Convictions  and  Orders^  or  any  Act  amend- 
ing the  same;  as  to  Ireland,  in  manner  directed  by 
the  Act  passed  in  the  session  holden  in  the  fourteenth 
and  fifteenth  years  of  the  reign  of  her  Miyesty  Queen 
Victoria,  intituled  An  Act  to  consolidate  and  amend 
the  Ads  regtOating  the  Proceedings  in  Petty  Sessions, 
and  the  Duties  ofJwtices  of  the  Peace  out  of  Quar- 
ter Sessions  in  Ireland*  or  any  Act  amending  the 
same. 

In  Scotland,  an  offence  against  this  Act  may  be 
prosecuted  summarily  at  the  instance  of  the  procurator 
fiscal  before  any  sheriff  or  shei  iff  substitute,  or  before 
any  two  Justices  of  the  county,  or  before  the  magis- 
.  trates  or  any  police  magistrate  of  the  burgh  in  which 
the  offence  was  committed. 

.  5v.  No  provision  of  this  Act  shall  take  away,  dimi- 
nish, or  prejudicially  afiect  any  suit,  process,  proceed* 
ingt  right,  or  remedy  which  any  person  may  be  enti- 
tled to  at  hiw,  in  equity  or  otherwise;  nor  exempt  or 
excuse  any  person  from  answering  or  making  disco- 
very upon  exammation  as  a  witness,  or  upon  inter- 
rogatories or  otherwise,  in  any  suit  or  other  civD  pro- 
ceeding: Provided  always,  that  no  evidence,  state- 
ment, or  discovery  which  any  person  shall  be  com- 
pelled to  give  or  make  shall  be  admissible  in  evidence 
ajgainst  such  person  in  support  of  any  indictment  for 
a  misdemeanour  at  common  law  or  otherwise,  or  of 
any  proceeding  nnder  the  provisions  of  this  Act 

6.  This  Act  may  be  cited  for  all  purposes  as  "The 
Exhibition  Medals  Act,  1863.** 


CAP.  CXX. 
An  Act  for  the  angmentatioo  of  certain  benefices,  the 
right  of  preseotatioo  to  which  is  vested  in  the  Lord 
Ctauicollon  [28tb  Jtt/y,.1863.] 

CAP.  CXXI. 

An  Act  to  establish  the  Validity  of  Acts  performed 

in  Her  Majesty's  Possessioiis  abroad  by  certain 

Clergymen  ordained  in  Foreign  Parts,  and  to  ex- 

'  tend   the  Powers  of  Colonial   Legislatures   with 

respect  to  such  Clergymen.       [28th  July,  1 863.] 

26  &.  3,  0.  84.     19  jr  20  Vict^  c  20  {Barbadoes). 

Sec.  1.  Colonial  Legislatures  may^  authorize  exercise 
oj^  clerical /unctions  by  persons  ordai^ud  by 
bishops  consecrated  under  26  0.  3.,  c.  Si. 


2»[^ds  heretofore  performed  by  such  peraoiu  to 
be  valid. 

*  Whkrsas  by  the  third  section  of  an  Act  passed  in 
the  twenty-sixth  year  of  hb  late  Majesty  King  George 
the  Third,  chapter  eighty-four,  intituled  An  Act  to 
empower  the  Archbishop  o/*  Canterbury  or  the  Arch- 
bishop of  York  for  the  Time  being  to  consecrate  to  the 
Office  of  a  Bishop  Persons  being  Subjects  or  Citizms 
of  Countries  out  of  His  Majesty*s  Dominions,  it  was 
enacted  that  no  person  or  persons  admitted  to  the  order 
of  priest  or  deacon  by  any  bishop  or  bishops  so  conse- 
crated, or  by  the  successor  or  successors  of  any  bishop 
or  bishops  so  cohsecrated,  should  be  thereby  enabled 
to  exercise  his  or  their  respective  office  or  offices 
within  his  Migesty's  dominions;  And  whereas  by  an 
Act  passed  by  the  Legisbiture  of  Barbadoes  in  the 
nineteenth  and  twentieth  year  of  her  Majesty  Qaeen 
Victoria,  chapter  twenty,  intituled  An  Act  to  enable 
the  Reverend  Joseph  Shepherd  Mayers  to  exercise  his 
Office  as  a  Clergyman  within  this  Iskad,  it  was 
enacted,  that  it  should  be  lawful  for  thd  said  Reverend 
Josq)h  Shepherd  Mayers  to  exercise  the  office  of 
priest,  and  the  said  Reverend  Josqth  Shepherd  May- 
ers hath  from  that  time  exerdsed  the  said  office  in 
the  island  of  Barbadoes:  and  whereas  it  is  appre- 
hended that  divers  persons  having  been  ordained  bj 
such  bishop  or  bishops  as  aforesaid  or  their  successors 
have  at  times  exercised  their  respective  offices  in 
British  colonies:  and  whereas  doubts  are  entertained 
respecting  the  validity  of  the  aforesaid  Act  passed  bj 
the  Legislature  of  Barbadoes,  and  of  the  marriages 
solemnized  and  other  acts  performed  by  the  said 
Reverend  Joseph  Shephtrd  Mayers  under  autboritjr 
of  the  said  Act,  or  hy  other  persons  so  ordained  as 
aforesaid,  and  It  b  advisable  to  remove  soch  donbts, 
and  to  define  the  power  of  Colonial  I..egislatnres  in 
this  respect:'  Be  tt  therefore  enacted  by  the  Qneen's 
most  excellent  Majesty,  by  and  with  the  advice  and   I 
consent  of  the  lords  spiritual  and  (emporaL  and  com-   | 
mons,  in  this  present  Parliament  assembled,  and  hj 
the  authority  of  the  same,  as  follows: 

1.  It  shall  be  lawful  for  the  Legislature  of  any  of 
her  Majesty's  possessions  abroad,  by  any  kw  or  laws 
to  be  by  them  passed,  to  anthoriae  any  persons  ad- 
mitted to  the  order  of  pijest  or  deacon  by  any  of  snch 
bishops  as  are  mentioned  in  the  first-recited  Act  to 

•exei-cise  their  respective  offices  in  such  possession, 
anything  in  the  luforesaid  Act  of  Parliament  to  the 
contrary  notwithstanding,  and  all  laws  heretofore 
phased  ^by  any  such  Legislature  for  that  pnrpose  shaU 
be  and  the  same  are  hereby  declared  to  be  Ttlid  and 
efiectnal  to  all  Intents  and  purposes. 

2.  All  acts  heretofore  performed  in  any  5rAw* 
colony  by  any  person  having'  been  admitted  to  the 
office  of  priest  or  deacon  by  any  of  snch  bishops  ss 
aforesaid  or  of  their  successors  shall  be  as  valid  and 
efiectnal  at  law  for  all  purposes  whatever  as  if  snch 
person  had  been  so  admitted  by  a  b^^bop  or  bishops 
of  the  United  ChurcK  of  Great  Britain  and  Irdand, 


CAP.  CXXIL 

An  Act  to  enable  he^  Majesty  In  Goonca  to  make 
Alterations  In  the  Oircnita  of  the  Judges. 

[28rt/iii^,1863.] 
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CAP.  OXXIII. 
Aa  Act  to  amend  the  Law  relating  to  Dbtrict  Paro- 
chial Ghnrebes  in  Irdand.  28th  Juty,  1863.] 
Sec  1.  Power  to  ehurchwarderu  of  district  paroehia! 
churches  erected  under  provisions  of  14  4r 
15  Vict,y  c.  17,  to  levy  pew  rents.    As  to 
situcUion  of  free  sittings. 
2.  Application  of  pew  rents. 

*  Wheuas  it  18  expedient  to  amend  the  law  respecting 
djstrict  parochial  chorchea  and  chapela  ereeted  in 
Maad  by  fonda  provided  bj  way  of  endowment:' 
Be  it  therefore  enacted  by  the  Qoeen's  most  excellent 
Majesty,  by  aiid  with  the  advice  and  commt  of  tlie 
lords  spiritnal  and  temporal,  and  commons,  in^  this 
present  Parliament  assemUed,  and  by  the  authority  ot 
the  same,  as  follows: 

1.  That  whenever  a  district  parochial  church  or 
chapel  shall  be  ereeted  within  the  bomidaries  of  any 
city  or  ocwporate  town  in  Ireland^  or  within,  the  dis- 
tance of  three  miles  from  the  boundaries  of  sndi  city 
or  corporate  town,  imder  the  provisions  of  the  statute 
pissed  in  the  fourteenth  and  fifteenth  yean  of  her 
Majesty,  intituled  An  Act  to  consolidate  and  amend 
the  Laws  nioHng  to  the  Erection  and  Endowment  of 
Ckmrdies  and  Chapels  and  Perpetual  Curacies  in 
Ireland,  It  shall  be  lawful  for  the  churchwardens  of 
such  ^Kstrict  parish,  when  duly  chosen  and  appointed 
according  to  law,  to  contract  for,  ooUect,  and  levy  and 
recover  by  all  proper  means  and  proceedings  an  an- 
nual rent  or  tents  for  the  use  of  any  pews  or  aittings 
in  such  cAiureh  or  chapel  firom  such  peisotta  as  shidi 
be  vnlling  to  take  and  occupy  the  same»  so  that  no 
such  proceeding  shall  id)ate  by  reason  of  the  ibath, 
removal,  or  going  out  of  office  of  any  such  church- 
waidens,  but  may  be  commenced,  prosecuted,  and 
Gontinn^  in  the  offidal  names  of  the  churchwardens 
of  such  district  church:  provided  always,  that  in 
every  such  church  or  chapel  erected,  appropriated,  or 
endowed  mider  the  provisions  of  the  sidd  Act  of  Par- 
liament, one  third  at  least  of  the  sittings  shall  be  set 
apart  as  free  sittbgs  for  ever;  and  that  auph  free 
sittings  riialli  with  respect  to  positioB  and  eonveni- 
ence,  be  as  advantageously  situated  in  the  church  or 
chapel  as  the  pews  or  sittings  for  which  a  rent  or 
rente  may  be  fixed  or  taken. 

2.  It  shall  and  may  be  lawful  for  the  churchwar- 
dens of  any  such  district  parish  church  or  chapd  so 
erected  withm  any  city  or  town  corporate  in  Ireland, 
or  within  the  distance  of  three  miles  from  the  boun- 
daries thereof,  to  apply  the  pew  renta  so  collected  or 
recovered,  to  the  insurance  against  fire  of  the  said 
church  or  chapel,  and  to  increasing  the  stipend,  sa- 
lary, or  endowment  of  the  incumbent  or  perpetual 
cnnta  of  such  district  parish  church  or  chi^  or  in 
ddra^^ing  such  other  mcidental  charges  as  may  firom 
time  to  time  be  approved  of  by  vestry  meetings  of 
aoch  district  inuish  duly  assembled  aceording  to  law. 

CAP,  oxxnr. 

An  Act  for  the  more  efilMstnal  condensation  of  mu- 
riatic add  gas  in  idkaU  works.  [28th  July,  186a] 
Seetl.  Short  tUU. 

2.  Cpmmsncmiiienkof  Act. 

3.  Interpretation  of  terms. 

-    A,  4$  0  the  caniuolitf  Alkali  works. 


6.  Owner  to  be  liable  for  offences  in  the  first  in^ 
stancSf  unless  he  prove  that  the  offence  was 
committed  by  some  agent,  ^c  without  his 
knowledge,  in  which  case  such  agent,  ^c  to 
be  liable. 

6.  As  to  the  registration  oj  Alkali  works. 

7«  Appointment  of  inspectors. 

8.  What  persons  dis^^ified  from  acting  as  in- 
spector. 

9*  Duties  and  powers  of  inspector. 

10.  Salaries  of  inspectors  and  sub-inspectors. 

1 1.  General  penalties  on  vi  lotion  of  Act. 

12.  Inspector  to  report  to  Parliament 

13.  Power  to  owners  qf  vjorks  to  make  special 

rules* 

\^,  As  to  recovery  of  penalties  in  England  for 
other  than  offences  against  a  special  rule. 

15*  As  to  recovery  of  general  penalties  in  Scot- 
land. 

16.  As  to  recovery  of  general  penalties  in  Ire- 
land. 

17*  Application  of  penalties. 

18.  As  to  recovery  oJ  penalties  for    offences 

against  special  ride. 

19.  Term  of  Act. 

*  Wbebxas  it  is  expedient  to  provide  for  the  bettor 
condensation  of  the  muriatic  add  gas  evolved  in  al- 
kali works: '  Be  it  enacted  by  the  Queen's  most  ex- 
cellent Majesty,  by  and  with  the  advice  and  comment 
of  the  lords  spiritual  and  temporal,  and  commons,  in 
this  present  parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows: 

Preliminary. 

1.  This  Act  may  be  cited  as  the  ''Alkali  Act, 
1863." 

2.  This  Act  shall  come  mto  operation  on  the  first 
day  of  January,  one  thousand  eight  hundred  and 
sixty-four. 

3.  The  term  **  alkaU  work,"  as  hereinafter  used, 
shall  mean  every  work  for  the  mannfactnrie  of  alkali, 
snlphato  of  soda,  or  sulphata  of  potash  in  which  mu- 
riatic add  gas  is  evolved: 

The  term  '*  owner,"  as  hereinafter  used,  shall  mean 
the  lessee  or  occupier  or  any  other  person  carrying 
on  any  alkali  work: 

The  term  *'  the  inspector  "  shall  mean  the  inspec- 
tor to  be  appointed  under  this  Act. 
AlkaU  Works. 

4.  Every  alkali  work  shdl  be  ciCrried  on  in  such 
manner  as  to  secure  the  condensation  to  the  satisfac- 
tion of  the.iqspectory  derived  from  his. own  examina- 
tion or  from  that  of  a  sub-inspector,  of  not  less  than 
ninety-five  per  centum  of  the  muriatic  add  gas  evolved 
therein:  Provided  always,  that  nothing  herem  con- 
tained shall  entitle  the  inspector  to  direct  any  altera- 
tion to  be  made  in  the  process  of  manufacture  or  the 
apparatus  used  therein. 

If  any  alkali  work  is  carried  on  in  contravention  of 
this  section,  the  owner  of  that  work' shall  on  ito  bei^g 
made  to  appear  to*  the  court  before  which  any  pro- 
ceedings for' recovery  of  a  penalty  may  be  instituted 
that  ninety-five  l^tfr  centum  at  least  of  th^  muriatic  acid 
gas  evolved  in  such  work  has  not  been  condensed,  be 
deemed  to  be  guilty  of  an  ofienoe  against  tliis  Aci» 
and  be  subject  in  respect  of  the  fir«t  conviction  to  a 
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penalty  not  exoeedbg  fifty  poanda,  and  fn  respeet  of 
every  offence  after  a  previons  eonrictton  to  a  penalty 
not  exceeding  one  hundred  pounds:  Provided  always, 
that  no  each  owner  shall  be  convicted  of  more  tlna 
one  snch  offence  in  respect  of  any  one  day:  Provided 
also,  that  no  soch  penalty  shall  be  inflicted  unless  the 
Inspector  shall  produce  before  the  court  having  oogni- 
cance  of  the  matter  a  statement  in  writing  of  the  ftcts 
on  which  he  founds  his  opinion  that  ninety-five  per 
centum  of  the  muriatic  acid  gas  evolved  in  the  alkali 
work  is  not  condensed  therein,  and  serve  a  copy 
thereof  with  the  process  commencing  the  proceedings. 

5.  The  owner  of  any  alkali  work  in  which  any  of- 
fonce  against  thk  Act  has  been  proved  to  have  been 
committed,  and  for  which  a  pecuniary  penalty  may  be 
imposed,  shall  in  every  case  be  deemed  to  have  com- 
mitted the  oileace,  and  shall  be  liable  to  pay  the  pe- 
nalty, unless  he  shall  prove  to  the  satisfaction  of  the 
court  before  which  any  action  shall  be  brought  for  the 
i*ecovery  of  such  penalty  that  be  has  used  doe  dili- 
gence to  comply  with  and  to  enforce  the  execution  of 
this  Act,  and  that  the  offence  in  question  was  com- 
mitted by  some  agent,  servant,  or  workman,  whom 
he  shall  charge  by  name  as  the  actual  offender,  with- 
out his  knowledge,,  consent,  or  connivance,  in  which 
case  such  agent,  servant,  or  workman  shall  be  liable 
to  and  may  be  sned  for  the  payment  of  the  penalty, 
and  of  the  coets  of  all  proceedings  which  may  be  taken 
for  the  recovery  thereof  either  against  himself  or 
against  the  owner  under  this  Act;  provided  that  it  shall 
be  lawful  for  the  innpector  to  proceed  in  the  first  instance 
against  the  person  whom  he  shall  believe  to  be  the 
actual  offender,  without  first  proceeding  against  the 
owner,  in  any  case  in  which  it  shall  be  made  to  ap- 
pear to  the  satisfkction  of  snch  inspector  that  the 
owner  has  used  all  due  diligence  to  comply  with  and 
to  enfoice  the  execution  of  this  Act,  and  that  the  of- 
fence has  been  committed  by  the  person  whom  he  may 
chaige  therewith  without  the  knowledge,  consent,  or 
connivance  of  the  owner,  and  in  contravention  of  his 
ciders. 

6.  No  alkali  work  shall  at  any  time  after  the  expi- 
ration of  three  months  after  the  appointment  of  the 
inspector  be  carried  on  or  prosecuted  until  such  work 
has  been  registered  by  the  owner  with  the  inspector. 
In  every  register  hereby  required  to  be  made  there  shall 
be  inserted  the  name  in  full  of  the  owner,  and  of  the 
parish  or  township  in  which  the  work  is  situate,  and 
within  one  month  after  change  of  ownership  in  any 
snch  work  the  register  of  sndi  work  shall  be  amended 
by  inserting  the  name  of  the  new  owner;  and  if  any 
idkali  work  b  carried  on  In  contravention  of  this  sec- 
tion, the  owner  thereof  shall,  on  conviction,  be  deemed 
to  be  guilty  of  an  ofience  against  tbb  Act,  and  ahall 
be  subject  to  a  penalty  not  exceeding  five  pounds  for 
every  day  dnring  which  such  work  shall  have  been  so 
canted  on. 

Inapectore. 

7.  For  the  purpose  of  carrying  into  efibct  the  pro- 
i^ions  of  thb  Act,  the  Board  of  Trade  may  from 
time  to  time  appomt  any  fit  and  proper  person  to  be 
inspector  of  alkaU  works  under  thb  Act,  and  may  from 
time  to  time  remove  any  inspector  so  appointed,  and 
appcmit  another  person  in  hb  pbce.  The  Board  of 
Trade  may  al8«s  on  application  of  the  in»>pector,  from 
time  to  time  appc^t  and  remove  such  aubkspector 


or  sub-inspectors  a*  the  eaid  Board  may  deem  ne^ca. 
sary  for  the  pnrpeee  of  carrying  this  Act  into  dfect 
Notice  of  the  appointment  of  such  inspector  and  nib- 
iospectors  shaU  be  published  in  the  London  GaxeUe, 
and  a  copy  of  the  gaiette  shall  be  evidence  of  the  ap- 
pointment made. 

8.  No  person  either  directly  or  Indirecdy  aetng  or 
practbing  as  a  land  agent,  or  directly  or  indirectly  en- 
gaged in  any  manufacture,  or  interested  in  any  patent 
In  or  according  to  which  the  decomposition  of  salt  or 
the  condensation  of  muriatic  add  gas  may  he  efiected, 
shall  act  as  an  inspector  or  anb-inspector  under  this 
Act. 

-  9-  It  shall  be  the  duty  of  every  inspector  under 
this  Act  to  ascertain  from  time  to  time  that  all  the 
alkali  works  are  carried  on  in  conformity  with  the 
provbions  of  thb  Act,  and  to  enforce  the  said  provi- 
sions, and  to  eanse  notice  to  be  given  to  every  owner 
whose  work  shall  be  carried  on  m  eoatraveutioB  of 
thb  Act  of  the  commission  of  such  ofience  as  soon  as 
conveaieacly  owy  be  after  the  commission  thereof: 
and  with  a  view  to  the  pesferwoe  of  that  doty  he 
or  any  sub  inspector  may  at  all  reasonable  times,  by 
day  and  by  night,  without  giving  previous  notiet,  bat 
so  as  not  to  Intermpt  the  process  of  the  manufacture, 
enter  upon  and  iaap(Bct  any  alkali  work,  and  examioe 
into  the  efficiency  of  the  condensing  apparstos,  sad 
the  quantity  of  muriatic  add  gaa  condensed,  and  ge- 
nerally Into  all  Blatters  aod  woika  t^ufing  to  show* 
compUance  or  noa-compliance  with  the  provisions  o^ 
thb  Act.  And  the  owner  of  anch  works^  upon  de- 
mand of  the  inepectoi,  shall  wItUn  a  reasonable  tim« 
furnish  him  with  a  plan,  to  be  kept  Sdoret  by  sack  in- 
spector, of  those  parts  of  such  works  In- whbh  the  de- 
composition of  salt  or  other  prooeaa  causing  the  evo- 
lution of  muriatic  acid  gas  or  the  condeBsation  thereof 
b  carried  on. 

It  shall  be  lawful  for  the  Inspector  or  any  snb-in- 
spector  under  his  direction,  but  so  as  not  to  interfere 
with  the  process  of  the  mannfoetore,  to  apply  any 
testa  or  make  any  experiments  he  may  thmk  proper 
for  the  pnrpeee  of  ascertaining  the  efficiency  of  the 
condensing  apparatus,  or  the  quantity  of  gas  con- 
densed; and  the  owner  or  agent  of  the  works  nhali  be 
deemed  to  be  guilty  of  an  offence  against  thb  Act  nn- 
leas  he  renders  to  the  said  inspector  or  sab-bipector 
all  necessary  fiK^Uties  for  their  eotry*  exammation, 
and  testing. 

10^  Every  mspector  and  sub-Inspector  appobted 
under  thb  Act  shall  be  paid  snch  salary  as  may  bo 
determined  by  the  Board  of  Trade,  with  the  conaeot 
of  the  Oommbaionera  of  her  Majesty's  Treasury. 

11.  Every  person  who  wilfully  obstructs  any  in- 
spector or  aab-inspeotor  in  the  execotion  of  this  Act, 
and  every  owner  of  any  alkali  work  who  refuses  or 
neglects  tc  afi^mrd  to  the  inspector  or  anb  inspector 
the  focilities  necessary  for  makii^  any  entry  inspeo- 
tlon,  examination,  or  testing  under  thb  Act,  or  who 
neglects  or  wilfully  violatea  any  provision  of  this  Act, 
tor  the  neglect  or  violation  of  which  no  other  penalty 
b  by  thb  Act  imposed,  shall  be  guilty  of  an  oflence 
within  the  meaning  of  thb  Act,  and  ahali  for  every 
such  offence  incur  a  penalty  not  exceeding  tea  peonda. 

12.  The  inspector  shall,  on  or  befora  the  first  day 
of  March  in  every  year,  make  a  report  In  writiiig  to 
the  Board  of  Trade  of  hb  prooesdingn  daring  the  pre- 
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ceding  year,  and  a  oopj  of  raeh  report  shall  be  laid 
befbre  both  Houses  or  Parliament. 
Special  Rub§. 

13.  The  owner  of  any  alkali  work  may»  with  the 
aoaioii  of  the  Board  of  Trade^  lnak^  alter,  or  repeal 
special  roles  for  the  gnidance  of  snob  of  bis  workmen 
aa  srs  employed  in  any  process  causing  the  evolution 
of  moriatlc  acid  gas  or  whose  dnty  it  is  to  attend  to 
tbe  spparatns  osed  In  the  condensation  of  that  gas, 
and  may  annex  penalties  to  any  violation  of  soch 
nilei,  so  that  no  penalty  exceeds  two  pounds  for  any 
oosoffenoe» 

A  fflnted  eopy  of  the  ^Mctal  rales  b  force  in  anv 
ilkali  work  shall  be  given  by  the  owner  of  the  work 
to  every  penon  working  or  employed  m  or  about  that 
work  affected  thereby. 

PtnedUii. 

14.  The  (blowing  regulations  shall  be  enacted 
with  respect  to  the  recovery  in  England  of  penalties 
for  offences  other  than  offences  against  a  special  rale: 

Every  such  penalty  shall  be  recovered  by  aeUon  in 
the  county  court  having  jadadidion  la  the  dis- 
trict in  which  the  alkali  works  are  eitnate  in  re- 
spect of  which  the  penalty  arises: 

The  action  shall  be  brought,  with  the  sanction  of 
the  hoard  of  trade,  by  the  Inspector  appointed 
under  this  Act,  within  three  months  after  the 
commission  of  the  offence,  and  for  the  purposes 
of  soch  action  the  penalty  shall  be  deemed  to  be 
a  debt  due  to  such  inspector: 

The  plaintiff  In  any  actbn  for  a  penalty  under  this 
Act  shall  be  presumed  to  be  the  inspector  ap- 
pointed under  this  Act»  until  the  contrary  is 
proved  by  the  defendant: 

The  court  may,  upon  the  application  of  either 
party,  appoint  a  person  to  take  down  in  writing 
the  evidence  of  the  witnesses,  and  may  award  to 
that  person .  such  compensation  as  the  court 
thinks  just; 

The  amount  of  compensation  awarded  by  the  judge 
ahall  be  deemed  to  be  costs  In  the  cause: 

If  either  party  b  any  action  for  a  penalty  under 
this  Act  feds  aggrieved  by  the  dedsion  of  the 
court  in  point  of  law,  or  on  the  merits,  or  in 
respect  of  the  admissiou  or  rejection  of  any  evi* 
dence^  he  may  appeal  from  that  decision  to  any  of 
the  superior  courts  of  common  lawatlTsifmMMfsr/ 

The  uppeal  shall  be  m  the  fbrm  of  a  special  case  to 
be  agreed  upon  by  both  parties  or  thehr  attor- 
nies,  and  If  they  cannot  agree,  to  be  settled  by 
the  judge  of  the  county  court  upon  the  applica- 
tion of  the  parties  <v  their  attornies: 

The  court  of  appeal  may  draw  any  infhrences  from 
the  fasts  stated  in  the  case  that  a  jury  might 
draw  from  the  fhcts  stated  by  witnesses: 

Subject  to  the  provisions  of  this  section,  all  the 
enactments,  rales,  and  orders  relating  to  proceed- 
ings in  actions  in  county  courts*  and  to  enforcing 
judgments  in  county  courts,  and  appeals  from 
dedeions  of  the  county  court  judges,  and  to  the 
conditions  of  such  appeals,  and  to  the  power  of 
the  superior  courts  on  such  appeals,  shall  apply 
to  an  action  for  a  penalty  under  this  Act,  and  to 
an  appeal  from  audi  action,  in  the  same  manner 
as  if  such  actloo  and  appeal  rehited  to  a  matter 
Within  th^  ordinary  jurisdiction  of  the  court: 


WitUn  the  dty  of  Landcm  and  the  liberties  thereof 
the  Sheriffs  Court,  establbhed  by  a  local  Act 
passed  in  the  devcnth  year  of  the  retgn  of  her 
present  Majesty,  chapter  seveuty-one,  intituled 
An  Act  for  the  mare  easy  Recovery  of  Small 
Dcto  cmd  Demands  wUkin  the  City  of  London 
tmd  the  Liberties  thereof  shall  be  deemed  to  be 
the  county  court  having  jurisdiction  in  the  case. 

15.  In  Scotland  any  offence  under  this  Act,  with 
the  exception  of  offsnces  against  a  special  rale,  shall 
be  prosecuted  at  the  instance  of  the  inspector,  with 
the  sanction  of  the  board  of  trade,  before  the  sheriff 
or  sheriff  substitute  of  the  county  in  which  the  offence 
has  been  committed,  and  the  sheriff  or  sheriff  substi- 
tute having  cogniaance  of  such  offence  may  award 
costs  to  either  party,  and  may  sentence  the  offbnder 
to  imprisonment  for  any  period  not  exceeding  six 
months,  unlciis  the  penalty  and  costs  be  previously 
paid ;  and  any  decision  or  sentence  of  such  sheriff  or 
sheriff  substitute  shall  be  subjept  to  review  and  ap? 
ped  according  to  law. 

16.  In  Ireland  dl  penalties  incurred  under  this 
Act,  with  the  exception  of  penslties  agdnst  a  special 
rule,  may  be  recovered  by  dvil  bill  at  the  instance  of 
the  Inspector,  with  the  sanction  of  the  board  of  trade, 
in  the  manner  and  with  the  appeal  directed  by  an  Act 
passed  in  the  fourteenth  and  fiil^nth  years  of  her 
Miyesty,  chapter  fifly-seven,  or  any  Act  or  Acts 
amending  the  bw  relating  to  dvil  bills. 

17-  All  penalties  recovered  under  this  Act,  except 
in  respect  of  offences  against  a  spedal  rale,  shdl  be 
paid  into  the  receipt  of  her  Majesty's  Exchequer  in 
such  manner  as  the  commissioners  of  the  treasury 
may  determine. 

18.  All  pendtles  incurred  under  this  Act  in  ra- 
spect  of  any  offence  against  a  special  rule  may  be 
recovered  summarily  in  England  and  Ireland  befora 
two  or  more  justices:  as  to  England,  in  manner  di- 
rected by  an  Act  passed  m  the  session  holden  In  the 
deventh  and  twelfth  years  of  the  reign  of  her  Majesty 
Queen  Vietoriaj  chapter  forty-three,  Intituled  An  Ad 
to  facilitate  the  performance  of  the  Dutiee  of  Jurticea 
of  the  Peace  out  of  Seaaiona  within  England  and 
Wdes,  uith  reaped  to  aummary  Convidiona  and 
Ordera^  or  any  Act  amending  the  same;  as  to  Ire- 
landy  In  manner  directed  by  the  Act  passed  in  the 
session  holden  in  the  fourteenth  and  fiftemith  years  of 
the  reign  of  her  Majesty  Queen  Victoria^  chapter 
ninety-three,  mtituled  An  Act  to  eonaoHdate  and 
amend  the  Acta  regulating  the  Proceedings  of  PeUy 
Seaaiona^  and  the  DuUea  of  Juaticea  of  the  Peace  out 
of  Quarter  Seaaiona^  in  Ireland,  or  any  Act  amending 
the  same;  and  in  ScoUand^  before  the  sheriff  or  two 
justices,  in  manner  directed  by  *'The  Railways  Clauses 
Consolidation,  Scotland,  Act,  1845,"  with  respect  to 
pendtles  imposed  by  that  Act,  the  recovery  of  which 
n  not  otherwise  provided  for. 

19.  This  Act  shdl  continue  In  force  to  the  first 
day  of  Ju/y  one  thouaand  eight  hundred  and  sixty* 
eight,  and  no  longer. 

CAP.  CXXV. 
An  Act  for  promoting  the  ravidon  of  the  statute  law 
by  repeding^sertaui  enactments  which  have  cea-^d 
to  be  in^  force  or  have  become  nunecessary. 

[•2gtb  ./tt^y,  1863.] 
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I — an  act  to  eiuiUe  her  Miriertj  to  provide  for 
the  estabUshment  of  his  Kojal  Highness  the  . 
Prince  of  Waht  and  her  Royal  Highnev  the 
Prinoefli  Akmamdra  of  Dmmaris,  and  to  setUe 
certain  annuities  oft  her  Royal  Highness 

n-*an  act  to  make  pioTision  ooneemlns  hills  of 
exchange  andnromiisory  notes  payaUe  in  the 
metropolis  on  m  day  appointed  for  the  passage 
thionghthe  metropolis  of  her  Royal  Highness 
the  Prmoess  AUaomidta  otDmmatk 

m— «n  act  to  extend  the  eie^  for  payment  of 

a  portion  of  the  excise  duty  on  malt 
IV^an  act  to  extend  for  afinrther  period  the 

provisions  of  the  union  vslief  aid  act  of  the  last 

session 
Y — an  act  to  amend  the  law  relating  to    the 

royal  naval  coast  vdnnteers 
YI — an  act  to  apply  the  snm  of  ten  millions  out 

of  the  consolidated  fund  to  the  service  of  the 

year  one  tboosand  eight  hundred  and  sixty- 
three 
Til— an  act  ftir  altering  the  duties  on  tobacco, 

and  permitting  the  manulaoture  of  cavendish 

and  negrohead  in  bond 
Yin — sin  act  for  punishing  mutiny  and  desertion, 

and  for  the  better  payment  of  the  army  and 

their  quarters 
IX— an  act  for  the  rsKulation  of  her  Majesty's 

royal  marine  forces  while  on  shore 
X~an  act  for  prohibiting  the  exportation  of  sal* 

men  at  certain  times 
Xl*-an  act  for  the  registration   of  births  and 

deathtf  in  tr$i«md     . 
Xn-*an  act  to  abolish  the  office  of  seeretaiy  at 

war,  and  to  transfer  the  duties  of  that  offioe  to 

one  of  her  Majesty's  principal  secretaries  of 


XI H — an  act  for  the  protection  of  certain  gar- 
den or  ornamental  grounds  in  cities  and  bo- 
rou^is 

XIV— an  act  to  amend  the  law  relating  to  post 
offioe  savings  banks 

XV— an  act  to  apply  the  sum  of  twen^  milliona 
out  of  the  consolidated  fund  to  the  service  of 
the  year  one  thousand  eight  hundred  and  sixty- 
three 

XVI— an  act  for  raising  the  sum  of  one  million 
pounds  by  exchequer  bonds  for  the  service  of 
the  year  one  thousand  eight  hundred  and  sixty- 
three 

XVn  -an  act  for  ameDding  the  local  government 
Aot(1858) 

XVIII— an  act  to  authoriie  the  Inclosureof  cer- 
tain lands  in  pursuance  of  a  report  of  the  inclo- 
sure  commissioners  for  England  and  WaUt 

XIX — an  act  to  amend  the  law  relative  to  the 
sale  of  hares  in  Ireland 

XX— an  act  to  further  limit  and  define  the  time 
for  proceeding  to  election  during  the  recess 

XXI — an  act  to  amend  the  law  enabling  boards  of 
gmurdians  to  recover  costs  of  maintenance  of  Il- 
legitimate children  In  certain  caa^s  in  Tr^and 


UK 

E 
UK 

£ 
UK 

UK 

UK 

UK 

UK 

GB&I 

I 

UK 

E 
GB&I 

UK 

UK 

B 

E 
I 

UK 


rtea. 
XXU— «ii 


i  flot  to  grant  certain  duties  of 
and  Inland  revenue 
XXIII— an  act  to  alter  the  iionndarim  of  Jfe« 
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XXIV— an  act  to  focilitate  the  appointment  of 
vice  admirals  and  of  officers  in  vice-admiralty 
courts  in  her  Mkjesty'e  possesstone  abroad,  and 
to  confirm  the  Mst  proeeedingsi  to  ettand  the 
Jurisdktion,  and  to  amend  the  practice  of  those 
courts 

XXV — an  act  to.  make  further  provision  for  the 
investment  of  the  modes  recdved  by  the  coni- 
missionen  for  the  ndnetioo  of  the  natSooaHebl 
fromthftCrarteeaof  aavii^  hanlos  estabtiahed 
under  the  enactments,  of  <the  act  ninth  (Tesrys 
the  Fourth,  chapter  ninety-two 

XXVI— an  act  to  fociUtate  the  drainage  of  land 
inlreUmd 


XXVII— an  act  to  amend  the  law  reladngto 
marriages  in  Ireland 

XXVin^an  act  to  give  fttrther  fbdlides  to  the 
holden  of  the  public  stooks 

XXIX— an  act  to  amend  and' continue  tbe'law  re- 
lating to  corrupt  praetioee  at  elections  of  mem- 
.  here  of  Parliament 

XXX— an  act  to  anthoriie.fhrther  harbour  r^- 
laUons  for  the  protection  of  her  Majesty  *s  ships 
dockyards,  and  naval  stations 

XXXI— an  act  for  the  government  of  the  Coj/mem 
lelandi 

XXXn— an  act  to  confirm  certain  provisional  or- 
ders under  the  Local  Government  Act  (1858) 
tfehitiiig  to  the  districts  of  Ba^f^rd,  Tmffmm&mik, 
Kinff$l9n  t^pom-BnUt  N9iiin^kam^  Bra^brdt 
JMsp  Be^ardy  Crv^don^  Baik^,  Bermck-^ipoif 
Tweedy  ^Slfteemest,  and  Bronugrove 

XXXni^an  act  for  granting  to  h<nr  Migesty  cer- 
tain duties  of  inland  revenue ;  and  to  amend 
the  laws- relating  to  the  inland  revenue 

XXXrVM-^m  act  to  carry  Into  efleot  an  additional 
artioto  to  the  trsaty  of  thi  seventh  day  of  AprU 
one  thooaand  eiglit  hundred  and'  sixtv-twoi  be- 
tween her  Mmesty  and  the  United  States  of 
America,  for  the  suppression  of  the  Ajriean 
slave  trade 

XXXV— an  acb  for  the  preyentfon  and  pumsh- 
raent  of  offences  committed  by  her  Majesty's 
•nbjeetBiB<80«l44/Hea 

XXXVI -an  act  for  carrying  into'efiect  the  M- 
port  of  the  comnussioiieia  appointed  to  inqnirs 
into  the  state  of  the  dioceses  of  CoM/erfrury,  Lorn- 
don,  WweUtUr^  and  Ro<ikuUr\  and  for  other 
purposes 

XXXVII— an  act  to  defray  the  charge  of  the 
pay,  clothing,  and  oonHngent  and  other  ex- 
penses of  the  disembodied  militia  in  iSfrM  Bri- 
tmn  and  IreUmd ;  to  grant  allowances  in  certain 
oeses  t6  subaltern  officers,  adjutants,  paymas- 
ters, quartermasters,  surgeons,  assistant  sur- 
geons, and  surgeons  mates  of  tlie  militia;  and 
to  aothorias  ths*emplofment  of  the  aon-com- 
missioned  offioera 

XXXVIII— an  act  to  amend  the  act  for  placing 
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the  emplojment  of  women,  yonng  penon%  and 
duldren  in  Ueaohing  work*  and  djeing  workB 
under  tU  regulations  of  the  Factories  Aoi 

ZXHX— an  act  to.  avtborise  the  inoloeure  of 
oeitunlands  in  punnanoe  of  a  spedal  report  of 
Um  indoenre  commisnonen 

XL-an  sot  Ibr  the  legolation  of  bakehouses 

XU— so  act  to  amend  the  law  respeetiiig  the  lia- 
\nStj  of  innkeepers,  and  to  prevent  certain 
frauds  npon  them 

XLIT— an  act  to  amend  the  act  of  the  twentieth 
md  twentr-first  yeais  of  Victoria,  authorizing 
the  nle  of  mill  sites  and  water  powers  by  the 
eoounisrionen  of  pnbho  works  in  Itdamd 

XLIII— an  act  to  enable  her  Migesty's  postmas- 
ter general  to  sell  and  otherwise  dispose  of  land 

XLIY— an  act  for  the  further  secniity  of  the  per- 
wnt  of  her  Majesty's  subjects  from  penonal 
violence 

ILy-.an  act  for  making  a  new  street  from 
Blad^firian  to  the  JToanbii  Haute  fai  the  city  of 
Lfmdm  id  connexion  with  the  embankment  of 
tbe  Riyer  rAanes  on  the  Northern  side  of  that 
riyer,  and  for  other  pniposes 

XLVI— an  act  for  farther  oontimdng  and  a{»pro- 
prilling  the  Lomdtm  ooal  and  wine  duties 

XLVII — an  act  iat  removing  doubta  as  to  the 
powers  of  the  coorts  of  the  Choreh  of  SeoUand, 
and  extending  the  powers  of  the  said  courts 

XLVIII— «n  act  to  r^eal  the  act  of  the  twentieth 
and  twenty- first  years  of  her  Majesty,  chapter 
aizty-six,  for  punishing  mutiny  and  desertion  of 
oflScers  and  soldiers  in  the  semoe  of  the  Eatt  In" 
dia  Company,  and  for  regnlatins  in  such  ser- 
Tioe  the  payment  of  regimental  debts  and  the 
distribotion''of  the  efiecU  of  officers  and  soldiers 
djing  m  the  serrice 

Xf.TX  .an  act  giving  power  to  sell  and  dispose  of 
lands,  parcel  of  the  poasesBions  of  the  duchy  of 
Cormvall,  and  to  purchase  other  lands  to  be  an- 
nexed thereto^  and  to  regulate  future  grants  of 
Issses  of  the  possessions  of  the  said  dnehy ;  and 
for  other  purposes 

I«— an  act  to  continue  the  powers  of  the  oommia- 
sioners  under  the  Sahnon  Fisheries  (JScaUamd) 
Act  until  the  first  day  of  Jamtan  one  thousand 
eight  hundred  and  sixty-five,  and  to  amend  the 
said  Act 

U— an  act  to  amend  the  Passengers  Act,  1805 

Ul—ftn  act  to  further  extend  and  make  compnl- 
soiy  the  practice  of  vaccination  in  Irekmd 

Ull-^n  act  to  suspend  the  making  of  lists  and 
the  ballots  for  the  militia  of  the  United  Kingdom 

UV—an  act  for  vesting  in  her  Majesty's  princi- 
pal secretary  of  state  for  the  war  department 
certain  lands  and  hereditaments  at  Walmer  \n 
the  County  of  Kent 

LV—an  act  to  continue  the  poor  law  board  for  a 
liniitel  period 

LVI-Hm  act  to  make  perpetual  an  Act  to  amend 
the  laws  relating  to  loan  societies 

LVII—an  act  to  consolidate  and  amend  the  acts 
relating  to  the  payment  of  regimental  debts,  and 
the  distribution  of  the  effects  of  officers  and  sol- 
diers in  case  of  death,  and  to  make  like  provi- 
sion for  the  cases  of  desertion  and  insanity,  and 
other  oases 

LVIII— an  act  for  confirming  a  scheme  of  the 
charity  commissioners  for  the  management  of 
the  charity  of  Sir  Bcbert  Hiteham,  knight,  king's 
Serjeant,  for  the  benefit  of  FramSmghttm^  Dsien- 
ham,  and  LeoingUm^  in  the  ounnty  of  Sujbik, 
and  of  Coyy9»haU  in  the  county  ot  Es$€9 
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UX— an  act  for  confirming  a  soheme  of  the  cha» 
ri^  commissioners  for  the  management  of  the 
charities  in  the  boroug|i  of  Bmtkm  m  the  county 
tii  Dtmbi^  comprismg  the  Hospital  of  CkriH 
and  itssnbridiaxy  endowment^  the  grammar 
•chool,  JMward  lAoj^M  fonndatiop,  and  Bishop 
(rdodbcm*«  charity    ^ 

LX— an  act  to  confirm  a  certain  provisional  order 
under  the  General  Police  and  Improvement 
CSsotfMkO  Act,  18(52,  relating  to  the  burgh  of 
Lsitft  • 

LXI--an  act  to  i^revent  waywardens  contracting 
for  works  withu  thehr  own  district 

IXn  —an  act  to  amend  the  law  reUting  to  the 
seizure  of  growing  crope  in  Irdml 

LXm — an  act  to  confirm  certain  provisional  or- 
ders under  the  Land  Drainage  Act,  1861 

LXIY — an  act  to  confirm  certain  provisbnal  or- 
ders under  the  Local  Government  Act  (1868X 
relatUig  to  the  districU  of  PliffMmKk^  MolifweU, 
Lhm^  RTsff  Ahs,  WeHkia^  Abrnxmrn^  and 
WaOoHjf 

LXY— an  ad  to  consolidate  and  amend  the  acts 
relating  to  the  volunteer  forpe  in  Great  Briiom 

LXYI— an  act  to  amend  the  hiw  relating  to  pri- 
sons in  Irekmd 

LXVIT— in  act  to  enable  provision  to  be- made 
out  of  the  funds  of  Greemnek  HoemUU  for  the 
widows  of  seamen  and  marines  slain,  killed,  or 
drowned  in  the  sea  service  of  the  Crown 

LXym— an  act  to  extend  the  powers  of  the  act 
relating  to  the  main  drainage  of  the  metropolis 

LXIX— an  act  to  establish  officers  of  the  royal 
naval  reserve 

LXX— an  act  to  fkdiitate  the  execntfon  of  public 
works  m  certain  manufacturing  districts;  to 
anthoriie  for  that  onipoee  advancee  of  public 
money  to  a  limited  amount  upon  security  of 
local  rates;  and  to  shorten  the  period  fbr  the 
adoption  of  the  Local  Government  Act,  1858, 
in  certain  cases 

LXXr— an  act  for  the  preservation  and  improve- 
ment of  ffarwieh  Harbour 

LXXII— an  act  for  the  fhrtfaer  fanprovement  of 
the  harbour  of  Bmeik 

LXXin— .an  act  to  ^ve  further  ihcilities  to  the 
holders  of  iiwKa  stooL 

LXXIY— an  act  to  enable  her  Majesty  to  declare 
gold  coins  to  be  issued  from  her  Migesty's 
branch  mint  at^^S^dbigf,  New  South  Wake,  a 
legal  tender  for  payments;  and  fer  other  |tar- 
posea  relating  thereto 

LXXT— an  act  for  embankment  of  part  of  the 
RiTrr  Thamee^  on  the  South  sidethereoi;  in  the 
parish  of  Saimi  Mvm  ImMK^  and  for  otiier 
purposes 

LXXYL— an  act  to  determuie  the  thne  at  which 
letters  patent  shall  take  effect  in  the  Colonies 

LXXVII— an  act  to  amend  the  law  relating  to 
the  jnr-sliction  of  justices  residing  or  being  out 
of  the  county  for  which  they  are  josticee 

LXXVHI—an  act  to  amend  the  acta  relating  to 
the  turnpike  roads  in  the  neighbourhood  of  the 
metropolis  north  of  the  River  fhamee 

LXXIX— an  act  for  the  amendment  of  the  law 
relating  to  the  religions  instroction  of  prisoners 
in  county  nd  boroagh  prisons  m  EngUmd  and 
SooOmd 

LXXX— an  act  for  providing  a  further  sum  to- 
wards  defirayhig  the  expenses  of  constructing 

'  fortifications  for  the  protection  of  the  royal 
arsenals  and  dockyard*  and  the  ports  of  Ihn>er 
and  PorOend,  and  of  erecting' a  central  areenal 
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I  Ml  to  am«iid,  to  Ikr  M  rsguds  ad- 
TAocw  ftyr  the  borpoaes  of  '^The  Harbonn  and 
Pasaiiig  Tolls,  &o.  Aot,  1861, **  certain  of  the 
acts  anthorizibg  the  advance  of  money  out  oC 
•  the  Coniolidated  Fund  for  cairybg  on  pnblio 
irorka  and  fiaheries  and  eniploymeat  of  the  poor 
LXXXn— an  apt  to  empower  thd  bishopa  of 
WMk  Dioceees  to  fhoiliute  the  maUng  pro- 
▼iabn  for  EngUA  aenrioea  in  oerUin  piriahet 
In  WaU$ 

LXXm—an  aot  to  define  the  boondariee  of  the 
Colony  of  Brkiak  Cohmhia,  and  to  continue  an 
act  to  proTide  for  the  Goremment  of  the  said 
oolonjr 

LXXXIV—an  act  to  otafirm  certahi  acts  of  oo- 
lonlal  Lagidatorae 

LXXXV— an  aet  to  glTO  relief  to  perK>na  who 
may  refhaa  or  be  nnwilling/ftom  alleged  ooii» 
ioientioaa  motiTea,  to  be  awom  in  orimhial  pro- 
oeedinga  in  Seaikmd 

LXXXVI^an  act  to  anthoriie  the  taking  of  har- 
bour dnea  aiPloH  Erim  in  the  lah  qfMmi,  in 
order  to  ptoride  a  fimd  for  the  Improfement  of 
the  harbonr,aad  for  other  pnrpoaee 

LXXXVII— anaot  to  cooaolidate  and  amend  the 
lawa  relating  to  aaTinga  banks 

LXXXVin— an  act  to  enable  landed  proprietora  . 
to  oonatmot  worka  for  the  drainage  and  im« 
prorement  <^  laid  in  Irtkmd 

LXXXIX— an  aot  for  the  fnrther  amendment  of 
the  law  relating  to  the  remoTal  of  poor  peraon% 
nativea  ^Irdmd^  from  EngUmd 

XC— an  aet  to  provide  for  the  ngiatration  of 
marriaxea  in  Ir$kmd^ 

XCI-Hui  act"  to  extend  for  a  farther  period  the 
pTOTiaiona  of  the  onion  relief  aid  acta 

XCII — ^an  act  for  ooniolidating  in  one  aot  oerudn 
provlabns  frequently  inaer^  in  acta  reUting 
to  railwaya 

XCIII— an  act  for  conaolidating  In  one  aot  cer- 
tain provinona  firequently  inaerted  in  acta  rela- 
ting to  walerworka 

XCIV-- an  aot  to  ammd  the  Uw  relating  to  the 
repair  of  turnpike  roada  in  Ei^fkmi,  ana  to  oon- 
tlnne  cenain  tompike  aoU  in  Chrmi  BrUam 

XCT— ftn  act  for  continnhig  Taikma  expiring 
acta 

XCVI— an  aot  to  amend  the  petty  aeaaiona  (/r»- 
famO  Aot  (1851),  and  the  petty  aeaaiooa  clerka 
(/ff«laMOAct(18o8) 

XCVII— an  aot  t»  enable  dtiea,  towna,  and  bo- 
nragba  of  twenty-five  thouaand  inhabitanta  and 
upwaida  to  appoint  atipeodiary  magiatralea 

XCVin^an  aot  to  confirm  certain  provisional 
orders  made  under  an  Aot  of  the  fifteenth  year 
^  her  present  Majesty,  to  fooilitate  arrange* 
menu  for  the  relief  of  tnmpike  truata 

XCIX— an  aot  to  apply  a  sum  out  of  the  conso- 
lidated fond  and  the  aorplua  of  waya  and 
means  to  the  serrice  of  the  year  one  thousand 
eight  hundred  and  sixty  three,  and  to  appro- 
priate the  suppUee  granted  in  thiaaeaskMi.of  par- 
liament 

C — an  act  to  render  owners  of  doga  In  ^fiooHaa^ 
liable  in  oerUin  oaaea  for  injnriae  done  by  their 
dogs  to  sheep  and  cattle 

CI- a&  aet  to  appdnt  addltkuud  commSasionera 
for  exeotttittg  the  aoU  for  grmatii^(  a  hind  Ux 
and  other  ratea  and  taxea 

Cll-^an  aet  to  radnoe  the  duty  on  rum  In  eer* 
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Chap. 

CIIl  —an  act  to  amend  the  law  in  certain  casea 

of  raiaappropriation  by  servants  of  the  property 

of  their  masters 

CIV— an  act  for  oonfirmlng  certain  provisional 
orders  made  by  the  board  of  toade  under  the 
general  pier  and  harbour  Act,  1861,  relating  to 
Blackpool,  Dtai,  and  Wabter,  ExmouA,  Boto- 
hartjfi  IlfraeombOy  ImUno,  Bangor^  ChaUum, 
Arqy,  Dartnoutk,  and  iVasm 

CV^^an  act  to  remove  certain  reetrietiona  on  the 
negotiation  of  promiaAory  notee  and  Inlla  of  ex- 
change nnder  a  limited  aum 

CVI— an  act  to  further  amend  the  kw  rdatuig 
to  the  conveyance  of  Und  for  charitablo  uaee 

CVTI— -an  aot  to  indemnify  anoh  penooa  in  tho 
United  Kingdom  aa  have  omitted  to  qualify 
thems  Ives  for  offices  and  employments,  and  to 
extend  the  time  limited  for  those  purposes  re- 
spectively 

CVIII— an  act  to  extend  and  make  oompolaofy 
the  practice  of  vaocinatbn  In  SeoiUmd 

CIX — an  aot  for  nmedying  certain  delecta  in  the 
law  relating  to  the  removal  of  priaonem  in 
Beoikmd 

CX— an  act  to  amend  the  lunacy  acta  In  relation 
to  the  building  of  aaylunu  for  pauper  Innatioa 

CXI — an  ad  to  amend  the  naval  medical  sup- 
plemental fund  aodety  winding-up  act,  1861 

CXI  I— an  act  to  regulate  the  exercise  of  powers 
under  apeoial  aota  for  the  conatrActlon  and 
maintenance  of  telegrapha 

CXIII — an  aot  to  prohibit  the  sale  and  ose  of  poi- 
soned grain  or  seed 

CXIV  an  aot  to  amend  the  lawa  relating  to 
fidieiiea  in  Irthmd 

CXV— an  aot  to  explain  the  aot  for  the  amend- 
ment of  the  law  relative  to  gratuitona  trustees 
inScoOtrnd 

CXVI — an  act  to  provide  for  the  appointment  of 
navy  prise  agents,  and  respecting  their  dutiea 
and  remnneration 

CXVII— an  aot  to  amend  the  nuiaanoea  remofal 
aot  for  A^fand;  1856,  with  respect  to  ti^e  aei- 
aure  of  diaeaeed  and  nnwholeeome  meal 

CXVm-— an  act  for  conaolidating  in  one  act  cer- 
tain provisions  fre^nentiy  inserted  in  acts  relat- 
ing to  tiie  constitution  and  management  of 
companies  Incorporated  for  carrying  on  nndar- 
taUnga  <^  a  pnblio  nature 

CXIX^— an  act  to  prevent  falae  repreaentationa 


aa  to  granta  of  medals  or  oertifioates  made  by 
the  commissioners  for  the  exhibition  of  1861 
and  1862 
CXX— ap  aot  for  Uie  angmentation  of  oertahi 
benefices,  the  right  of  presentation  to  which  Is 
vested  in  tiie  lord  chancellor 

CXXI^an  act  to  establish  the  validity  of  actf 
performed  in  her  Majestv*s  poMeeaions  abroad 
by  certain  clergymen  ordained  in  forei^pi  parts, 
and  to  extand  the  powers  of  colonial  legislatures 
with  respect  to  such  clergymen 

CXXII an  act  to  enable  her  Majesty  in  oonncll 

to  make  alterations  in  the  drouita  of  the  judges 

GXXni— an  act  to  amend  tl^e  kw  relating  to 
distriot  parochial  churches  in  Ireland    ' 

CXXIV— an  act  for  the  more  efieotual  oondensar 
tioa  of  muriatic  add  gas-in  alkali  works 

CXXV— an  act  for  promoting  the  revi^on  of  the 
sututo  law  by  repealing  .ceriain  enactments 
wbioh  have  ceated  to  be  in  for«e  (Mr*hav6  be- 
come unnecessary 
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TO 


THE    IRISH    JURIST, 


acunma 


i  DISEST  OF  THE  GASES  DECIDED  IN  THE  GOO&TS  OF  GOHXON  LiW  AND  EdUITT  IN  IRELAND.  AS 

fiEPORTED  IN  THE  FIFFEENTH  YOLUHE  OF  THE  IRISH  JURIST  (THE 

EieHTfl  OF  THE  NEW  SERIES.) 


4Run>  nr  nu 


THIRT£ENTH  VOLUME  OF  THE  IBISH  COMMON  UW  AND  CHANGfiRT  REPORTS. 


\*  The  leUert  ol  ike  eoitehtsion  of  each  paragraph  incUeaie  Ae  tUlet  ofiheReports  digested,  aud  the  names  of  the  respective 
Cmrts,  thmsi^Ir,  Jwr.  Irish  Jurist^Ir.  C.  L.  IL  Irish  Common  Law  Stports^Ir,  Ch.  R.  Irish  Chancery  lUports—C.  Chancery-^ 
B.  RoUs — Q  B.  (Jveen'j  Beneh-^C.  P.  Common  Pleas— Exch.  Exchequer — Cm*.  Cas,  Circuit  Cases^Ex.  Cham,  Exchequer 
Chamber^ lUg.  C  Eeaistry  Cases— Crim.  Ap,  Court  nf  Criminal  Appeal— L.  E.  C,  Landed  Estates  Cot^—Adm.  AdmiraUg 
Court— M,  0.  Jiaster\  Office— ConsoL  Cham,  CjpnsoUdated  Chamier^P.  C  Judicial  Committee  of  the  Privy  Counoil—Banh, 
Bmirupt  Cmuri    M,  L.  Bouse  of  Lords. 


AOOOUNT,  ACTION  OF. 
Bjf  one  tenant  in  common  against  anotherJ}  The  Common 
Law  Prooednro  Act  (/r.)  185S,  s.  8,  repealed  the  6  Amie,  o. 
10  (/r.)  B.  23,  odIv  io  &r  as  to  deetror  the  form  of  action 
thereby  created,  oat  left  the  right  of  action  unimpaired. 
Kearney  T.  Kearney,  18  Ir.  C.  L.  Rep.  8U,  Q.B. 

An  action  of  account  nnder  6  Anne,  o.  10  (Ireland),  eeo. 
28,  being  bronght  by  one  tenant  in  common  againit  another, 
Held,  upon  demurrer,  that  the  Common  Law  Prooedate  Act, 
m  repealing  that  statate,  abolished  the  form  of  proceeding 
ooly  and  not  the  right  of  action.  Kearney  v.  Kearney,  6  Ir. 
Jnr.,  N.&,  127,  followed.  Oamett  r.  CuUen,  8  Ir.  Jar.,  K.S., 
l54,Bzch. 

♦  ■ 
ADMINISTRATION  SUIT. 
A.  beinff  liable  nnder  a  covenant  to  B.  and  C.  by  his  will 
bequeathed  legacies  and  appointed  B.  and  C.  his  executors, 
who  both  preyed  the  will  B.  died,  leaving  C  surviving  him.  C. 
died,  having  be(^aeathod  legacies,  and  apnointed  E.  executor. 
A  snit  was  instituted  against  E.,  and  a  nnal  decree  made  for 
the  administration  of  the  assets  of  C  no  claim  being  made  in 
that  suit  on  foot  of  the  covenant  A  suit  against  £.  alone  for 
sn  aoconnt  of  the  assets  of  A.  by  the  parties  claiming  the 
money  secured  by  the  covenant  was  dismissed,  without  pre- 
jodioe  to  their  proceeding  against  the  legatees  of  C.  Clarke 
V.  Pope^  18  Ir.  Ch.  Rep.  91,  R. 

♦— 

ADMINISTRATION  BOND,  see  Pbobatb  (Coon  or). 

--♦ 

ADIQNOTBATION,  LBTTBRS  Of,  sis  PaoBifs 
(Comnr  tNr).  . 


♦  ADBilRALTY 

CoUision.']  A  steam-ship  whloh  does  not  keep  at  her  pro- 
per side  of  the  channel,  when  coming  down  or  gobg  up  a 
river,  and  which  starboards  her  helm  when  she  should  have 
ported,  will,  under  ordinary  droumstanoea,  be  held  liable  in 
a  suit  ibr  collision  to  pay  both  damages  and  costs.  The  Ar^ 
buius,  8  Ir.  Jur.,  N.S.,  278,  Adm. 

Where  a  vessel  has  oome  into  collision  with  another  vessel 
owing  to  the  gross  negligence  of  those  in  charge  of  her,  her 
owners  will  not  be  liable  in  a  suit  of  collision  to  pay  damages 
to  the  owners  of  the  ii\Jursd  vessel  if  it  appears  that  the  ves- 
sel causing  the  damage  was  in  charge  of  a  duly  licensed  pilot 
at  the  time,  and  that  the  pilotage  was  by  statute  compolsoiy. 

In  a  suit  of  eollirion,  where  the  impngnants  plead  that  it 
was  caused  bv  want  of  proper  lights  on  board  the  promovent 
vessel,  and  this  plea  is  positively  denied,  the  Court  will  care- 
fully examine  the  entire  of  the  evidence  and  decide  the  quoa*, 
tion  upon  the  general  accuracy  and  trustworthiness  of  the  r^ 
speotive  witnesses.  The  Sfemg^hore,  8  Ir.  Jur.,  NJ9L,  819» 
Adm. 

Where  there  is  the  risk  of  a  oolli«on,  if  two  Tessels  oontmua 
on  their  respective  courses  when  first  seen,  both  vessels  ai« 
bound  to  port  helm  under  the  provinons  of  *'  The  Merchant 
Shipping  Act,''  17  &  18  Vict,  c  104,  a.  296,  and  if  one  of 
them  ports  in  proper  time  and  the  other  neglects  to  do  ao^. 
and  a  collision  takes  place,  she  wiU  be  held  liable  to  maka 
good  all  the  damages  oaased  hj  herda&nlt  ai^d  pay  tha  oosts 
of  the  snit    lb 

The  absence  of  a  oood  I&ok  out  in  haa^  weathar  on  boaixt 
the  impugnant  Vessel  will  |^  Car  to  induoe  the  Oowt  to^i^ 
herliableiBasoitofoolUsioii.    /6. 


422  Admiralty^ 


LAW  AND  EQUITY  INDEX. 


lArticUss 


iSfs/tfi^]  In  this  ease,  where  the  property  saved  was  ad- 
mittedly worth  115,000/.,  the  Coart  awarded  the  sum  on 
6.750t,  »*  oue-twentieth,"  or  "  five  per  cent./'  upon  hoth  ship 
and  cargo  to  the  salvors  together  with  their  costs  of  sait. 
The  Mary  Stenhoute,  8  Ir.  Jnr^  N.S.,  Adm. 

Upon  an  appeal  to  the  Court  of  Delegates,  the  salvage 
awarded  hy  the  Court  of  Admiralty  was  reduced  from  6,750/. 
to  a  sum  of  d,OO0A,  each  party  to  hear  their  own  cosu  of  the 
appeal.    lb. 

in  fixing  a  proportion  of  the  value  for  salvage  reward  the 
Court  of  Admiralty  is  in  the  hahit  of  giving  a  smaller  propor- 
tion where  the  property  is  large,  and  a  higher  proportion 
where  tiie  property  is  small,  and  for  the  ohvioua  reason,  that 
where  the  property  is  of  small  value  a  small  proportion  would 
not  hold  out  a  sufficient  encouragement,  whereas  in  cases  of 
considerahle  value  a  small  proportion  would  afford  an  ada- 
quate  remuneration.    lb. 

In  this  case,  which  was  a  suit  for  sale,  where  the  property 
saved  was  admittedly  worth  12,500/,  the  Court  awarded  a 
sum  of  4002L,  amounting  to  nearly  *•  one-thirtieth,''  or  "  three 
per  cent,  on  the  total  value  to  the  salvors,  together  with 
their  ooeU,  overruling  a  tender  of  150/L;  and  upon  an  appeal 
to  the  Court  of  Delegates  the  judgment  of  the  Court  of  Ad- 
miralty was  affirmed,  each  party  to  bear  their  own  costs  of 
the  appeal     The  Nimroud,  8  Ir.  Jur.,  K.S.,  99,  Adm. 

Suit  for  wages  and  nuUeriale  ]  Where  seamen  sign  ship's 
articles  for  a  specified  service,  and  before  the  voyage  has  con- 
cluded, the  oaptiun  agrees  to  give  one  or  more  of  them  in- 
fireased  wages,  the  Court  will  not  hind  the  owners  by  such 
an  agreement,  and  will  only  make  its  decree  for  the  wages 
properly  payable  under  the  ship's  articles.  Th€  Patriotto^  8 
Ir.  Jur,  N.S.,  317,  Adm. 

The  Court  will  award  kettle-money  and  costs  to  petitioners 
claiming  for  wages,  and  substantiating  their  claims,  but  will 
not  give  conduct  money  in  the  case  of  a  British  registered 
ship.    lb. 

A  decree  for  materials  will  be  made  on  funds  in  Court  real- 
ized by  the  sale  of  the  ship,  but  the  payroeflt  must  be  puisne 
to  the  claims  of  the  seamen  for  wages.     lb. 

Bottomry ;  JDsficienifund.^  Where  freight  has  been  bona  file 
advanced  anterior  to  the  period  when  a  bottomry  bond  vtm  ex- 
eonted  the  bond  does  not  attach  on  that  freight,  and  the 
Court  will  order  it  to  be  refanded;  but  the  costs  of  exchange 
and  insurance  on  such  an  advance  cannot  be  charged  against 
the  consignee.  In  making  such  an  order  the  court  will  give 
the  petitioners  their  costs  out  of  the  funds  if  it  appear  that 
aU  parties  have  acted  properly.  The  FortunOf  8  Ir.  Jur., 
K.S.,  899,  Adm. 

J8aU  nader  CotMrL"]  If  a  party  purchase  a  ship  at  a  sale  di- 
rected under  a  decree  of  the  Court  o(  Admiralty,  he  will  not 
be  held  to  his  puroliase  if  it  appear  that  he  was*misled  by  the 
advertisements  or  conditions  of  sale  to  buy  a  vessel  unsmted 
for  his  purposes;  but  if,  on  investigation  of  all  the  facts,  the 
Court  should  be  satisfied  that  he  bad  full  information  from 
another  reliable  quarter  prior  to  the  confirmation  of  the  sale, 
it  will  hold  him  bound  to  complete  his  purchase.  The  Ihma^ 
8  It.  Jur.,  N  S.,  400,  Adm. 

AFTER-ACQUIRED  PROPERTY. 
SetiUmmt  o/]  A.,  the  heir  presumptive  of  a  jwrson  found 
an  idiot,,  conveyed,  by  marriage  settlement  executed  in  1794, 
lands  of  which  he  was  seised  for  a  remainder  in  tail,  together 
with  all  other  lands  of  which  he  then  was  or  might  there- 
after be  possessed,  to  uses  in  strict  settlement.  In  1819  a 
judgment  was  recovered  against  A.;  and  in  1839,  the  idiot 
having  died,  A«  became  entitled  to  certain  lands  as  his  heir- 
at-law,  A.  died  in  1859.  Held  that  the  trusts  of  the  deed 
of  1794  attached  on  the  desoended  lands  in  priority  to  the 
jadgment  recovered  agakist  A.  In  re  Stacks  13  Ir.  Ch.  Rep. 
aifl^Ch.  App. 

4 
AGENT. 
DUalhtoance  of  land-agent''t  feet.']    A  land-agent  miscon- 
dseting  himself  in  the  management  of  property,  althong^  re« 
oeiving  and  accounting  for  the  rents,  may  be  disalloweid  his 
fees  on  the  sum  received  by  him.    Palmer  Ti  Ooddwutt  18  Ic 
Ch.  Rep.  17lf  a 
~'0e9  YBxaar  A.h  axd  AoxMt. 

— ♦—  • 
AUEXlt  Mt  PaoBAn  (Coubt  6f> 


ANCIENT  MEADOW. 

Meadow  land  wiiioh  has  not  been  broken  up  daring  tli« 
twenty  years  which  immediately  preceded  the  execution  of  a 
lease  is,  as  between  lessor  and  lessee,  ancient  meadow,  the 
braaking  up  of  which  during  the  term  amounts  to  a  breach 
of  the  lessee^s  covenant  not  to  commit  waste.  ^  So  held  by  the 
Court  of  Exchequer  Chamber,  reversing  the  judgment  of  the 
Conrt  of  Queen's  Bench.  LofVoy,  C  J.  and  CBrien,  J.  (Hayes, 
J.,  diaeentienie,  Fitzgerald,  J.,  abeenU.)  Q.  B.  and  Ex.  Cham. 
^wjJ^  y.  Daly  (13  Ir.  &  L.  R.  239. 

♦ 

APPURTENANCES. 

Meaning  of  word  and  what  pateea  bg]  A  demised  to  & 
lands  then  in  the  possession  of  B.,  as  tenant  to  A,  habendum, 
^'  with  the  rights,  memben,  and  appurtenances  thereunto  be- 
longing or  in  anywise  appertuning  "  to  B.  and  his  represen- 
tatives. Before  the  date  of  this  lease  R  had  been  socustoroed 
to  cut  turf  for  the  use  of  his  familv  on  a  bog  which  belonged 
to  A.,  and  adjoined  the  demised  lands.  Held  that  the  lessa 
continued  to  B.  and  his  representatives  the  right  of  cutting 
turf  for  domestic  use.  J>okbgn  ▼.  Sonurs,  13  Ir.  C  L  Rep,, 
298.    Q.B.  ,  ,.      , 

Held  that  the  term  "  appurtenances,"  when  used  in  a  lease 
is  flexible,  and  must  be  interprettd  so  as  to  carry  oat  the  in- 
tention of  the  parties.    lb 

♦ 

ARREST. 

Diecharge  from  on  ground  of  euppression  when  fai  oft- 
totfied]  Where  important  faeU  have  been  suppressed  in  the 
affidavit  to  ground  a  fiat  for  the  arrest  of  a  defendant  he  will 
be  discharge  notwithstanding  laehee  on  his  part  in  applying 
for  his  disduffge.  M'Mahon  v.  'WMahon^  8  Ir.  Jur^  N.S., 
118,  Cons.  Ch. 

EJ^  of  discharge  from  arrest  ]  A  debtor  arrested  on  s 
judgment  and  discharged,  cannot  be  arrested  agam  upon  foot 
of  that  judgment  or  any  portion  thereof,  notwithstanding  that 
he  may  have  obtained  his  discharge  upon  an  undertaking  to 
pay  the  amount  of  the  judgmeiit-deSt  by  msUlroenta,  and 
that  that  underti^Ling  is  embodied  in  an  order  of  a  Msster  of 
the  Court  of  Chancery,  which,  while  directing  his  discharge, 
declared  that  the  judgment  should  stand  as  a  security  for  the 
instalments.  The  violation  of  snch  an  undertaking  amounts 
to  deception  only  but  not  to  fraud,  so  as  to  render  the  dis- 
charge void.    Seymour  v.  Clarke,  18  Ir.  a  U  R.  637,  Exch. 

The  proper  modes  of  efiectnating  such  an  undertaking,  m 

Plea  to  a  writ  of  revivor  praying  execution  generaUy,  that 
the  plainUfiE,  after  the  reooveiy  of  the  judgment  menUoned  » 
the  writ,  had  issued  a  ea  sa  on  foot  of  it,  upon  which  the  de- 
fendant had  been  arrested  and  detained  in  cnstody  until  dis- 
charged under  an  order  from  the  pliuntiC  Held,  upon  aotbo- 
rity  of  Aims  v.  CLearg,  8  Ir.  Com.  Law  Rep.  1,  that  tbu 
plea  disclosed  no  answer  to  plaintiflTs  writ  Dootos  v.  iw* 
fan,  13  Ir.  C.  L.  Rep.  27.    Exch. 

Arrest  for  sum  under  \0L]  A  obtained  a  cml-biu  decree 
against  B.  for  £81  3a  6d,  which  was  afterwards  reduced  by 
payment  by  insUlmenta  to  £7  8s.  6d.  A.  then  arrested  & 
for  the  balance  then  remaimng  due.  B.  afterwards  sued  A. 
for  a  wrongful  arrest  in  respect  of  an  amount  not  exceddicg 
£10.  Held-that  the  11  &  12  Vict.,  c  28,  s.  1,  did  notappl.T 
where  the  writ  of  execution  originally  issued  for  an  amount 
exclusive  of  costs  exceeding  £10i  though  the  amount  to  tn 
actually  enforced  was  subsequently  reduced  by  i»jnjeiit 
below  that  sum;  and  that  accordingly  the  V'^^\*^^y^I^ 
not  maintainable.  EngUsh  v.  Dufuie,  13  Ir.  C  u  B.,  aw, 
C.P  ;  8.O.  8  Ir.  Jur.  N.S.,  31.  . 

Held,  also,  that  a  civil-bill  decree  was  in  the  naturseift 
writ  of  execution,  as  well  as  of  a  judgment.    /6. 

Shuldham  V.  BoUs,  2  Ir.  C.  L.  R.,  140,  distmgiushed.  /»• 

ARTICLED- 
JUuoeatum  of  trusts  in].  By  ante^upUal  «^«»,J^ 
band  and  wife  covenanted  that  a  sum  of  20004.  should  be 
assigned  to  A.  and  B.  in  trust  for  the  younger  children  ot  tne 
marriage,  as  the  husband  and  wife  should  jointly,  or  at  tM 
survivor  should  by  deed  appoint;  and  in  deiault  of  appoint- 
ment, in  trust  for  aU  the  youpger  ohUdren,  •ons^tweaty-jonj 
and  daughters  at  twenty-one  or  marriage;  •""d  rfnocmu^ 
shou'id  attain  a  vested  interest,  in  trust  for  the  snrvWor  wins 
husband  and  w^  and  that  the  settlement  to  beiwdim 
pursaanoe  of  the  aitioles  sl^ould  oontlOa  a  power  ft  the  ii»- 
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band  and  infe  to  revoke  all  or  any  of  the  trasts,  powers,  &o., 
m  inch  settlement  cootained,  of  all  or  anj  part  of  the  trust 
fond;  and  by  the  same  or  any  other  deed  or  deeds  to  declare 
odier  trusts  of  the  trust  premises,  the  trusts  of  which  should 
be  to  reyoked.  No  settlement  was  executed.  The  husband 
and  wife,  by  deed  recitiog  the  power  of  revocation  in  the 
Exticlaa  revoked  the  trusts  as  to  the  2000/.,  and  declared  that 
it  should  be  held  in  trust,  to  be  forthwith  assigned  to  C  and 
D ,  whose  receipt  should  be  a  discharge  for  that  sum  Held, 
that  the  trusts  of  the  marriage  or  titles  were  revoked,  and 
that  the  20iX)/L  became  the  property  of  the  wife,  /n  r« 
Oer&m/fe,  minofv,  13  Ir.  Ch.  Rep.,  6,  R. 

♦ 

ASSURANCE. 

Paymimt  offfoUctf  to  tnuUt.']    When  a  policy  of  assurance 

is  assigned  to  a  trustee  who  either  by  express  terms  or  by  fair 

construction  has  a  power  to  give  receipts,  the  Company  onght 

not  to  refuse  payment  to  the  trustee.     CuHm  v  JtiUcot  13 

Ir.  Ch.  R.  isa,  a 

♦ 

ATTACHMENT. 
If  the  tenancy  of  landi  over  which  a  receiver  has  been  ap» 
pointed,  is  disputed,  the  Court  will  not  issue  an  attachment 
for  noii-payiiieot  of  rent.    Serbert  v.  Baa  13  Xr.  Ch.  R.  25.  R. 
♦ 

ATTORNEY  AND  SOLTCITOR. 
Ueautt  to  be  paid  by  aUornej/  ruidiag  t«  the  oowUrjf^  b\U 
trauac^nff  kit  ordinary  bunnets  in  DubUn.^  Where  an  ap- 
plicatioa  was  made  on  behalf  of  the  plaintiff  to  stay  the  tax- 
st»n  of  defendant's  costs,  in  an  action  tried  in  Dublin  in  1868, 
OQ  the  ground  that  G.  F.  M.,  defendant's  attorney,  had  tsJcen 
out  a  certificate  to  enable  him  to  practise  as  a  country  attor- 
Bey  for  1868,  for  which  he  oaid  the  sum  of  6^,  same  being 
the  amount  required  to  be  paid  by  a  country  practitioner,  not 
eidinarily  carrying  on  his  business  in  the  city  of  Dublin  for 
more  than  forty  days  In  the  year,  and  where  it  appeared  that 
tboni^  G.  P.  M.  lived  altogether  in  the  country  m  said  year, 
yet  that  his  entire  busmess  was  carried  on  in  the  Superior 
Ooarts,  and  attended  to  by  a  town  agent,  in  the  city  of 
Bablin*  it  was  Held,  that  an  attorney  living  in  the  country, 
whose  ordinary  business  was  transacted  in  Dublin,  should  pay 
a  city  licence.  Keegan  v.  Mowldi,  8  Ir.  Jun  N.S.  416.  Ex. 
Hdd,  also,  that  a  party  who  employs  an  uncertificated  attOi^ 
oey  is  entitled  merely  to  his  costs  out  of  pocket  lb, 
♦      ■ 

ATTORNEY  AND  CLIENT. 

RuponnbiUiy  of  client  for  act  of  attorney.'}  In  the  course 
of  the  trial  of  an  ejectment  brought  to  recovec  a  tract  of  land 
of  very  trifling  value,  it  was  proposed  by  the  plaintiff's  coun- 
sel aud  acced^  to  by  the  defendant's  counsel,  that  the  issue 
between  the  parties  should  be  tested  by  the  ascertainment 
of  a  particular  matter  of  fact  deposed  to  by  the  plaintiff,  and 
it  was  further  agreed  tliat  the  written  reply  to  a  written  in- 
terrogatory, addressed  to  the  official  of  a  bank  in  a  neigh- 
bouring town  should  be  conclusive  of  the  question  between 
them.  The  clerk  of  the  plaintiffs  solicitor,  who  had  been 
ooodocting  the  trial  throughout  on  the  part  of  his  master's 
client,  became  the  bearer  of  this  missive,  and  brought  baok  an 
answer  in  writing  which  was  of  ambiguous  import ;  but  the 
writer,  by  a  verbal  communication  mado  contemporaneously 
viih  the  delivery  of  the  answer,  explained  to  the  clerk  that 
Us  meaning  was  what  would  in  fact  have  proved  unfavourable 
to  the  pbintift  The  clerk  made  no  mention  of  this  oommn- 
nieation,  and  the  jury  found  a  verdict  for  the  pkdntiff,  subse- 
qcently  to  which  the  defendant  discovered  the  fact  of  the  ver- 
bal ezplaxiation.  At  a  still  later  period  it  was  ascertained  by 
the  plaintiff's  attorney  that  the  verbal  explanation  by  the 
bank  official  was  itself  a  mistake,  and  that  the  merits,  so  far 
as  they  could  be  tested  by  the  proposed  method,  were  entirely 
with  his  client  Held,  that  a  coudltional  order  for  a  new 
trial  on  the  grounds  of  surprise,  newly  discovered  evidence 
and  suppression  of  evidence,  should  be  discharged  (Monahan, 
C  J.  diseentietUe),  Ccarey  v.  Walth,  8  Ir.  Jur.  N.S.  80,  C.P. 

And,  per  Christian  J.,  that  the  condnot  of  the  attorney  in 
not  sabmitting.the  oral  communication  for  the  consideration 
of  the  court,  was  blameworthy.    lb. 

And,  per  Ball  and  Keogh,  JJ.,  that  to  make  absolute  the 
order  for  a  new  trial  would  be  pnpishing  on^'  person  fpr  the 
faalt  of  another,    lb. 


And,  per  Keogh  J.,  that  there  was  no  duty  in  the  attumcy 
or  his  clerk  to  communicate  the  explanation     lb. 

And,  per  Monahan,  C.  J.,  that  the  clerk,  under  such  cir- 
cumstances, could  not  be  separated  from  the  attorney,  nor  the 
attorney  from  his-client ;  that  it  was  theimperative  duty  of  the 
attorney  to  have  submitted  the  explanation  for  the  considera- 
tion of  the  court,  and  that,  irrespectively  of  any  merits,  a 
verdict  tainted  by  such  a  eupprettio  oeri  ouglit  not  to  be 
allowed  to  stand.  /6. 
See  EviDKNCB. 

■   ♦ 

AWARD. 
Amendment  of  ].  The  Common  Law  Procedure  Act  (Ire- 
land) 1856.  s.  11,  gives  the  Court  jurisdiction  to  remit  at  any 
time  an  award  to  the  arbitrator,  in  order  that  he  may  correct 
a  superficial  error.  Coleman  v.  The  Cork  and  Touyhal 
Mailwoy  Company,  13  Ir.  GLR.,  868.  Q.B. 

This  jurisdiction  cannot  be  ousted  by  inserting  a  prohibi 
tory  clause  in  the  consent.    lb. 

Semble — that  the  court  will,  in  every  case,  limit  a  time 
withm  which  the  amendment  must  be  mode.    lb. 

"♦ 
BANKER. 
A  summons  and  plaint  alleged  that  A.,  the  plaintifl^  drew 
a  cheque  upon  a  Banking  Company,  requiring  them  to  pay  to 
S.  and  K.,  or  their  order,  190t  17s.  7d ,  the  bank  having  at 
the  time  funds  of  A  to  meet  same ;  that  P.  L.  forged  the  sig- 
nature of  S.  and  K.  as  an  endomement  on  the  back  of  said 
cheque,  and  presented  same  for  payment  at  the  bank;  that 
the  said  forg^  document  was  manifestly  not  in  the  handwri- 
ting ofS.  and  K.,  or  either  of  them,  and  was  manifestly  in  the 
handwriting  of  P.  L.;  and  that  the  respective  handwritings  of 
S.  and  K.  and  P.  L.  were  well  known  to  the  servants  and 
agents  of  the  bank  at  their  office  when  the  same  was  presen- 
ted for  payment  by  P.  L  ;  that  the  bank  wrongfully  cashed 
the  cheque,  and  paid  money  of  the  plaintiff,  to  the  amount  of 
1901  17s.  Id.  to  P.  L,  and  said  money  was  paid  to  P.  L.  by 
the  gross  negligence  of  the  bank,  &c.,  &c.  Field  (^Christian,  J. 
diuentiemte)  that  the  allegations  in  the  plaint  shewed  that  the 
instrument  in  question  was  a  draft  for  mone^  payable  to 
order,  within,  the  16  and  17  Vict,  c.  59,  a  19,  and  that  it 
purported  to  have  been  endorsed  by  S.  and  K.,  and  accordingly 
the  bank  was  protected  by  statute,  and  the  action  was  not 
maintainable.    Hare  v.  Coplaadf  18  Ir.  C.L  R.,  426.  CP. 

BANKRUPTCY. 

Reducing  proof S\  A  bank  are  creditors  upon  a  bankrupt's 
estate  for  a  considerable  amount,  and  hold  the  acceptances  of 
the  bankrupt  for  the  entire  debt,  which  entitles  them  to  prove 
for  the  full  amount  Those  bills  were  drawn  by  J.  P.,  and 
accepted  by  the  bankrupt,  who,  as  colleteral  security*  gave 
J.  P.  a  mortgage  on  certain  leasehold  property.  J.  P.,. 
joined  by  the  bankrupt,  assumed  this  mortgage  to  J.  G.,  who  • 
discounted  the  bills  in  question  for  J.  P.,  who  subsequently 
gets  the  bills  discounted  by  the  Provinchil  Bank.  J.  G. 
makes  the  mortgage  available  to  the  extent  of  887^  Held, 
that  this  sum  must  be  deducted  from  the  prosf  made  by  the 
bank;  or  that  if  they  insist  on  their  right  to  retain  the  en- 
tire amount  of  their  proof,  then  that  they  should  allow  the 
assignees  to  proceed  in  their  name  against  J.  P.,  on  foot  of 
the  bills  m  question.  Re  Wilton,  8  Ir.  Jur.  N.S.  57.  Bank. 
>  Inierett  provedble  by  tnuteet  of  marriage  tettiement']  A 
wife's  fortune  upon  her  marriage  is  advanced  to  the  husband* 
upon  his  bond  with  interest  at  six  per  cent ;  the  bond  is  put 
in  settlement  and  vested  in  trustees  for  the  benefit  of  the 
wifo.  The  conditions  of  the  settlement  with  regard  to  the 
payment  of  interest  are,  that  it  shall  not  be  payable  except 
in  the  event  of  death,  bankruptcy,  or  insolvency,  or  a  reason- 
able apprehension  of  insolvency.  Bankruptcy  takes  place. 
Interest  u  proveable  by  the  trustees  of  such  settlement  from 
the  advance  of  the  money  to  the  husband  up  to  the  date  of 
his  bankruptcy.    Re  O^Brien,  8  Ir.  Jur.  N.S.  21 7.      Bank. 

Adjournment  of  examination  tine  die — Directing proteoution.'^ 
Although  a  bankrupt  mav  make  a  ftill  and  true  diwlosure  and 
discovery  of  his  estate  and  effects,  still  if  he  be  guilty  of  recklo.«s 
tradIng,forgery,  ^nd  fraud  upon  his  general  creditnrs  the  court  is 
not  bound  to  pass  the  Hnal  examination,  for  if  that  were  done  the 
bankrupt  would,  at  the  end  of  three  years,  at  most,  be  enti- 
tled, under  the  liSrd  section,  to  his  certificate,  no  niatter 
what  crimes  he  may  have  committed.    The  Court  has  perfect 
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Jadsdictioo,  tinder  anj  state  of  facts,  to  a^onrn  the  examiofr- 
tioD  sine  die  under  the  140th  section.  Be  M'llrov,  •  Ir.  Jnr., 
NS.,  218.  Bank. 

Where  the  only  evidence  of  a  bankrupt  having  committed 
crimes  that  would  subject  him  to  a  paUic  prosecution,  has 
been  obtained  by  his  own  admissions  when  nnacr  examhiation, 
the  Conrt  will  not  order  a  prosecution  against  him.    lb. 

CerHJhale^Case  ient  back  from  Cottrt  qf  Appeal']  Where 
the  examination  of  a  bankrupt  is  adjourned  eine  die  with  a 
Tiew  to  prevent  him  from  gettbg  into  trade  osain,  and  on  the 
ground  that  there  are  several  patent  errors  m  his  schedule 
calculated  to  lead  to  the  inference  that  he  has  not  made  a 
true  disclosure,  and  he  appeals  fVom  that  decision;  and  upou 
the  hearing  of  that  appeal  the  fact  of  the  errors  in  the  scne- 
dule  is  not  brought  before  the  Court,  and  they  decide  the  case 
upon  the  ground  that,  notwithstanding  his  misconduct  as  a 
trader,  if  he  fnll^  disclosed  eveiything,  the  Conrt  below  was 
bound  to  pass  his  examination,  and  the  trader  entitled  to  get 
his  certificate  at  the  end  of  three  years,  and  the  case  is  sent 
back  to  the  Bankrupt  Court— the  Judge  in  bankruptcy  will 
allow  the  schedule  to  be  amended,  and  pass  the  examination, 
but  will  adjourn  the  certificate  for  three  vears.  JU  B^mrke^ 
8  Ir.  Jnr.,  N.S.,  199.    Bank. 

<2lMBr8,  DO  matter  what  the  fraud  and  misconduct  of  a  trader 
mar  be  if  he  fully  and  truly  states  everything,  k  be  entitled 
to  have  hb  examhiation  passed,  and  to  get  his  certificate  at 
the  end  of  tWee  years?    lb, 

AurpeaMon  <2^eeH{/lcafs.]  Where  a  bankrupt  has  traded 
recklessly,  made  false  representatkxis  as  to  the  state  of  his  af- 
fairs, and  made  false  or  fictitious  entries,  or  intitidueed  ficti- 
tious figures  into  his  booka^  for  the  purpose  of  bringing  out  a 
balance  in  his  favour;  hot  it  appears  upon  a  full  investigation 
of  his  case  by  the  assignee  that  ther«  has  been  no  suppression 
or  concealment;  the  examination  will  be  passed,  but  the  cer- 
tificate will  be  suspended  for  three  years.  Cases  may  occur 
of  so  fraudulent  a  character  that,  although  the  bankrupt  may 
make  a  full  disclosure,  still  the  Court  will  not  be  bound  to 
pass  the  examination.  Re  Diaan  and  Hirdf  8  Ir.  Jnr.,  N.S., 
138.    Bank. 

Renderittff  aecomU  cfaeteUS]  Where  the  account  given  by 
a  bankrupt  add  his  fHend,  who  had  the  alleged  custody  of  a 
large  sum  of  money,  the  property  of  creditors,  is  so  highly 
imnrobable,  and  out  of  the  range  of  the  ordinary  transactions 
of  life,  as  to  make  it  imposuble  for  the  Court  to  believe  that 
the  account  is  true,  and  where  such  account  leads  to  the  ge- 
neral inference  that  there  is  deliberate  fidsehood,  the  Court, 
although  it  will  adjourn  the  examinatk>n  sum  dts  will  not  di- 
rect a  prosecution.    Re  McCarthy,  8  Ir.  Jur.,  N.S.,  178,  Bank. 

AeeounU  irreffularfy  kept  and  fabricated.'}  Where  the  busi- 
ness of  a  partnership  was  prosperous  up  to  the  time  of  disso- 
lution, when  one  partner  went  out  upon  an  arrangement  that 
he  was  to  be  secured  an  annuity,  no  portion  of  which  was 
ever  paid,  although  the  outgomg  partner  was  obliged  to  file  a 
bill  to  raise  the  amount;  and  where  regular  books  were  dis- 
continued, and  accounts  kept  on  slips  of  paper,  the  inference 
b  that  it  was  done  for  a  fraudulent  purpose.  If  a  trader  sub- 
mits fabricated  accounts  for  the  purpose  of  obtaining  forbear- 
ance and  fresh  credit,  and  is  guilty  of  criminal  acts,  the  Conrt 
is  not  bound  to  pass  the  examination,  although  he  may  fully 
account;  but  where  regular  books  are  not  kept,  and  the  en- 
tire accounts  are  not  satisfactory,  it  is  evidence  that  a  true 
disclosure  has  not  been  made,  and  the  examination  will  be 
adjourned  sine  die*  Re  CharUe  LytUr^  8  Ir  Jur.,  N.S.,  176. 
Bank. 

Removal  of  property.']  Where  propertv  has  been  removed, 
although  it  has  been  sworn  that  it  has  all  been  brought  back, 
sud  the  creditors  are  unable  to  trace  any  other  property,  or 
give  evidence  of  its  removal,  etlll  where  a  deficiency  is  unac- 
counted for,  the  presumption  is  that  all  the  property  concealed 
has  not  been  restored.  Where  the  evidence  of  the  bankrupt 
Ss  contradicted,  and  his  only  explanation  is  that  he  does  not 
recollect,  the  Court  cannot  believe  that  he  has  made  a  full 
disclosure.  In  such  case  the  examination  will  be  adjourned 
Mine  die^  but  liberty  will  be  reserved  to  re-opeo  it  when  the 
bankrupt  can  make  a  bettor  case,  and  satisfy  the  creditors 
that  all  the  property  has  been  restored  Re  flennety,  8  Ir. 
Jum  NS.,  139.     Bank 

Vexatious  tUigation.]  Where  an  action  is  brought  for  the 
recovery  of  a  debt  and  false  pleas  are  put  in,  i.nd  then  a  cross- 
aution  U  brought,  and  both  are  referred  lo  arbitration,  when 
(lie  pUiu(i()  recovers  a  less  sum  than  the  action  is  brought 


for,  the  ground  of  vexatious  defence  &ils.  Although  bring.* 
xng  an  unfounded  action  will  always  receive  the  censon  oTtlM 
Court,  yet  where  both  actions  are  made  the  subject  <«r  ons 
verdict,  the  insolvent  will  only  be  remanded  on  a  final  hesr- 
ing  within  the  limits  of  the  discretionaiy  danse.  Se  WCar' 
thy,  8  Ir.  Jur.,  N.S.,  187.    Bank« 

Fntudulent  preference.]  Although  a  preference  to  a  credi- 
tor be  not  the  -voluntary  act  of  a  trader,  but  ^ven  by  thsoon- 
trivanoe  and  at  the  sugpestkm  of  flnotber,  for  the  poipote  of 
getting  a  security  for  his  own  debt,  and  he,  for  this  porpoie, 
induces  the  trader  to  mortgage  certain  property  for  the  ^ 
due  to  such  creditor,  and  &at  the  mortgagee  will  beades  in- 
dorse certain  bUls  to  secure  the  debt  of  the  party  havinft  re- 
course to  this  contrivance,  such  a  dealing  will  be  deemed  s 
fraud  upon  the  bankrupt  laws,  and  done  for  the  purpoee  of 
defeating  their  operatk>n;  aad  such  deed  will  be  mepentivB 
■gainst  the  assignees;  and  the  party  tbbs  induced  to  mdom 
the  bills  will  have  a  good  defence  to  any  action  brought  far 
the  recoveiy  of  them.  Re  WitHam  M*Kean.  8  Ir.  Jur.,  X.S. 
IC    Bank.^ 

A  trader  indorsed  to  a  bank  certain  bills  of  excliange  disvn 
hj  hhn  in  fictitious  names.  Afterwards,  seeing  that  ths  stop- 
page of  the  firm  of  which  he  was  a  partner  was  me^tsUe, 
and  fearing  that  he  might  be  prosecuted  ior  ievgeiy,  il  tks 
eirenmstasces  connected  iritb  these  bills  were  alowsd  to 
transpire  in  prooeedmgs  in  the  Court  of  Bbnkraptsy,  be  with- 
drew the  bills  firom  the  bank  before  they  had  arrived  st  ds- 
tnritr.  Heldf  that  this  payment  was  a  firaudnleot  prefsraies 
within  the  meaning  of  the  bankrupt  laws,  and  void  u  meh. 
iis  iiMd,  8  Ir.  Jur.,  N.S.,  41.    Bank 

Order  and  ditpoeition,')  Where  m  testaler  beqaestiu  to 
trustees  certain  jewellery  which  he  should  die  posmMd  of, 
upon  trust  that  they  or  the  trusteee  for  the  time  being  sbonld 

Krmit  his  widow  to  eniov  the  same  lor  her  life,  and  thst  sfler 
r  decease  the  same  shsill  form  a  portion  of  the  residotofhii 
personal  estate,  and  the  widow  oC  the  testator,  ibevtiy  sfter 
her  husband's  death,  lends  the  onaments  to  bar  dssghtsr  sa 
the  occasion  of  her  marriage,  and  thev  remain  in  her  pone*- 
sion  until  shortly  before  her  death,  wlien  they  are  pledged  bj 
her,  and  are  then  in  the  possessk>n  of  the  husband,  vho  be* 
comes  insolvent  after  he  releases  them,  they  do  not  pass  to  his 
assignees  either  as  the  absolute  property  of  his  wife,  sad  eoo- 
sequently  his  own  property^  or  as  being  in  his  order  and  dis- 
posttkm  with  the  consent  of  the  trustees^  who  are  tbs  legal 
owners.    Re  JZo&erifON,  8  Ir.  Jur.,  N.S.,  4ia    Bank. 

Rqimted  owmenkip.'}  Where  a  trader  is  for  some  yesn  tbs 
lessee  of  a  furnished  hotel,  the  furniture  of  which  belongs  to 
the  lessor,  and  where  he  carries  oo  his  busbesst  and  st  the 
end  of  that  period  be  fidls  in  his  oircumstanoes.  and  entm 
into  a  composition  with  his  creditora  of  seven  and  six  pence  in 
the  pound,  which  he  pays,  but  after  that  he  stiU  oootinoes  to 
deal  with  the  same  creditors,  and  with  a  new  class  of  ciedi- 
tors,  who  know  how  he  is  cireumstanced,  and  is  then  msde 
bankrupt,  the  assignees  claim  the  fmmiture  of  the  hotel  as 
being  in  the  reputed  ownership  of  the  bankropt  at  the  time 
of  his  bankruptcy;  but  it  appearing  that  he  had  the  ssme 
furniture  in  his  possession  at  the  time  he  entered  into  the 
composition  with  his  creditors,  and  that  it  was  of  sofficient 
value  to  pay  double  what  he  owed  at  the  time,  it  might  ssfdr 
be  presumed  that  he  obtained  no  frosh  credit  on  aceoant  of 
tho  possession  of  the  property,  and  that  the  reputed  ownership 
clause  did  not  apply.    Re  Shaw,  8  Ir.  Jur.,  N.S.,  96c    BsnL 

PartnereJ]  Where  partnen  in  a  concern  take  Httfo  or  so 
part  in  the  busfness,  and  know  nothing  of  the  acoounts,  al- 
though their  examination  will  be  passed,  their  certificates  vu 
be  suspended.    J2^  irCor%,  8  Ir.  Jur,  N.S.,  178.    Beak. 

Partnership  allowance  to  partners  in  proportion  to  dxttdesd 
on  Joint  estate.]  Where  a  dividend  is  paid  on  the  joint  esttie 
of  partners,  entitling  them  to  an  allowance  in  proportion  to 
the  dividend  paid,  such  allowance  will  be  double,  or  as  mnch 
t »  each  as  if  paid  on  a  separate  estate,  upholding  the  decisou 
in  the  case  of  Gibbs  v.  /^ovord  (Montague's  Keporta,  105>  /» 
Scott,  8  Ir.  Jur,  N.b.,  160.     Bank.  , 

Qumre,  if  only  the  one  per-centage  was  sriveu  to  be  dnrxiea 
between  the  bankrupts,  wouW  they  have  the  right  of  spi<w' 
76. 
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bogiag  to  M.  in  Hnddersfield;  aud  a  portion  of  the  agreement 
vat  that  M.  ilioald  dome  to  Dublin,  and  there  Boperintend  the 
leparate  tnule  which  was  carried  on  in  the  name  of  H.,  though 
on  DO  definite  or  condnaive  agreement,  but  with  a  view  to  test 
iti  capacity  and  determine  waa  suoh  separate  trade  worth  being 
earned  on.  Beld — '1  hat  although  the  Dublin  house  waa  not 
carried  on  aa  an  adjunct  to  or  part  of  the  co-partnership  con- 
ititoted  in  the  Hodderafield  concem,  and  although  he  aid  not 
istend  to  commit  M.  to  a  partnership  with  him  m  the  Dublin 
trade,  yet  that  ll,  by  thna  auperiotendlng,  beeame  in  fact  a 
partner  m  aach  trade ;  and  that  a  claim  made  by  the  exeentora 
of  IL  to  be  admitted  as  creditora  on  the  esute  of  H.  for  gooda 
sold  and  cash  aupplied  by  the  Hudderafield  concern  to  the 
Dablin  concern  ahonld  be  diaallowed,  but  without  pr^udioe 
to  any  cUum  the  execntora  might  haTC  under  any  apeclal 
agreement  with  H.    Be  Ball,  8  Ir.  Jur ,  N.S.,  856,  Bank. 

Mifki  to  proeuds  of  bilk  1  B.,  a  customer  of  the  bankrupt, 
^Te  him  a  bill  for  two  hundred  pounds  in  the  ordinaiy  course 
of  budneaa,  whioh  bill  waa  aent  into  the  bank  where  the  bank- 
rupt did  buaineaa,  but,  by  miatakct  it  waa  not  entered  on  the 
docket  with  other  billa  sent  in  at  the  aame  time,  and  waa 
soppoaed  to  be  lost,  and  B^  gave  another  bill  in  lieu  of  it, 
whieh  waa  alao  aent  to  the  bank,  and  put  to  the  bankrupt's 
oedit.  B.  was  compelled  to  pay  both  biUs.  B  gave  anotner 
bill  to  the  bankrupt,  the  aooeptance  of  a  third  party,  whioh 
was  lodged  aa  a  guarantee  for  hia  aolvenpy  and  tor  aafe  cue- 
tody.  B.  also  gave  the  bankrupt  two  billa  as  renewals  for  a 
preTioos  bill  partly  accepted  for  the  bankrupt's  accomodation, 
but  upon  which  aome  ad^anoea  had  been  made.  The  prooeeda 
of  all  tiM  billa  became  part  of  the  bankruDt'a  estate.  Held, 
that  the  proceeda  of  the  two  first  bills  did  not  pass  to  the 
assignees,  and  tliat  B.  waa  entitled  to  be  repaid  the  amount 
out  of  the  baukrupt*a  estate  of  the  two  first  bilU,  but  that  the 
same  role  did  not  apply  to  th3  daim  on  foot  of  the  third 
billa.    JSa  i7a^  8  Ir.  Jur.  N.&,  257,  Bank. 

Sigit  of  mortgagee,']  Although  a  deed  of  assignment  by 
way  of  mortgage  may  be  executed  by  a  trader  in  insolvent 
drcumetances,  and  upon  the  eye  of  bankruptcy,  yet  when  it 
was  executed  in  puranance  of  a  previous  arrangement  to  do 
80^  and  that  at  the  time  of  such  agreement  or  arrangement 
the  party  advancing  the  money  acted  bona  fide^  and  that  on 
the  da>  the  deed  was  actually  executed,  the  mortgagee  had 
no  knowledge  of  any  circumstances  existing  to  render  the 
oooTeyance  anything  but  a  simple  fulfilment  of  the  previous 
agreement,  auch  aasignment  will  not  be. deemed  an  act  of 
bankmptey,  but  will  be  valid  against  the  assignees.  Be  Wm. 
MPKeam,  8  Ir.  Jur.  N.S.,  IS,  Bank. 

Bigki  of  Uem."]  Where  a  bank  discounts  the  drafts  of  a 
trader  upon  a  consignee  to  whom  tie  consigns  goods  to  be  sold 
on  oommiaaion  before  the  billa  are  accepted  by  the  conaignee, 
who  nltimately  refiisea  to  accept  them  at  all,  although  the 
gooda  have  been  aubaequently  aold,  the  bank  that  disoounted 
the  billa  baa  bo  lien  on  the  gooda  or  claim  on  the  produce  of 
them  when  aold,  either  by  way  of  lien,  or  by  virtue  of  any 
right  existmg  in  respect  of  the  courae  of  dealing  which  pre- 
viously exiated.    Be  WilHam  JPKean,  8  Ir.  Jur.  N.S.  16,  Bank. 

Wkai  i§  a  debt  wUkin  ihe  291«l  ewtion  o/Bankrupicg  and  In- 
aoboMy  Act  ]  The  liability  on  a  bill  of  exchange  is  a  debt 
within  the  meaning  of  the  291st  section  of  the  Irish  Bank- 
ruptcy and  Insolvency  Act,  20  &  21  Vict,  c  60^  and  an  in- 
doiaement  to  the  purchaser  of  such  bill  of  exchange  ia  not 
neoeaaary  in  order  to  enable  him  to  ane  upon  it.  Fgnn  v.  Jen^ 
mnge,  8  Ir.  Jur.  N.S.,  269,  C.  P. 

BENEnCE. 

JS/eci  of  Judgment  on.]    See  Judqmdit. 
♦ 
BILL  OF  EXCHANGE. 

Evidence  of  anihcri^  to  aec«pL\  The  plaintiff  aued  the 
official  manager  of  the  Tipperary  Joint  Stock  Bank  upon  a 
bill  of  exchange  accepted  ''  per  pro  the  Tipperary  Joint  Stock 
Bank,  William  Kelly,  manager.^  One  of  ihe  defencea  being 
a  traverae  of  the  acceptance,  William  Kelly  waa  asked  at  the 
trial  by  the  oonnael  fbr  the  plaintiff,  if  it  waa  part  of  his  busi- 
ness as  manager  to  accept  bills  of  exchange  for  the  said  bank. 
Held,  npon  exceptions,  that  the  question  was  admissible. 
Egre  v.  McDowell,  8  Ir.  Jur.  N.S.,  88a,  C.  P. 

A  book  which  was  produced  at  the  trial  wa«  deposed  to  by 
William  Kelly  aa  being  one  of  the  hooka  of  the  baok,*and 
eoQUined  amongst  others  the  following  entry :— "  1»*8.    I 


beg  to  inform  you  that  Mr.  WHliam  EeUy  haa  been  appohiCed 
manager  here,  and  haa  been  empowered  to  aign  all  documents 
and  endorse  all  bills  on  account  of  this  bank.  I  enclose  speci* 
men  of  his  signature.*  Service  of  a  notice  upon  the  defen^ 
dant*a  attorney  to  produce  the  orignal  of  a  circular  letter,  of 
which  thia  entry  waa  a  copy,  waa  admitted,  and  the  entry 
tendered  in  evidence  by  the  plaintiff'a  counaeL  The  jud^ 
admitted  the  entiy.  Held,  that  the  entry  waa  inadmiaaible. 
/6. 

The  plaintiff  havins  proved  the  fket  of  the  acceptance  of 
the  bill,  and  having  given  in  evidence  the  entry  ana  a  letter 
anthoriaing  William  Kelly  to  accept  the  bill  from  James  Sad- 
lier,  who  was  denoaed  to  by  William  Kelly  aa  being  Uie  aole 
acting  director  of  the  bank;  and  WilUam  Kelly  havhig  deposed 
that  he  was  himself  at  the  time  of  accepting  said  bill  manager 
of  the  bank,  and  that  it  was  part  of  um  bnsineas  aa  auch 
manager  to  accept  bills  for  the  bank;  and  that  be  considered 
he  had  authority  to  accept  bills,  and  that  he  did  accept  bills; 
and  the  deed  of  incorporation,  by  one  of  whose  dauses  the 
power  to  authoiise  the  acceptance  of  bills  was  reserved  to  the 
court  of  directory  while  by  another  of  them  it  was  provided 
that  three  directors  should  be  necessary  to  constitute  a  court, 
not  being  in  evidence  at  this  stage  of  the  trial,  Held  that  the 
judge  was  right  in  refusing,  at  the  close  of  the  plaintiff's  case 
to  direct  a  verdict  for  the  defendant*    lb. 

The  defendant's  counsel  proposed  to  ask  the  manager  of 
the  Provincial  Bank  wlietber  this  bill  of  exchange  was,  in  the 
ordinary  courae  of  bnsiness,  a  bill  that  a  bank,  accoi^ng  to 
banking  usages,  would  accept  for  an  inland  eostomer.  The 
jndge  rejected  the  evidence.  Held  that  the  question  was  ad- 
missible.   Jb, 

The  defendant's  counsel  proposed  to  ask  the  same  witness 
would  a  bill  accepted  in  the  way  this  bill  was  accepted, 
according  to  the  course  of  trade  and  bankers,  put  ftpftrtv  up- 
on inquiry  as  to  the  authority  for  acceptance.  The  judge 
rnected  the  evidenoob     Held  that  the  question  was  admissible* 

The  defendant's  counsel  proposed  to  ask  the  same  witness 
whether  authority  to  indorse  was  authoritv  to  accept  The 
jnd^  rejected  the  evidence.  Held  that  the  question  was  in- 
admissible.   Jb. 

The  judge  told  the  jury  that  if  they  believed  that  William 
Kelly,  as  the  manager  of  the  bank,  signed  the  bill  by  direction 
of  James  Sadlier,  and  that  James  Sadlier  was  at  the  time 
director  of  the  bank,  the^  should  find  fbr  the  plaintiff.  Held, 
that  this  was  a  misdireciioo.    /&. 

Held,  that  the  words  "  per  pro  '*  upon  the  face  of  the  bill 
of  exchange  imposed  upon  the  plaintiff  the  omi#  of  inquiry 
into  the  authority  by  which  it  was  accepted.    lb. 

Held,  that  knowledge  of  fraud  attending  the  aooeptance  of 
the  bill  upon  the  part  of  the  plaintiff's  attorneys,  who,  in  this 
paaticnlar  transaction,  did  not  act  as  his  attoriioys,  would  be 
no  evidence  to  support  a  plea  that  the  bill  was  accepted  through 
fraud,  and  that  the  plaintiff  had  notice  of  the  fraud  whon  the 
bill  was  indorsed  to  himself.    lb. 

IndorteefoT  value  vitkaut  notioe.]  Where  a  bill  of  exchange 
is  given  by  a  third  party  to  a  creditor  to  induce  him  to  for- 
beitr  opposing  E.  an  insolvent,  and  the  croditor  indorses  it  for 
valuable  consideration  to  the  phdntiffSf  who  have  no  notice 
whatever  of  the  Insolvencv  of  E.,  who  is  no  party  to  the  bill, 
and  who  are  bonajide  holders,  still  they  cannot  recover  against 
the  acceptor,  the  bill  being  void,  ab  inUio,  but  must  look  to 
the  party  from  whom  they  received  the  bill  Dowd^othtre 
V.  (TBrien,  8  Ir.  Jur.  N.S.,  140.     C.P. 

Praetiet  tinder  Summarg  Procedure  on  BilU  of  Exchange 
Act,  25  4  26  Vict ,  a  43.  Motion  Jar  etcuritg  for  cosU  in 
action  under,"]  In  an  action  under  tlie  Summarv  Bills  of 
Exchange  (Ireland)  Act,  the  defendant  may  apply  to  the 
Court  to  compel  the  plaintiff  to  give  security  for  costs,  with- 
out having  previously  obtained  leave  from  a  jadge  to  appear 
and  defend.  Jackean  v.  Barten,  8  Ir.  Jiif.,  N.S.,  94,  Cons. 
Ch. 

In  the  Court  of  Queen's  Bench  such  a  motion  may  be 
grounded  on  the  ordinary  affidavit  of  merits  required  by  the 
62nd  section  of  the  Common  Law  Procedure  Act,  1853,    lb, 

Martin  v.  Wilton^  7  Ir.  Jur.,  N.S.,  835,  not  followed.    /&. 

A  defendant  in  an  action  brought  under  the  Summary 
Procedure  on  Bills  of  Exchange  Act  must  have  obtaincKd 
liberty  to  appear  aud  defend  before  applying  for  security  lur 
Jackion  V.  BirtfM  8  Ir.  Jur.  N  S.,  IS!   Q   B 


Martm  v.  ^VUeon,  7  Ir.  Jur.,  N,  S.,  335,  followed.    lb. 


426  doiuHtion.^ 
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'  Coitt  in  actiotu  under  the  Billt  of  Exchange  AeL'\  Actions 
brought  under  the  Summary  BilU  of  Exchange  Act  (24  &  25 
Vict.  0.  43)  are  sabject  to  the  provisionft  of  the  97ch  aection 
of  the  Outtmon  Law  Prooedare  Act  of  1856 ;  and  if  the  earn 
reoorered  be  leas  than  20t,  and  both  parties  reside  within  the 
iame  dvil  bill  Jarisdiction,  the  plaintiS  will  not  be  entitled  to 
costs.     CopUmA  v.  Atmttrong,  13  Ir.  C.  I*  Rep ,  App.  Izvi., 

a  P. 

♦ 

CIVIL  BILL  PRACTICE. 

Where  the  copy  of  the  dvil  bill  serred  did  not  contain  the 
name  of  the  attorney,  or  mention  any  place  where  the  civil 
bill  was  to  be  heard,  the  process  was  not  dismissed,  bat  nilled. 
Bannaiyne  ▼.  ai^ughluh  8  Ir.  Jar.  N.S.  124. 

A  renewal  refased  where  the  amonnt  of  the  decree  which 
had  been  taken  against  the  body  of  the  defendant  had  been 
reduced  by  payments  below  lOL  Mtara  ▼.  (TBrienf  8  Ir.  Jur. 
N.S.  124. 

Appeal  in  inierpUader  procees.]  No  appeal  lies  from  the 
decision  of  the  chairman  upon  an  interpleader  process,  under 
the  CivU  BiU  Act,  14  &  15  Vict  c.  57,  s.  150.  £im<fy,  Ap- 
peUanis  SoUhnf  BespondmU,  8  Ir.  Jur.,  NS.  120,  Assizes. 

♦ 

COMMISSION  TO  EXAMINE  WITNESSES. 

It  is  no  answer  to  an  application  for  a  commission  to  exa- 
mine witnesses  in  London  that  an  action  with  the  same  object 
is  pending  m  England.  Bariktt  ▼.  Lewie,  13  Ir.  C.  L.  Rep., 
App.  xzzix ,  Exch. 

The  granting  of  «  commission  to  examine  witnesses  is  a 
matter  ex  debito  JutHtim.    lb. 

CONDITION. 

Forfeiinref&r  eendiUon  broken.  J2elea«e.l  An  indenture 
of  assignment  of  certain  premises  in  the  ridnity  of  Dublin 
contained  a  covenant  by  the  assignee  to  expend  within  a  cer- 
tain number  of  years  a  certain  sum  of  money  in  the  erection 
of  dwellingwhonses  on  the  premises  conTeyed,  the  snm  to  be 
expended  within  each  year  being  also  fixed,  and  a  clause  of 
re-entry  for  breach  of  the  covenant.  An  indenture  of  subse- 
quent date  between  the  same  parties,  and  endorsed  upon  the 
back  of  the  former,  after  reciting  that  the  assignee  had  built 
one  house,  and  was  desirous  to  let  the  portion  of  the  pro- 
mites  not  built  on,  contained  the  foUowmg  covenant  by  the 
.  assignor:  ^  that  in  case  any  penalty  or  forfeiture  shall  be  in- 
curred under  and  pursuant  to^  and  for  non-performance  of  the 
clauses,  covenants,  and  agreements  within  reserved,  that  in 
such  case  such  penalty  or  forfeiture  shall  not  in  any  manner 
affect  the  interest  of  the  persons  who  may  be  tenants  to  said 
within  demised  premises  so  as  in  any  manner  to  deprive  such 
persons  of  the  full  benefit  of  thdr  respective  holdings;  and  it 
is  covenanted,  &o.,  that  in  case  of  any  such  penalty,  &c,  and 
that  proceedings  be  taken  on  account  thereof,  then  he,  the 
said  assignor,  mstead  of  the  said  assignee,  shall  be  entitled  to 
recover  and  receive  the  rents  payable  by  such  persons;  and 
that  snch  persons  shall  not  become  liable  to  pay  any  gpreater 
sum."  Upon  an  ejectment  brought  upon  a  forfdture  incurred 
by  breach  of  the  former  covenant  or  condition,  and  a  motion 
to  turn  the  ▼erdict  for  the  defendant  into  one  for  the  plaintiff, 
Held  (per  Monahan,  CJ.,  and  Ball.  J.,  Christian,  J.,  giving 
no  opinion,  and  Keogh,  J ,  having  oeen  absent  during  the 
argument)  that  the  second  indenture  did  not  operate  as  a  re- 
lease of  the  condition  iu  the  first.  CohilU  ▼.  Fait,  8  Ir.  Jur. 
N.S.  803,  C.  P. 

Held,  also,  a  portion  of  the  premises  bemg  sot,  and  a  por- 
tion unset,  that  the  i^pointment  of  a  receiver  upon  foot  of  a 
judgment  for  rent  due  obtained  by  the  assignor  against  the 
assignee,  was  not  such  a  legal  eviction  as  woald  excuse  the 
assignee  from  performing  the  condition  in  the  original  inden- 
ture,   lb 

Held,  also,  that  tne  receipt  by  the  receiver  from  an  under- 
tenant of  rent  accruing  due  out  of  the  premises  subsequently 
to  the  bringing  of  the  ejectment  did  not  operate  as  a  waiver 
of  the  forfeiture.    lb 

Hdd,  also,  t  lat  a  termor  who  assigns  upon  conditbn  may 
re-enter  ioi  oondition  broken.     Tb. 

CONTRACT. 
To  an  action  by  indorse  aieaia«t  ncoeptor  of  a  bill  of  ex- 
change, the. defendant  pleaded  thiidly,  tint  before  the  obtain- 
ing or  aooeptadQe  of  said  btll,  the  plamtiff  agreed  to  sell  an 


estate  to  J.  S.,  the  drawer  of  said  bill,  and  Ihat  a  portion  of 
the  purchase-money  of  said  estate  should  be  secured  by  a  bill 
to  be  accepted  by  the  T.  Bank  (whose  offidal  manager  the 
defendant  was),  and  the  balance  by  a  mortgage  on  part  of 
the  estate;  that  the  plaintiff,  at  the  expense  of  J.  S.,  shonld 
do  all  necessary  acts,  and  execute  all  proper  transfer  deeds, 
&C.  That  subsequently  it  was  agreed  between  the  plaintiff 
and  J.  S.  that  the  amount  for  which  the  bill  was  to  be  drawn 
should  be  increased,  so  as  to  include  a  further  suni  alleged  to 
be  due  by  J.  S.  to  the  plaintiff;  and  accordingly  J.  S.  deli- 
vered to  the  plaintiff  a  bill  of  exchange,  dx«wn  by  him  upon 
and  aocepted  by  the  bank  for  17,000^  payable  the  1st  of  De- 
cember, 1855,  which  the  bank  accepted  for  the  accommoda- 
tion of  J.  S.,  and  never  received  any  constderation  for  tb« 
acceptance  or  payment  of  the  same;  which  bill  was  sfter- 
wards  received  by  the  bank  by  the  bill  now  sued  on,  for  which 
they  had  never  received  any  value  or  consideratioD,  nor,  ex- 
cept as  aforesaid,  there  never  was  any  value  or  eonsidenition 
for  the  indorsement  of  said  bill  to  the  plaintiff;  and  that  after 
the  lull  became  due,  and  before  the  oommenoemeot  of  the 
suit,  the  plaintiff  repudiated  the  said  agreement,  and  refased 
to  convey  the  estate  and  to  perform  the  agreement  The 
fourth  defence  averred,  in  adution,  that  J,  S,  after  making 
the  said  agreement,  conveyed  his  intereit  to  trustees;  that 
the  pUuntiff  afUrwards  filed  a  bill  in  the  Court  of  Chsnoeiy 
in  Elngland  against  the  present  defendant,  amongst  others,  as 
representing  the  bank,  praying  that  the  sud  agreement  should 
be  canceled  as  fmudnlent,  &c. ;  that  the  defendant  appeared 
on  the  part  of  the  bank,  and  disclauned  any  mterest  in  the 
subject-matter  of  the  suit;  and  that  he  was  thereby  induced, 
as  such  official  manager,  to  change,  and  did  change,  the  posi- 
tion of  the  banking  company,  whereby  the  plaintiff  was  es- 
topped from  setting  up  the  validity  of  the  agreement,  or  to 
recover  tlie  amount  of  said  btIL  The  plaintiff  replied  to  the 
fourth  defence,  that  the  bill  in  Chancery  was  afterwards  dis- 
missed by  side-bar  order.  Tlie  plaintiff  likewise  demnrred 
to  both  pleas,  and  the  defendant  demurred  to  the  replicatioD. 
Held,  that  the  third  defence  was  no  answer  to  the  action,  in- 
asmuch as  the  making  of  the  contract,  and  not  its  perfonn- 
ance,  was  the  consideration  for  the  bilL  Ejpre  v.  MJhweUt 
18  Ir.  a  L.  R.  458,  a  P. 

Held,  also,  that  the  fourth  plea  was  Iikewi«e  no  answer  to 
the  action,  inasmuch  as  it  did  not  follow  that  the  defendant 
was  necoMuirily  induced  by  the  pluntiff's  suit  in  equity  to 
disclaim  the  benefit  of  the  agreement,  and  thereby  to  alter 
his  position.    lb. 

Held,  also,  that  even  assuming  this  to  have  been  the  case^ 
the  replication,  by  shewing  that  the  suit  bad  been  dismiswd 
for  want  of  prosecution,  was  a  sufficient  answer  to  the  de- 
fence,   lb. 

Construction  q/*  terme  o/]  A  cargo  of  Indian  com  wss 
shipped  at  New  York,  on  a  vessel  named  "  The  Surf;*  bound 
for  bligo.  A  written  contract  was  made  between  the  plaintiff 
and  the  defendants  for  the  sale  and  purchase  of  the  oargoi  and 
one  of  the  terms  wa-s  that  if  "The  Suif"  did  not  •* arrive* 
on  or  before  the  20th  of  June,  the  contract  shonld  be  void. 
"  The  Surf**  arrived  prior  to  the  20th  of  June  at  a  plaoe  called 
"  Oyster  IsUnd,**  about  four  miles  from  SKgo,  and  within  the 
natural  port  and  harbour  of  Sliga  It  appesovd  that  veiseli 
anchoring  at  Oyster  Island  report  themselves  to  the  costom- 
house  of  Sllgo,  and  become  liable  to  port  and  harbour  does. 
The  "Surf*  did  not  arrive  at  the  quay  of  Sligo  until  after 
the  20th.  The  defendant  havmg  at  the  trial  relied  npoo  the 
breach  of  condition,  the  Lord  Cmief  Justice  ruled  that  tbs 
term  *'  arrive,"  in  the  condition,  meant  *'  at  the  qnaj  of 
Sligo,**  and  he  accordingly  directed  a  verdict  for  the  defsn- 
dants.    The  faoU  having  been  stated  in  special  case  for  the 

Stinion  of  the  Court— Held  (per  Keogh  and  Christian,  JJ-, 
onahan,  G J  ,  diBsenHente,^  that  the  que^tiou  of  arrival  was 
one  of  fact,  and  should  have  gone  to  the  jury.  Moatgomenf  t. 
MiddUton,  18  Ir.  C.  L.  Kep.,  173,  G  P.  . 

Held,  per  Monahan,  GJ.,  that  tho  question  entirely  turned 
up  m  the  meaning  of  the  word  **  arrive  "  in  the  contract,  and 
was  one  of  law,  to  be  determined  by  the  Court.    Jb. 

A  contract  for  the  sale  of  a  caigo  of  mixed  maixs,  than  on 
its  way  from  New  York  to  Sligo,  contained  a  condition  that, 
should  the  vessel  which  carried  it  not  arrive  at  Sligo  on  or 
before  the  20th  of  June,  1861,  the  contract  shonld  be  void. 
Hold  (affirming  t!.e  judgment  of  two  of  the  judges  of  thb 
Court  of  Common  Pleas),  that  in  trying  an  actiwt  broogfat  by  . 
the  plaintiff  for  non-aocdpiance/  to  wMsh  the  deftadaau 
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pleaded  that  the  condition  was  not  performed,  the  Judge 
ihoold  hav0  left  to  the  juify  the  question  whether  dn  ol^  befoi^ 
the  20th  June,  18GI,  the  vessel  had  arrived  at  Sligo  within 
the  intent  and  meaning  of  the  contract  T Hayes,  J.,  (itsfeii<i- 
«iilf>  Montffowusfy  t.  MiOdhUn^  8  Ir.  Jnr..  N.&,  280^  Exch. 
Ch. 

nadmg  in  action  on.  J  To  an  action  for  the  prictf  of  barley 
sold  and  delivered,  the  defendant  pleaded  that  the  barley  de- 
livered was  inferior  to  the  sample,  and  that  the  defendant 
nsed  a  email  portion  in  making  malt,  which  tamed  out  bad 
fcad  useless,  whereupon  defendant  fequested  plainti£F  to  take 
iMck  the  barley,  which  he  refused.  Ue  further  pleaded  that 
the  barley  was  warnuted  to  be  fit  for  malting,  that  the  bar* 
ley  delivered  was  unfit  for  that  purpose,  and  that  he  used  a 
■mail  portion  of  the  barley  in  makmg  malt,  and  that  the 
malt  made  therefrom  was  of  no  value,  alleging  a  refusal  by 
the  ph&intifiT  to  take  back  the  remainder  of  the  barley,  which, 
with  the  malt  so  made,  remained  still  on  the  defendant's  pre- 
mises, and  was  of  no  use.  Held,  that  the  pleas  were  bad, 
for  not  showing  that  the  defendant  made  the  trial  of  quality 
wiihin  a  reasonable  time  after  delivery,  and  that  he  nsed 
onty  so  much  of  the  barley  as  was  sufficient  for  the  trial. 
CoMMify  V.  JPEnery,  18  Ir.  C  Rep.  I  GO,  C.  P. 

Speeijleperfarwumce'^  Uncertainty.']  The  respondent  who 
was  the  proprietor  of  baths,  wrote  to  tie  'petitioner,  who  was 
in  th«  eonsubulary,  that  if  he  would  take  the  management 
of  the  baths,  she  would  engage  to  give  him  50L  a  year,  With 
coals,  and  light,  and  washing;  and  also  a  per  centage  on  the 
profits,  and  would  also  guarantee  him  a  sum  for  life,  equivalent 
to  his  present  pay  and  future  pension,  in  case  the  baths  fuled 
or  she  disposed  of  them.  The  petitioner  accepted  the  offer, 
whereupon  the  respoudent  wrote  to  him,  **  When  yon  come 
op  to  town,  I  will  have  a  deed  got  ready  for  you,  securing 
yon  for  llfo  the  same  pension  you  would  get  afler  service  in 
the  police;  and  any  property  I  leave  will  be  liable  for  this 
charge.  I  tell  you  this,  that  none  of  your  friends  may  be 
uneasy,  tLouffh  I  know  yon  would  not  be  uneasy  yourself, 
but  feel  sure  Uiat  my  word  would  be  as  good  as  a  bond ;  still 
to  prevent  any  loss  to  yon  from  an  accident,  you  shall  have  a 
bood  to  secure  you.'  As  to  your  salary,  you  will  have  the 
whole  of  the  payments  to  make  weekly  to  all  the  people  as 
well  as  to  yourMlf ;  so  there  is  no  occasion  to  make  any  men- 
tion of  that  in  the  deed  of  pension.*  Held,  that  if  the  petitioner 
voluntarily  left  the  respondent's  service,  he  would  not  be  en- 
titled to  a  specific  performance  of  the  agreement.  Giilit  v. 
Af^Ghee,  13  Ir.  CK  Rep ,  48.  R. 

Held  alflo,  that  the  contract  being  for  hiring  and  service^ 
the  Court  would  not  decree  a  specific  performance  of  it.    76. 

Semble.  the  agreement  is  too  uncertain  to  justify  a  decree 
for  specific  performance.    lb. 

T.  the  owner  of  lands,  on  the  26th  of  July  1854,  wrote  to 
F.  his  tenant,  requesting  him  to  send  a  proposal  to  take  a 
farm  at  the  rent  of  1 70L,  for  one  life.  F.  on  the  8th  of  August 
sent  a  proposal  for  the  farm  at  that  rent  for  one  life,  or  twenty- 
one  years.  T.  on  the  Idth  wrote  that  he  would  get  the  ^*  lease 
filled  up  in  Dublin.'*  Held,  that  there  was  not  any  finally 
concluded  contract  between  T.  and  F.  /*tiiiicaiie  v.  Turner, 
13  Ir.  Ch.  Rep.,  488,  C. 

Spteific  perjarmanee — Part  per formanee  where  one  o/partiee 
coniraetinff  is  a  eorporation."]  A  proposal  was  made  by  J.  D. 
to  a  corporation,  to  take  out  a  lease  of  part  of  their  lands,  at 
a  certain  risnt.  The  proposal  was  accepted,  and  the  accept- 
ance entered  on  the  corporation-books.  This  was  immediately 
communicated  to  J.  D.,  who,  soon  after,  took  potaessioo,  and 
piud  the  first  yeai's  rent,  when  due.  He  then  refused  to  com- 
plete his  contract,  by  taking  out  the  lease.  Held,  in  a  suit 
for  specific  performance,  that  there  was  here  sufficient  acts  x>f 
part  performance  to  take  the  ease  out  of  the  general  rule,  by 
which  coiporations  can  contract  only  under  their  common 
seal  Tke  Gooemore  ^Steeeen^e  Betpiial  v.  D^ae,  8  Ir.  Jnr. 
K.&,4lt,R. 

Specijie  performamee  A§  to  ooeenanU  tobeimaertedinUaae, 
Agreement  for  a  lease  with  a  covenant  that  the  lessee  should 
build  a  wall  round  the  land.  A  lease  was  executed  by  the 
lesfor,  but  not  by  the  lessee,  which  did  not  contain  the  covenant 
to  build.  HeM,  after  the  death  of  the  lessee,  that  a  suit  could 
not  be  maintained-  against  his  administrator  having  assets,  for 
tke  speeifio  performanco  of  the  original  agreement  Blotee 
T.  P^pendergaet,  18  I^  Ch.  Bep^,  878,  B. 

Semble,  the  suit  should  have  been  to  refonn  the  lease  bj 
adding  th«  ooTenaDt  t«  build  the  ^alL    /^ 


COSTS.— L  Ih  EquItt. 

Coiti  o/aJida»U  violating  8lA  G.  0.  ofMa^  1857.]  Wber# 
an  affidavit  violates  the  eighth  oxder  of  May  1857,  directing 
that  the  fiMts  deposed  to  as  being  within  the  deponent's  own 
knowledge  are  to  be  distingnished  from  those  believed  by 
i^easou  of  information  derived  from  other  sources.  Semble.-* 
That  the  costs  of  such  portions  only  as  are  not  in  conformity 
with  that  order  are  to  be  disallowed  on  taxation.  Crawford 
V.  Pilion,  8  Ir.  Jur.  N.S.,  4.  R. 

Coets  of  coimeeL]  The  practice  is  on  taxation  between 
party  and  party,  to  allow  the  costs  of  two  counsel  only  on 
the  hearing  of  a  cause  petition*  Clofan  t.  Lord  Ckmeartu. 
18  Ir.  Ch.  Rejk  1,  R.  ^* 

Under  special  drcumstanees,  the  Conn  ordered  the  Master 
to  allow  the  costs  of  a  third  counieL    /ft. 

In  taxation  between  party  and  party,  no  fee  to  counsel  Is 
allowed  for  settling  the  draft  affidavit  of  the  petitioner,  in 
reply  to  the  respondeut's  affidavit  In  answer.    76. 

n.  At  Law. 

Cotte  of  motion  to  eetatidedtfenceae  embarroieinff.]  Where^ 
upon  a  motion  to  amend  or  set  aside  defonoes,  the  Court  di- 
rects some  of  the  defences  to  be  amended  upon  grounds  difier- 
ent  from  those  laid  in  the  notice  of  the  plaintiff's  motion,  this 
circumstance  will  go  to  the  costs  of  the  motion.  IJueaaht  r. 
Zee,  8  Ir.  Jur.  N.S.  112,  G  P. 

Certijieate  for  coete,]  An  action  was  bronght  for  the 
breaking  of  a  dam,  and  thereby  causing  an  unusual  quantity 
of  water  to  flow  to  the  plabtiff*s  mill,  so  as  to  obstruct  the 
working.  The  second  eount  charged  the  defendant  with 
having  deepened  the  channel  of  a  certain  stream,  and  having 
caused  same  to  flow  in  an  unusual  direction,  so  as  to  damage 
the  plamtiff'e  premises.  The  defendant  pleaded  to  both 
eounts,  by  way  both  of  denial  and  justification.  The  case 
wasrefeired  at  the  trial  to  arbitrators,  whose  award  was 
to  be  entered  as  the  verdict  of  a  jury,  and  they  ultimately 
found  for  defendant  on  the  first  count,  and  for  plaintiff  on 
the  second  count  Held,  upon  a  motion  for  a  certificate^ 
under  the  97th  section  of  the  Common  Law  Procedure  Amend- 
ment Act,  1859,  that  the  case  was  fit  to  be  tried  in  one  of 
the  superior  courts,  notwithstanding  that  the  parties  lesided 
within  the  same  jurisdiction,  that  in  consequence  of  the  refor- 
ence,  the  Court  had  jurisdiction  to  griint  the  certificate  at 
this  stage  of  the  cause,  and  that  it  wa«  a  proper  case  for  so 
doing.    BenmeU  v.  Scott,  13  Ir  C.  L.  Rep.  467,  C.  P. 

In  an  action  of  contract,  both  parties  to  which  resided 
within  the  same  civil  bill  jurisdiction,  and  which  was  brought 
to  recover  five  and  one -half  years'  arrears  of  sahuy,  thepUun- 
tiff  obtained  ^  by  verdict,  besides  45t  which  the  defondant 
lodged  in  Court  under  a  plea  of  tender  before  action  com- 
menced, but  did  not  apply  to  the  judge  who  tried  the  case  for 
a  certificate  that  it  was  a  case  fit  to  be  tried  in  a  superior 
court  The  taxing  master,  accordingly,  refused  to  tax  the 
plaintiff's  costs  upon  the  higher  scale.  Upon  appeal,  that  ral- 
mg  was  reversed  by  the  Court  (Fitzgerald,  J.,  dissenting). 
CtBorU  V.  M^DonneU,  18  Ir.  C.  L.  Rep.  App.  viiL,  Q.  B. 

Ae  to  aOowinfffuU  or  kaifeott$.2  The  plaintiff  in  the  first 
count  of  his  summons  and  plaint  complained  that,  bemg  pos- 
sessed of  a  mill,  and  in  virtue  of  the  mill,  of  a  dam,  the  defen- 
dant removed  the  dam  and  caused  the  water  of  the  adjoining 
stream  to  flow  agahist  the  milL  The  second  count  of  the 
same  summons  and  plaint  complained  that  the  plaintiff  being 
posaessedofa  dose  and  water-mill,  the  water  of  a  ceruin 
stream  had  flowed  and  on^ ht  to  flow  in  a  smooth  manner  into 
the  mill,  and  from  thence  m  its  usual  channel;  and  that  the 
defendant  widened,  deepened,  and  enlarged  the  bed  of  the. 
river,  and  kept  it  widened,  and  thereby  prevented  the  water 
from  running  m  its  smooth  manner  hito  and  past  the  phdn« 
tiff's  premises,  and  that  thereby  the  water  flowed  in  a  differ 
rent  direction,  and  with  violence  against  the  plaintiff's  pro- 
mises; and  quantities  of  it  were  collected  against  the  wheel  of 
his  milL  The  defendant  pleaded  (with  other  pleas)  to  tho 
first  of  these  counts  that  the  dam  was  a  wrongful  obstruction; 
and  that  to  allow  the  water  to  flow,  as  of  rigHt  it  ought,  past 
the  defendant's  lands,  he  removed  it,  doing  no  unnecessary 
damage.  To  the  second  count  he  pleaded  that  to  allow  the 
water  to  flow,  as  of  right  it  ought,  past  oertam  lands  of  the 
defendant,  he  removed  a  certain  dam,  weeds  and  stone%  and 
other  wroogfhl  obstructions,  and  thereby  necessarily  some- 
what widened,  deepened,  and  enlarged  the  bed  of  t$e  river, 
but  not  beyond  what  bad  previensly  been,  and  stUl  of  ri|ght 
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wiffxt  to  ba^  the  width  and  depth  thereof  The  caiue  haring 
been  rafened  by  conMot,  after  the  jary  were  sworn,  to  three 
arbitratorsi  to  whom  no  power  to  certify  for  coats  was  re* 
served;  and  the  arbitrators,  several  months  after  the  refer- 
ence, having  fonnd  for  the  defendant  npon  the  first*  and  for 
the  plaintiff  upon  the  second  of  these  defences,  with  50i.  da- 
mages, and  the  Court  having,  upon  ftn  applioaUon  by  the 
plaintiff  nnder  the  07th  section  of  the  Common  Law  Proce* 
dure  Act,  1856,  determined  that  they  were  bound  to  follow 
the  decision  of  a  court  of  coordinate  jurisdiction  on  the  pointi 
and  to  hold  that  there  had  been  no  tnal  within  the  meaning 
of  the  97tb  s. ;  and  the  plaintiff  now  applving  that  the  taxa- 
tion of  his  costs  might  be  reviewed,  and  mil  costs  allowed  to 
him  under  the  243rd  eection  of  the  Common  Law  Procedure 
Act,  1853.  Held,  (Christian,  J.,  diaenUmU)  that  the  two 
sections  in  the  two  Common  Law  Procedure  Acts  being  •» 
ptari  ntaUria^  the  Court  was  obliged,  in  consistency  with  their 
former  decision,  to  hold  that  there  had  been  no  trial  within 
the  meaning  of  the  103rd  General  Order  made  under  the 
243rd  section,     BmntU  v.  SooU,  8  Ir.  Jur^  N.S ,  206,  CP. 

Held  also,  (Christian,  J.,  diamtimie)  that  under  the  above 
circumstances  the  248rd  section  must  be  taken  to  intend  some 
mode  by  which  the  plaintiff's  tight  to  full  costs  should  be  as- 
certained,    lb. 

Held  also,  (Christian,  J.,  cUiteKtienU)  that  there  was  nothing 
on  the  record  to  connect  the  grievances  in  the  two  counts, 
and  therefore  that  the  findings  of  the  arbitrators  were  not  in- 
consistent; and  there  being  ApHma/aeie  case  of  a  right  in 
issue  more  extensive  than  m  sum  sued  for,  that  the  case 
should  be  remitted  to  the  taxing  officer,  whose  duty  it  was 
to  decide,  in  the  first  instance,  whether  there  was  or  not  /ft. 
Held,  (per  Christian,  J.)  that  the  award  of  the  arbitrators 
^  was  tantamount  to  a  trial  within  the  meaning  of  the  108rd 
General  Order.    lb. 

That  the  inability  of  the  judge  to  give  the  certificate  di- 
rected by  the  General  Order,  suppoebg  it  to  exist,  is  no  rea- 
son for  withdrawing  the  case  from  the  operation  of  the  ocder, 
and  that  the  plaintiff  is  remediless.    lb. 

That  the  8  &  4  Vict,  c  24,  s.  2,  is,  for  the  porpoeesof  this 
question,  identical  with  the  243rd  section  expand  by  the 
lOdrd  General  Order,    lb. 

That,  supposing  the  lOdrd  Order  out  of  the  way,  thegrier- 
ance  complained  of  in  the  first  count  was  the  same  as  that 
compUined  of  in  the  second  count  and  that  the  taxing  officer 
was  right  in  allowing  the  plaintiff  only  half  costs.    Jb, 

That  a  judge  who  concurs  in  holding  obligatory  on  a  court 
the  decision  of  a  court  of  co-oidinate  jurisdiction,  which  he 
believes  to  be  enmneous,  is  not  oommitted  to  tiie  subordinate 
propositions  embodied  in  such  decision.    lb. 

SeaarHjffir  eosU."}  A  motion  for  security  fbr  costs  is  too 
late  after  defence  filed,  although  the  preliminary  notice  wae 
aerved  before  the  time  for  plMding  has  expiied.  Jacob  y. 
AcTMi,  8  Ir  Jur.,  N.S.,  46.    QR. 

A  defendant  does  not  save  his  right  to  security  for  costs  hy 
serving  notice  of  motion  for  that  purpose,  if  pending  the  mo- 
tion he  files  a  defence,  and  omits  to  serve  with  it  a  notice  that 
it  is  filed  without  prejudice  to  the  pending  motion.  Bsaw- 
MM  V.  Condom,  13  Ir.  a  L.  Rep.  App*  xxxvii  Ex. 

It  will  make  no  exception  to  the  general  rule,  which  re- 
qmres  a  plaintiff  residing  out  of  the  jurisdiction  of  the  court 
to  give  security  for  costs,  that  he  is  possessed  of  considerable 
rnmrty  within  the  jniiediction.    Biekmtm  v.  FordOt  8  Lr.  Jur. 

The 'practice  of  the  Couit  of  Common  Pleas  differs  ftom 
that  of  the  Couit  of  Exchequer  in  respect  to  the  affidavit  ne- 
oetoiry  to  ground  a  motion  to  compel  the  plaintiff  in  an  ac- 
tion to  give  security  for  costs,  the  former  court  being  satisfied 
with  a  general  affidavit  of  merits.    lb. 

In  an  action  for  rent  by  an  absentee  landlord  against  his 
tenant,  an  affidavit  by  the  defbndant's  attorney,  which  con- 
tained the  foUowm^,  was  held  sufficient  for  the  above  purpose: 
*'This  deponent  saith  the  said  defendant,  has  a  just  and  legal 
defence  upon  the  merits,  as  deponent  believes,  to  the  said  ac- 
thm  of  the  plaintiff,  and  deponent  saith  he  makes  this  affida- 
vit in  sonsequence  of  the  defendant  having  been  obliged  to  go 
to  England  on  business,  where  he  is  at  preKmt,  as  deponent 
fans  been  informed.**    lb. 

A  phiiotiCxesident  in  Ireland*  at  the  time  that  an  action  b 
eommeaoed  will  not  be  oompelledte  give 'Sttmsity  for  costsi 
hut  he  will  not  get  the  cofts  of  a  mbttoa  to  oompel'him  to  do 


so,  if  he  has  mis-stated  his  residence  m  the  sammont  and 
plaint     Tom  ▼.  Noglt^  13  Ir.  C.  L  Rep.,  app.  xxztUL  Exch, 

CotU  in  Ctmri  of  Probata,^  su  Pbobatb  (Court  «-f). 

Co§t»  m  catea  ofkaboM  oor^wt,]  see  Habbas  Coarus. 

CotU  ta  aetiona  under  aummary  prooednto  on  billt  of  £s* 
dboi^  Ai^\  see  Bill  of  EtcflASOB.    Ase  ate  Patmxit. 
— ♦ — 
COURT  OF  APPEAL. 

JurUdiidAon  of]  G.  was  a  ioint  and  several  simple  eon* 
tract  creditor  of  H.  and  W.  A  anlt  was  insUtnted  to  admin- 
ister the  real  and  personal  estate  of  H.  and  W.,  in  which  suit  6. 
g roved  his  demand.  In  January,  1857,  a  report  wss  msde 
i  this  suit,  by  which  the  Blaster  found  that,  the  parties  inte- 
rested so  desiring,  he  had  not  taken  an  account  of  Uie  perso- 
nal estate  of  H.,  and  he  inserted  G.'s  claim  only  in  the  sche- 
dule of  the  debts  of  W.  In  Februaiy,  1857,  the  caoie  wss 
heard  and  the  report  confirmed,  and  a  decree  made  sooor- 
dingl^.  In  Jauuaiy,  1862,  G.  filed  a  petition  in  the  nstoie 
of  a  mil  of  review,  to  vary  this  decree.  Held,  that  the  Cooit 
of  Appeal  had  jurisdiction  to  entertun  this  petition:  tbst  G., 
not  being  a  party  to  the  original  8uit«  but  having  oome  in 
merely  to  prove  his  debt,  was  not  bound  by  the  oonient  of 
the  parties  interested,  and  that  he  had  not  lost  the  n^  to 
vary  this  decree  by  his  delay.  VToM  T.  ITaM,  13  Ir.  Ql  B. 
496.  Ch.  App. 

COVENANT. 

ConsimclMNi  qfoooenantfor  tUUl  Indenture  of  1st  Usiih, 
1862,  reciting  that  under  indenture  of  eonveyancs  of  17th 
July,  1841,  between  the  defendant  and  G.D.,  the  defendant 
was  seised  and  possessed  of  the  premises  thereinafter  men- 
tiimed;  and  redting  that  the  defendant  had  agreed  with  the 
plaintiff  for  the  sale  of  all  the  defendantTs  estate  and  intersEt 
under  the  convevance  of  the  17th  July,  1841,  to  the  plsmti^ 
witnessed  that  ^e  defendant  did  grant,  bargain,  sell,  end  a«- 
sign  unto  the  plaintiff,  his  hein,  executors,  admitiistrston,  and 
assigns,  a  certain  dwelling^hoose  and  premise^  to  hold  the 
same  unto  the  plainti^  his  heirsi  executors,  adminlstraton^ 
and  assigns  for  ever.  Covenant — ^That  the  defendant  then 
had  in  himself  good  right,  full  power,  and  lawful  authority  to 
make  that  conveyance  of  his  estate  and  interest  under  the 
conveyance  of  the  17th  July,  1841,  to  the  pUunti^  his  faeiri, 
executors,  administrators,  and  assigns.  Held— That  this  was 
not  a  covenant  that  the  party  had  power  to  convey  a  freehold 
estate,  but  a  covenant  that  he  had  power  to  convey  snch  ei- 
tate,  as  he  took  under  the  indenture  of  the  17th  Joly,  164L 
Doknor  y.  itCabo,  8  Ir.  Jur.,  N.&,  256.  CP. 
♦■ 

CRIBnNAL  INFORMATION. 
i'Zsa  ofjiuiytoaHon  to  erwUnal  iniormation  fbr  worit  ^ 
hen,"]    The  Court  refhsed  to  set  aside  on  motian  a  plea  of  jus- 
tification pleaded  to  counts  of  a  crinnnal  informatioD  lor  vords 
spoken  of^and  to  a  person  acting  magisterially,  lesving  the 
arty  to  demur  if  he  thought  fit     Tko  (^men  v.  ibo,  8  Ir. 
ur.,  N.S.,  862     Q.B. 


CRIMINAL  LAW. 

Inioomt  caEpesire.]  An  indictment  for  indecent  OEponoe 
ohaiging  the  oflence  to  have  been  oommitted  on  a  higbwtj, 
is  not  sustained  by  evidence  that  the  offenoe  was  oonunieted 
in  a  place  near  the  highway,  though  in  foil  view  of  i^ 
TAe  Ovsea  Y.  FarroU,  8  Ir.  Jur.,  N.S.,  6.  Cr.  Ap^ 

An  indecent  exposure  seen  br  one  person  odk,  and  cqithla 
of  b^ng  seen  by  one  person  only,  is  not  an  oMoe  st  com- 
mon law.  Soem,  if  there  are  other  persons  in  soch  a  atas- 
tion  as  that  thev  may  be  witnesses  of  the  exposars.   Jh,    , 

OntoUg  to  oiMMeZt.]  To  cause  one  cock  to  fijriit  snotber  tf 
an  oflbnce  punishable  under  the  2ttd  section  of  the  18  &  If 
Vict,  c  92.    AilssY.  JTO^niNdb,  8Ir.JcrnN.3^,289.C.P* 

A  cook  is  an  ** animal"  within  the  meaning  of  ths  Shid  leo- 
tion./6. 

Cogno  V.  Bnu^,  (7  Ir.  Jur.,  NS.,  66)  distinguished.  A 

The  2nd  section  of  12  &  13  Vict,  c  92,  deals  with  offn- 
ders.  who,  if  the  offence  were  a  felony,  would  be  prindpsls^a 
the  first  degree;  the  8rd  with  thoee  who  would bs  ^Beessonie 
before  the  tact  or  principals  in  the  second  degree  (per  Chm- 
tian,  J.)  lb. 
\    Boidmeo  m  erimmdl  caooo,'}  moo  Eyidbicb. 


DeeritliJB^M^] 
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CROSS-aSMAINDERS. 
At  Wsu.  (fSoasaBoeitom}. 

DAMAGES. 
WhtAtr  fed  rmoie.']  In  an  aotion  by  »  principal  agikinst 
Us  tgant  in  a  partionlar  branch  for  abakdoning  hi*  agency, 
ti»  joTf  teffng  given  damagea  for  Iosms  saitained  by  the 
priod^  in  eoUateral  branches  of  his  bnainess  by  reason  of 
the  iiyafy  done  to  Ms  credit  by  the  deftndaat's  abandonment 
•f  Us  ageaey,  the  Court  refosed  to  interfere  with  the  Terdict, 
or  to  oonaider  the  damages  too  remoteb  B^  ▼.  /IM,  8  Jr. 
Jv^  N.S.,  Ml.    Excfa. 

DECREE  IN  EQurry. 

Ef<H  ^m  iamoer  to  action  at  taw.^  To  a  sommons  and 
pbiat  eonUumng  counts  in  trespass  and  trover  for  oattmff 
torfapon  a  bog  granted  to  tha  defbndants  by  a  deed  which 
menred  the  ^Uorbaiy  *  to  the  plaintiflib  «>  equitable  defence 
vas  pleadad«  to  this  effect:  that  the  Terv  qneatipns  raised  in 
this  action  had  been  the  subject  of  a  bill  and  ofoss-bill  filed 
by  the  ancestors  of  the  parties  to  this  action;  the  former  to 
esubli&h  an  exclusive  right  to  turbary  in  the  ancestor  of  the 
ftLaintiff  under  an  instrument  in  writing  of  the  year  1791,  the 
utter  praying  the  execution  of  a  conveyance  to  the  ancestors 
of  the  deftndnnts  in  the  terms  of  the  above-mentioned  instru- 
meot;  that  the  ancestor  of  the  plaintiff  having  brought  an 
•Btion  of  ijoetment  for  the  bos  m  question  pursuant  to  de- 
cretsl  order  of  the  Court  of  Chancery,  a  verdict  was  found 
br  the  ancestoia  of  the  defendants,  which,  the  Court,  utting 
is  Umcot  refnaed  to  set  aside;  that  iu  a  second  aotion  brought 
by  the  ancestor  of  the  phuotiff  for  preventing  him  from  cut- 
tug  tarf  on  the  bog.  ie  was  nousnited;  that  the  cross-suits 
Ittving  come  to  a  hearing  a  decree  was  pronouooed,  which 
ramtios  in  miantes  **  as  the  parties  thereto  agreed,  and  did 
ICC  on  the  minutes,  and  submitted  thereto; '  that  by  that  do- 
me the  bill  of  the  ancestor  of  the  plaintiff  was  dismissed, 
with  costs,  and  the  ancestors  of  the  defendants  were  declared 
CBtitled  to  the  possession  of  the  bog  in  question  (talsr  aUa)\ 
tlist  the  deed  upon  the  constmction  of  which  the  present  ao- 
tion was  brought  was  made  in  pursuance  of  that  decree,  and 
in  tlM  exact  terms  of  the  deed  of  1791 ;  that  thft  judgmenU 
ud  decrees  In  the  former  action  and  suits  were  still  in  foroe, 
sad  that  bv  them  the  very  questions  rsised  by  the  first  para- 
graph of  tEe  snmmons  and  plaint  had  been  decided.  Dimtr^ 
rtr  (ftarslo  aUomed  upon  the  ground  that  the  dismissal  of  a 
tin  aseklng  equitable  relief  in  respect  of  an  instrument  on 
*^ieh  a  party  can  sue  ^  law  is  no  bar  to  an  action  at  law 
^  the  aaind  instrument,  although  the  decree  do  not  state 
ths  dismieeal  to  have  been  without  prrindioe.  Stare  t.  FU- 
M^lSLr.C.  L.ai506.    Ezch. 

Efeet  o/daene  oj  dismia$al  /or  mmi  t^  tg^'^ttrmea,'}    A 
lonner  decree  dismissing  a  bill  on  the  hearmg  for  want  of  the 
Pttiotiff*a  npfearanoe  Is  not  a  bar  to  another  suit  lor  the  same 
•^uttod.    J*Ubba  Y.  aJDoael,  8  Ir.  Jur.,  N.&,  22^.    & 
♦      ■ 
DEED"  (Comnuonoir). 

The  IbBwAwii  afar  deed,  ahhough  void,  may  he  looked  at, 
tegelfaer  with  the  other  parts  of  the  deed,  to  qualify  the  estate 
fiaeed  by  the  premises.  ITcyarfy  t.  Naify,  18  Ir.  0.  L. 
Bep.632.    Exch. 

fineriairty.]  Demise  of  a  fkrm  of  hind  in  the  townknd 
«C,  **  together  with  half  an  acre  of  bog,  daring  the  oonti- 
•ttaaee  of  the  demise,"  with  a  covenant  hj  the  lessor  fbr  quiet 
(jnjojmeiit  of  the  demised  premises  with  the  appurtenances. 
i^  lessea  bavuur  heen  disturbed  in  the  eigoyment  of  the  bog 
•Dotted  t^  him  brbndbt  an  action  on  the  oovenant  Held 
P«  p  Brian,  J.,  and  Fitzgerald,  J.,  that  whether  the  cUase 
■  the  lease  relating  to  the  half  aore  of  b^ig  amounted  to  an  ao- 
w»i  demiae  of  die  sml  or  toagrant  of  turbary,  it  was  in  either 
«ue  too  vague  and  uncertam  to  sustain  an  action.  JPKenna 
▼  ifiNrfray,  8Ir.  Jnr.,  K.a,288.    Q.B. 

Per  Hayea,  J.,  Khat  the  covenant  fbr  quiet  eojoymeat  ex* 

wnded  to  the  farm  only,  and  therefore  that  qo  action  an  that 

coTeoant  eoold  be  brought  for  a  disturbance  of  the  enioy- 

MMtofthehalfaeraofbog.    lb. 

— 4 — 

devise: 

A  dwipe  of  a  •'house,  garden,  out-ofioei^kwny  to  monhs 
Mrnsd  'Christian  Brothers.-  Held  vpid  fbr  nooertainty. 
*r«i  V.  B^rft^U  Ir.  C  L.  R.  168.    C. P. 


A  devise  to  an  illegitimate  child  ftnd  his  heirs  gives  an  es« 
tate  in  fbe-shaple.  Dat^  r.  Aldwortk,  8  Ir.  Jnr^  M.S.,  141. 
Oh 

SatUfaetiim  q/T]  A  devise  to  a  ohlld  of  a  lenl  rautohargo 
will  not  be  satbfie4  by  a  suhtequent  ^h  by  deed  by  way  of 
advancement  of  a  recteharge  eqoal  in  amount.  PruUm  v. 
Lord  OonmmitowH,  18  I&  Ch.  Rep.  8;2a    Ch. 

DOWER. 
i  Bar  of,  by  marrioffg  «rlMlBa]  Marriage  articles  redted 
that  the  filthar  of  the  lady,  who  had  attained  age.  had  agreed 
to  ffive  her  a  portion,  and  that  the  gentleman  had  agreed  to 
setue  certain  properties  to  secure  a  iointure  and  for  that  par- 
pose  to  convey  them  if  the  sale  of  them  was  confirmed,  or 
otherwise  to  assign  the  purchase-money  of  the  properties  t&en 
lodged  in  conrt  to  trustees  in  order  to  secure  the  shid  j<iin- 
tnre  for  the  lady;  and  further  redted  that  the  gentleman 
had  become  the  purchaser  of  the  sud  lands  under  a  decree^ 
and  had  lodged  the  purchase-money,  and  that  tltla  was  in 
process  of  being  made  out.  And  the  aentleman  oovonanted 
with  the  trustees  in  oonsideratkm  of  the  marriage  and  mar* 
riage  portion,  that  he  and  his  heirs  would  convey  the  lands 
(when  the  title  thereto  should  be  perfected,  s^  the  same 
conveyed  to  him  and  his  heirs)  to  the  trustees^  to  hold  to  hia 
use  for  life,  and  after  his  decease  to  the  use  that  the  ladv 
should  during  her  life  reoelve  a  jointure,  and  snhject  to  such 
jointure  and  to  a  term  to  secure  the  payment  of  such  join- 
ture to  the  use  of  the  gentleman  aad  his  heuft;  and  in  case 
the  sale  should  not  be  completed,  aad  the  sum  lodged  in 
court  dionld  become  payable  to  hhn,  it  was  covenanted  that 
it  should  be  received  and  taken  by  the  tmstees  upon  trust  to 
iuvest  it  in  the  funds  or  in  lands  In  trust  as  to  the  interest  of 
rents,  for  him  for  life,  and  after  his  decease  to  secure  a  jmn- 
tnre  for  the  lady,  and  snbjeot  to  such  jointure  for  the  gentlo- 
man  and  hb  executors.  And  ho  covenanted  with  the  trus- 
tees that  in  case  the  bmds  or  the  purohase-money  should  not 
by  the  interest  thereof  produce  the  amount  of  the  jointure,  all 
ms  other  property,  and  all  the  property  thereafter  to  be  ao- 
scquired  by  him,  shoidd  be  ohaiged  with  the  payment  of  the 
d«ficien<7.  Hdd  that  the  lady  was  barred  of  her  dower  by 
the  articles.    In  rs  /^aysrs,  mmors,  18  Ir.  Ch.  Bep  481.    B. 

♦ 

ECCLESIASTICAL  LAW. 

Bight  to  Powt.l  The  churchwardens  alone  have  the  regu- 
lation of  the  pews  in  a  parish  church,  even  If  it  also  be  a  ca-' 
thedrai,  subject  to  the  control  of  the  ordinary.  E-vefy  par 
rishioner  has  a  right  to  be  seated,  but  not  to  a  pew.  Persona 
not  parishioners  have  no  right  to  a  pew  or  a  sitting.  Rightf 
to  pews  annexed  to  messuages  by  prescription  cannot  be  se*' 
vered  from  the  occnpancv  of  the  messuage.  In  a  cathedral, 
not  being  a  parish  cnurco,  ssmMs,  there  can  be  no  allocation 
of  seats  unless  by  the  biBhop.  In  reth$  Pom$  o/SL  Coltimb 
8  Ir.  Jnr.,  N.S^  115,  Cons.  Deny. 

Abu  ooUoctedin  proprittary  ehapelj  The  altns  oolleotel' 
whether  at  the  offertory  or  during  divine  service,  in  a  pro- 
prietary chapel  not  having  a  district  assigned  to  it  belong  as 
of  right  to  tne  rector  of  toe  parish  hi  which  the  chapel  is  si* 
toatra,  to  be  disposed  of  as  he  and  the  churchwarden  shall 
direct,  and  that  notwithstanding  Napier's  Act,  14  &  15  Vio, 
c  72.  The  oflloe  promoted  by  the  Beo.  Lamodot  DowdaU  V« 
Boo,  Jamoo  Hovitl,  8  Ir.  Jur.,  N  S.,  868,  Cons.  Dublin. 
♦ 
EJECTMENT. 

Bfect  of  proeeedingi  in  prior  ^tmrnt,}  Where  a  party 
who  had  been  served  with  an  ^octment  was  put  out  of^  pos- 
session, and  again  let  into  possession  under  that  ^eetmentL 
Held  that  he  could  not,  in  a  second  ejeotment  against  him, 
dispute  the  sufficiency  of  the  proceedings  in  the  first  to  set 
rid  of  a  lease  alleged  to  have  been  thereby  ericted,  and  thai 
the  facts  so  proved  in  the  second  ejectment  were  sufildent  to 
warrant  the  jurv  in  finding  a  verdict  for  the  plaintifL  Ford 
T.  Byriu,  8  ir.  Jur.,  N.S..  65.     Q^B. 

Nsu  trial  in,'}  A  deed-poll  executed  by  the  Cottmisdoni 
ers  of  the  Incumbered  Estates  Court,  conveyed  to  the  plain- 
tiff '*  the  townllmd  of  C,  contabing  659a.  8r.  27r.,  more  or 
less,  and  which  are  more  particularly  set  forth  in  the  sche- 
dule nereto  annexed,  and  as  delineated  and  describe '  in  the 
map  attached  hereto.  The  B<ihedule  annexed  contained  seve* 
ral  headings,  of  which  the  first  was,  *'  No.  on  Map,**  tha 
ssioond,  *'D^6mmAtion  ^the  Townland*  and  the  fourth-, 
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**  Statute  Meature.'*  UD<l«r  the  fint  of  these  appeared 
**  Ka  60,"  and  opposite  to  it  in  the  second  oolamn,  the  words 
**  Road  and  waste  land,"  and  ander  the  words  ^  Statute  Mea- 
eore,"  "  1a.  Or.  IOp.'*  Upon  the  trial  of  an  ejectment  brought 
to  recover  the  sites  of  certain  cottages  and  garden!>,  it  was 
proved  that  the  ground  on  which  they  stood  was  within  the 
limits  of  No.  60,  as  marked  upon  the  map,  and  evidence  was 
given  on  the  other  hand  that  the  road  and  waste,  exclu- 
■ive  of  the  defendant's  holdings,  oontaiued  what  was  set  op- 
posite to  ^*  No.  60  "  in  the  fourth  column.  The  jury  having 
found  a  verdict  for  the  defendants^  a  rule  for  a  new  trial  on  the 
grounds  that  such  verdict  was  against  evidence,  and  the 
weight  of  evidence  was  made  absolute.  Bowleg  ▼.  RUU$,  8 
Ir.  Jur.  N.  S.  <;9,  C.P. 

The  maxim  that  there  is  a  difference  between  new  trial 
motions  in  ejectment,  and  other  new  trial  motions,  on  the 
ground  that  a  rew  ejectment  may  be  brought  by  the  plain- 
tiff, if  he  likes,  applies  to  cases  in  which  thera  is  a  Umajide 
question,  as,  for  instance,  whether  there  be  a  life  in  being  or 
not.    /ft. 

FLECTION. 

H.,  by  his  marriage  settlenient,  conveyed  oertain  real  and 
personal  property  therein  speci6ed,  and  idl  the  real  and  per- 
sonal property  of  which  he  was  then,  or  might  die  seised  or 
possessed,  to  trustees  on  trust,  in  case  the  petitioner,  his  in- 
tended wife,  should  survive  him,  to  raise  400/.  for  the  peti- 
tioner. H.,  by  his  will  bequeathed  a  considerable  portion 
of  the  real  and  personal  property,  specifically  mentioned  in 
his  settlement,  to  his  wife  for  life,  with  remainder  over.  He 
directed  other  portions  of  his  property  to  be  sold,  and  the 
proceeds  to  be  invested  for  the  benefit  of  his  wife  for  life,  with 
reminder  over;  and  he  constituted  F.  his  residuary  legatee. 
H.  having  died,  leaving  the  petitioner  surviving.  Held,  that 
she  was  bound  to  elect  between  the  400/.  provided  by  her  set- 
tlement, and  the  benefits  conferred  by  the  wtU.  BtutU  t. 
FUmaurioe,  13  Ir.  Ch.  R.  481,  a 
♦ 
EQUITY. 

A.  who  held  Greenacre  by  lease,  with  ioHu  quoHet  cove- 
nant of  Ti  newal,  from  B ,  who  held  by  similar  lease  Greenacre,  ■ 
with  other  lands  from  C,  who  held  from  Trinity  College, 
settled  his  estate  by  re^stered  deed.  R.,  tenant  of  another 
portion  of  Vfs  laud,  subsequently  obtained  possession  of  a  por- 
tion of  Greenncro.  R.  purchased  Cs  interest  in  the  name  of 
a  trustee.  There  were  large  arrears  of  rent  and  renewal  fines 
due  from  B.  to  C.  R.'s  trustee  served  notice  on  B.  and  his 
undertenants  to  pay  up  the  rent  and  fines,  and  they  having 
failed  to  comply,  and  the  lease  to  B.  having  expiied,  notices 
to  qait  were  served,  and  B.  and^  his  undertenant^  including 
R.,  were  evicted,  R.  having  obtained  possesMcn  of  the  lands 
fkom  his  trustee.  Held,  that  the  persons  claiming  under  A.*s 
settlement,  were  entitled  to  enforce  against  R.  the  interests 
under  that  settlement.  Lombard  v.  Bickton^  13  Ir.  Ch  R., 
C33,  Cli.  App. 

♦ 

ESTOPPEL. 

A.,  being  entitled  by  settlement  to  lifb  Interest  in  a  charge 
of  800/,  with  interest,  at  the  rate  of  50/.  per  annum,  in  accor- 
dance with  the  provisions  of  the  settlement,  entered  into 
possession  of  the  lands  of  0.,  for  the  purpose  of  carrying  out 
the  trusts  of  the  settlement.  It  appeared,  however,  that  at 
the  same  time  he  also  took  possession  for  the  same  purposes 
of  the  lands  of  T.,  other  lands  of  the  settlor,  which  were  not 
mentioned  in  the  deed  of  settlement,  but  which  from  the  ear- 
liest times,  always  went  together  with  the  lands  of  O.  The 
rdit^  and  profits  of  O.  and  T.  together  amouTitei  to  about  50/ 
per  annum,  and  no  claim  for  any  balance  of  interest  was  ever 
made  by  A.  A.  having  continued  in  occupation  of  the  lands 
fir  more  than  twenty  years,  in  a  suit  instituted  by  the  repre- 
sentative of  the  settlor  for  redemption  of  the  Ian  Is  of  0  and  T. 
Held  that  A.  was  estopped  from  contending  thit  the  lands  of 
T.  were  not  comprised  m  the  settlement,  and  from  relying  on 
the  Statute  of  Limitations  as  a  bar  to  tlie  redemption  of  the 
hmds  of  T.    Phifjbs  v.  OBonnelt,  8  Ir.  Jur.  K.S.  226,  C. 

By  settlement  executed  in  1787,  on  the  marriage  of  E. 
Jand»  held  for  lives  renewable,  were  settled  to  the  use  of  E. 
for  li£a,.with  remainder  to  the  u^  of  iasue  of  marriage  as  E. 
should  appoint;  in  default  of  appointment^  to  theoa  share  And 
ihwe  alikoi  ia  faiiovs  of  imi»  U  E.  absolutely.     There  were 


issue  of  the  marriage  two  children,  F.  and  the  petStiooer  M. 
On  the  marriage  of  F.  in  1816,  a  settlement,  to  whi^&  wu 
party,  was  executed,  which  recited  the  limitatioD  comsimd 
in  the  i^ttlement  of  1787,  and  also  recited  that  F.  vassDti- 
tied  to  one  moiety  of  the  lands  in  that  settlement,  subject  to 
the  life  estate  of  K.,  and  proceeded  to  put  that  moiety  in  itrid 
settlement.  £•,  by  this  deed,  did  not  exercise  his  power  d 
Appointment,  nor  convey  the  settled  land  at  all.  In  1817, 
the  petitioner  M.  married,  and  a  settlemcDt  was  ezecnted  oo 
her  marriage,  in  which  £.  joined,  using  words  snfBcieDtlj 
large  to  convey  all  his  interest  in  the  lands  comprised  in  tlw 
deed  of  1 787.  Held,  that  whatever  might  be  the  true  coostrue- 
tion  of  the  deed  of  1787,  the  petitioner  cUdming  under  L 
would  not  be  allowed  to  disappoint  the  povisions  ^  the  dsed 
of  1816.  Nutm  V.  D<movan,  13  Ir.  Ch.  R.  184,  C. 
♦ 

evidence: 

SemhU^k  stamped  copy  of  a  lost  unstamped  docomeo; 
requiring  a  stamp,  is  admissible  in  evidence.  Comor  v.  Crwm 
7  Jr.  C.  L.  R.  480,  doubted.  Mtrberi  v.  J?as,  13  Ir.  a 
R.  25.  R. 

Extracts  from  hooht  of  dUtrihution']  ExtrtcU  froiD  th« 
books  of  distribution  are  admissible  in  evidence,  m  qaestiou 
arising  upon  the  quantities  and  discriptions  of  land  granted  bj 
patents  made  under  the  acts  of  settlement  and  czplsnatloo. 
Spaigkt  V.  Twits,  13  Ir.  C.  L.  R.  616.     Ex. 

KnoxY.  The  £arl  of  Mayo,  7  Ir.  Ch.  R.  66S,  affirmed.  /&. 

Old  copy  of  lost  deed']  A  document  purporting  to  be  la 
old  copy  of  a  lost  deed,  whereby  certain  charges  oo  bnd  were 
created,  coming  from  the  custody  of  the  owner  of  one  of  theie 
charges  is  not  a<imissible  in  evidence  against  tbeosinrrortbe 
land  without  being  proved.  In  re  Coame,  8  Ir.  Jsr.  N  &  ISi, 
Ch.  Ap. 

Evidence  of  ancient  possession  of  fishery.']  M.  brongbt  u 
action  against  O.  for  breaking  his  several  fisbery  in  s  public 
-navigable  river.  At  the  trial  M.,  who  was  tenant  of  the  cor- 
poration of  L..  gave  in  evidence  a  reconveyance  by  P.  to  tba 
corporation  of  the  fishery  in  question,  dated  IfiM,  snd  io 
order  to  show  there  had  been  previously  a  pendlbg  soil  be- 
tween P.  ai\d  the  Corporation,  each  olaimmg  under  conflict- 
ing granU  from  the  Crown,  M.  gave  m  evidence  a  bill  filed  by 
P.  in  the  Court  of  Chancery,  against  the  eorporstion,  via 
thcu-  answer,  dated  1674.  On  exception  to  thie  evidence 
Held  (reversing  the  judgment  of  the  Irish  Exchequer  Chsm- 
ber),  that  such  evidence  was  admissible  as  part  of  the  hs- 
tory  of  the  adverse  claim  of  P.,  which  ended  m  P.%  recooTcy- 
ance  to  the  Corporation.  Afalcomson  v.  ODea,  8  Ir.  Jnr.N^ 
258,  H  of  L.  ... 

At  the  trial,  in  order  to  prove  the  ancient  poseesiioB  of  the 
fishery,  M.  gave  iu  evidence  an  assembly  book  of  the  torpor 
ration,  containing  entries  showing  that  the  fishery  wsi  vasa 
let  for  certain  rcnU  to  a  tenant-  On  exception  to  this  en- 
dence,  Held  Creversing  the  judgment  of  the  Irish  Excheqnff 
Chamber),  that  such  book  was  admissible  In  evidence,  for  m 
rule  is,  that  ancient  documenta,  commg  out  of  the  proper 
custody,  and  purporting  upon  the  fkce  of  them  to  exeitne 
ownership,  such  as  a  lease  or  a  licence,  may  be  given  m  ^* 
dence  without  proof  of  possession  or  payment  of  rent  iim» 
them,  as  being,  in  themselves,  ficu  of  ownership  and  proof « 
possession.     lb.  . 

Though  Magna  CharU  made  iUegal  aU  g«n'«,r{  ^^ 
Crown,  of  a  several  fishery  in  a  navigable  rirer,  ]J°'^° J^ 
not  been  in  existence  in  the  reign  of  Henry  lU  yet  rfetideoce 
now  be  given  of  long  enjoyment  of  a  fishery  ^e«»,/^^\*% 
elusion  of  others,  of  such  a  character  as  to  ssUbhsh  twin 
has  been  dealt  with  as  of  right  as  a  distinct  and  eepsrste  pro- 
perty, and  there  is  nothing  to  show  that  its  origin  w«J»^ 
dern,  the  reasonable  presumption  is  that  it  hocsme  wen 
due  course  of  law,  and  therefore  must  have  been  ciww  oe« 
fore  legal  memory.    lb.  .     :« » 

Evidence  of  titU  to  puiUieoJU».]  ^"^^''^  ^  *^J^  11 
public  oflice  is  evidence  to  go  the  jury  of  a  title  to  that  onw 
as  agaiust  a  wrong-doer,  though  the  title  be  pat  "»»»•"' 
the  pleadings  and  the  appointment  is  wq^f^*  *^  **  ""J" 
seal.  Aud  such  evidence  of  acting  carries  ^»t^**"f  JT 
sumption  that  all  formalities  necessary  to  wtl»onf„*"/r* 
ing  have  been  compUed  with.  Mayu  v.  />«B«r,  13  lx>  ^  »- 
Rep.  22.     Exch.  Ch.  ^^    •  »u#««. 

Privilege  of  cK^  writing  to  solieitor.]  Coofidsflt^WW" 
written  before  the  oommeticement  of  a  suit  by  ons  « IM  j*" 
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tMi  to  fate  aolidtor  in  raforanoe  to  the  flobfoot  mttter  in  dis- 
Mtt«  are  priTllegedt  and  oannot  be  given  in  evidence  at  the 
iKtriDg  bj  the  oppoeite  partjr.  Fkiblu  ▼.  0-J)oHsi,  8  Ir.  Jar,, 
K^226.    Ch. 

8lmlemnt  fly  primmer  after  arruL"]  Coanwl  not  to  state  In 
hit  tddrees  to  joiy  statement  made  by  prisoner  after  his  ar« 
mt    Regma  ▼.  HMttM,  $  Ir.  Jnr.,  N.S.,  3i0.    Assices. 

Answer  bj  a  prisoner,  after  his  arrest,  to  a  question  asked 
by  police  constable  inadmissible.    lb. 

Endmee  of  kandwrUmff  t»  ermmal  eofes.]  Police  officers 
•ad  oonstables  not  admissible  as  experts.  Begima  y.  WUbaim 
^J^aisSIr.Jor.,  N.&,840.    Assizes. 

♦ 

EXCEPTION. 
Efiet  of  on  covenant  to  keep  t»  r^pah^  Where  a  lease 
eootamed  a  covenant  on  the  tenant's  part  to  keep  the  demised 
premises,  and  all  improvements  thereon,  in  repair,  and  also 
in  e«.ception  by  the  landlord  of  all  timber  trees  growing  on 
the  premises,  and  a  reservation  of  a  right  of  ingress  on  the 
premises,  and  the  tenant  suffered  the  timber  to  be  cut  .down. 
Held,  that  the  landlord  could  not  recover  damages  against  the 
teoaat  for  the  cutting  down  of  the  timl>er  in  an  action  on  the 
coTsnant  to  keep  the  premlies  in  repair.  AUen  v.  Carver,  8 
Ir.Jur.,K.S,  149.    Q.  ^ 

♦ 

EXCEPTIONS,  BILL  OF. 

Where  then  is  a  bill  of  exceptions  tendered  by  a  party  on 
tlis  trial  of  a  eaose  he  cannot  move  for  a  new  (rial  on  a  point 
of  law  included  among  the  grounds  of  exception  or  which 
might  have  been  included  unless  the  bill  of  exceptions  be  first 
tbendoqed.  J3/()oii|/eeU  v.  JoAiuttM,  8  Ir.  Jnr.,  N.S.,  Idd.  CP. 
S.  C,  Id  Ir.  C  L.  Kep.,  appw  Ivil 

Where  a  conditional  order  for  a  new  trial  has  been  impro- 
vidsntly  grsnted  by  the  court,  the  proper  ooune  for  the  o*^- 
pofite  panv  to  pnrsne  is  not  to  show  cause  Against  its  bobg 
msde  absolute,  but  to  apply  to  have  it  set  a»ide.    lb. 

Where  both  parties  uke  exceptions  at  the  trial  they  should 
be  incorporated  bto  one  record  {  and  it  is  advisable  that  the 
one  party  should  insert  into  his  bill  of  exceptions  the  evi- 
dence on  the  judge's  notes,  and  the  other  party  prepare  a 
ibort  bill  of  exceptions  referring  to  his  opponents,  and  adding 
Hit  own.     Jh. 

SewMOi  there  is  nothing  in  the  circumstance  that  one  party 
tenders  exceptions  to  prevent  the  other  from  having  recourse 
to  a  new  trial  motiou.    IL 

EXECUTOR  AND  ADMINISTRATOR, 

With  vkat  executor  cKarffcable,']  Two  persons  carried  on 
VoHoess  in  partnership  One  died,  having  bequeathed  his 
ttock-m-trade.  SembU^  that  his  executor  was  chargeable 
vtth  a  moiety  of  the  value  of  the  stock-in-trade  at  the  time 
of  his  death.     Creagh  v.  Creagh,  8  Ir  Jur.,  N.S.,  28.     R. 

LiabiUtjf  ofexeeuior  for  intereet  on  oter-paid  Ugaey  tfaty.] 
Executors  in  passing  their  residuaxy  account,  erroneously 
■Uted  tbe  degrees  of  relationship  of  the  legatees  to  the  tes- 
tstor,  in  consequence  of  which  a  large  sum  was  paid  to  the 
Crown  for  legacy  duty  in  excess  of  that  properly  chargeable. 
Tbe  liability  for  the  principal  being  admitted,  held  that  the 
eseeutora  were  also  chargeable  with  interest.  Bhaw  v.  Tur- 
Utt,  13  Ir.  Ch.  Rep.  668     C 

The  executors  by  their  answers  submitted  that  they  were 
Dot  liable  for  interest,  and  the  decree  at  the  first  hearing  was 
■lent  upon  the  subject  Held,  that  the  charge  for  interest 
eould  properly  be  made  on  further  directions     lb. 

An  executor  having  paid  a  lai^  excess  of  legacy  duty  out 
of  the  assets  of  the  testator  in  consequence  of  an  erroneous 
Vot  homa/de  representation  made  by  him  to  the  Government 
official  UM  (dUteatiente,  0*Brien,  J.^  that  on  refundmg 
the  fflon^  so  overnaid  to  the  person  entitled  to  it,  be  was 
properiy  chai^ged  with  interest  also.  And  held  {p  r  etiHam% 
that  in  a  anit  i^nst  the  executor  fbr  an  account,  the  quee- 
tion  of  hb  liabifity  to  pay  this  interest  oould  be  discussed 
md  deterromed  on  further  diractloak  Siam  v.  ISarbett,  (8 
It-Jar^NS.,  1.    Ch.Apb 

Sate  of  arreare  of  rtni  ly.]  A  testator  who  waiv  ftaoant 
for  life  of  his  real  estate,  bequeathed  to  a  trustee  the  reeidue 
of  his  real  and  personal  estate,  and  all  rent  and  arrears  of 
rent  which  might  be  due  to  him  at  the  tinae  of  his  decease^ 
tad  all  timber  or  other  trees  he  might  be  entitled  to^  upon 


tfust,  to  sell  and  convert  into  money,  get  in,  and  recover  so 
much  thereof  as  should  not  consist  of  ready  money,  and  de* 
dared  certain  tnisu  of  the  proceeda  He  then  authorized 
the  executors  of  his  will,  of  whom  the  trustee  was  one,  to 
compromise  and  compound,  or  submit  to  arbitration  and  set- 
tle, all  debts  owing  to  or  from  lum,  and  generally  to  act  in 
relation  to  the  premises  as  they  should  tliiuk  expedient,  with- 
out being  liable  to  an^  loss  which  might  be  occasioned 
thereby.  Held  that  this  will  did  not  authorise  the  trustees 
or  executors  to  sell  the  arrears  of  rent  to  the  remainderman. 
In  re  AUaeandere,  miaore^  13  Ir.  Clu  Rep.  137.     Ch.  A  p. 

The  executors,  one  of  whom  became  agent  to  the  remain- 
derman, sold  the  arrears,  which  amounted  to  49,000^,  to  the 
remainderman  for  20,000il  Almost  the  whole  amount  of  ar- 
rears was  collected  by  the  remainderman.  Held,  that  the 
executors  were  to  be  charged  with  the  entire  amount  of  the 
arrears  which  had  been  been  recMved.    Tb. 

The  difficulty  of  colleoting  arrears  of  rent  does  not  excuse 
executon  for  not  collecting  them  without  some  evidence  that 
in  fact  they  could  not  have  been  received.    lb, 

lAdbHity  of."]  Executors  not  relieved  from  consequences  of 
a  breach  of  trust  by  presenting  a  petition  under  the  11th  sec- 
tion of  the  Court  of  Chancery  (Ireland)  Regulation  Act, 
185a     In  re  Guinneu's  TruiU,  8  Ir.  Jur.,  N  S..  24.     R. 

Rights  o/adminutrator  ta  nupect  of  acta  done  by  him  brfore 
obttuning  administration.']  A  person  who  improperly  disposes 
of  the  money  of  an  intestate  and  afterwards  takes  out  admi« 
nistration,  may  muintain  an  action  for  money  had  and  re- 
ceived to  recover  it.  Lgtaght  v.  JSmisoa,  8  Ix,  Jur.j  N.S. 
86a    CP. 

Executor  de  son  tort,  emdence  of  pagment  2y.]  In  an  ac- 
tion of  trover  by  an  administratrix  against  A.  who  had  made 
himself  executor  de  eon  tort,  evidence  was  received,  in  mitiga- 
tion of  the  damages  against  A.,  of  payments  made  by  him, 
which  would  have  been  allowed  in  a  due  course  of  adminis- 
tration by  a  rightful  executor.  Held,  that  such  evidence  was 
properly  recei'^d.  M'Carthg  v.  Donovan,  13  Ir.  C.  L.  Repb 
195.    C.P. 

» 
EXPORT,  PLACE  OF. 

An  inland  town,  from  the  market  of  which  butter  is  sent 
direct  to  a  foreign  market,  is  not  a  **  place  of  export  from 
whence  butter  is  commonly  shipped  for  exportation,"  within 
the  meaning  of  the  52  6.  3,  c.  134,  and  7  &  8  6.  4,  c  til. 
Hagu  V.  Dexter,  18  Ir.  G  L.  Rep.,  22.  Exch.  Ch. 
♦ 

FALSE  REPRESENTATION. 
Action  for  ^  An  action  for  a  false  representation,  in  a  sum- 
mons and  plaint,  of  the  residence  of  a  party  to  an  action,  by 
which  the  taxing  officer  itt  indbced  to  allow  to  the  successfiil 
party  half  the  costs  of  the  action,  is  unsustainable  while  the 
judgment  remains  in  full  force  and  effect  M^Kenna  v.  Sex- 
ton,  S  It  Jur.,  N.S.,  216.    CP. 


FRANCHISE  (MUNICIPAL> 
Rating — Suceeeeire  ocayiHtneg,']  Previous  to  May,  1862,  A. 
occupied  a  tenement  in  Belfast,  valued  at  114(.,  for  which  he 
was  rated  as  occupier  utiU^r  the  rate  made  on  the  125tb  Jaue, 
1861  On  the  1st  May,  1862,  he  left  part  of  the  tenemout, 
retaining  the  other  part,  which,  in  fact,  was  a  separate  tene 
ment  On  the  25th  April,  1862,  the  valuation  within  the 
nnion  was  finally  revised;  and  by  the  revised  valuation  the 
original  Taluation  of  A's  old  tenement  was  altered  and  divided 
into  two,  the  value  of  one  being  901,  and  that  of  the  other, 
the  part  retauied  by  A.  after  May,  1862,  being  HOL  A.  served 
a  notice  on  the  guardians  claiming;  to  be  put  on  the  rate  of 
186 1, In  respect  of  the  new  tenement.  This  the  guardians 
refused  to  do.  On  the  25th  June,  1862,  another  rate  was 
struck  in  which  A.  was  duly  rated  as  oooupier  of  the  new  te- 
nement HeM,  that  A.  was  not  entitled  to  appear  on  the  list 
of  burgesses  for  the  year  following  the  81st  August,  186i, 
tikher  under  a  80  or  a  88  of  the  Mnnioipal  Corporations  Act, 
•t  8  &  &  4  Viot  c  108.  The  Qeeen  r.  The  Magor  of  Bel- 
fakt,  8  Ir.  Jur.  NJi.  27,qB. 

Freedom  bg  gramdhiHk  in  the  ckg  ^  DMiti]  Held,  that  a 
person  ie  entitled  to  be  admitted  to  the  Freeman's  Frauchiso 
in  the  dty  of  Dublin^  in  right  of  his  grandfather,  either  pa- 
ternal or  maternal,  pursuant  to  the  ouetom  established  in  the . 
Corporation  by  prescription,  in  re  Mmgtg,  8  Ir.  Jur.  N.S. 
;;67,  Lord  Mayors  Court 
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A4  being  intMM  to  otrUin  laMehold  and  ako  a  ontiln  fbo- 
•imple  Mtatat,  doviies  the  latter  to  troatMi,  on  iroat  for  Ua 
gmndion  B.,  in  case  he  sbonld  attain  twenty-thrao,  aud  to  faia 
ons  in  taiJ  male,  and  if  B.  ahoald  not  atUin  twetj-tbrae,  then 
to  whiehever  of  hia  otber  grandaona  sbonld  do  ao  fivat,  with 
famabdera  over  He  alao  beqneatha  to  C,  one  of  bb  graud- 
'%on8,  one^MTentb  of  hia  raddoarjr  aetata,  wbieb  inoluded  his 
leasehold  estate.  B.  attained  twentj-thrae,  and  died  withoat 
isine  on  May  8, 1849.  By  deed  dated  Marah  88,  183^  C 
ooninvyed  to  B.  all  that  and  those  the  seventh  share  of  C.  of 
and  in  the  residuary  estate  of  A.,  and  in  partienlar  his  share 
In  the  aerenth  part  of  the  rssidnanr  property»  **  and  all  the 
estate  and  interest  of  bim  the  said  C.  therein,  or  m  any  other 
itmdt  tokick  wen  pari  of  ike  reikkuuy  etiate*'  of  A.  to  have 
and  to  bold  the  said  leaseholds,  **  and  all  other  the  ahare 
whiob  ike  eaid  C.  it  aiprtteni  emiiled  io^oftatif  Imde  or  to- 
neaiAite,  or  anjf  other  properiy  pari  of  ihe  retidaarif  sttols  of 
X*  This  deed  waa  preptfad  by  the  present  owner,  who  waa 
a  solicitor.  E.  snbieqnentiy,  on  the  2£th  of  Jone^  1886, 
made  a  oonrcyance  to  the  owner  in  siiiular  term%  C  died  in 
1 848,  having  first  disposed  by  a  codicil  of  his  shares  in  the  fea- 
aimple  estate  to  which  be  was  to  become  entitled  on  the  death 
of  &,  and  having  cbaiged  bis  share  with  \,000L  for  X.,  the 
)»resent  claimant.  X  was  then  a  minor,  and  tbon^  he  took 
no  steps  nntU  the  present  proeaedings  to  enloroe  his  demand, 
he  waa  paid  annnally  i20L  by  the  owner,  up  to  the  filing  of 
the  petition  in  this  matter.  Held,  first,  that  this  payment, 
though  it  could  nM  bind  owner^s  orsditors,  rebuts  cbweges  of 
looUf  against  X.    Be  Borhe'e  Etiaie^  18  Lr.  Gb.  Rep.,  885, 

L.K.a 

Second,  that  tbt  fee-almple  lands  did  not  pass  in  equityt  by 
the  deed  of  Mareb  88,  1884,  to  £.,  owing  to  firaud,  either  in 
the  preparation  of  the  deed,  or  in  the  making  of  a  claim  to 
the  lands.  Ih, 
•  Third,  that  mortgagees  without  notioa  of  the  frand,  could 
not  avail  themselves  ui  this  case  of  that  deibnce^  since  there 
were  ciroumstances  of  a  nature  to  put  them  on  suspicion, 
^tent  onthefiMeofthe  title.    Ih 

BemhU^  if  the  intent  of  the  deed  waa  clear,  and  that  part  of 
the  conaideration  was  paid  for  the  rsversionaiiy  interest  in  the 
fte-aimple  estate,  it  ijwX^  have  been  competent  to  the  par- 
ties to  convey  their  nghts  (in  equity  at  least)  by  any  part  of 
thedeed.    /ft. 

♦ 
GRAND  JURY  LAWS. 
Order  ofJktHoee  io  road  eoiUraoior  to  ealsr  lamUJ]  An 
order  of  justices,  authorising  a  road  contractor  to  enter  the 
lands  of  a  third  partv,  and  take  stones  under  the  1 62nd  sec- 
tion of  6  &  7  Wm.  4,  c.  116,  was  in  the  following  terms ~ 
"  Under  the  provisions  of  the  Grand  Jury  Acts,  6  &  7  W.  4,  c. 
1 16^  s.  162, 1  hereby  authorise  and  empower  M.  0*fi.,  road  con- 
tractor, to  enter  on  the  lands  of  S  in  the  possession  of  E.  F., 
for  the  purpose  of  quarrying  and  carrying  away  materials  for 
the  repair  and  maintenance  of  400  perches  of  the  road  from 
Nenagh  to  Limerick,  between  the  baronv  bounds  at  T.,  and 
the  barony  bounds  at  D.,  hi  the  banmy  of  Upper  Ormood  and 
County  of  Tipperaiy ;  and  we  name  J.  Q.,  M.  0*&,  and  M  S , 
arbitrators  as  to  damages.  Given  under  my  band,  at  Nenagh 
Petty  Sesdons^  thU  14th  day  of  July,  1860.  R.  G.,  W.  O., 
Justicea  of  the  Peace,  County  Tipperary.**  Held,  this  order 
Iras  bad,  no  Jurisdiction  of  the  justices  to  make  it  appearing 
6n  the  fkce  of  the  order,  Fiiepairich  v.  Fine^  13  lr.  C.  L. 
Rep.  82,  Exoh; 

CompeneaOonJor  maUeiem  avary]  ^orm  of  certificate  to 
be  made  by  the  judge  of  assise,  where  compensation  has  been 
presented  for  malicious  injury,  committed  near  the  boundary 
of  a  county.  In  re  ihe  preemiimeni  io  Mr,  Jamee  Shea;  8  Ir. 
Jnr.  NJSk  120^  Assizee. 

The  posting  of  notice  of  intention  to  apply  for  compensa- 
tion for  aimUicious  injury,  under  the  provisions  of  the  Grand 
Jury  Act,  st.  5  8t  6  Wni.  4,  a  116^  is  a  condition  preoedeut 
to  obtiUning  the  oompensationi  and  the  provisions  of  the 
Grand  Jury. Act  In  this  respect  are  Incorporated  with  the 
Cork  Improvement  Act,  at.  IS  &  16  Vict.,  c.  cxliil  (local 
and  personaiy.  fa  ihe  maUeit  qf  iha  Gommienomre  of  Pub,lie 
Workt  Ai  iMMd;  tntgieee  vf  ike  Qmn'e  OoUege^  Cork,  8  Xr. 
Jnr.  N.a  126,  (^  & 

Obsefvationa  upoA  the  polUnr  of  the  LegnUtnre  In  laquiring 
the  BOf^laa  taA  foitiag  «f  ttotwaa  la  oiiaa  of  AaJaoioasivjniXe 

ih» 


MadefleejfiyemmpaifMeiofoad^coaimeier.]  Wb« 
thegrandJunrbaviapiaaeBtedlbrtherBpairof  a  ib^hxmqIi 
read  for  a  period  ol  yean,  nder  tlM  prvfidons  ef  6  A  7  W.  i 
c.  116«  a  62.  all  sums  payable  to  the  contractor  mntf  1m 
levied  half  off  the  barony,  and  half  effiha  eoatty  at  Wm 
though  before  the  aspiration  of  tka  aontraet  tbs  nad  hsi 
ceasedtobe  a  mail-coaflbiMd.  iUhe  meUtr  ef  a  MeU' 
toaeknmdihrmvhiheAMroiflfi(fCoe$eao,^lt.Jm.}XA.m, 


Salariee.^  Where  the  ehaiiman  otf  the  cooni^  osftifisd  foi 
a  sdm  of  16iL  for  the  expense  of  the  town  dsik  of  the  coQn^ 
ofthetownofD.,  under  18  &  14  Vict,  c.  69^  a  fi2,vlco| 
sum  the  msentment  session  reduced  to  101  On  application 
to  the  judge  to  direct  the  grand  jniy  to  present  for  the  snouu 
certified  by  the  chairman,  it  was  bald  that  the  gnud  jarj 
could  not  present  a  larger  anm  thaa  tbatjiresented  at  pre- 
sentment sessions.  In  ihe  mai^of  the  Tmn  Clerk  of  tki 
Comtjf  qfthe  Town  o/Drogheda,  S  £r.  Jnr.  N.S.  121,  Asizci 

Where  the  grand  jury  has,  under  at  24  &  25  Vict  c  6^ 
a.  it  passed  a  resolution  increasing  the  sahuy  of  the  ooootj 
surveyor,  and  the  presentment  sessions  have  approved  of  tU 
resolution,  with  modification,  apd  fixed  a  loirer  teHuj  tba 
that  given  by  the  reaolntioo,  the  grand  jniy  can  only  prHeDl 
the  sum  approved  of  by  tlie  presentment  sessiom,  sind  not 
that  given  by  the  rssolution.  In  ihe  WMtier  ofapmatimid 
for  ihe  ealtuy  of  ihe  Sarvejfor  of  ihe  ComUji  Tmerank  SnA 
Xdmff,  8  Ir.  Jur.  N.S.  121,  Assises. 

PrteentemU.]  Gnnd  Jury  presentment  to  build  a  wall  to 
fence  a  road,  and  enekise  a  fiilr-green,  not  aatimiied  bj  the 
6and7  Wm.4,&  116,s.56.  /^  m  JTmssOh  8  Ir.  Jar.  N.S. 
119,  Assizes. 

QfMre,  fbr  the  afilrmation  of  a  presentment  by  the  Qnad 
Jury,  must  the  majority  consist  oi  twelve  at  lesit?  hrt 
ihe  Gortg  Preeenimenit  8  Ir.  Jnr.  KJS.,  120,  Asues. 

lUprteentment  ofarreare.]  When  the  arrears  eoald  act  U 
levied  off  the  Barony  of  M.  in  due  time,  and  the  eolleeton  bai 
out  of  their  own  monies^  lodged  same  to  the  ciadit  ot  the 
treasurer  of  the  county,  it  waa  Hdd,  that  the  Gnmd  Jwy 
were  bound  to  represent  the  arrean  in  order  to  renabiine  tin 
collectors.  £x  parie  the  ceee  coOeeton  ofMML  8  Ir.  Jar. 
N.S.  122,  Assiaea. 

GUARDIAN  AND  WARD. 

FanOarp  poniion  of  amardian^  A  held  taadi  froa  E, 
under  an  agreement  tor  alease,  at  the  yaarly  rent  of  54t  ?&  8d 
A  receiver  was  appointed  over  M.'a  intereet,  and  in  the  Claa- 
oeiT  proceedings  the  rent  waa  abated  to  88£  12s.  A  died, 
and,  by  his  will,  appointed  B.  exeoator,  and  ooe  of  the  gur- 
diansof  hi|(  infant  children.  Bi  went  into  possessSoo  ssgnvditQ 
In  the  conrse  of  proceedings  to  sell  M's  estate  in  the  Incambered 
Estates  Comt,  the  notice  to  tenants  was  served  od  B.,  lod 
this  notice  ^ted  the  rent  to  be  88iL  12&  The  rental  foljoved 
the  statement  in  the  notice.  B.  pumbased  at  tbo  sale, 
and  M.'s  hiterest  was  conv^ed  to  bun  by  the  Commifsooen, 
subject  to  the  tenancies  in  the  schedufe  in  thedeed.  The 
sohedule  of  tenancies  contained  a  column  fbr  tenure  and  for 
rent.  The  statement  as  to  these  lands  in  the  tenure  oolunm 
waa, ''  Proposals  accepted  by  ,**  dated  the  26th  of  Deoeo* 
her,  1887,  for  900  years.  In  the  rent  column  the  rrat  vtt  I 
stated  to  be  881  12s.  B.  afVer  hia  purchase,  obtsioed  from  1 
C,  his  co-guardian,  a  surrenderor  the  mterest  which  wasbeU  I 
not  to  bind  the  minors.  In  a  suit  for  the  administntioo  «  | 
A*8  estates  an  account  of  rants  and  profits  was  directed 
against  B.  s  TCpresentative«  who  claimed  credit  s^inst  m 
minors  for  the  rent  of  54^  7t.  8<l,  nnoe  the  sale  to  B^  Bel^i 
that  B.  had  purchased  a  rant  of  88/.  12s.  only,  sod  was  pre- 
vented by  bis  fiduciary  position  from  claiming  credit  Mjui^ 
the  minon  for  641  7s.  8dL  Creoffh  v.  Creegb^  IS  Ir.  Ch.  B. 
604,  Ch.  App. 

OiMare,  Whether  tbe  landlord  could  recover  any  gre»M 
rent  than  that  stated  in  the  schedule  to  the  IncnmbeTed  bs- 
tatoa  Court  conveyance  to  be  payable,  thongh.the  inrtramew 
under  which  it  was  payable  was  also  ref erred  Xo^  and  ioooipor 
rated  with  the  conveyance.    /&. 

Obtaining  postettion  under  guetrdianJ]  %*  ^  ^'f'^^^i  J 
writing  in  the  form  of  an  accepted  proposaC  dated  the  12tii« 
February,  1839,  A.  gave  to.his  son  &;  on  file  .marriage,  ^ 
moiety  of  t^a  lands  of  X.  fi  entered  into  posMenon  .and  oo&j 
tinued  in  poss^on  until  his.  death' in  1340,  when  by  his  v^ 
heUft  aUhi^^iata  aad^^ac«tlntiM  laid  >di  to  bi^ 


ITobot  flhfyMs.] 
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^Mgliter  G,  then  tti  lafiyil  B*8  widow  tmtmtA  into  oooopa* 
tion  of  the  kiidf»  b«t  wai  fttbieqiuatly  iadimd»  by  tta*  f»» 
prwentatioii  of  A.  and  D.,  »  brother  of  B^  to  give  them  up 
the  potseMion  in  condderetioD  of  xeceiviog  «  f  am  of  moner. 
A.  and  D.  continoed  to  hold  the  UvadeiohkUy  until  A.*s  death, 
after  whleh,  and  up  to  the  time  of  the  pment  iait»  Di  re- 
Budoedin  ezduaive  poite— ion*     ^  -'*- — -*  *** '  "' 


wUe,  Bortgagod  all  the  ettate  and  ttterMtoT whieh  the  wifo 
**  wm  then  m  ahoold  or  mighty  vpen  or  after  the  dealh  ol  th« 
biiibaDd,  be  la  aojwive  entitled  toi'*  and  all  the  eetataf  Ae.| 
bothathurandineqni^,  ofthe  wiliHto  the  preaiiMi*  A 
petkioawae  filed  to  IbKeolote  the  mortgage,  te  whioh  th» 
tiiMtee^or  the  childran  of  the  marriage  ware  OQlpartMe.  Th» 


years  in  1861,  and  haTiiMr  anenccemfijly  eadeavonrecl  to  get 
powemion  of  the  lande  from  D.,  «be  matUoted  the  prannt 
toit,  seekiag  to  obtain  poatemlenft  tad  an  aceonnt  of  tho 
leati  and  profiu  firom  D  The  ant  waring  affidarit  of  D.  aet 
ap  a  title  to  the  land*  nnder  a  r^giatared  deed  of  1840^ 
whereby  A.,  in  eonaidenuion  of  a  ram  of  1601^  oon^rayed  the 
hods  to  D.  and  E,  his  bratheri  and  D.  claimed  to  be  a  pur- 
cbeaer  for  valaable  consideratkm  withont  notioe.  Notioe  haT- 
hitf  been  clearly  proved,  Held,  that  IX,  havinff  oonfesedly 
taken  poegeHton  ftom  the  minor's  gnardian,  ooaM  not  eel  up 
a  title  adyerse  to  the  minor,  and  Aaiftl%  that  the  qaeitkm  oi 
oetiee  was  tafllolently  put  in  iseqa  withont  an  amsadment  of 
the  cause  petition.     Kmmejtek  ^f:  KmmML  a  Ir>  Jar.,  K.  &» 


e  ehiUren  01  the  marriage  ware  aol 
C  attauied  the  age  of  2  L  ,  hnsband,  pending  the  sait,  took  the  benefit  of  tlie  Ineol?eat 
*         Held,  firsts  that  tempocafyembanaameot  of  the] 


r  Kmm^/hkf  0  Ir.  Jar.,  N.  &, 
181.    CIl 

Tettamtntarif  ^oitHfln.]  An  appoiatawa*  of  n  teitaaMiH 
tary  gaaidiaft  is  not  **»  devlie  or  other  testamentary  disposi- 
tion of  or  affbeting  teal  estate*^  within  the  68th  seetioB  of 
the  20  fr  21  Viet,  &  79,  so  as  to  admit  of  bsiig  piwred  by 
'Uheprobate^ofthewillortfaeletteraofadministmtion  with 
the  will  annexed,  or  a  copy  thereof  stamped  with  any  seal  of 
the  Court  of  Probate.^  BtmbU^Tha^  the  notice  dirsoted  to 
be  served  hv  said  seoUon  need  not  specU)rtbe  partienhiv  pnr- 
poee  for  whWh  the  probate  is  hitsaded  to  be  used.  Cms  t. 
Mwm£9r  8  Ir.  Jar.,  N.S.,  842.    C  P. 

SmnbU  That  one  of  two  testamemary  guaidiaBS  eaa  da- 
termine  a  teoaney  fVom  year  to  year.    Ibi 

Qitmr*  Whether  An  infitnt  may  maintain  ao  njeetmsnt 
where  there  are  testamentaiy-  goaidians.    76. 

<liMsrs— Whether,  since  the  changes  m  the  law  of  inheri- 
t»i»j»  a  mother  oan  be  guardian  in  soeagai    Ik 
■■  ♦ 
HABEAS  CORPUS. 

Age  (ffdisereUtm  of  male  ta/W.}  The  €m  of  ^scrstfon  at 
which  a  male  infant  may  choose  his  place  of  abode  is  fourteen, 
not  sizteqn,  and,  therefore,  where  a  male  infant  had  passed 
the  formei;  but  had  not  attained  the  latter  age,  the  court  re* 
fuaed  to  deliver  him  sgi^ust  his  will  into  the  custody  of  his 
father.    (IHs»eiUipniet  0*Brien,  J.)    Be  Connor,  8  Ir.  Jurist, 

N.s,323.  q.a 

CoUe.}  Where  a  writ  of  iia^«  corpue  had  been  allowed 
to  go,  and  had  been  obeyed  withont  argument,  held,  that*the 
Court  had  no  authonty  to  grant  costs  against  the  defendant. 
/» f«  i2si%,  6  Ir.  Jui:,  1^.3.,  842.    q.B. 

HUSBAND  AND  WIFE. 
VoHdiiy  and  imonUdUy  o/morria^J  A  marriage  betweeu 
British  subjects,  at  the  celebration- of  whiohno  or£ined  oier- 
gyman  of  the  Established  Ghnrah  of  Englaad  and  Irobmd  in- 
tervened, is  not  vsiid  at  common  law,  so  as  to  ■  avoid  a  mar- 
riage subsequently  solemnlted  in  dne  form,  between  one  of 
the  parties  to  the  first  maniage  and.a  thtnd  party,  and  bas- 
tardise iu  issue.    Du  Moulm  v.  J>rmki^  13  Is.  a  L.  Bep., 

SeptMe  eeiate  o/w^eJ]  A  married  woraanhav-  no.  powev 
of  deposition  over  an  intersst  in  realty  limited  to  her  for-  her 
separate  use  upon  a  contingency,  vi&,  the  insolvency  of  her 
husband,  until  the  event  has  happened  upon  whieb  her  estate 
ariees.    Bsslstf  v.  iianAmy,  13  Ir.  Gh.  Bep.,dl8.     Ch.  Ap. 

By  a  post  nuptial  settlement^  the  wUe*a  father  oonveyad 
»  term  of  years  to  trustees,  in  trust  for  the  hosband.  for 
life,  or  untf  he  should  become  bankrupt,  or  takii  the.  bene- 
fit of  any  Act  for  the  relief  of  insolvent  debtor^  or-  ai«gn 
liis  property  for  the  benefit  df  his  creditors,  or  otherwitsi  fail 
ia  his  otrsumstanpsa^  and  finom  aad  after  the  happening  of 
•oy  Boch  events,  or  ftom-  afid  after  the-  decease  of  tha 
Iioaband,  on  trost  to  pay  the  wtfs  during  her  life  tha  reotn, 
&c;  aiid  after  the  decease  of  both,  in  tmst  for  tha  childieQ 
of  the  marriage :  provided  that,  if  the  husband  should  beaoma 
babkrupt,  or  take  the  benefit  of  the  Insolvent  A«t,  or  aran 
his  ^{MTty  for  the  benefit  of  his  QrBditoi%  or  othariHse  Ml 
in  his  cROnmstancec,  his  life  interest  shoold  oenpe^  and  the 
Uoxtees  should  pay  the  rsnu  to  the  wifb,  fer  her  separate  use. 
Thebiubttdniidwife^li^gdMd  aPlaokMVkdfs4by  tb# 


I  did  not  bring  mto  operatian  the  Bmitalssp  to  the  etp»* 
nte  use  of  the  wife. 

Seeoadly,  that  the  iamlvan^  of  the  bnebaad,  after  thn 
filing  of  the  netitkm»  did  not  entitle  the  mortgagee  to^nda* 
ciee  for  the  ssile  of  the  wife^s  separate  estate. 

Thirdly,  that  tha  trnateas  shanld  haiva  bees  mad^  partisa  t* 
Aasoit. 

Fourthly,  that  the  separata  asUU  did  net  pass  by  the  tffwt 
of  the  mortgage  deed.  JeHatf  t>  iharfm»  13  U  Ch.  lUybf 
549L    R. 

Semble^  Kftme  eofMri  cannot  by  a  deed  not  aeknowledjnd 
convey  a  oontingent  inurest  in  a  tscm  of  yaaa  settled  to  her 
separate  use.    & 

See  Pnonaxn  (Coubt  of). 

INCUBCBEBED  ESTATES  COUBT. 

Mjfict  of  eouv^/anee  ir.]  A  lemee  subdemlsed  lands  at 
the  clear  yearly  rent  of  2liL  8s.  id,  which  tlie  Court  of 
Chanoeiy,  m  a  subsequent  suit»  reduced  to  I42iL  6s»  9jd, 
unUl  furUier  order.  Afterwards  the  Commissiooers  of  tha 
Incumbered  Estates  Court  sold  the  fee-shnple  of  the  lands,  die- 
chaiged  of  the  head  lease,  and  conveyed  them  to  the  par* 
chaser,  subject  to  the  sub-lease  ^  made  to^  &a,  at  the  yearly 
rent  of  142i:  6s.  9^  payable,*  &c  The  Court  was  divided 
in  opinion  on  the  question,  whether  the  purehaser  was  enti* 
tied  to  the  yearly  rent  of  2141  8a  4d  or  the  abatedxent 
only.    Sodkfart  v.  Amif,  13  Ir.  a  L.  Repw,  824.    Q.B. 

J^^icl  ofsMmnaU  in  renial  and  ceasyeace.]  A.  heldeer* 
tarn  lands  from  B.  under  an  agreement  lor  a  lease  at  a  rest  of 
54^  A  receiver  was  appointed  ovsr  B.'s  interest,  and  tha 
rent  was  abated  by  the  Court  to  83iL  A.  djed,  havin|^  ap* 
pointed  C  executor  and  guardian  of  hii  children.  B.ViBte* 
rest  was  sold  in  the  Incumbered  Estates  Court  and  purebased 
by  C.  The  rental  and  conveyance  referred  to  the  agreement, 
but  sUtsd  that  the  Unds  were  held  at  the  abated  rent  (33/)' 
Hdd,  in  a  suit  for  the  administration  of  A.'*  estate,  that  G.^ 
executrix  was  entitled  to  orefUt  for  the  abated  sent  only*. 
Oreojfh  v.  Oreaffh,  13  Ir.  Ch.  Bep^  28.    R. 

Coemsasefi'sa  m  oosss  qf  eaUe  la.]  In  1851  an  order  fer  * 
the  sale  of  the  estate  of  O^  a  tenant  fer  life^  was^  npon  tho 
petition  of  a  mortgagee,  made  by  the  CtanmlBsiooeraof  thn 
^cumbered  Ettates  Court  of  the  estates  Lot  14  was  sold  by 
private  sale,  and  in  1855  convened  br  the  Gommissioaera  tm 
the  purehaser.  It  was  describMin  the  rental  as  eontaiak^ 
amongst  other  denominations,  "Coolaoarra  mountain  in  tei»» 
mou  to  tenants,  363a.  2^**  A  map,  approved  of  Irr  the  Maa- 
ter  of  the  Court,  was  annexed  to  the  conveyance,  whieh,  how- 
ever contained  no  reference  to  the  map,  but  tne  denettimi-> 
tions  and  quantities  in  both  were  the  same.  A  portfen  of 
0.*8  estate,  sufficient  for  the  payment  of  all  Incumbiancen 
thereon,  having  been  sold  by  the  Incumbered  Estates  Courts 
an  order  was  made,  on  the  application  of  the  petitioner,  dis« 
missing  the  order  for  sal6  as  to  the  unsold  portions,  O.  under- 
taking to  pay  petitioner's  post  costs  and  a  certain  balance  of 
interest  due;  and  also  to  abide  any  further  order  to  be 
made  by  the  Commissioners  b  the  matter.  The  purchaser 
was  put  by  the  sheriff  into  possession  of  lot  14,  bdudbg  the 
363  acres  called  *  Coolaoarra  *  in  Che  map  and  rentaL  In 
1859  H.  having  disputed  the  purchaser^  title  to  a  portion  of 
Coolaoarra  oontmning  270'  acies,  the  purchaser  brought  an 
action  of  trespass  against  H.,  and  obtamed  a  verdict.  That 
vigidict  was  set  asidn;  and  on  a  sioondv  trial  lUa  jwy  found 
thai  270  acrps  in  question  had  never  been  known  asCoola* 
cary%  tnd  were  tiie  proper^  of  H»  The  purchaser  applifd  to. 
a  Judge  of  the  Landed  EitaUa  Con^  thatJhe  order  ditndsn^ 
iag  the  ordec  fer  sale  aa  to  tha  unsold  portion  of  (X**  estate 
shpold  be  varied,  and  Svtkv  portions  sold  sufi^dent  to  pay 
bim  opmpensation  for  the  losaof  the  270  aom^  god  also  tho. 
QOSU  iaourred  in  the  two  Irials.  The  i9^  rnU  that  tho 
purchaser  was  entitled  to  oan^asation  for  the  value. of  tho 
270  acres  t  and  that  0.,  m  aooordanae  with  hie  undartakU^. 
was  bound  to  pay  the  sfunes  but  raAtsed  to.  grant  aiur  coooi-* 
p«niitioa.te.thaooit»2n«wi*di«,tha  liial*.    Q.ton«ft.iwr 
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fitel«d  from  the  whole  order,  and  the  pnrohaaer  having  ap- 
pealed from  the  latter  portion,  it  was  held  that  the  deciaons 
ae  to  oompenMUion  in  eaaes  of  sales  in  the  Court  of  Chanoery 
do  not  apply  to  sales  in  the  Incumhered  Estates  Conrt,  in 
which  Court  the  oouTeyanoe  contains  no  eoTenants,  and  the 
purchaser  has  no  opportunity  of  iuTestigatbg  title.  In  re  Ol« 
wojf'a  £ftels,  13  Ir.  Ch.,  223.    Ch.  App. 

That  O.  was  not  responsihle  for  the  eompensKtion  hy  reason 
of  the  andertaking  giiren  hy  him  when  the  order  for  sale  was 
dismissed  as  to  the  unsold  portions  of  the  estate,  as  the  tme 
eonstraction  of  that  undertaking  was,  that  he  would  abide 
any  Airtber  order  the  Court  might  make  in  the  matter  as  it 
then  stood.    lb, 
^Held  lastly,  that  there  being  no  fund  upon  which  the 
Court  could  act,  and  the  Conrt  naving  no  jurisdiction  to  sell 
any  further  portion  of  the  estate,  the  purchaser  oonld  not  ob- 
tain any  compensation  whatever.    /& 
♦ 
INFANT. 

Ag€  o/ditcretUm  of  male  m/ant.^    See  Habkas  Cormts. 

Trmu/er  i^tkaree  to.]    See  Sharks  or  Pubuo  Compaht. 

♦ 

INJUNCTION. 

A.  being  entitled  for  lifoi  with  remainder  to  her  children  as 
the  should  appoint,  to  the  interest  in  a  chattel  lease,  at  a 
rent  of  63^  the  legal  estate  being  outstanding  in  a  trustee  for 
her,  made  an  underlease  to  B.,  reserving  a  rent  of  781  ]0«., 
and  executed  a  contemporaneous  bond,  reciting  that  A.  and  her 
trustee  had  a  power  to  dispose  of  the  interest  in  the  lease, 
and  had  entered  into  an  agreement  to  sell  and  convey  to  B. 
all  her  interest  for  a  sum  which  had  been  paid ;  and  that  A. 
was  unable  until  one  of  her  children  should  attain  age,  to 
make  out  title,  and  that  it  had  been  agreed  between  A  and  B. 
that  A.  shonld  execute  the  underlease;  and  that  A.,  within 
three  months  after  the  first  of  her  children  attained  age, 
abenld  make  out  to  B.  a  good  title;  and  that  in  the  mean- 
time, and  until  such  title  was  made  out,  A  should  accept  the 
rent  of  63/.  In  discharge  of  the  rent  of  73/.  10«.  The  condition 
of  the  bond  was,  that  A  should,  within  three  months  after  the 
first  of  her  children  shonld  attain  age,  make  out  a  good  title 
to  B.  A.  did  not  make  out  good  title  accordingly,  and  the 
lease  having  been  afterwards  evicted  for  the  nonpayment  of 
i«nt,  A.  brought  an  action  for  the  rent  reserved  by  the  un- 
^leilease  against  B*s  assignee.  The  court  granted  an  ininnction 
to  rektimin  A.  tnm  proceeding  in  the  action.  Jfurpkg  v. 
Stratum,  18  Ii;  Ch.  K.,  428,  R. 
♦ 
JOINT  STOCK  COMPANY. 

P&rmmtU  KmkUiijf  of  promoiere  o/]  The  summons  and 
plaint  complained  that  the  defendant,  with  others,  caused  a 
prospectus  to  be  issued  and  oi^culated,  stating  the  object  the 
eompanv  had  in  view;  and  that  the  plaintiff  paid  to  the  com- 
pany^ banker,  to  wit,  &c ,  the  agents  of  tne  defendant  in 
that  behalf,  a  sum  of  400^.;  and  that  the  scheme  so  detailed 
Ip  said  prospectus  thereupon  failed  and  became  abortive.  To  this 
oount  of  summons  and  plaint  the  defendant  demurred,  on  the 
ground  that  no  personal  liability  existed  in  Uin  sole  and  individual 
capacity;  that  no  promise  had  been  given  by  the  defendant  to 
plaintiff  to  refund  said  sum  of  400^  Held,  that  money  paid  on 
behalf  of  a  project  which  subsequently  failed  and  became  abortive 
must  be  treated  as  money  had  and  received  by  the  promoters  ia 
their  sole  mdividnal  capacity,  and  that  the  persons  who  paid  the 
money  were  entitled  to  proceed  against  said  promoters  for  its 
recovery.   St^ee  v.  StirUnff^  8  Ir.  Jnr.  N.S.,  808,  Exch. 

Held,  also,  that  payment  to  the  bankers  was  payment  to 
the  delendant.    Jb. 

♦ 

JOINTURE. 
A.  demised  lands  to  B,  with  a  tofies  jwefisf  covenant  for  re- 
newal on  payment  of  a  renewal  fine.  B.  demised  on  like 
terms  to  C,  D.,  E.,  F.,  and  6.  C  conveyed  his  sliare  of  the 
lands  on  trust  to  secure  a  jointnre  for  his  wife.  D.,  who  was 
a  creditor  of  &,  went  into  possession  of  C.*s  share,  with  notice 
of  the  settlement;  and  while  be  was  so  in  possession,  a  large 
arrear  of  rei^  and  renewal  fines  accrued  due  from  B.  to  A., 
and  the  lands  were  distrained  for  the  rent  D.  thereupon 
norchased  A*s  interest,  took  a  conveyance  to  a  trustee  for 
Limself,  served  a  notice  on  B.  and  the  undertenants  to  pay 
the  rent  and  fines,  and,  on  non-payment,  brought  an  eject- 
;  in  the  name  of  lus  trustee^  and  recovered  pesseesion   of 


the  lands.  Held,  that  tha  lands  «efs  subject  to  the  jnintare 
notwithsUnding  the  eviction.  Lomkaird  v.  Hieketm,  18  Ir.  Cb. 
R.,  662,  R. 

♦— 

JUDGMENT. 

Effed  of  on  eedenastteal  benejtce.']  A  judgment  does  not 
operate  as  a  charge  upon  an  ecclesiastical  benefice,  under  the 
8  &  4  Vict,  cap.  105,  s.  22,  and  the  judgment  crsditor  is  not 
entitled  to  have  a  receiver  appointed  over  the  profits  of  the 
benefice.      Sioeenejf  v.  Fleming,  8  Ir  Jnr.  N.S.  241,  Ch.  App. 

Winter  v.  Soman,  (6  Ir.  Cb.  479)  overruled;  HatMu  v. 
OaihereoU,  (fi  De  G.  M*N.  and  G.,  i)  considered  and  acted 
upon.    7& 

JUDGMENT  MORTGAGE. 

SemMOf  that  a  statutable  mortgagee  is  a  purchaser  for  vslos. 
Nolan  V.  OmUey,  8  Ir.  Jnr.  N.S..  258,  aP. 

SuffiamBg  o/t^Mami  to  regittor,']  The  entiy  by  the  olBosr 
of  the  parties'  names,  &o.,  on  the  roll  of  a  jodgmeot  under 
the  9  G.  4,  c  85,  a  8,  is  not  the  title  of  a  jadgment 
IVohdegY.  WorMigiom,  13  Ir.  Ch.  R.  841,  R. 

In  the  said  entry,  and  in  the  judgment,  the  statements  of 
the  residence  of  the  plaintiff  were  different.  An  affirmatioa 
made  for  the  purpose  of  registering  the  judgment  under  the 
18  &  14  Vict,  e.  29,  followed  the  sUtement  in  the  jadgment 
Held,  that  the  title  of  the  judgment  was  correctly  stated,  lb. 

An  affirmation  taken  under  the  8  di  4  Wm.  4,  e.  82,  stated 
that  the  affirmant  was  a  member  of  a  religions  sect  called 
**  Separatists."  It  did  not  follow  in  terns  the  fonn  of  affir- 
mation required  by  the  Act,  but  it  purported  to  be  sopple- 
mental  to  another  affirmation  which  did,  and  to  have  bsen 
made  before  an  officer  authorised  to  administer  it  Held,  tbsl 
it  mvst  be  asenaad  to  have  been  propedy  madtt    Jh. 

LACHES. 

A,  the  rector  of  the  parish  of  T,  and  proprietor  of  a  neigh- 
homing  estate,  was  seised  m  fee  of  the  advowson  and  nght  of 
presenution  to  the  livings  and  was  also  entitled  to  a  rent  of 
28/.  7t.  5^  per  annum,  payable  out  of  certain  glebe  hwds  by 
the  incumbent  of  T.  for  the  time  being.  The  estate  of  A,  in- 
eludmg  the  advowson,  having  been  put  up  for  sale  nnder  sn 
order  of  the  Incnmbered  GsUtes*  Court,  the  printed  rental,  is 
giving  the  particulars  of  the  advowson,  stated  that  there  were 
attached  to  the  living  19a.  Ir.  7p.  statute  measure,  of  glebs, 
valued  at  \L  10s.  per  acre  (not  mentioning  that  this  land  wu 
subject  to  any  rent).  In  the  same  rental,  in  the  lot  which 
comprised  the  lands  of  T,  a  portion  of  them  was  ^  dowo  ss 
** glebe  lands  not  sold;**  and  in  the  map  attachcyi  the  glebs 
land  was  left  nncoloured  and  marked  aa  ^  not  in  the  eststo. 
In  an  advertisement  subsequently  published  for  the  sale  of  the 
advowson,  it  was  again  sUted  that  19a.  Ir.  7p  of  glebe  land, 
valued  at  801  per  annum  were  held  with  the  living.  A  wu 
a  party  to  all  the  proceedings  in  the  Inenmbered  Estttei^ 
Court  The  advowson  was  sold  and  conveyed  by  the  com- 
missioners to  B,  from  whom  it  was  afterwards  purchased  by 
C,  a  clergyman  of  the  Established  Church.  Prsvioos  to  tbii 
latter  sale  G  vinted  the  parish  of  T;  and  X,  the  son  of  ^<n 
that  occasion  shewed  C.  a  copy  of  the  advertisement  befora 
mentioned,  and  represented  tbe  nartienlars  contained  in  it  ss 
being  correct  On  the  death  of  A,  C.  prseented  himsetf  to 
the  liring  of  T.  Shortlr  afterwards  a  demand  for  rent  of  ths 
glebe  lands  was  made  of  C  by  X,  the  son  and  devisee  of  A; 
and  on  his  refusing  to  pay  it,  an  notion  of  ^eotment  was  cw^ 
menced  for  the  recovery  of  the  lands.  In  a  suit  oNtitntsd  t^ 
C  for  an  iniunctkm  to  restrain  the  proceedings  at  law,  oo  ths 
ground  that  by  the  acta  and  oondnot  of  A,  C.  had  been  «» 
suppose  that  the  glebe  lands  were  not  subject  to  rent,  HsM, 
that  as  A  had  hdn  ^  and  not  asserted  his  daim  dnnag  tbs 
proceedings  hi  the  Inonmbered  Estates  Conit,  the  lelief  soqgu 
tfiould  be  gnmted.    BsMsr  v.  Atni^,  8Ir.  Jnr,N^28^  G. 

A,  the  rector  of  the  parish  of  T,  and  ptoprietor  of  a  neigh, 
bouring  estate,  was  seised  m  fee  of  the  advoweon  and  ngtit« 
presentation  to  the  living;  and  was  also  entUled  to  a  reot  or 
281  7s.  5A  per  annum  payable  out  of  oerUw  glebe  land*  tj 
the  incumbent  of  T.  for  the  time  being.  The  estate  of  A,  m- 
doding  the  advowson,  having  been  put  up  for  sale  undsr  an 
order  of  the  Incumbered  Gstates  Court,  the  printed  '•n'*^ 
giving  the  particulars  of  the  advow»on,  stated  that  thore  w«» 
attached  to  the  Kving  19a.  Ir-  7p.  statute  measure  of  gtofte, 
valued  at  It  lOs.  per  acre  (not  mentioDing  that  this  land  wu 
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■oljaet  to  M17  rent).  In  the  Mme  nntal,  In  the  lot  which 
oocnpfiaod  the  lands  of  T,  a  portion  of  them  was  a^  down  aa 
** glebe  hmd  not  sold;**  and  in  the  map  attaohed  the  glebe 
land  was  leit  nnoolonred  and  marked  as  **  not  in  the  estate.** 
In  an  advertisement  sabseqnently  published  for  the  sale  of  the 
adTOWsoo,  it  was  again  stated  that  19a.  In  7p.  of  glebe  land, 
Taloed  at  80(.  per  annum  were  held  with  the  living.  A*  was 
a  party  to  all  the  proceedings  in  the  Incumbered  Estateif 
Court.  The  advowson  was  sold  and  oonvejed  by  the  com- 
missioners to  B,  ftom  whom  it  waa  afterwards  purchased  by 
C,  a  clergyman  of  the  Established  Church.  Prsviotts  to  this 
latter  sale  G  Tisited  the  parish  of  T;  and  X,  the  eon  of  A,  on 
that  occasion  shewed  C.  a  copy  of  the  advertisement  beiore 
mentioned,  and  represented  the  pardoolars  oontaioed  in  it  as 
being  correct  On  the  death  of  A,  CS.  presented  himself  to 
the  living  of  T.  Shortly  afterwards  a  demand  for  rent  of  the 
glebe  lands  was  made  of  C.  by  X,  the  son  and  devisee  of  As 
smd  on  his  refosing  to  pay  it,  an  action  of  ejectment  was  com- 
menced for  the  recovery  of  the  lands.  In  a  suit  instituted  by 
C  for  an  injunction  to  reetrain  the  proceedings  at  law,  on  the 
ground  that  by  the  acts  and  conduct  of  A,  C.  had  been  led  to 
auppoee  that  the  glebe  lands  were  not  subject  to  rent,  Held, 
that  as  A.  had  lain  by  and  not  asserted  his  chum  during  the 
proceedings  in  the  Inonmbered  Estates  Court,  the  relief  sought 
ahonld  be  granted.  Belektr  ▼.  Bra4^,  8  Ir.  Jur.,  N.S.,  291. 
Ch.  App. 

The  glebe  lands  of  T.  were  held  under  a  lease  of  lives  re- 
newable for  ever,  the  last  life  in  which  had  dropped  on  the 
aeath  of  A.  1'be  petition  of  C,  prayed,  first,  to  have  the 
glebe  lands  declared  discharged  from  any  lease  or  rent;  se- 
condly, that,  if  subject  to  the  lease,  compensation  should  be 
made  to  C.  for  his  loss  as  purchaser;  and  lastly,  that,  il  ne« 
oessanr,  a  renewal  of  the  lease  should  be  executed  by  X.  to 
C  Held—That  the  frame  of  the  petition  was  not  open  to 
objection,  and  that  the  prayer  for  altemative  relief  was  ad- 
misaible.    /& 

LANDED  ESTATES  COURT. 

JmrUdieiion  andpraeHee  o^]  The  Landed  Estates  Court 
will  not  set  aside  deeds  where  they  deal  with  other  properties 
Bot  under  the  control  of  the  Court,  or  where  they  contain 
obligations  of  an  important  oharaoter  not  connected  with  the 
esuite  which  the  Court  is  required  to  sell,  or  has  sold,  but  will 
leave  the  parties  to  proceed  ui  Chanoenr;  but  the  Court  has 
mrisdiotion  to  dispose  of  all  questions  which  arise  incidentally 
in  reference  to  any  estate  or  fund  under  its  controL  /»  re 
Ramaynes  EtIaU.  13  Ir  Ch.  Rep.  444,  L.  E  C. 

The  Landed  Estates  Court  will  not  allow  the  party  having 
the  carriage  of  the  order  for  sale  to  buy  up  charges  on  the 
estate  at  an  undervalue  for  his  own  benefit,  pending  the  pro- 
ceedings, and  it  is  sufficient  proof  of  undervalue  if  a  greater 
•am  u  reported  on  foot  of  the  charge  than  the  amount  given 
for  it  with  interest.    /6. 

The  Landed  Estates  Court  will  set  aside  the  sale  of  a  charge 
at  an  nnden-alue  made  to  the  party  having  the  carriage,  on 
the  application  of  the  party  makmg  the  assignment,  who  has 
even  a  better  equity  to  set  aside  the  sale  than  the  owner  or 
puisne  creditors  have  to  have  it  decUrod  a  tmst  for  them.  Ih. 

JPraeUee  ampetitioit  hy  owmer,^  The  Landed  Estates  Court 
sdways  reouires  that  an  owner  and  petitioner  proceeding  for 
eale  shoola  be  in  the  actual  or  virtual  possession  of  the  es- 
tate or  io  the  receipt  of  the  rents,  /a  re  Builer^  13  Ir.  Ch. 
&ep  4o3,  L.£.a 

Sellmg  gubject  to  ha$e,  tkowgk  affected  Sy  prior  regielry  of 
watmbr.tnce.]  A.  B.  having  made  a  lease,  dated  the  18th  of 
^October,  1852,  of  part  of  the  lands  of  Blackacre,  by  a  deed 
purporting  to  be  for  value,  dated  the  1 6th  of  January,  1858, 
conveyed  the  inheritance  in  remainder  expectant  on  his  own 
decease  to  his  son  F.  This  deed  was  registered  two  days 
after  The  lease  was  not  resibtered  until  the  25th  of  May, 
1 854.  F.  had  notice  of  the  Mase  at  the  time  of  the  execution 
of  the  deed  of  1863.  By  deed  dated  the  16th  of  November, 
1857,  F.  mortgaged  his  reversion  to  L.,  who  had  not  notice  of 
the  lease.  Held,  that  whether  the  deed  of  the  1 6th  of  Janu- 
aiy  1853,  was  a  Toluntary  deed,  or  a  deed  for  value,  L's 
mortgage  was  entitled  to  priority  over  the  lease  of  1852,  and 
that  his  title  was  not  aflfooted  by  the  intermediate  registration 
of  the  lease.  But  held  also^  that,  as  it  appeared  on  the  evidence 
before  the  Court*' that , the  lease  was  boitajidi:  for  a  proper 
.periodi  aadatafafar  vent,  and  as  the  I'ale  would  not  be  materially 


aflfected  by  it,  the  sale  should  be  made  sulgeet  to  it,  and  thai 
t  should  not  be  set  aside  for  a  slight  difference  between  the 
rent  and  the  value.  /»  re  Fhod'e  Eeiaie,  13  Ir.  Ch.  Rep.  312, 
L.E.C 

If  the  Court  is  constrained  to  set  aside  a  honaJUe  lease,  it 
will  reserve  to  the  lessee  the  right  of  applying  for  compensatioa 
as  against  any  interest  xemaining  in  the  lessor.    /& 


LANDLORD  AND  TENANT. 

Effect  of  Landlord  amd  Temmt  Aet^  1860, 24  ^  25  Fiet,  e. 
154,  oa  relaiiom  betveem  kmdlord  mid  temant,']  The  Marqnia 
of  Conyngham,  by  hto  agent,  by  parol,  agreed  to  let  to  the 
pkintiff  a  fishery  for  a  year  at  a  rent  of  150£  Held,  Christian 
J.,  dieeaUientei  that,  though  an  incorporeal  tenement)  the  in* 
terest  passed  to  the  plamtiff  under  the  3rd  and  4th  sectiona 
of  the  Landlord  and  Tenant  Law  Amendment  Act,  1860^  so 
as  to  enable  him  to  sue  for  the  disturbance.  JSoi&y  v.  Marpdt 
qfComyt^kamy  8  Ir.  Jar.  N  S.,  212,  C.  P. 

Held  also,  Christian  J.,  dieeeiitienUy  that  the  8rd  section  of 
that  statute  impliedly  repealed  the  2nd  section  d  the  Statute 
of  Frauds,  7  WilL  IIL  c.  12.  lb. 

And  per  Christian  J.,  that  the  2nd  secUon  of  the  Statute  of 
Frauds  is  not  repealed  by  the  8rd  section  of  the  Landlord  and 
Tenant  Law  Amendment  Act,  1860.    lb 

And  that  that  section  being  in  fuU  force,  the  3rd  section  of 
the  new  act  was,  in  any  event,  inapplicable,  since  this  latter 
requires  an  agreement  between  the  parties  to  constitute  the 
relation  of  landlord  and  tenant;  which  agreement  by  the  2nd 
section  of  the  Statute  of  Frauds,  must  be  in  writing.    lb. 

And  that  the  4th  section  waa^  by  its  very  terms,  inapplio* 
able.    lb. 

And  that  the  effect  of  the  8rd  section  of  the  Landlord  and 
Tenant  Law  Amendment  Act  is  simply  this,  that  wherever 
there  is  a  transaction  which,  but  for  certain  technicaHtiesY 
would  have  created  the  relation  of  landlord  and  tenant,  that 
relation  shall  be  deemed  to  have  been  created.    lb. 

And  that  there  is  nothing  in  the  law  of  England  which  oaa 
be  called  codification.    lb. 

A.  and  B.  by  lease  dated  the  13th  of  January,  1831,  reciting 
that  A.  had  mortgaged  to  B.  the  premises  included  in  the  lease 
demised  certain  premises  to  C  The  rent  was  reserved  to  At 
the  mortgagor,  and  also  the  power  of  distress  and  re-entxy. 
A.  and  B.  in  the  year  1836,  assigned  their  interest  to  D.  who 
brought  ejectment  for  non-payment  of  rent.  Held  that  C 
was  not  estopped  from  disputing  the  title  of  A.  M*Area9y  t. 
Hannan,  13  Ir.  C.  L  Rep.  70,  E. 

Held  also,  that  independently  of  the  Landlord  and  Tenant 
Law  Amendment  Act,  D.  could  not  maintain  ejectment  for 
non-pajment  of  rent    lb. 

Held  also,  per  Fitzgerald,  Hughe%  and  Deasy,  BBw,  thai 
the  relation  of  landlord  and  tenant,  within  the  meaning  of  the 
8rd  section  of  the  Landlord  and  Tenant  Law  Amendment  Act, 
23  &  24  Vict,  0.  154,  did  not  subsist  between  D.  and  a    lb. 

Per  I^got  C.  B.-~The  8rd  section  of  that  statute  is  not 
retrospective.    lb. 

Jietroepeclive  operation  o/et  23  ^  24  Vict  e.  154.]  The  sum- 
mons and  plaint  complained  that  by  indenture  of  1st  March, 
1826,  and  made  between  R.  P.  C,  of  the  one  part,  and  J.  B.* 
of  the  other,  the  said  R.  P.  G  demised  unto  J.  B.  the  mill  and 
premises  in  indenture  described,  to  hold  to  J.  B ,  his  heirs 
and  assigns,  for  ever;  and  J.  B.,  for  himself,  his  heirs  and 
assigns,  covenanted  with  R.  P.  C,  his  heirs  and  assigns,  that 
J.  B.,  his  heir  and  assigns,  would  keep  the  premises  and  all 
improvements  in  good  order,  condiUon,  and  repair,  and  at  the 
end  or  sooner  determination  of  that  demise  should  and  would 
so  yield  up  same  to  R.  P.  C,  his  buini  and  assigns.  Averment 
— that  before  the  breaches  of  covenant  therein-after  mentioned 
were  committed,  and  before  the  passing  of  the  Landlord  and 
Tenant  Act,  the  estate  of  R  P.  C  became,  was,  and  continued 
to  be  vested  in  the  plaintiff,  and  one  moiety  of  the  estate  of 
the  said  J.  B.  became,  wais  and  continued  to  be  duly  vested 
In  the  defendant  Breach — that  the  defendant  did  not,  during 
the  continuance  of  said  lease  keep  tho  premises  in  good  order 
and  repair,  but  that,  00  the  contrary,  while  tho  plaintiff  was 
such  assignee,  and  before  the  nassioff  of  said  act  the  said  mill 
became,  and  was,  and  from  tnenoe  hitherto  contbned  to  be, 
and  was  now  burnt  down,  to  the  plaintiff's  damage  of  8,000iL 
To  this  summons  ani  plaint  the  defendant  demurred,  00  the 
grounds,  fin^tly,  that  the  provisions  of  the  Landford 'and  Ten- 
ant Act  did  not  apply  to  fee-fartfh grants*,  »«coiidJy  absuming 
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fkml  thty  did  M  aMlr.  yet  lluil  that  ftMl 

Mard  to  gnnu  Ittfee-mnii  niada  after  Ibe  eeming  iatoopef* 

•tWB  «f  the  sfiatttta,  and  net  to  tbaee  ftadc 


Ida  prB^riooi 
Hald,  (Pigot,C.B.  abstaining  from  giring  any  opinion  thereon.) 
that  fee-mrm  mntaare  within  the  operatkm  of  the  Aot.  CkmU 
f.  Bwftml,  8  Ir.  Jar  N.S.,  M0|  K«h. 

Held  alM^  ^H^  ^^  >  dbeMlimta,  that  the  Aolhad  afilm> 
■peotiTe  operation,  and  that,thwafore»  the  attignee  of  a  grantor 
of  a  fee-fitfm  grant  can  take  adyantage  of  ooTonants  entered 
Into  between  the  original  grantor  and  grantee  of  a  grant  made 
hefoi«  the  oeoaf  ng  into  operatiea  of  the  28  &  24  Vie.,  c.  154, 
**  The  Landlord  and  Teaaat  Law  Amendment  Aet  (Ireland), 
Uet."    The  denwrrer  WW  o«BR«]ed  aooordinjdy.    /6. 

Te  aa  aetba  i^;aiafll  an  amignee  for  several  galet  of  rent, 
dae  eo  a  lease  made  befiwe  the  passing  of  the  Landlord  and 
Tenant  Uw  AmendoMat  Aet,  1860^  (28  h  24  Viet,  a  164), 
and  eome  of  wUoh  gaiee  aoenied  beSbre,  and  some  after  tas 
▲olrlhe  defendant  pleaded  that  doling  all  the  time  he  wae 
assignee,  thejplaintiff  and  his  nnder*teaants  were  in  actual 
,  and  in  the  reoMpt  of  the  rents  and 


pro8tB  of  a  portion  of  the  prsmisee  against'  his  will,  whereby 
the  defendant  was  deprlTea  of  the  rents  and  ppofits  of  the  same. 
The  phdattf  rmUed,  setting  ont  the  several  timee  when  the 
teotaoeraed.  Held  oademnrver,  that  the  plea  wae  an  answer 
to  eo  much  of  the  aelion  ae  claimed  the  rents  which  aeoraed 
dne  prior  to  the  paesbg  of  the  Aot;  hoi  that  with  xespeee  to 
the  galee  whieh  aoeraed  sabeeqnei^  the  plea  wae  had,  and 


that  the  phdatifr  had  a  right,  MMler  a.  44^  to  reeomr  apropor- 
tienereaeh  of  tha  hater  galea  i/eroir  v.  O'AsO^,  18  Lc  a 
L.  Ren.,  168,  &  P. 


Held  also»  that  ^  44th  section  openttes  npon  oontraets  of 
tenancy  made  prior  to,  and  In  force  at  the  time  of  the  passing 
of  theAct,bnton]y  astofotarebfeaeheeofsama    A 

JfbiMa>rM0ar%«iidbra75o/28«Ml24  FtelL,  a  154.] 
Aa  appBntion  to  the  Court  to  compel  a  deihndant  in  ^ectMent 
to  give  security  itr  cosu  under  the  75th  seoUoa  of  the  Laad* 
lord  and  Tenant  Uw  Amendment  Act  (Iiehmd),  1860«  ought 
to  he  listed.  JBMrT.Jki;8Ir.JBr.N.a,  152,aP«9aal3 
Ir.  C  L.  R.,  appb  zlriL 

An  aUdavit  liy  the  plahitiff  aaddng  each  an  apDUeatlon. 
that  he  has  no  eapvor  connterfaitof  tMlease,  andtnat  then 
never  wae  any,  and  a  notice  to  the  defendant  veqnirmg  him  to 
prodaee  the  original,  will  not  be  taken  by  the  Coort  ia  sah- 
stitntien  of  **  the  leaee,  or  ether  aaetrament,  or  eonnteipait  or 
daplicate  thereof,**  whose  prodnotien  by  the  plaintiff  is  mqnked 
hy  the  said  eeotioa.    lb. 

A  landlord  cannot  under  a  76  of  the  Landlord  and  T4 


Law  AmeadaMnt  Act,  1880^  ohtam  security  against  a  tenant 
i  them  is  a  lease  or  odier  written  in- 


ftnm  yeart^year 

stmmeDt  regulating  the  terms  of  the  tenancy. 
JfM7%,  8  Ir.  Jar.  K.  S.  181,  Q.  B. 

F^  Leflny,  CJ.,  and  Hayes,  «IL^The  eehedule  to  a  Landed 
Estatea  Court  eenveyanee  etatiag  the  tsnent*s  name^  hie  tennin 
and  rent,  attd4ha  time  at  which  hie  tenancy  might  be  deter^ 
ndned«  le  an  «*instiyment  regnlatiog  the  terme  of  the  tea* 
ancy  **  within  the  meamng  of  section  76  of  the  Lsndleid  and 
Tenant  Aot>    /ik 

PssrO^lrienandFftewald,  J.J^— Sneh  a  eehedaU  la  not 
each  an  Instnunent.    li. 

Whu  mtm  feieMTedtn  Comrt  im  appHoalt^  fir  wn$  cf 
rulttiUkm.^  Deibadant  in  ejectment  for  nen»pavment  of  zenlv 
anpUed  for  a  writ  of  reetitnuon,  and  thectnpsin  loged  in  ceuvt 
toe  rsnti  and  airsars  of  vent  endorsed  on  the  hahei^  together 
wUlh  the  eoeU  of  the  action,  which  eome  pkintiff  declined  to 
accept,  on  the  ground  thet  aenhsequeat  gsde  ebouldhave  heea 
lodged  with  said  sum.  Held^that  the  sum  merked  on  the 
8a4ers  was  soflfeient^  and  that  the  writ  of  rsstitntioa  should 
t>sne,  the  defendant  nndertaking  t»  pay  such  sum, 
the  Master  to  whom  the  case  i^as  refived  should 
Trmu  vk  /rwtie,  8  Ir.  Jur.  M  8,  809,  £. 


If  any, 

lepevt* 


M^teeatlw/]  Demiseofapartertlielaadaof  L,  te^ 
gsther  with  tha  bog  in  riio  pesssmion  of  the  Iois^cl  itemte  in 
8MboflsofL.aadK.  The  leeeeawaa  in  passeenoa  of  part 
of  the  beg  of  B,k  which  he  had  ont  turf  fbr  his  own  aoo- 
samption,  hnt  not  for  sole.  Held,  that  the  lease  did  net  eon- 
Ibr  a  right  to  ont  tutf  fbr  sale  on  tha  bog  o^  &.  FoipUr  t. 
AaM^,  18  Ir.  Ch.  Repi,  68.     R. 

0mi  i»  r^fifm  Imm.^    J^y  an  j^grsement  m  wriljii^  A 


agmad  to  tot  to  B  a  dl^  of  fftannd  *•  bounded  ca  the  Mrth  by 
a  road  dividing  said  tot  from  Mr.  Tsboldrng.**  Attheeoruer 
of  the  agreement,  under  the  signatnrss,  was  the  following 
memoiaadam  signed  with  B*e  faiitlals,  «*  The  Ihtto  angle  St  the 
road,  opposite  to  fs,  to  be  added  to  the  road,*'— the  littk 
nngto  wae  et  the  eeath  side  of  Ps  road  The  kase  eseented, 
ia  pnrsuanee  of  the  agreement,  stated  the  lot  to  be  booeded 
^'on  the  north  hy  a  road  diindin||f  said  lot  flmm  Mr.  T%  hold- 
ing t^  and  feferiiBd  to  a  map^  which  erroneonslv  described  Pi 
road  ae  stinlght  line  Inttead  of  a  carve,  and  did  not  oootam 
thememonadnmat  IboCoftheagroement.  Held,  that  psrol 
evidence  wae  not  admlmihle  to  shew  that  it  was  intended  that 
the  angto  should  he  exdaded  from  the  leeea  Held  slso,  thtt 
aoocrding  to  thatroe  eCMtmothm  of  the  agreement,  Tsroa^ 
as  it  existed  at  the  time,  was  to  he  tiie  ncrthem  boondaiy; 
but  that  B  was  bottbd  to  throw  the  angto  mto  the  road,  sad 
that  a  covenant  to  that  efieot  should  have  been  inserted  in 
the  lease.  Assuming  parol  evidence  to  he  admiiiible,  the 
ovideaee  of  the  partlee  behig  conflicting,  ae  to  their  iateotioa 
to  inelade  the  aag^  in  the  toase^— Held,  that  the  lease  could 
not  be  roformed  in  ^t  rospedt.  Qroif  v.  Bdenett,  18  Ir.  Ch. 
R«n>.,77.  R. 

B  nndertakhig)  by  the  deeree,  to  threw  the  angle  faito  the 
road,  the  petition  wae  dismissed  with  oosts,  exoe^  so  fiv  si 
might  be  neeeeeaiy  to  enforce  the  nadertaklng.    i& 

By  an  agreement  in  writing.  O  agreed  to  let  to  B  a  plot  of 
ground,  •*  hounded  on  tiM  north  1^  a  road  dividing  ssid  lot 
nom  Ma  Te  holding.**  On  one  corner  of  the  anement,  B 
Indofied  the  foBowuig  memorandum,  signed  withniB  initislit 
«*The  little  angto  at  the  road  opposite  to  Tli  to  be  added  to 
the  read.**  A  leaselapursaaneeoftlrisagroementwasprs- 
parod  and  exfOttted,  and  hi  it  the  nonhem  boundary  of  tbe 
demised  prenrfses  wae  stated  to  he  <*  the  road  dividing  the  nOd 
tot  fknm  Mr.  Ts  holding,''  and  no  prairision  was  lude  bj  it 
fbr  adding  the  llltto  angto  to  the  road.**  In  a  suit  fantknted 
bv  O  to  refonn  the  lease,  hy  excepting  the  little  angle  fron 
the  demise^Heldf  that  inasmnbh  as  the  prayer  of  tbe  petition 
eought  to  retain  the  angto  in  G*s  dominion  witboat  any  obli- 
gation on  him  to  add  it  to  the  road,  no  reUef  could  be  gnnted. 
A^v  Jgwwjg,  8  Ir  Jmr,  N3>  81,  Ch  An. 

JUali%^iisieefo^«y»*AiUMir«fsritols"J  Tbelss- 
eee  of  a  honm  and  premiies  in  Duhliiw  having  ooveeeDted  ts 
pay  the  wnt  feseeysd hi  the  toase^  ^without  any  dsdnetionof 
abatemeut  fbr  or  in  resneet  of  any  taaae,  cheige%  or  trnm* 
mentB|  or  otfMr  dnes  whatsoevei^  er  for  any  otbsr  msttsr  or 
thhig,  onUnaiy  or  ttEtnagdhtaj^"  and  *  from  time  to  Uos^ 
doifag  the  term  e(  said  toase,  to  bear  and  pay  aU  manmr  of 
taxes,  charges,  and  asseeanent^  oidhiary  .and  extraoidimiy, 
and  by  aanr  paemr  or  authority  whatsoever  to  be  leid,  tszed, 
er  imposed  either  on  Aeprenusse  or  npon  the  ownen,  or  ooea«> 
ptot%  er  tondtoids  tbeeBe^.or  in  respect  df  the  rsotrssenred,  or 
dm  premises  dtoarised.*  Held^  «n  appeal,  that  the  lessee  wss 
itohb  taaagr  the '•  PubHe  Water  Rate  "  levied  under  tbe  pio- 
visions  of  the  24  St  26  Vic.  cap.  72,  seotions  2,  64  Bovh, 
mpeffaaf,  LoHg/kUf  ynyeadsnf;  8  la  Jnx.  N.S.  270^  CootoL 
N.  P.  Court. 

PewjiifiB  y  $mani/r9mfiiKFHmm,']    AleHsmedein 
1848  eonteined  aetonse  enea^Hing  tha  tenant  ftem  tbe  psv* 
mentof**allinteeandtaxeeehaiied  and  ehaigeaUe  on  the 
— : .  the  teunmre  proportion  of  peoriate." 


Heidi  that  under  the  clanet  the  tenant  wae  eaeepptsd  fioa 
payesant  of  tha  demestto  water  wtalmneeed  by  the  DuUia 
Corporation  Water  worhe  Act,  2d  ds  26  Yea  a  chctu,  loo.  tod 
pera    <9^0fe0  v.  (Tardtoir,  8  Ir.  Jur.  NJ3. 881,  Q>& 

LEGACY. 
Bequest  of  XIOOO  to  tbe  8|  per  otnt.  Irish  stook  to  A,  snd 
if  she  died  unmarried  or  without  children,  Dvea  The  execa* 
tor  did  not  appropriate  stock  to  aaewer  the  legacy.  Beli 
that  this  was  a  general  legacy  of  so  much  money  •■  wosla 
have  purohased  £1000  stock  at  the  death  of  the  testatnz: 
that  the  exeoultor  was  liabto  to  nay  A.  interest  at  5  per  coat 
00  that  SDOV  ih>m  the  period  or  a  year  after  the  death  of  tbe 
O'ifoitoiif  Y.aHrc2i«^13Ir.CkBep.,68.    VL 

LBGACY  DOTY. 

AbequartefpsrMaaltyia 


BTtol  UmuiimmtpMJi'ML]  A  bequartefpsrMaaltyU 
a  will,  so  fl^vea  ae  by  anntogy  to  the  statets^  48  Bin,  a  4, 
(Rogliah)  te  be  a  mM  chantahto  hetnest  is  a  togw  for  e 
**  purpow  ni«^  diaritahle»r  witMfr  the  meaatogof  the  tttb 
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tection  of  the  5  &  6  Vict.,  c  82,  and  is  exempt  from  legacy 
antv.  AUomty-Gmeral  v.  Ayo<;  13  Ir.  d  L.  Rep.,  48. 
Exch. 

A  testator  directed  a  *xim  of  £2000  to  be  disposed  of  br  his 
cxecotors  to  sach  charitable  parpos^  or  for  the  promotion  of 
srt  and  indostry  in  Ireland,  in  such  manner  and  portion  as 
his  execnt4>rs  ahonld  in  their  discretion  thinic  roost  advisable. 
This  having  been  held,  in  a  suit  to  administer  tlie  testator's 
sssetSi  a  valid  charitable  bequest,  a  scheme  was  settled,  by 
wliich  the  executors  applied  the  fund  for  the  establishment  of 
s  perpetual  endowment  for  the  encouragement  of  stndents  of 
th«  Fine  Arts  in  Ireland.  Held,  that  this  was  a  legacy  for  a 
**pQrpo«e  merely  charitable,"  within  the  88th  section  of  the 
5  &  6  Vict.,  c.  82.    lb. 

EJbct  o/3eerei  ttmtfor  dbin'ty.]  B.  F,  the  testatrix,  by 
vill  bearing  date  the  lOtb  Febmary,  1829,  after  giving  seve- 
nl  legacies,  bequeathed  the  residue  of  her  real  and  personal 
esUte  *"  to  the  Rev  P.  D.  and  the  Most  Rev.  D.  M .,  and  to 
the  snrrhror  of  them,  his  heirs,  executors,  &c.,  requesting  that 
the  intentions  expressed  in  her  will  might  be  carried  into 
effect**  To  this  will  there  was  a  codicil  dated  7th  October, 
1 839,  as  follows:  "To  remove  any  doubt  as  to  my  intention 
u  to  the  devise  and  beqnest  of  my  real,  freehold,  and  perso- 
nal estatea,  I  declare  that  the  same  shall  go  to  the  said  P.  D. 
SLd  the  Most  Rev.  D.  M  named  in  my  wUI,  according  to  the 
directions  therein,  and  it  is  not  intended  that  same  or  any 
psrt  thereof  should  be  given  or  bequeathed  to  any  other  per- 
son.* Testatrix  died  6th  Mliy,  1850,  Most  Rev.  D.  M.  died 
FebroaiT,  1852.  and  ReT.  P.  D.  died  in  December,  1852,  ha- 
Tinjr  bequeathed  by  will  said  residue  to  Archbishop  C,  who, 
in  1853,  obtained  probate  of  said  last  mentioned  wilL  For 
this  residuary  sum  so  bequeathed  by  testatrix,  legacy  duty, 
ander  ai.d  by  virtue  of  the  Legacy  Duty  Acts,  at  the  rate  of 
ilO  per  cent  was  sought  to  be  enforced,  same  having  been 
bequeathed  to  strangers  in  blood.  Defendant  declined  to  pay 
time,  on  the  ground  that  certun  charitable  trusts  were  de- 
clared by  letters  written  by  testatrix  to  said  Most  Rev.  D.  M. 
snd  Rev  -P.  D.,  received  and  acceded  to  by  them  during  her 
fife,  and  acted  upon  after  her  death,  and  that,  therefore,  the 
perwnal  representatives  of  testatrix  were  bound  as  trustees  to 
apply  said  residue  to  purposes  merely  charitable,  and  that  the 
tnwt  was  one  which  a  conrt  of  eqnity  would  enforce,  and  that 
therefore  the  beqnest  of  the  residue  to  the  said  Most  Rev.  D. 
M.  and  Rev.  P.  D.  was  a  bMsquest  for  cfturitable  purposes,  and 
that  no  duty  was  payable  in  respect  thereof  Held,  that  a 
Acret  trust  cannot  be  made  available  by  tbe  legatee  for  the 
ptirpose  of  exemption  from  legw^  duty,  and  that,  therefore, 
the  gift  of  the  residue  contained  m  the  will  of  testatrix,  B.  F, 
wu  subject  to  legacy  duty,  and  was  not  exempted  bv  the 
3«tfa  section  of  5  &  6  Vict,  c.  82,  exempting  charitable  be- 
qae^ts  from  duty.  The  Attomw-GeHerai y,  CtUUn,  8  Ir.  Jnr.. 
N.S,189.     Each.  • 

— ♦ 

UBEL. 
I^Keatien  o/rtcordt,']  A  party  publishing  a  copy  of  a 
judgment  does  so  at  his  peril;  and  if  the  judgment  hiis  been 
latisfied  by  payment  before  the  publication,  and  he  publishes 
it  as  an  existing  liability,  he  is  hable  in  an  action  for  libel, 
ud  if  special  damage  has  followed,  in  an  action  for  a  false 
representation.    M*Nalfy  v.  Oldham,  8  Ir.  Jur.,  N.&,  86. 

Jnitification.']  Where  a  libel  charged  a  landlord  with 
harshness  and  oppression  in  evicting  his  tenants,  and  the  writer 
xided  that  he  had  seen  the  tenantr  receipts  for  payment  of 
i^Dt  up  to  the  29th  September,  two  months  and  a-half  prece- 
ding the  eviction.  Held,  that  this  statement  formed  matter 
of  aggraTation  which  should  be  justihed,  that  a  statement  in 
the  defence  that  the  tenante  had  paid  their  rents  up  to  the 
March  previous,  was  not  a  suffioieot  justification,  and  that, 
therefore,  the  defence  was  bad,  though  covering  other  parts 
of  the  libel.  Brabazon  v.  Potts,  8  Ir.  Jur.,  N.S.,  6.  Q.B. 
.  ^  here  the  charge  in  a  libel  was,  that  the  writer  had  seen 
^  the  hands  of  tenants  receipts  for  rent  up  to  a  certain  period, 
a  defence  that  the  writer  bad  seen  documents  purporting  to 
w  those  receipu  is  bad.     76. 

A  libel  must  be  justified  in  the  sense  charged  by  the  innu- 
endo   n. 

Plea  o/pii9ileg^e<mmunicaiio».l  In  an  action  by  a  solki- 
*pr  for  libel oia":  ained  in  a  letter  to  the  Secretary  of  the  Law 
^iety  thelifj  i  iaot  pleaded,  setting  out  certain  condact  of 


the  plaintiff  which  he  said  he  believed  to  be  improper  and  un- 
professional;  that  he  boheved  it  to  be  his  duty  as  a  member, 
of  society,  and,  as  such  interested  in  the  good  conduct  of  the 
profession,  to  bring  the  plaintifTs  conduct  under  the  notice  of 
the  Society,  who,  he  believed,  had  the  power  and  duty  of  in- 
stituting inquiry  so  a-*  to  prevent  the  rei>etition  of  tha  conduct 
complained  of;  and  that  he  wrote  the  letter  for  the  bonajide 
purpose  of  procuring  inquiry  and  preventing  the  repetition  of 
the  conduct  Held,  dissentiente  Fitzgerald,  J.,  that  this  defence 
was  good,  and  that  the  communication  was  privileged.  Earner^ 
ton  V   Greene^  8  Ir  Jur.  N  S,  293,  Q  B. 

In  an  action  for  libel  the  first  count  of  the  summons  and 
plaint  alleged  that  the  plaintiff,  having  employed  an  attorney 
to  recover  a  sum  of  ZSl  *due  to  him  by  one  Henderson,  the 
defendant,  maliciously  contriving  and  intending  to  injure  the 
character  of  the  plaintiff*s  wife,  and  to  deter  the  plaintiff 
from  prosecuting  his  suit,  and  cause  it  to  be  believed  that  the 
eonduct  of  the  plaintiffs  wife  was  of  so  atrocious  a  nature  that 
her  life  would  be  sacrificed  by  the  persons  in  the  neighbour- 
hood if  she  remained,  addressed  a  letter  to  the  attorney  em- 
ployed to  reco%-er  the  331.  The  second  count  commencing 
with.  ^^  the  said  defendant,  contriving,  and  intending,  as  in  the 
preceding  paragraph  particularly  set  forth,"  proceeded  to  set 
out  the  letter,  which  was  a  histoxy  of  the  plaintiff's  supposed 
cause  of  action  a  gainst  Henderson,  and  contained  this  sentence, 
*•  This  Mrs.  Halloran  has  been  very  troublesome  for  some  time 
past  and  has  brought  the  neighbourhood  in  which  she  lives  into 
a  turmoil  by  the  roost  reprehensible  conduct,  so  much  so  that 
it  is  as  much  as  her  life  is  worth  to  remain  here.**  The  de- 
fendant pleaded  to  the  second  count  of  the  summons  and 
plaint  that  tlie  plaintiffs  were  the  tenants  of  P.  H.  T. ;  that 
the  defendant  was  the  agent  of  P.  H.  T. ;  that  the  said 
Henderson  was  in  the  employment  of  the  defendant  as  bailiff 
on  the  estate  of  P.  H.  T. ;  that  in  pursuance  of  an  agreement 
between  all  tiie  parties,  the  said  Henderson,  bpr  the  defen- 
dant's directions,  sold  the  good-will  of  the  plamtiffs  in  the 
lands  held  by  them  for  83/  ;  that  the  plaintiffs  afterwards 
refused  to  comply  with  the  agreement  as  to  the  application  of 
the  said  sum,  and  employed  the  said  attorney  to  bue  the  said 
Henderson  for  the  same,  and  that  the  defendant  did  write  and 
publish  the  said  letter,  believing  the  matter  therein  stated  to 
be  true,  and  to  protect  his  said  servant,  the  said  Henderson, 
from  vexatious  litigation.  Held,  that  the  letter  was  a  privi- 
leged communication.  Halloran  and  Wife  v.  TAompson,  8  Ir. 
Jur.  N.S.  332,  CP. 

Held,  also,  that  as  malice  was  impliedly  rebutted  by  the  plea, 
the  absence  of  the  words,  "  bona  fide  and  without  malice," 
would  not  make  it  bad  on  demurrer.    lb. 

Held,  also,  that  if  the  occasion  was  exceeded,  the  alleged 
excess  was  a  question  for  the  juxy.     lb. 

The  rule  in  RuckUy  v.  Kieman^  7  Ir  C.  L.  R.  76,  regarding 
the  treatment  of  a  plea  upon  general  demurrer,  repeated.     lb. 

Pleading  in  action  for  J  In  an  action  of  libel  a  defence 
that  tbe  alleged  libel  was  a  fair  comment  in  a  newspaper' 
upon  the  plaintiff*s  acts,  must  allege  that  the  article  was  a 
fair  comment  upon  the  plaintiff's  conduct  on  the  occasion 
therein  referred  to.  Clinton  v.  Hwdenon^  13  Ir.  G.  L.  Rep. 
app.  xliii.  Exch. 

The  pleas  in  The  Earl  of  Lucan  v.  Smithj  26  L.  J.  Exch. 
94,  note  2,  Bullen  and  Leake's  Piec  in  Pleading,  2nd  edn.  p. 
614,  disapproved  of.     Tb 

The  introduction  of  untraversable  averments  into  the  sum- 
mons and  plaint,  such  ns  laudatory  statements  relative  to  the 
plaintiff,  is  a  very  objectionable  practice,  and  tends  to  mislead 
jwies  from  the  real  questions  in  dispute.    lb, 

♦ 

LIMITATIONS  (STATUTE  OF.) 

Non-payment  of  interest  on  charffe,"}  A  term  of  600  years 
was  vested  in  trustees  for  the  purpose  of  raising  a  charge  of 
8,0001  No  part  of  this  charge  was  raised,  but  interest  on 
2,000  was  paid  to  the  parties  entitled  to  the  enture  charge 
when  raised.  No  interest  had  been  paid  on  the  remaining 
1,000  for  upwards  of  40  years.  (Juare,  was  a  claim  on  foot 
of  this  l,000t  barred  by  the  Statute  of  limitations?  In  re 
Coane,  8  Ir.  Jur.  N.S.  124,  Ch.  App. 

Adverse  possession.^  A.,  being  seised  in  fee  of  lands  in  Fre- 
Und,  granted  an  annuity  in  the  year  18 12.  In  1 820,  A  became 
resident  in  England,  and  the  then  usual  deeds  of  couveyunce 
were  executed.  In  the  year  1822,  the  grantees  of  the  an- 
nuity filed  a  bill  in  Chancery  in  Ireland,  tor  a  receiver,  and 
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prayed  proceM  against  the  assignees  in  the  English  inaol- 
rencj,  tibo  however  never  answered.  The  possession  of  A. 
remained  undisturbed  bj  the  assignees;  and  in  the  year  1828 
a  receiver  was  appoiated  over,  and  went  into  possession  of  the 
lands,  and  was  in  possession  at  the  time  of  the  filing  of  the 
petition  for  sale  in  this  matter.  On  the  31st  of  July,  18CI, 
the  e»signees  conveyed  tho  lands  to  the  owner  in  tlits  matter, 
ffubject  to  the  annuity.  On  a  petition  for  sale  presented  by 
the  owner— Held,  that  the  conveyance  of  the  21st  July,  1861, 
was  inoperative ;  that  the  title  of  the  assignees  was  barred  by 
the  Statute  of  Limitations,  and  that  the  possesion  had  al- 
ways been  advene  to  them.  /»  re  BiOUr^  18  Ir.  Ch.  Rep. 
45?,  L.  E  C. 

. ♦ . 

LUNACY. 

Carrymff  mi  trade  fir  benefit  o/kmaiie.1  Where  a  lunatic 
is  the  proprietor  of  a  trading  establishment  yielding  large  an- 
nual profits,  the  true  value  of  which  cannot  be  realised  by  a 
eale,  Semble^  the  Court  will  allow  it  to  be  carried  on  (or  hie 
benefit  nndei  a  manager.  In  re  Bowiett  a  hmatk,  8  Ir.  Jur. 
N  S.  C3,  a 

— 4 — 
MAGISTRATK. 

AcHom  agaimt']  To  an  action  of  assault  and  false  impri- 
sonment, the  defendant  pleaded  that  he  was  a  .lustice  of  the 
Peace  for  the  County  of  K. ;  that  K.  M.  made  en  information 
on  oath  that  he  had  lent  a  gun  to  P.  L.,  who  hud  afterwards 
neglected  to  return  same,  and  that  he  had  reason  to  believe 
that  it  was  in  the  possession  of  the  plaintiff,  who  was  a  pawn- 
broker ai  A. ;  that  thereupon  the  defendant  issued  a  warrant 
to  the  oonstabnlary  to  search  for  the  gun,  and  to  arrest  the 
party  in  whose  fiossession  it  was  found  ;  that  the  police  found 
the  gun  in  the  plaintiff's  possession,  and  arrested  hhn,  and 
brought  him  before  the  defendant  and  another  Justice,  who 
thereupon  caused  the  plaintiff  to  enter  into  a  recognizance  to 
answer  the  charge  at  a  subsequent  sessions,  when  an  order 
was  made  for  the  restitution  of  the  gun ;  and  that  the  order 
and  warrant  had  not  been  quashed  upon  cerHontri,  and  still 
remained  in  (orce.  Held,  that  so  far  as  the  defence  proceeded 
on  the  Pawnbroker's  Act  (26  G.  3,  a  43,  s  13),  the  act  of 
the  derendant  could  not  be  justified,  inasmuch  as  it  neither 
appeared  that  the  gun  had  been  unlawfully  pawned,  nor  was 
there  any  charge  of  felony  alleged  in  the  information ;  and 
that  the  defendant  IukI  to  that  extent  acted  without  any  ju- 
risdiction ;  but  that,  regarding  the  warrant  as  one  for  procur- 
ing the  attendance  of  the  ^iutiff  at  the  Petty  Sessions, 
the  subsequent  orders  had  been  made  in  the  same  matter,  and 
that  the  defendant  had  not  acted  wholly  without  jurisdiction; 
and  that  until  the  orders  had  been  quashed  pursuant  to  the 
12  Vic.  c.  16,  8.  2,  no  action  in  respect  of  what  was  done  un- 
der the  warrait  was  maintainable  against  the  defendant, 
M'DonaJd  y.  Bulwer.  13  Ir.  C  U  li  649,  C.P. ;  aa  8  Ir.  Jur. 
N.S.  12. 

Notice  of  action  agatnaUl  ^^  *^  action  against  a  Jnstioe, 
for  acts  done  by  liim  in  the  execution  of  his  office,  the  defen- 
dant cannot,  &t  the  trial,  avail  himself  of  the  provisions  of 
the  Protection  of  Justices  Act  (11  &  12  Vict  c.  16),  requir- 
ing the  service  of  a  notice  of  action,  unless  tbo  want  of  such 
notice  has  been  relied  upon  in  pleading  (Lefroy,  C  J.,  die- 
tentienie),     Lamrenton  v.  Bill,  13  Ir.  C.  L.  Hop.  1,  ExchCh. 

LegaUty  of  order.'\  Quare — Is  an  order  or  conviction, 
though  drawn  in  exact  conformity  with  the  fbrm  sanctioned 
by  the  Lord  Lieutenant  in  council,  pursuant  to  the  statute, 
legal,  if  it  does  not  state  the  fact  which  gave  jiuiadiotion  to 
the  justiccA?  The  Queen  v.  The  Justices  of  Peace  for  1h€ 
County  of  Dublin,  13  Ir.  C.  L.  Rep.  375,  Q.B. 

Justices  acting  out  of  Peltty  BcmvomT^  Summary  oonviction 
(made  by  two  justices  oui  of  Petty  SesMiond)  quashed,  because 
it  did  not  appear,  ou  tho  return  to  a  writ  of  certiorari  to  re- 
move the  conviction,  &a,  that  the  now  prosoeutor  (the  de- 
fendant in  the  Court  below),  was  in  fad  unable  to  give  bail 
for  his  appearance  at  Petty  Sessions.  The  Qu/e  n  v.  The  Jus- 
iice$  of  Peace  for  the  County  ofDudUn,  13  Ir.  C.  L.  Rep.  375, 
Q.B. 

SemhJe,  that  it  ft  the  duty  of  two  justices  acting  out  of 
Petty  Sessions  to  take  the  initiative,  and  require  the  defen- 
dant to  give  bail.    76. 

Conviction  for  tippling  in  house  not  duly  licensed,']  The  8rd 
and  4th  section  of  the  17  &  18  Yic^c.  89,  apply  ezclucively 
to  whoro  there  is  no  licence  at  iJl ;  thereforei  where  A.  B.  was 


convicted  under  the  4th  eeetion  by  the  magistrates  of  th< 
Metropolitan  Police  Court,  of  having  been  found  to  be  tippfto^ 
on  nnltcen^ed  premises,  and  C  D.,  the  owner  of  the  piemisesi 
was  convicted  under  the  3nl  section  of  having  sold  and  kepj 
for  sale  beer,  not  being  duly  licensed,  and  !t  apprtrei  thsi 
the  premises  in  qne^tion  Were  licensed,  but  not  licensed  foi 
the  snld  of  beer  to  be  consumed  on  the  premises,  lacfi 
convictionn  were  qnashed.  Cttnmngham,  appJkmii  Witkinl 
respondent,  8  Ir.  Jur.  N.S.  392,  C,P. 
— ^#— 
MAINTENANCE. 

Deed  tfoid  under  elatute  againML]  A.  bnnght  an  ejectment 
on  the  title,  for  the  recovery  of  certain  premiies  which  ha 
claimed  nnder  a  convoyance  from  B.,  who  was  the  grantee  oj 
C,  who  had  at  the  time  of  the  mnt  been  oat  of  the  sctDsl 
possession  of,  and  of  the  receipt  S,  the  rents  and  profits  of  tbs 
premises  for  several  yean,  adod  which  possession  the  plsiatin 
songht  to  obtain  by  the  present  action.  Held,  that  the  m 
Car.  1,  sees.  8,  c.  15  (Ir.),  against  maintenance^  Jce.,  and  thd 
unlawful  bvving  of  titles,  was  still  in  force,  and  was  not  re-i 
pealed  or  affected  by  the  8  &  9  Vic  c  106,  s.  6,  wbidi  ap- 
plied ezclusivoly  to  England,  and  consequently  that  the  deed 
nnder  which  A.  chiimed  waa  void.  Ntdaon  v.  Small,  13  Ir. 
a  L.  Rep.  658,  C.P. 

SenMe,  that  the  latter  enactment  waa  not  intended  to  ap- 
ply to  transfers  of  disputed  rights  of  entxy.    Jh, 

Action  for,"]  Where  the  fir»t  count  of  the  soramonisnd 
plaint  complained  that  defendant  unlawfully,  malicioasljj 
and  without  reasonable  or  probable  cause,  and  witboat  bar- 
ing any  interest  in  the  suit  thereaAer  mentioned,  did  ad- 
vi^  procure,  instigate,  and  stir  up  one  J.  B^  then  being  a 
pauper,  to  oonimencie  and  prosecute  an  action  forshoderui 
the  Conrt  of  Queen*s  Bench,  against  the  plaintifi,  in  which  ac- 
tion the  now  plaintiff  did  appear  and  defend  the  same,  and  the 
now  plaintiff  further  saith,  that  by  and  through  such  adrioe, 
procurement,  instigation,  and  stirring  op  as  aforesaid,  theaaid 
J.  Bw  did  in  iaet,  without  reasosable  and  probable  canse,  com- 
mence and  prosecute  the  said  action  (or  slander,  aud  that 
such  proceedings  were  thencefortS  had,  &e.  The  thir^  count 
complained  that  the  defendant  wrongfully,  unlawfully,  vexa- 
tiously,  and  maliciously,  and  without  having  any  ground  for 
the  thereinafter  mentioned  jaction,  caused  to  be  commeoced 
and  prosecuted  in  the  Queen's  Bench  an  action  of  slander 
against  the  said  plaintiff  by  the  said  J.  B.,  in  which  action 
the  now  plaintiff  did  appear  and  defend  the  same  bj  reason 
whereof,  &&  Held,  that  the  couuts  should  be  set  aside,  io- 
asmuch  aa  there  was  no  averment  of  the  tenniaation  of  the 
action  of  slander  before  the  bringing  of  the  present  action,  or 
that  same  was  brought  without  reasonable  and  probable  cause. 
Pope  V.  CoaUs,  8  Ir.  Jur.  NJ5.  398,  Exoh. 
♦ 
MARSHALSEA  (Fous  CoirBi»> 

JtegvXadon  and  discipline  o/.]  The  power*or  making  and  bI- 
tering  the  rules  and  regulations  of  the  Four  Courts  Marshal 
sea,  and  of  every  prison  in  Ireland,  was  transferred  by  the  19 
&  20  Vic.  c.  C8,  s.  3.  from  the  Court  of  Queen's  Bench  to  th* 
Lord  Lieutenant.  The  powers  of  inspection  and  punishment 
given  to  the  marshal  by  the  thirtieth  of  the  rules  of  1857  for 
the  regulation  of  the  Four  Courts,  Marshalsea,  may  be  exe^ 
oised  by  the  local  inspector,  under  the  thirty-seventh  of  tlioee 
rules,  when  the  marshal  is  present  m  the  prison,  as  well  ai 
when  he  is  absent,  or  ill  Carpenter  v.  Teethgt  13  Ir.  C  u 
Repu  525,  Exch.  . 

SembU,  that  the  deputy-marslial  can  exercise  the  powers  of 
the  marshal  only  during  the  illness  or  absence  of  the  Islter. 
lb. 

♦     ■ 
MEDICAL  ACT.  ^ .    ^ 

When  the  registrars  of  tho  Branch  Medical  Coonea  insert* 
in,  and  aflerwirds,  by  order  of  such  Branch  Conncfl,  »»« 
without  notice  to  the  party  registered,  strikes  out  of  the  re- 
gister the  description  of  A  qualification  which  the  ^'^^f\ 
produced  to  the  registrar  by  tlie  claimant  did  n<*  "^'^}^ 
he  had  obtained,  the  Court  wiU  not  by  mandamus  <»«nP^ 
registrar  to  re-insert  such  description.  The  <>•••■  ▼•  ^^*^ 
I3  1r.  C.  L.Rep,898,Q.B. 

♦ 

NATIONAL  DEBT.  ^    . 

Commiseumere  for  reduction  of]  On  motion  to  make  sMOj 
lute  a  conditional  order  to  suhititnte  aervioe  of  the  wnt  « 
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Hunmotis  and  plaiut  on  the  Commiflsionen  for  the  Reductioo 
if  the  Kational  Debt,  who  vrere  living  oat  of  the  jaiiadietion 
of  the  Court,  by  serving  the  eecretary  of  the  Bank  of  Ireland, 
it  v&s  held,  that  the  commiisioners  conld  not  sae  or  be  sued 
Ui  the  capacity  of  a  corporate  body,  iaasmach  as  they  were 
Bot  a  corparatioo  having  perpetual  snccession.  and  that  they 
existed  no  farther  than  the  paying  off  the  National  Debt,  and 
thtt  therefore  the  motion  must  be  refused.  M*Ihnald  v.  Tke 
Cmmutitmen/or  tke  ReAieUom  0/  tke  National  J>ebt,  8  Ir. 
Jiff.  N.S.  346;  Exch. 

— ♦— 
NEGLIGENCE. 

Sespomgibm^  ofraXboatf  company  fir  drfeUi  ta  eaymet.]  A 
railway  company  are  responsible  for  all  defects  in  their  en- 
gioea,  whether  concealed  or  not,  and  are  not  protected  by 
plesding  that  they  bought  the  engine  from  a  competent  ma- 
Bofsctarer.  BumM  y.  The  Cork  and  Bandon  JUuiway  Comr 
pa»9. 8  Ir.  Jur  N  &  71,  Ezch. ;  b.  c  13  Ir.  C  L.  Rep.  543. 

Plea  of  eontribiUory  negligence.']  The  summons  and  plaint 
eomplaioed  that  the  defendant  was  possessed  of  a  certain  horse 
tad  carriage,  which  horse  and  carriage  was  under  the  care  and 
goremmentof  a  servant  of  the  defendant;  and  defendant,  by  his 
Bud  servant,  socarelessly,  negligently,  and  unskilfully  managed 
and  drove  the  said  horse  and  carriage  in  a  public  street  and 
hlghvay,  that  bv  and  through  the  carele^ness,  negligence, 
aod  vrant  of  skill  of  the  defendant  by  his  said  servant  the  said 
borse  and  carriage  were  forced  and  driven  against  the  nlain- 
tiff,  whereby  the  plaintiff  was  thrown  down  and  woaudeo,  and 
K%i  for  a  large  time  sick  and  permanently  disabled.  The  3rd 
defenoe  thereto,  '*  lliat  pkiutiff  might,  by  the  exercise  of  or- 
dinary care,  have  avoided  the  consequence  of  the  carelessness, 
iKglijiience,  and  want  of  skill  of  defimdant's  servant ;  and  that 
the  plaintiff  did  not  exercise  such  ordinary  care ;  and  that  by 
ressoQ  of  each  want  of  ordinary  care  the  plaintiff  contributed 
to  the  occurrence  of  the  injury  in  summons  and  pUint 
eomplained  of,"  was  ordered  to  be  amended  bv  inserting 
Uis  word  **'  dinctly  **  before  the  word  **  oontribated.**  Lavlor 
T.  Wheeler,  8  Ir.  Jur.  N.S.  397,  Exch. 
♦ 
NEW  TRIAL. 

htufekni  groimda  fir  grantrngJ]  An  allegation  in  thU 
Court,  that  the  verdict  at  the  trial  was  upon  the  whole  unsa^ 
tiibctory,  and  that  a  new  trial  ought  to  be  granted,  is  not  a 
groDod  for  disturbing  the  judgment  of  the  Court  below. 
%ei  V.  Dexter,  13  Ir.  C  L.  Rep.  22. 

See  EjBCTMBsrT—ExosmoMs  (Bill  or). 

♦ 

NOTICE. 

ConttnteOee  notice."]  J.  R.,  the  owner  of  the  estate,  who 
vss  also  also  a  solicitor,  executed  a  mortgage  on  the  20th  of 
March,  185G,  to  M.  S.  to  secure  the  repayment  of  £4,000, 
which  was  registered  on  the  3rd  April,  1869.  J.  R  executed 
toother  mortgage  on  the  1st  of  Ifebruarjr,  1859,  to  A.  B.  to 
wcare  £3,000,  and  this  mortgage  was  registered  on  the  28rd 
March,  1859.  And  on  the  7th  March,  1859,  J.  R.  executed 
a  lease  of  the  lands  to  P.  M.  for  thirty  years,  at  a  rent  of 
£^5,  P.  M.  paying  one  year,s  rent  in  advance,  and  a  fine  of 
XI  5.00.  The  lease  was  registered  00  the  1 6th  of  March, 
1859,  and  was  drawn  and  registered  by  J.  R.  the  lessor,  for 
whifih  P.  M.  paid  the  cosU  out  of  pocket  P.  M.  alleged  a 
cttftom  for  the  landlord*s  solicitor  to  prepare  the  tenant*s 
lease,  and  denied  that  he  retained  or  employed  J.  R.  as  his 
solicitor.  Held,  that  J.  R^  the  lessor,  having  drawn  and  re- 
gistered the  lease,  was  the  solicitor  for  P.  M.,  the  lessee;  and 
therefore  that  P.  M.  had  notice,  through  J.  R.,  his  solicitor, 
ot  the  prior  nnregbtered  mortgages  executed  bjr  J.  R-,  and 
loeordin^y  that  he  was  not  entitled  to  prioritv  over  the 
mortgagees  by  reason  of  his  lease  bemg  first  on  the  registry. 
&  Borke'e  Eeiate^  8  Ir.  Jur.  N.3.  53,  L.  E.  C ;  8  a  1;>  Ir. 
Ch.  Rep.  273. 

A.,  the  owner  of  pn  eetate,  and  also  a  solicitor,  executed  a 
nwrtgage  to  ^,  dated  the  29th  of  March,  1 853,  and  registered 
the  Srd  of  April,  1859.  On  tbo  ist  of  March,  1869,  a  lease, 
oa  fine,  of  the  same  lands  were  ezeoated  by  A.  to  G.,  and  this 
vaa  legisteMd  on  the  iCth  of  March,  1859.  This  lease  was 
drawn  and  re^^tered  hy  A.,  for  which  he  wae  paid  by  (X  the 
eeau  out  of  pocket.  I^Id,  that  A  having  drawn  and  regi*- 
tsred  the  lease,  was  the  solicitor  of  C  in  the  traoeaotion,  and 
t^t  C,  therefore,  had  notice  through  A.  of  the  prior  onre- 


fistered  mortgage  to  B.    As  HorkeU  Estate^  8  Ir.  Jur.  N.3 
45,  Ch.  App. 

— ♦— 
PARTITIOIJ. 
Return  of  eomiiiw».'«ers.J  Where  the  commissioners^  re- 
turn to  a  writ  of  partition  varied  in  some  respects  from  the 
directions  given  in  the  Master's  report,  and  also  made  no  pro- 
vision for  Uie  allotment  to  an  owner  in  own  possession  of  por- 
tion which  he  had  purchased  pendente  lite,  tne  Court  refused 
to  set  aside  the  return,  the  other  owners  not  objecting  to  the 
allotmente  made  to  them,  and  no  misconduct  on  the  p&rt  of 
the  commissioners  being  proved.  Fitzgerald  t.  Maeeg^  8  Ir« 
Jur.  N.a  229,  R. 

PAYMENT. 

JEfect  of  pagtneiU  into  Court  of  Bankruptcg  before  action.] 
A  issued  a  trader-debtor  summons  under  the  Bankruptcy  and 
Insolvency  Act,  against  B-,  claiming  £104.  B.  appeared  in 
the  Bankruptcy  C^urt,  and  admitted  a  sum  of  £39  to  be  due, 
which  sum,  upon  the  refusal  of  A.  to  accept  it,  he  paid  into 
the  hands  of  tne  official  assignee.  A.  subsequently  brought 
an  action  against  B.  for  goods  sold  and  delivered,  claiming 
£104.  B.  pleaded  payment;  and  in  his  particulars  of  pay- 
ment, amongst  other  items,  specified  the  £89  paid  into  the 
Court  of  Bankruptcy.  Befbre  the  defence,  but  after  the  issu- 
ing of  the  summona  and  plaint,  A,  with  B-'s  consent,  had 
drawn  the  i:39  out  of  the  JSankmploy  Court,  the  order  to  pry 
the  money  out  being  made  without  prejudice  to  A.*s  right  to 
proceed  for  the  reooveiy  of  the  balance  claimed  by  him.  The 
questions  in  the  actions  in  the  action  were  referred  to  the 
Master  of  the  Court,  who,  af>er  giving  the  defendant  several 
credits,  including  credit  for  the  €39  paid  into  Bankruptcy, 
found  that  he  still  owed  the  plaintiff  £15.  Held,  that  the 
payment  into  the  Bankruptcy  Court  of  the  £89  must  be 
treated  as  a  payment  by  the  defendant  to  the  plaintiff  before 
action;  that  all  that  A  had  recovered  in  the  action  was  £15, 
and  that  therefore  he  was  entitled  to  half  costs  only.  Jacobs 
y.  Bemal,  8  Ir.  Jur.  N.S.  183,  Q.B 

— ♦ 

PLEADING.-  L  Equity. 

Charge  of  fittud,]  Though  fraud  be  charged,  and  not 
proved,  if,  on  the  facts  staod  and  proved,  without  refere  ice 
to  the  charge  of  fraud,  a  right  of  relief  is  establishef  I,  the 
Court  ought  not  to  dismiss  the  petition.  Lombard  r,  Hickeon* 
13  Ir.  Ch.  Rep.  562,  R. 

Where  a  petitioner  pleads  facts  which  disclose  grounds  of 
equitable  relief,  he  is  entitled  to  obtain  that  relief,  altliough 
the  petition  contain  charges  of  fraud  which  fail  in  evidence, 
and  its  frame  is  merely  pointed  to  obtain  reh'ef  upon  the  case 
of  fraud.     Lombard  v.  Hickeon,  18  Ir.  Ch.  Rep  588,  Ch.  App. 

A  petition  which  makes  onsostained  charges  of  fraud  is  not, 
on  that  account,  to  be  dismissed,  if  there  be  in  it  facts  pro- 
perly pleaded  and  sustained  in  froof,  which,  if  not  connected 
with  the  charge  of  fraud,  would  confer  a  right  to  relief. 
Beale  y.  BiUing,  18  Ir.  Ch.  Rep.  250,  C. 

WUde  V.  GUiton,  I  H.  of  L.  Cas.  605,  oonddered  and  ex- 
plained,   lb 

WUfid  defmU.]  General  allegations  of  wilfhl  neglect  in  a 
petition  against  a  land  agent,  though  supported  by  specifio 
evidence  of  neglect  in  particular  cases,  are  not  sufficient  to 
entitle  the  petitioner  to  an  inquiry  respecting  wilful  neglect. 
Bond  v.  M'Walty,  13  Ir.  Ch.  Rep.  174,  C. 

In  a  petition  praying  a  reference  to  the  Master  on  the 
ground  of  wilful  default  on  the  part  of  a  kind  agent— Held, 
that  the  rule  which  requires  some  speoific  case  of  wilful  de- 
fault to  be  charged,  is  sufficiently  fulfilled  by  a  reference  in 
the  petition  to  certain  accounts  put  in  evidence,  on  the  face 
of  wnich  such  wilful  defkult  is  apparent  Pennefather  v.  Bol^ 
Urn,  8  Ir.  Jur.  N.S.  45,  R. 

In  a  petition  praying  a  reference,  on  the  ground  of  wilful 
default  on  the  ^exX  of  a  land  agent,  Held,  that  the  rule  which 
requires  some  specific  instance  of  wilful  defimlt  to  bo  charged 
was  not  sufficiently  fulfilled  by  a  reference  m  the  petition  to 
certain  accounts  put  in  evidenoa,  oa  the  face  of  whioli  soch 
wilful  default  was  alleged  to  be  apparent.  Pemrf^Aer  v. 
BoUony  8  Ir.  Jur.  N.S.  221,  Ch.  App. 

Peaae/uAer  V.  B0&M1,  8  Ir.  Jur.  N.S.  45,  rsvened.    lb.' 

Proffer  aUtrwOioe  refjf^]  The  glebe  lands  of  T.  were 
held  ander  a  lease  of  lives  renewable  ^  ever,  the  last  life  in 
whieb  had  dropped  on  tho  death  of  A     The  petition  of  a 
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prayed,  first,  to  have  the  glebe  lands  declared  to  be  discharged 
from  aoy  lease  or  rent;  secondly,  that,  if  subject  to  the  lease, 
compensation  should  be  made  to  G  for  his  loss  as  purchaser; 
and  lastly,  that,  if  necessary,  a  renewal  of  the  lease  should  be 
executed  by  X.  to  G.  Held— That  the  frame  of  the  petition 
was  not  open  to  objection,  aud  that  the  prayer  for  alternative 
relief  was  admissible.  Belcher  v.  Bradjf^  8  Ir.  Jur.,  N.S., 
205.     Ch. 

PLEADING-II.  Law. 
Action  by  huaband  and  wife — MUfoinder.  |     In  an  action  by 

A,  jointly  with  B,  his  wife,  to  recover  from  D.  a  sum  oi  £22, 
**  money  received  by  the  defendant  for  the  nse  of  the  plain- 
tiffs.** The  defendant  demurred,  upon  the  ground,  amongst 
others,  that  it  did  not  appear  whether  A  was  suing  in  his 
own  right  or  in  the  right  of  his  wife.  Held,  that  it  ought  to 
have  appeared  from  the  summons  and  plaint  in  what  interest 

B.  had  been  joined  as  co-plaintiff  with  A;  and  that,  notwith- 
standing  the  Common  Law  Procedure  Act,  1853,  bees  84-7, 
the  misjoinder  was  the  subject-matter  of  a  demurrer  CahiU 
T.  M'DwDoU,  18  Ir  C.  U  Rep ,  481.    C.P. 

AceowU  stoted.]  A  ooont  in  a  summons  and  plaint  com- 
plaining **  that  the  defendant  is  indebted  to  the  pUintiff  in 
the  sum  of  i£6d  14s.,  money  payable  by  the  defendant  to  the 
plaintiff  on  an  account  stated  between  them,"  held,  good  on 
demurrer.  Lord  Aldbonmgh  v.  Hagarty^  8  Ir.  Jnr.,  N.S., 
S41.    Q.B. 

Action  for  §xeeaaive  distress.^  On  a  motion  to  set  aside  a 
paragraph  of  summons  and  plaint  alleging  that  defendant  dis- 
trained for  certam  "pretended  arrears  *'  of  rent  goods  of  plain- 
tiff of  greater  value  than  "the  actual  arrears.**  Held,  that 
the  form  was  good.  M'Gurkin  v.  Dobbin^  8  Ir.  Jur.,  N.S, 
811.    ConsoLCh. 

CotmtformaHcioutjn'ottcution,'}  Where  the  first  and  se- 
cond counts  of  the  summons  and  plaint  complained  of  an  as- 
sault and  false  imprisonment,  and  the  third  count  complained 
**  that  the  defendant  falsely  aud  maliciously,  and  without  any 
reasonable  or  probable  cause,  charged  the  plaintiff  with  hav- 
ing committed  a  certain  offence  punishable  by  law,  to  wit, 
having  feloniously  stolen,  &&,  and  upon  said  last-mentioned 
charge,  the  defendant  falsely  and  'maliciously,  and  w  it  1 1  out 
any  reasonable  and  probable  cause,  caused  and  procured  tlie 
plaintiff  to  be  arrested  and  taken  into  custody  by  a  certain 
police  constable,  aud  to  be  brought  along  certain  streets  ir 
the  town  of  C,  and  to  be  imprisoned,  to  the  plaintiff^s  da- 
mage,** &C.,  it  was  Held,  that  the  third  count  was  bad  as  a 
count  for  malicious  prosecution,  in  not  averring  that  the  pro- 
cess had  terminated  before  action  brought,  and  that  the  aver- 
ments of  malice  and  absence  of  reasonable  and  probable  cause 
were  unnecessary  and  embarrassing.  AlUn  v.  MCoomhe^  8 
Ir.  Jur.,  N.S.,  811.     Exch. 

'  Difference  between  amount  stated  in  body  o/ plaint  and  m 
prayer  o/judyment.']  A  summons  and  plaint  contained  two 
counts,  one  upon  a  bill  of  exchange,  and  another  for  goods 
sold  and  delivered,  making  together,  £*J6  10«.  7d.  The 
prayer  of  the  plaint  prayed  judgment  for  £106  10s.  7<f,  and 
mterest.  The  bill  of  particulars  included  a  sum  for  interest 
upon  the  bill  of  exchange,  which,  when  added  to  the  two 
sums  claimed  in  the  two  counts,  amounted  to  £106  10s.  7d. 
The  Court  refused  to  set  aside  the  summons  and  plaint  as 
embarrasung.  Wcdiington  v.  Greer,  8  Ir.  Jur.,  N.S.,  289 
CP. 

Setting  aside  tufnmona  and  plaint']    The  first  count  of  the 

tummons  and  plaint  complained  that  the  defendant  ^'mali- 

ioasly  contrived,  and  did  contrive  to  injure  the  plaintiff.** 

Held,  that  this  must  be  set  aaide.    Madden  v.  MaxwelL  8  Ir. 

Jur.,N.S,269.    GP. 

The  second  count  of  the  same  summons  and  plaint  com- 
plained that  the  defendant,  wilftilly  and  wrongfully  intending 
to  ii\]ure  the  plaintiff,  wrote  the  words,  "No  one  would  trust 
Mr.  Madden- **  The  words  *' falsely  and  maliciously"  were 
wanting.  Held,  that  this  count  was  not  open  to  objection, 
lb. 

Setting  aside  demurrer.]  Where  in  an  action  of  covenant 
upon  a  deed,  the  defendant  who  had  the  deed  in  his  custody, 
pleaded  by  referring  to  the  deed,  making  profert  of  it,  and 
then  demurred,  tp  the  tummons  and  plainti  on  the  ground  that 
the  d6ed  contained  no  such  covenant  as  that  sued  upon,  the 
Court  set  aside  tlie  demurrer  as  Irregular.  Mahsr  v.  PurceUt 
13  Ir.  C.  L.  Rep ,  133.    Exch. 


Plea  ofUbenan  tenementum,]    In  an  action  of  tre»pa.«s 
land,  the  plea  of  Uberum  tenemenium  will  not,  as  a  gene 
rule  be  allowed,  and  if  pleaded  will  be  set  aside     Prender^a 
▼.  Lord  Pluniet,  13  If  C  L.  Rep.,  93,  Ex. 

D^enee  in  ejectment  for  nom-paymmt  of  rent]      Ej«ctmeiK 
for  non-payment  of  rent,  claiming  six  years'  arrean^      Plt» 
**  That  the  rent  of  the  said  premises  is  not  la  arrear,  and  th 
the  defendant  discharged  the  sud  rent  and  every  p«n  there 
to  the  said  plaintiff,  before  the  oomisanoenieot  c^  the  aetion.*^. 
Held,  a  bad  plea  because  it  did  not  go  on  to  show  iow  tliaj 
rent  had  been  discharged.    Hugkee  v.  Browne,  13  Ir.  C  I« 
Rep.,  app  V.    Q.B.  j 

Pleajueti/ying  acts  under  easement]  The  61st  section  or 
the  Common  I^w  Procedure  Act,  18o3,  has  not  altered  the 
rule  that  a  plea  which  justifies  an  act  complained  of  under  an 
easement  must  set  out  the  particular  title  upon  which  the 
defendant  rtdies.    BaU  r.  Burton^  8  Ir.  Jur.,  N.S^  391.    CP. 

Plea  of  payment]  A  plea  of  payment  to  an  action  for  the 
price  of  goods  sold  and  deKrered  fh>m  time  to  time  in  such  a 
manner  that  the  items  oonstitnting  the  plaintiff*s  claim  are, 
many  of  them,  infinitesimal,  and  an  endonement  of  particu- 
lars alleging  the  impossibilitv  of  funushing  the  dates  and 
amounts  of  the  payments  so  pleaded,  from  the  nature  of  the 
transactions  between  the  plaintiff  and  defendant,  will  not  be 
set  aside,  upon  the  ground  that  by  the  same  the  plaintiff  ii 
exposed  to  the  risk  of  being  taken  by  surprise  at  the  trial, 
and  this,  though  the  plea  in  Question  does  not  purport  to  l«e 
pleaded  to  the  whole  cause  Of  action,  and  there  be  other  pleas 
pleaded,  the  plea  of  payment  being  supported  by  an  affidavit' 
Curley  v.  Clarke,  8  Ir.  Jur ,  N.S.,  132.     CP. 

Payment  into  Court  on  foot  of  contract  different  from  thai 
eet  forth  in  phint]  The  defendant  to  a  writ  of  summons  and 
plamt  for  £S3  7s.  6(f ,  for  arrears  of  rent  out  of  the  lands  cf 
K.,  pleaded  a  denial  of  the  contract  in  plaint  mentioned— that 
as  to  a  moiety  of  the  lands  of  K.,  he  holds  them  as  tenant 
from  year  to  year  from  the  plaintiff,  and  in  respect  to  such 
moiety  the  sum  of  £83  7s.  6<f.  ia  due  and  owing  to  the  plain- 
tiff, and  brings  sanre  into  Court.  Defence  set  aside,  on  the 
ground  that  money  cannot  be  paid  into  Court  on  foot  of  a 
contract  different  from  that  in  plamt  set  forth.  Bedjord  x. 
Oranmore,  8  Ir.  Jur.,  N.S.,  151.    QB. 

Embarrassmg  defence.]  A  defence  to  an  action  for  break- 
ing up  pasture  ana  meadfow  land,  and  cropping  and  sowmg 
the  same  without  good  and  sufficient  manure^  that  the  defen- 
dant did  not  break  up  or  convert  into  tillage,  or  crop  or  sow 
the  same,  without  sufficiently  manuring  the  same,  and  using 
good  and  sufficient  manure,  is  embarrassing.  Lyeaght  v.  Lm^ 
8Ir.  Jur.  N.S.  112,  C  P. 

A  defence  to  an  action  for  use  and  oocnpation,  that  the  de- 
fendant did  not  use  and  oocupy  at  the  time  in  paragraph  sod 
bill  of  particulan  mentioned,  is  embarrassing.     76. 

A  defence  to  an  action  brought  to  recover  the  rent  of  pre- 
mises let  by  the  plaintiff  to  the  defendant,  that  the  defendact 
paid  all  rent  due  up  to,  &o.,  in  manner  hereon  endorsed  with 
an  endorsement  of  particulars  which  sets  out  two  bills  of  ex- 
change, and  their  aateS|  will  not  be  set  aside  aa  embarrassing. 
/&. 

Motion  to  set  aside  defence. — ^The  summons  and  plunt  com- 
plained that  the  defendant  used  slanderous  expreasions  impnt- 
mg  embeszlement  to  the  plaintiff.  Defence:  privileged  com- 
munication, that  defendant  suspected  the  plamtiff  of  embez- 
zlement (without  stating  on  the  face  of  the  plea  the  ground 
of  his  supidon).  The  (>)urt  would  not,  on  motion,  set  aside 
the  defence,  which,  had  they  followed  Benneeeey  v.  Morgan^ 
they  should  be  compelled  to  do.  Fox  v  Brodiriek^  8  Ir.  Jar. 
N.S,  194,  Exch. 

A  defence  to  an  action  of  trespass  for  breaking  and  entering 
the  plaintiff's  fishery,  and  expelling  him  therefrom,  that  tlie 
plaintiff  had  not  the  fishery  alleged  at  the  time,  will  bo  set 
aside  as  embarrassing.  Bail»i  v.  UarguU  of  Conynduan,  8 
Ir.  Jur.  N.&,  93,  CP. 

Defence  leaving  person  qf  •ount  uncovered.]  To  the  com' 
mon  count  in  the  summons  aud  plaint  for  monev  had  and  re- 
ceived, on  which  was  endorsed  a  bill  of  particulars,  whereby 
it  appeared  tliat  plaintiff  paid  defendant  two  sums  oi£2&  and 
£10  for  conacre  oat  soil,  and  also  for  oonaore  meadow,  defen- 
dant pleaded  *'  that  the  money  paid  by  the  plaintiff  to  the 
defendant  for  conacre  meadow  amounted  to-  £6,  and  no  more, 
and  that  said  payment  was  made  at  the  risk  of  the  plaintiff, 
who  was  aware  before,  aud  at  the  time  of  snob  ptiyment,  that 
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leflal  proceedings  were  pending  against  the  lands  ^on  which 
said  conacre  was,  and  defendant  says  that  plaintiff  agreed 
with  the  defendant  to  nay  said  sums,  ranning  the  risk  of  heing* 
dlstarbed  in  the  cutting  and  carrying  away  said  conacre 
crop."  Defence  set  aside,  as  leaving  a  portion  of  the  count 
uncovered,  and  also  as  emharrasung.  Z^iic4  v.  /rwMiy  8  Ir. 
Jur.  N.S.  155,  Ezch. 

What  matters  ptU  in  issue  by  traverse,"}  To  an  action  for 
wron^ully  keeping  and  maintiuning  a  weir  at  a  height  be- 
yond Its  ordiiuiry  level,  whereby  plaintiff's  lands  were  flooded, 
the  defendant  pleaded  that  he  **  did  not  wrongfully  keep  and 
maintain  the  weir  at  a  greater  height  than  its  ordinary  level.** 
The  issue -followed  the  words  of  the  defenoe.  Held,  amrming 
a  judgment  of  the  Court  of  Exchequer,  that  the  plea  only  put 
in  unoe  the  fact  of  the  maintenance  of  the  weir,  and  that 
evidence,  on  behalf  of  the  defendant,  that  such  maintenance 
waa  rightful,  was  inadmissible.  Kelier  v.  Bloodj  13  Ir.  C.  L. 
Rep.  19,  Ezch.  Ch. 

Be/erenee  to  chcuments  mJ]  Where  a  party,  in  pleading, 
sets  out  partially,  and  relies  upon,  a  document  not  under  seal, 
the  Court  may,  under  sections  68  and  G4  of  the  Common  Law 
Procedure  Act  (1853),  treat  such  document  as  if  set  out  in 
pleading  in  extenso,  and  give  judgment  upon  it  accordingly 
^Fitzgerald,  B.,  disseniiente).  FitBpatrick  v.  Pine^  18  Ir.  C  L. 
Rep.  32,  Exch. 

Per  Fitzgerald  B. — ^This  rule  only  applies  to  documents  of 
which  oyer  was  demandable  before  the  Common  Law  Prooe- 
dure  Act.    lb. 

Intendment  vJUr  oerdiict.]  The  plaintiff  obtained  judgment 
in  an  inferior  Court  for  the  breach  of  an  agreement  that  in 
consideration  that  the  plaintiff  would  become  surety  to  the 
defendant  the  defendant  would  not  put  said  suretyship  in  force 
imtil  after  the  death  of  one  B.  A.  The  Court  refused  to  re> 
verse  the  judgment.    Uoare  v.  Flywn^  8  Ir.  Jnr..  N.S.,  215, 

a  P. 

DejMsrfure.]  A  departure  in  pleading  is  still,  even  since  the 
passing  of  the  Common  Law  Procedure  Act,  1853,  ground  of 
general  demurrer.  M^'Kenna  v.  Moutrojf^  8  Ir.  Jur.  K  S.  233, 
Q.  B. 


PORTIONS. 

Period  of  vestrng."]  A  had  power  to  charge  real  estates 
with  any  sum  not  exceeding  20,0002.  for  portions  for  his 
younger  children,  said  sum,  or  such  less  sum  as  should  be 
charged,  to  be  vested  in  and  to  be  paid  to  or  shaied  between 
and  amongst  all  and  every  such  children  or  child,  or  any  one 
or  more  of  them,  exclusively  of  the  others  or  other  of  them, 
at  such  age  or  time,  or  respective  ages  or  times,  or,  if  more 
than  one,  in  such  proportions  and  upon  such  terms  and  con- 
ditions, and  in  such  manner  as  he  should  think  proper,  and 
should  by  deed  or  will  appoint.  A,  by  his  will,  reciting  the 
power,  charged  20,000/  on  the  estate,  and  bequeathe  It, 
share  and  share  alike,  to  his  four  younger  children.  Held, 
that  the  shares  of  the  younger  children  bSsame  vested  on  the 
death  of  A,  and  bore  interest  from  that  time.  In  re  Charie^ 
vUU,  Minors,  13  Ir.  Ch.  Rep.,  6,  R. 

A  testator  directed  that  the  rents,  issues,  and  profits  of  oer^ 
tain  property  should  be  invested  in  the  funds,  and  kept  there 
till  bis  second  son  should  come  of  age,  at  which  time  the 
sums  so  itivested  should  be  divided  among  his  younger  chU« 
dreti.  Held,  that  the  abate*  in  the  aceumulaled  fuu^  Tested 
at  the  testator's  death.    lb. 

.  When  to  be  raised.  Interest  on*"]  The  question  as  to  the 
time  when  portions  become  payable  is  one  of  oonstmotion; 
and  when,  according  to  that  oonstmotion,  the  period  has  ar- 
rived when  the  portion  is  directed  to  be  raised  and  paid,  this 
must  be  done,  although  it  can  only  be  done  by  a  waste  of 
proparty  and  sale  or  mortgage  of  a  reversionary  term.  Mosey 
V.  Lloyd,  8  Ir.  Jur.  N.S  102,  H.  of  L. 

A  portion  is  not  properly  said  to  be  payable  by  trustees 
until  two  things  have  occurred,  namely,  when  the  time  ap- 
pointed for  raising-  has  arrived,  and  when  the  person  entitled 
is  able  to  give  a  discharge;  but  a  portion  is  often  said  to  be 
payable  to  a  child  so  soon  as  the  event  has- happened  which 
gives  the  child  a  vested  right  in  it.    lb. 

Circumstances  in  which,  under  a  settlement',  held  (reversing 
the  decree  of  the  Court  of  Appeal  in  Chancery  in  Ireland) 
that  there  could  be  no  severance  of  the  interest  from  the 
principal,  but  that  both  should  be  raised  and  paid  at  the  same 
time.    lb 


When  to  be  raised,!  Lands  were  settle  to  the  use  of  A, 
and  B,  his  wife,  for  their  lives,  and  the  lift  of  the  survivor  of 
them,  and  after  the  death  of  the  survivor  of  them,  to  the  use 
of  a  trustee,  for  300  y««rs,  upon  trust,  if  there  should  be  no 
children  of  A  and  B,  living  at  the  time  of  the  death  of  A 
other  than  X,  and  an  eldest  son  (wluch  event  happened),  td 
raise  £,5000  as  die  portion  of  X,  to  be  paid-to  her  on  atUdn* 
ing  twenty-one  or  marriage,  with  interest  in  the  m«antime^ 
at  the  rate  of  X5  per  cent  for  her  maintenanee,  edticatiodi 
and  advancement;  but  if  there  should  be  any  children  of  A 
and  B  living  at  the  decease  of  A,  other  than  an  eldest  son, 
and  X,  to  raise  £10,000  (including  the  first^tnetitioned  suni 
of  £5,000)  as  poitioDB  fof  all  the  children  of  A  and  B  (exempt 
as  aforesaid)  as  A  and  B,  or  the  survivor  of  them,  should  by 
deed  or  will  appoint,  aitd  in  default  of  such  appointnieint, 
amoD«  all  sudi  children  equally  at  twentjr-one  or  marriage, 
with  interest  firom  the  decease  of  the  survivor  of  A  and  B  in 
the  meantime,  and  until  their  portions  should  beoMae  paya- 
ble, for  their  mamteoaiiee  and  eduealion.  A  died,  leaving  B 
swiving  him.  Hdd,  that-  X  was  entitled  to  have  her  por- 
tion raised  by  sale  of  the  reverrionary  term  of  300  years,  with 
interest  fVom  the  time  of  A.'s  death.  In  re  Aybear^s  Estate, 
18  Ir.  C3i.  Rep.,  478,  L.  E.  a 

Aeoeieraiian  of."]  A  tenant  for  life  under  a  marriage  settle- 
ment, after  having  eBcnmbered  the  life  estate  in  the  lands 
settled  to  its  Ml  value,  cannot  chaiige  the  remainder  limited 
by  the  settlement  to  his  eldest  son  by  accelerating  the  pay- 
ment the  portions  provided  for  younger  children,  or  burden 
that  remainder  ifith  interest  aooming  in  his  lifetimsb  Such 
chai^  nevertheless  would  be  valid  in  case  the  incumbrance 
on  the  estate  for  life  should  be  paid  off,  but  the  tetaant  for 
lif^  wound  be  botmd  to  keep  down  the  hiterast.  In  re  Gteeni^ 
Estate,  8  Ir.  Jur.  N.&  848,  L.  E.  a 

Held,  that  Mioh  power  "Of  aeeeleratkui  is  a  powto  ^ppehdanl 
to  the  life  osl«ta.    Ih 


POWER  OF  APPCflNTMENT. 

CoHstnietion  qfl]  E,  the  wife  of  T,  being  seised  of  fee-sim- 
ple lands^  and  T  conveyed,  by  fine  and  deed  leading  its 
uses  to  a4histee  and  his  heirs,  to  the  use  of  E  and  T,  and  the 
survivor,  for  life,  with  remainder  to  enable  E,  by  wiU,  to  de- 
vieo  the  lands  to  and  among  the  issue  of  E  and  T,  in  such 
shares  as  she  should  appoint,  ^'  it  bemg,  hnweVer,  expressly 
declared  that  E  is  to  have  power  only  to  devise  such  sharea 
and  proportions  in  strict  settlement  upon  such  child  or  chil- 
dren, and  their  lawful  issue,  whether  male  or  female,  hot  thai 
if  such  child  should  die  without  having  such  lawful  issue,  who 
should  attain  the  age  of  twenty-one  years  or  be  married,  that 
then  and  in  such  case  the  said  lands  should  be  devised,  and  go  to 
and  among  the  surviving  children  and  their  Issue,  who  should 
attain  the  age  of  twenty-nme  yean,  or  be  married,  share  and 
share  alike.  The  deed  contidned  a  further  proviaioB  in  case 
of  E  not  making  a  will,  that  it  should  be  lawful  for  T,  by  his 
wiU,  **  to  give,  devise,  and  bequeath  the  said  town  and  lands 
to  and  among  their  issue,  in  the  manner  aforesaid,  in  such 
shares  and  proportions  as  he  should  thereby  direct,  limit,  and 
appoint;**  in  default  of  appointment,  to  go  equally  among  the 
said  children,  and  their  lawful  issue  for  ever.  Held,  that  T 
could  not  appoint  greater  great  estates  than  life  estates  to  his 
children.    Belt  v.  Beil,  13  Ir.  Ch.  Rep.,.  518,  Ch  Ap. 

T  had  power  to  appoint  life  estates  to  his  children  in  esse 
at  the  date  of  the  deed,  with  remainder  to  thehr  issue  in  strict 
settlement    lb. 

Exeeation  of]  A  testator  having  pOwer  to  appoint  to  his 
children  in  remainder,  after  his  brother's  death,  made  his  will, 
by  whieh  he  left  all  property  of  every  kind  he  died  possessed 
of,  or  was  entitled  to  by  reversion  or  otherwise,  to  his  wife, 
giving  her  the  power  of  dividing  his  property  aaiong  his  chil« 
dren  as  she  might  think  proper;  and  by  a  codicil  reciting 
that  he  had,  on  the  marriage  of  his  eldest  son,  executed  a 
deed  conveying  over  his  hiterest  in  other  lands,  over  which  he 
had  also  a  power  of  appointment,  he  desired  *the  triistees  of 
his  will  to  hand  over  to  hrs  eldest  son  the  reversionary  pro- 
perty of  every  kihd'td  which  be  was  entitled  after  the  death 
of  his  brother,  the  son  binding  himself  to  pay  8,000/.  to  his 
younger  brother  and  sisters,  and  he  appointed  the  eldest  son 
joint  executor  with  his  wife.  Thcf  testator  had  no  other  pro* 
perty  on  which  the  codicil  ounld  operate,  which  would  be 
sufficient  to  pay  the  ohaige  of  3,000/  Held,  thet  the  codicil 
was  a  good  execution  of  the  power.  Jones  v. '  Jones.  1 3  ir; 
Ch.  Repi  409,  R. 
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PRACTICE*— L  Equitt. 
SwbtHimiim  qf  tervim  <m  petty  bag  tide  o/Tonrf.]  The  re- 
«ogniiaiioe  of «  tesant  under  the  Coart  wu  pot  in  snit  against 
R.  G.,  one  of  his  sureties,  resident  out  of  the  jariMliction,  and 
•enrioe  of  notice  of  the  proceedings  was  aoknowled/^ed  in 
writing  on  hebalf  of  R.  G.  by  his  solicitor  in  this  country.  A 
writ  of  9cirtfacia§  having  been  issued,  semMs  that  the  Court 
had  jurisdiotion  to  diract  substitution  of  service  of  the  writ 
on  R.  G.'s  soUcitor.     The  Quesii  v.  GUMnge,  8  Ir.  Jar.  N.S., 

Special  eoss,  frame  o^]  A  special  case  shonld  be  brought 
forward  in  the  form  of  a  statement  of  the  facts,  foUowtd  by  a 
series  of  inteirogatoriea^  signed  by  counsel  on  both  sides.  In 
re  Gamaeeie  tnuU,  8  Ir.  Jur.,  N.S.,  24.     R. 

Spedai  coss.]  Semble,  in  a  special  ease  under  the  Court  of 
Chanceiy  (Ireland)  Regulation  Act,  1860^  parties  having  con- 
flicting rights  shonld  not  be  made  co-petitioners.  Jn  re  Char- 
leviOe,  mtaors,  18  Ir.  Ch.  R.,  8.     R. 

PetitioH  tmder  i5tk  seefjon.]  It  is  erroneous  to  describe  a 
cause  petition  as  under  the  ISfii  section  until  an  order  of  re- 
ference has  been  made.  ^— -^  v.  Keogk,  13  Ir.  Ch.  Rep., 
495.    Ch. 

Time  for  eeiting  down  peHUonJ]  Where  an  order  was  made 
bf  consent  giving  further 'time  to  file  additional  affidavits, 
held  that  this  did  not  extend  the  time  for  setting  down  the 
petition,  but  that  the  two  terms  ran  from  the  filing  of  the  an- 
swering affidavits.  Wgime  v.  Knaa  and  Swan,  8  Ir.  Jnr.,  N.S. 
841.     R. 

Neeeeeitg  of  afidaoU  to  raiee  maeeUon.1  A  petition  by  an 
•zecutor  for  the  administration  of  the  testator's  personal  es- 
tate stated  and  relied  on  a  deed,  whereby  a  portion  of  the  as- 
sets was  assigned  to  petitioner.  The  matter  having  been 
refernMl  to  the  Master  under  the  15th  section  of  the  Chancery 
Regulation  Act,  no  charge  or  affidavit  was  filed  impeaching 
the  validity  of  the  deed.  Held,  that  the  Master  had  no  ju- 
risdiction to  decide  ou  oral  evidence  and  documents  produced 
before  him,  whether  the  deed  was  or  was  not  fraudulent  and 
Totd  against  creditors  under  the  statute  10  Car.  I,  c.  8,  Ir. ; 
13  Glis.  c  5,  English.  Carter  ▼.  JHdbeneon,  13  Ir.  Ch.  Rep., 
109.     R.  ^ 

Held  also,  tbat  it  was  not  necessary  to  eive  the  Master 
•uch  jurisdictiou  that  a  cross-petition  should  be  filed  to  set 
suide  the  deed.    76. 

Inrnffideneg  of  afidaoU  oerifjfing  chaye  where  party  pat  on 
proof]  The  veriiioatioo  of  a  charge  is  not  a  sufficient  affi- 
davit to  discharge  an  accounting  party  of  items  under  forty 
shillings  mentjpned  in  the  charge.  Palmer  y,  Goodwin,  13  Ir. 
Ch.  Rep.  171.    a 

Re-hearing,']  The  Masior  of  the  Rolls  has  jurisdiction  to 
re-hear  caase  petitions  heard  before  himself,  within  the  limits 
and  rsstrictions  contained  in  the  30th  section  of  the  Court  of 
Chancery  (Ireland)  Regulation  Act,  1850.  Shan  v.  M^Cal- 
Un,  13  Ir.  Ch.  Rep.  357.    R. 

A  petition  was  filed  for  an  injunction,  and  an  account  of 
the  profiu  of  a  coal  mine.  On  the  27th  of  May  a  decree  was 
made^  granting  the  iig  unction,  bat  not  the  account.  On  the 
21st  of  June  an  action  at  law  was  brought  for  the  profits, 
which  was  stayed  by  injunction  on  the  4th  of  July.  An 
Older  for  a  re-hearing  was  granted  on  a  motion  made  early  in 
November.    lb. 

N\  hero  a  cause  has  been  sent  by  the  Lord  Chancellor  to  the 
Rolls  Court,  and  has  been  heard  beforo  the  Master  of  the  Rolls, 
semble,  no  practice  exists  by  which  it  can  be  re- heard  by  the 
Master  of  the  Rolls.  Sloan  v.  M'CaUen,  8  Ir.  Jnr.,  N-S^  201. 
Ch  App. 

A  tfeetation  of  power  of  attorn^.']  Where  a  power  of  attor- 
ney was  witnessed  by  a  notary  niiblic,  and  attested  under  his 
notarial  seal,  held,  that  the  hana  writing  of  the  party  by  whom 
the  power  of  attorney  purported  to  be  signed  shonld  be  veri- 
fied by  the  affidavit  of  some  person  resident  in  this  oonntiy. 
In  re  Manm,  8  Ir.  Jur..  M.S.,  881.     R. 

J*rwUegeofjmuareomml.2  When  a  case  comes  before  the 
Court  for  bearing  on  report,  exceptions,  and  meritSt  junior 
counsel  must  be  instructed  on  both  sides.  Brereton  v.  jBony,  8 
Ir.  Jur..  N.S.,  826.    Ch. 

PRACTICE- n.  Law, 

Sith  O,  0.  1854.]    The  concluding  sentence  of  the  84th 

general  order,  1854,  applies  to  counse.  as  well  as  to  attorneys. 

When  in  a  summons  and  plaint  the  money  counts  did  not 

tomnM»ce  hi  a  new  parsgraph  the  plabtiff  was  ordered  to 


amend  the  summons  and  plaint  on  the  file  at  his  own  cost. 
The  Court  will  not  unpose  costs  upon  a  defendant  ordered  to 
amend  a  defence  read  to  and  pleaded  by  ^ve  of  the  Court. 
3tAmdty  V.  JVofUss,  13  Ir.  C  L.  Rep.  app.  xL,  Ex. 

Per  Deasy,  B.— Counsel  ought  to  number  each  paragraph 
when  4niwiog  pleadings.    lb* 

Irr^pdor  mdoreoment  on  wrii  of  mmmcne  and  plaint  m 
ejectment']  Where  the  indorsement  of  service  of  the  writ  of 
summons  and  plaint  was  irregular  in  respect  to  some  of  the 
defendants,  the  Court,  after  verdict,  reflised  to  allow  tiie  in- 
dorsement to  be  amended,  but  permitted  the  plaintiffs  to 
strike  out  the  names  of  thew  defendants.  GaUMtg  Commit' 
eionere  v.  Dogle^  8  Ir.  Jur..  N.&,  95,  Cons  Ch. 

Pariienlart  of  pagment  into  CourL]  To  a  summons  and 
plaint  containing  the  common  indtbiiatne  counts  where  the 
bill  of  particulars  included  twenty-eight  items  amounting  to 
400<L,  the  defendant  iileaded  payment  into  Court  ofSOiL; 
and  as  to  the  residue  of  the  demand  traversed  the  several 
paragraphs  of  the  plaint  eeriatim.  On  motion  by  the 
plaintiff  that  the  defendant  be  required  to  specify  the  items 
of  the  bill  of  jMuticulara  to  which  his  payment  into  Court  was 
applicable.  Held,  that  the  case  was  not  one  in  which  the 
Court  would  order  the  defendant  to  give  the  particdan  re- 
quired. Bgan  v.  fforgan,  13  Ir.  G.  L.  Rep.,  app.  xxxiv.,  Q.R 
Defence  fled  dal  not  leirvd:]  Where  the  defend^t,  in  a 
personal  action,  filed  his  defencq  within  the  time  required  by 
a  43  of  the  Common  lotw  Procedure  Amendment  Act,  1853,  and 
omitted  for  some  days  afterwards  to  serve  a  copy  thereof,  bat 
did  so  before  the  plaintiff  had  given  notice  of  a  motion  for 
liberty  to  mark  judgment,  held,  that  notwithstanding  that 
the  plaintiff  had  been  prevented  from  markmg  judgment,  in 
conseouonce  of  the  filing  of  the  defence,  though  withoot  no- 
tice, that  defence  became  regular  as  soon  as  the  copy  wis 
served,  and  the  plaintiff  could  not  afterwards  object  to  it. 
Moore  v.  3tElrog,  13  Ir.  a  L.  Rep.  app.  xUx.  CP. 

Effect  ofpUadng  several  dtfencet  without  a  rule.]  Where 
counsel  for  the  defendant  has  obtained  leave  to  plead  several 
defenoea,  but  has  omitted  to  give  in  his  certificate,  sod  no 
rule  consequently  appears  on  the  records  of  the  Court,  the 
plaintiff,  when  the  time  for  pleading  has  expired,  is  entitled 
to  mark  judgment  under  the  45th  General  Order.  OdHnan 
V.  Walker,  8  Ir.  Jnr.,  M.S.,  93,  Cons.  Ch. 

When  called  on  to  mark  judgment  under  this  order,  the 
Master  should  eaceroise  a  judicial  authority  in  determining 
whether  the  case  comes  within  the  order  or  not,  and  if  be  ex- 
perience any  difficulty,  should  submit  the  matter  to  the  Court 
for  its  consideration.    lb. 

Where  judgment  has  been  marked  for  pleading  seversl  de- 
fences withoot  a  rule,  and  a  rule  warranting  thom  would  have 
existed  but  for  the  inadvertence  of  counsel  in  not  givmg  in  s 
certificate,  the  Court  will  set  aside  the  judgment  on  terma  /6. 
Setting  aeide  order  to  plead  double  ;  tupprteeion.]  Wbers  a 
judge's  order  for  liberty  to  plead  several  defences  has  been 
obtained,  and  the  affidavit  verifym^  the  pleas  fupprasees  im- 
portant facts,  or  is  inconsbtent  with  another  afndarif  'pre- 
viously made  by  the  same  party  on  application  to  the  ssms 
judge,  the  order  for  liberty  to  plead  several  defences  will  he 
set  aside,  if  the  fkcts  of  the  case  are  such  as,  if  known  to  tbs 
judge,  would  have  led  him  to  refuse  making  the  original  or- 
der. Finn  ▼*  The  Albert  Aeturanee  Compat^,  8  Ir.  Jur^  N5., 
94,  Cons  Ch. 

Filing  additional  drfencee..]  See  Shana  ▼.  Nedham,  Sir. 
Jur.,  NS,  414,  C.P. 

Where  leave  given  to  jaerepKeaaon.]  Where  the  defsoes 
shows  by  dates  that  two  yean  and  upwards  have  elapsed  be- 
tween the  granting  of  an  original  dvil  bill  decree  and  the  re* 
newal  thereof,  and  does  not  sUte  that  proof  of  notice  of  sp- 
plication  for  renewal  was  made  in  open  court,  pursuant  to  tbs 
142nd  section  of  the  Gvil  Bill  Aot,  the  Court  will  sllov 
plaintiff  to  reply  that  two  vears  have  in  fact  elapsed,  and  that 
no  proof  of  notice  of  application  was  giren  pursoaat  to  t^ 
statute.  GilHgan  ▼.  Whadan,  8  Ir.  Jur.,  N.S.,  873,  Exeh. 
And  see  OmHie  ▼.  Morewood,  8  It  Jur.,  NA,  415,  CP. 
AmendmenL]     See  Mmpl^  ▼.  LaneaeUro  and  Torhhre 


Camping,  8  Ir.  Jur.,  N.a,  411;  aod4feM«Arv. 
J8o6mt^  8  Ir.  Jur.,  NA,  414,    CP.  ^,    . 

Sending  oaee  to  ContoUdaied  NiH  PHm  Court]  See  Slooi 
V.  Berrie,  8  Ir.  Jur.,  N.S.,  269,  CP. 

Motion  to  change  verdict.]  If  a  judge  reserve  Bherty  to 
turn  a  verdict  for  one  party  into  a  verdict  for  the  other,  and 
there  be  a  point  which  would  render  that  xeservation  nogt- 
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icfft  »ad  which,  if  made  at  tho  time,  might  he  met  hy  evi* 
dene8  end  yet  was  not  made,  it  cannot  he  made  afterwards. 
CokiihrBati,  8  Ir.  Jor^  N.S,  803,  aP. 

New  tnaL]  Time  for  applying  for  new  trial  extended. 
Blomjield  r.  JokntUm,  8  ?r.  Jur,  N  S.,  93,  C.P. 

Affidtttit  ctmtradieUng  judge**  reporC]  The  Coart  will  not 
listeu  to  an  affidavit  stating  that  an  amendment  of  the  plead* 
JDgs  made  at  the'trial  was  not  made  by  consent,  when  the 
jndge's  report  states  that  it  was  so  made.  Aikmton  v.  ift'/b, 
6  Ir.  Jur.,  N.S.,  92,  C.P. 

Timejor  appeal.']  Liberty  given  to  appeal,  notwithstand* 
iog  the  lapse  of  four  days  from  the  decision  complained  of. 
Montgomery  y.  Middletou,  8  Ir.  Jar.,  N.S ,  93.  CP. 

Amendment  ofwmmary  ofmdgment\  Where  at  the  trial 
there  is  a  verdict  for  the  defendant  on  sereral  of  the  issues 
joined,  and  a  verdict  for  the  plaintifi^  with  damages,  on  another 
usae,  a  sommary  of  the  jndgment  which  omits  the  judgment 
for  the  defendant  on  the  issues  found  for  him  is  irregular  and 
will  be  amended.  Mooham  v.  BlootnJUId,  13  Ir.  C  L  Kep. 
86.    Sxoh.  , 

Esqmngmg  Haiement  Jromjudgment  roU."]  In  making  up 
the  judgment-roll  the  Master  caused  the  following  statement 
to  be  inserted: — '*  Alsoi  though  there  is  no  certificate  of  the 
jadge  who  tried  the  case,  yet,  as  the  Court  in  banc  by  an  order 
dated  the  80th  da^  of  May,  1862,  deoUred  that  though  both 
parties  resided  within  the  jurisdiction  of  the  Civil  BiU  Court 
of  the  Queen's  Coun^,  where  the  cause  of  action  arose,  yet 
that  it  was  a  fit  and  proper  ease  to  he  tried  In  this  Courtj 
therefore  it  is  conudeied  that  the  laid  plainti£f  do  recover 
agamst  the  sud  defendant  the  said  sum  of  22.  10«.  with  6d. 
for  his  expenses  and  costs;  also  the  sum  of,**  &&  The  Court 
upon  motion  by  the  plaintiff,  ordered  this  statement  to  he  ex- 
punged.   BemuH  ▼.  Scott,  8  Ir.  Jur.  N.S.,  894.    C.  P. 

Changing  venue.]  There  is  no  general  rule  that  the  venue 
most  he  in  Dublin,  whenever  any  of  the  witnesses  reside  in 
England.    Skaliow  v.  Savage,  8  Ir.  Jur.  N.Si^  268.    a  P. 

Where  two  of  three  defendants  had  taken  defence,  the  third 
being  out  of  the  jurisdiction,  the  Court  refused  with  costs,  a 
motion  to  change  the  venue  made  by  the  defendants  who  had 
taken  defences  upon  the  ground  that  the  motion  was  premature 
the  cause  not  being  at  issue.  Corah  v.  Ward^  13  Ir.  C.  L. 
Bep.,  app.  xliL    Exch. 

A  motion  by  the  defendant  to  change  the  venue  before 
defence  filed  is  irregalar,  and  will  be  reluMd  with  costs.  Wil- 
ton V.  Bragg,  8  Ir.  Jur.  N.S.,  256.    C  P. 

JU'^hangmg  venue.]  A  trial  being  had,  and  the  verdict  set 
aside  upon  grounds  irrespective  of  the  merits  of  the  action, 
the  Court,  upon  an  affidavit  by  the  plaintiff  disclosing  the 
improbability  of  getting  a  fair  trial  in  the  county  to  which 
it  had  previously  changed  the  venue,  upon  the  defendant's 
application,  allowed  the  venue  to  be  restored  to  the  place  in 
which  the  plaintiff  had  originally  laid  it.  Atkkuon  v.  Jfilli^ 
8Ir.  Jnr.  NS,  163.    C  P. 

Motion  to  direct  pkmHffto  proceed.]  Action  on  the  com- 
mon money  counts,  and  on  a  bill  of  exchange,  against  the 
executor,  as  such,  of  a  deceased  testator.  The  defendant 
died  after  the  plaintiff  had  withdrawn  the  notice  of  trial 
Nearly  four  ye^rs  after  the  defendants  death,  his  executor 
moved  the  Court  to  direct  the  plaintiff  to  proceed  with  the 
action  pursuant  to  the  Common  Law  Procedure  Act  (Ireland) 
1856,  s.  93.  Motion  refhsed  on  the  ground  that  the  action 
did  not  survive  against  the  personal  representative  of  the 
deceased  defendant  within  the  meaning  of^the  Common  Law 
Procedure  Act  (IreUnd)  1 853,  s.  158,  and  the  Common  Law 
Procedure  Act,  (Ireland)  1856,  s.  93.  Chamberlaiine  v.  Drom- 
goole,  13  Ir.  C.  U  Rep ,  app.  L    Q.  B. 

Qiisere. — Wliether  in  a  case  which  comes  within  the  latter 
section,  the  motion  is  granted  as  of  right.    lb. 

Rule  to  proceed  mnder  178/A  G,  0.]  Where  the  delay  m 
proceeding  to  trial  ;wa»  occasioned  by  an  order  staying  pro- 
ceedings, the  Court,  upon  an  application  to  make  absolute  a 
rule  for  liberty  to  proceed  nnder  the  1 78th  General  Order, 
distinguished  the  case  from  that  in  which  the  delay  was  owing 
to  the  plaintiff  himseUl  Kelly  v.  SkUor^  8  Ir.  Jur.  N.  &,  92. 
C.  P. 

Staging  proceedingt  in  action,  where  there  it  erose-aetion  ] 
In  an  action  for  the  price  of  a  cargo  of  timber  fay  A.  a  foreigner 
against  B ,  and  a  cross-action  by  B.  against  A.,  claiming  im- 
ages for  the  detention  of  a  ship,  the  Conrt,  before  judgment, 
refused  to  stay  the  former  action  upon  the  terms  of  the  defen- 
dant in  it  bringing  mto  Court  tho  amount  of  the  damages 


claimed  by  him  in  the  crose-aetkm,  to  abide  the  result  of  th« 
croas-action,  and  undertaking  to  pay  the  balance  claimed  in 
the  former  action  above  the  amount  of  such  damages  claimed 
in  the  cross  action.  Bkmdr,  Carvill,  8  Ir.  Jur.  N.S.,  6.  Q.  B. 
Easkibituig  interrogatoriee.]  The  Court  will  not  permit  a 
plaintiff  to  file  interrogatories  to  discover  the  defendant's  case: 
the  right  is  limited  to  the  discovery  of  matters  bearing  on  the 
case  of  the  plaintiff  himself.  M^CUntock  v.  Langanj  8  Ir.  J  ur. 
N.S.,  88L    Q  B. 

Where  to  an  action  by  a  simple  contract  creditor  an  execu- 
tor has  pleaded  plene  adminittravit,  the  Conrt  will,  upon  pro- 
duction of  the  affidavit  required  by  the  57th  section  of  the 
Common  Law  Prooedare  Act,  1856,  allow  interrogatories  to 
he  exhibited  requiring  particulars  and  dates  of  the  paymenta 
made  by  him  out  of  the  assets  of  the  testator  Peek  v.  NokMj 
8  Ir.  Jur.,  N.S.,  4 1 7.     Exch. 

AfVer  plea  pleaded  the  motion  to  exhibit  interrogatories  to 
the  defendant  should  he  upon  notice.     76. 

DefendamCe  right  to  intpeet  the  boohs  ofpUnntiJp]  An  appli- 
cation bv  a  defendant  sued  by  tl>e  Wexford  Harbour  Comn^is- 
aioners  (at  the  amount  of  his  promissory  notes  for  an  order  to 
inspect  the  plaintiffs'  books,  and  take  extracts  from  them  was 
granted,  the  defendant  being  a  shareholder  and  director.  Wex" 
ford  Harbovr  Canunieeionere  v.  Bedmond,  8  Ir.  Jur.  N.S.,  153. 
Exoh. 

Conditional  order^  aervice  of,]  The  Court  will  not  dispense 
with  the  138rd  General  Order,  unless  the  non-compUanoe  with 
it  was  caused  by  a  fatality.  Mag  v.  Mt^,  18  Ir.  C.  L.  Rep., 
app.  xxxvi.    Q.  B. 

Chargina  order]  Upon  the  marriage  of  the  defendant's 
father  and  mother,  the  father  being  in  contempt  of  Court,  a 
Mai>ter  in  Chancery  in  his  report,  made  under  the  directions 
of  that  Court,  approved  of  the  draft  of  a  marriage  settlement, 
by  which  the  personal  property  of  the  wife  was  to  be  vested 
in  trustees  in  trust,  to  pay  the  proceeds  thereof  to  the  wife 
during  her  life  for  her  separate  ,u8e,  and  after  her  decease,  in 
trust  for  the  child  and  children  of  the  marriage,  in  such  shares 
as  she  should  by  deed  or  will  appoint ;  and  in  defiinlt  of  ap- 
pointment, amongst  them  equally,  if  more  than  one.  The 
proposed  settlement  was  never  executed,  but  was  subsequently 
acted  upon  in  several  instances  by  the  Court  and  by  the  par- 
ties. Held— That  the  defendant,  the  only  surviving  issue  of 
the  marriage,  had  an  interest  in  two  sums  of  1012(.  10s.  4dL, 
government  stock,  and  16,989iL  12s.  2d,  bank  stock,  standing 
in  the  Bank  of  Ireland  to  the  credit  of  the  cause  of  Thomae 
Hodgent  and  Anne  Bodgene^  otherwiee  Walker,  hit  wife  v.  EHmo- 
beth  Wheeler  and  Lgdia  Carr,  and  to  the  separate  credit  of 
Anne  Hodgens  (portion  of  the  said  personalty)  chai^geable, 
at  the  instanceof  a  judgment  creditor,  under  the  134th  section 
of  the  Common  Law  Procedure  Act,  1853.  The  defendant 
resided  out  of  the  jurisdiction.  JohntUm  v.  Bodgent,  8  Ir. 
Jur  N.S,  187.    C.P. 

Held— That  service  of  the  charging  order  authorized  by  the 
sud  section  might  be  substituted  upon  the  defendant's  father 
and  an  attorney  of  the  Court,  who  had  acted  for  the  defendant 
in  a  suit  some  years  previously,  and  whose  name  appeared  in 
several  affidavits  made  to  resist  the  motion  of  the  judgmeut 
creditor,  though  in  such  affidavits  the  defendant's  father  and 
the  attorney  severally  repudiated  the  character  of  the  defen- 
dant's agent.     lb. 

Gamithee  order.]  Under  the  63rd  section  of  the  Common 
Law  Procedure  Act,  1856,  several  distinct  debts  due  to  the 
judgment  debtor  may  be  attached  by  a  single  order,  ^amiiets 
v.  BUly  8  Ir.  Jur.  N.S.,  95.     Con.  Ch. 

Where  rents  are  attached  under  this  section,  temblct  the 
tenants  will  not  be  required  to  siiew  cause  uiitil  that  time  at 
which  their  rents  would  otherwise  havo  been  probably  col- 
lected,   lb. 

A  jndgment  creditor  obtained  a  garnishee  order  to  attach 
certain  rents^  to  which  tlie  jndgment  debtor  was  alleged  to 
he  entitled.  Prior  to  the  obtaining  of  the  absolute  order  for 
payment,  the  plaintiff  ascertained  that  a  judgmeut  mortga- 
gee had  filed  a  cause  petition  under  the  loth  section  of  the 
Court  of  Chancery  (Ireland)  Regulation  Act,  1850,  against 
the  defendant,  under  which  an  order  of  reference  had  been 
made  for  the  appointment  of  a  receiver.  No  notice  of  the 
motion  had  heem  served  upon  the  mortgagee,  and  no  one  ap- 
peared to  resist  the  making  absolute  of  the  order,  nor  was  the 
Court  informed  of  the  above  fact.  The  mortgagee  having, 
subsequently,  moved  to  set  the  order  aside,  Held,  that  it  was 
the  duty  of  the  pUuntiff  to  have  apprised  the  Cou.t  ol  Uie  e^^** 
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isteoce  of  the  judgmwfc  laMtgnge^  and  proceedings  there 
under;  and  that,  without  impating  maiaJUlM  to  the  plainti£ 
it  amounted  to  such  a  suppreasioD  of  fact  on  his  part  as  enti- 
tled the  mortgagee  to  have  the  order  aet  aside  with  costs, 
without  prejudice  to  any  further  application  the  plaintiif 
might  be  advised  to  make,  to  have  the  primaiy  garnishee 
order  made  ahaolute.  (kX&M  r  Tkowqttom^  Id  Ir.  C  L.  Rep., 
app.  IL    CP 

The  plaintiff  having  aocordinglj  moved  <U  nope  to  this  ef* 
feet  upon  notice  to  the  mortgagee — Held,  that  the  existence 
of  a  judgment  movtgage  affecting  the  defendant's  lauds,  was, 
per  «e,  sufficient  to  disentitle  the  plaintiff  to  obtain  an  abso- 
lute order  for  the  payment  of  the  rente.    lb. 

Retainer  o/emauel']  A  letainer  on  behalf  of  the  defen- 
dant was  left  at  the  Dublin  residence  of  a  Q.C.,  then  absent 
in  London  attending  in  Parliament.  The  cause  being  in  the 
ipeoial  jury  list  of  causes  for  trial  on  Monday,  June  2drd,  the 
plaintiff's  attorney,  not  knowing  of  the  defendants s  retainer, 
sent  a  brief  to  London  to  the  Q  C ,  who,  in  ignoFanoe  of  the 
previous  retainer,  sent  a  reply  that  he  would  be  in  Court  on 
the  ioUowing  Wednesday  morning.  Th^  cause  was  unexneo- 
tedly  called  on  Mondayv  and  a  postponement  having  been  re- 
fused, was  proceeded  with,  and  ooudoded  the  following  day 
Counsel  did  not  arrive  until  after  its  termination  on  Tuesday, 
and  he  was  m  Court  the  following  morning,  and  subsequently 
returned  the  defendant's  retaining  fee.  Plaintiff  having  ob- 
tained a  verdict,  the  taxing  officer  allowed  the  above  brief 
iMid  fee  on  taxation  agunst  the  defendant  Held,  on  a  mo- 
tion to  review  taxation,  that  these  items  had  been  properly 
allowed,  inasmuch  as  at  the  time  of  the  deliverv  of  tne  brief 
there  was  a  bonajlde  intention  on  the  part  of  the  plaintiff's 
attorney  that  the  Q.C.  should  attend  the  trial  on  behalf  of 
the  plaintiff,  and  a  reasonable  probability  of  his  being  aUe  to 
do  so;  and  that  the  fact  of  his  not  having  attended  did  not 
alter  the  case.     Te^lor  v.  Ciarke,  13  Ir.  C.  L.  Rep.,  571,  CP. 

Held  also,  that  this  Court  l)ad  no  jurisdiction  to  interfere 
between  counsel  and  their  clients  in  a  question  of  retainer, 
which  roust  be  settled  by  the  counsel  themselves,  gmded  by 
the  opioion  of  the  leading  members  of  the  Bar-    lb. 

Rtferenoe  to  t^fidamt  en  crown  tide  on  return  to  wrii  of  cer- 
tiorari ]  Semble,  that  on  the  aignmeat  on  the  return  to  a 
writ  of  certiorari,  reference  cannot  be  made  to  the  affidavits 
used  on  the  motion  to  make  absolute  the  conditional  order 
for  the  writ  Tke  Queen  v.  Tfte  Juetioee  of  Peace  for  iKe 
Comtjf  ofDuMm,  IS  Ir.  a  L.  Rep.,  375.    Q.B. 

♦ 

PRINCIPAL  ANTD  AGENT. 

General  and  jparticuka  autKorit^f.']  A  ship-broker,  em- 
ployed by  a  ship-owner,  has  no  such  general  authority  as  will 
enable  him  to  charter  the  ship  for  a  voyage  in  a  manner  con- 
trary to  instructions  expressly  given  to  him  by  the  owner,  al- 
though such  instructions  have  not  been  communicated  to  the 
parties  dealing  with  him.  Speight  v.  B^erlieh,  8  Ir.  Jur.  N.S. 
14e.     Exch.  Ch. 

Plea  in  adtion  for  not  aecowUinff  fty  principal  against  agentJ] 
To  an  action  for  not  accounting,  the  defendant,  an  auctioneer, 
pleaded  that  '*as  to  the  sum  of  £16  Be.,  portion  of  the  said 
sum  of  £  ,  that  goods  to  the  amount  of  £16  Ss.  were  pur- 
chased from  him  by  J.  S;  that  the  said  J.  S.  is  a  solvent  per- 
son, and  resident  in  Armagh ;  and  that  the  said  croods  were 
by  the  custom  of  Armaj^h  delivered  to  him  without  being 
paid  for;  and  that  the  plaintiff  was  indebted  to  the  said  J.  S. 
in  the  sum  of  £16  3j.  for  money  paid,  and  for  work  and  labor; 
and  that  the  said  J.  S.  refused  to  pay  to  the  defendant  the 
said  sum  of  £16  St.  although  requested  to  do  so,  of  all  which 
the  plaintiff  hnd  notice."  Held,  a  bad  plea  upon  demurrer. 
Cwwting  v.  BtU  8  Ir.  Jur.  N.S.,  891.     CP. 

Discharge  ofsureig.']  To  an  action  for  300/.  \2s.  id,  the 
amount  of  two  promissory  notes,  the  defendaqt  pleaded  (by 
way  of  defence  on  equitable  grounds)  that  he  had  accepted  a 
bill  of  exchange  for  the  accommodation  of  A,  and  that  A.  af- 
terwards endorsed  the  same  to  the  plaintiff  with  notice  that 
it  had  been  accepted  by  the  defendant  as  a  surety  only,  and 
ibr  the  sole  accoiomodntion  of  A;  and  that  the  plaintiff  with- 
out the  knowledge  and  consent  of  the  defendant  and  for  good 
and  valuable  couMderation,  gave  to  A.  time  for  the  payment 
of  said  bill  of  exchange,  beyond  the  time  when  same  was  due 
and  payable:  that  after  the  time  for  payment  was  so  given, 
the  defendant,  upon  the  representation  of  the  plamtiff*s  attor- 
ney that  he  was  still  liable  for  said  bill,  deposited  certaic  title 
dm*  AS  security  for  the  payment  thereof,  and  that  after- 


wards, for  the  purpose  of  obtaining  possession  of  the  said  title 
deeds,  he  made  and  gave  to  the  plaintiff  the  promissory  notei 
in  the  summons  and  plunt  mentioned,  and  that  save  a« 
aforesaid,  there  never  was  any  consideration  for  the  deposit  of 
the  said  titler  deeds  or  for  the  making  of  the  sud  notes.  Held, 
upon  demurrer,  that  this  was  a  gpood  equitable  defence  Bri*- 
tow  v.  Brown,  13  Ir.  C  L.  Rep.  201.    CP. . 

What  negligence  of  creditor  wiU  not  discharge  snretg.']  Mere 
negligence,  even  if  gross,  on  the  part  of  a  craditor,  unaccom- 
panied by  positive  acts  of  concurrence  in  the  defalcation  of  the 
debtor,  will  not  discharge  the  surety,  and  is  no  ground  of 
equitable  defence.  Madden  v.  M^MuUen,  13  Ir.  C  L.  Rep , 
305.    Q.B. 

Independently  of  the  general  principles  of  law,  a  sufty 
under  the  provisions  of  the  6  &  7  Vict  i  c  91,  (the  Loan  Fund 
Act)  is  precluded  from  raising  this  defence.     Ih, 

Averments  in  summons  and  plaint  against  a  rarefy.]  A  sum- 
mons and  plaint  complained  that  the  defendants  undertook 
and  agreed  by  a  written  agreement  if  the  plaintiff  would  de- 
liver a  quantity  of  com  to  M,  and  in  conrideration  of  their  so 
doing  would  pay  to  the  plaintiff  the  sum  of  £44  17«.  7d.; 
and  the  plaintiff  did  deliver  said  com  to  Mi  yet  the  said  de- 
fendants have  not  nor  has  any  other  person  on  theur  behalf 
paid  the  same  to  the  sud  plaintiff.  On  demurrer  thereto  it 
was  Held  that  this  was  an  action  against  a  surety,  and  that 
the  plaint  should  have  ayerred  that  the  principal  bad  not 
performed  the  condition,  though  reqmred  thereto,  and  that 
the  demnrrer  should  be  allowed  accordingly.  SHo  v.  Langtri 
and  Gcrdaniek,  8  Ir.  Jur.,  N.S.»  3$7.     Exch. 

— ♦ 

PROBATE  AND  ADMINISTRATION. 
Omission  from  probate  of  words  in  favour  t^drasser  f^wilL] 
Where  a  testatrix  was  ta  esetremit,  and  her  capacity  doubtful, 
and  the  drawer  of  the  will  gathered  her  intent iods  as  to  the 
dispositions  from  previons  declarations,  words  m  favoor  of 
himself  and  his  wife,  which  he  introduced  into  the  will,  were 
omitted  from  the  probate-*the  Court  not  being  satis6ed  that 
the  testatrix  understood  their  mean'ng,  or  intended  them  to 
be  inserted.  Dalg  and  w^/e  v.  Burke,  8  Ir.  Jur.,  N.S.,  73. 
Pr. 

Evidence  of  lost  wiU\  Since  the  Probate  Act  of  1857,  (20 
&  21  Vict,  c  79,  a  68)  a  will,  or  the  contents  of  a  lost  viU, 
may  be  established  by  the  evidence  of  one  witness  only.  Deiff 
and  wife  v.  Burke,  8  Ir.  Jur.,  N.S.,  73      Pr. 

Pr^Hite  ofdocummts  executed  in  Scotland  bg  person  deceased 
previous  to  statutes  21  ^  21  Vict,  c  56.]  Where  a  oooiirmB- 
tion  was  made  in  Scotland  of  testamentary  papers  executed 
by  a  person  who  was  domiciled  there,  but  died  before  the  SI  . 
&  22  Vict,  o  66,  (the  Probate  and  Confirmation  Act)  came 
into  operation,  there  being  assets  in  thu  country,  the  Coart 
will  allow  such  documents  to  be  proved  here^  the  clause  about 
re-sealing  the  confirmation  not  applybg  to  the  case.  J»  Ae 
goods  ofOag,  8  Ir  Jur.,  N.S.,  134.  Pr 

Administration  to  felo  de  se.]  Administration  of  the  gooda, 
&c.,  of  A  felo  de  se  granted  to  the  nominee  of  the  C^wn^ 
though  there  was  a  will  appointing  executors,  (foods  of  Ure, 
tlr.  Jur,  N.S..  136.    Pr. 

Administration  to  creditor.}  Admiaiatration  refused  to  a 
creditor  who  had  cited  next  of  kin  to  accept  and  refiue, 
though  the  estate  was  insolvent,  and  considerable  delay  on 
the  part  of  next  of  kin  in  applying  for  a  grant  had  ooonrred; 
but  in  subh  case  the  creditor  was  allowed  his  costs  out  of  the 
estate.     Forster  v.  Murphy,  8  Ir.  Jur.  N.S.,  135.    Pr. 

Where  a  sum  of  £70  or  thereabouta,  was  lying  in  the 
bands  of  the  Commisuoners  of  Police,  being  the  balaooe  dus 
to  the  deceased  for  his  pension  as  a  police  magistrate  the 
Court  refused  to  grant  administration  to  a  creditor  of  the  de- 
ceased's to  whom  his  pension  of  £500  a  year  had  been  as- 
signed as  a  security  for  an  annuity,  and  to  whom  the  sum  of 
387.  2s.  was  due,  limited  either  to  the  said  sum  of  £70^  or  to 
receiving  and  giving  a  discharge  for  £38  2s.  part  of  said  sum 
of  £70.    In  the  goods  of  Fleming,  8  Ir.  Jur ,  N.S.,  39,  Pr. 

Administration  granted  to  undow/]  It  is  no  ground  forpa^ 
ing  over  the  widow  in  the  choice  of  an  administrator  that  toe 
assets  consist  principally  of  a  hxmi  which  would  require  tbe 
superintendence  oi  an  active  and  intelligent  farmer — the  wi- 
dow being  advanced  in  life  j — a  joint  grant  never  fbroed  by  the 
Court.     Kellg  v  KeUg,  8  Ir.  Jur.,  N.S.,  137,     Pr. 

Limited  administration  with  wHl  asmeited  to  kfotee.]  Ad- 
ministration to  the  goods  oi  a  testatrix,  with  a  copy  of  her 
will  annexed,  granted  to  a  legatee  for  life  in  the  will,  hmited 
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t9  raosivini;  the  dlTidendi  of  the  legacy  Amt  her  life,  the  legacy 
kviog  been  lodged  in  the  Conrt  of  Chanoerj,  ui  Irelao^  by 
tlM  tnuteee  in  the  will,  under  the  Tmstee  Relief  Act,  and 
iavwted,  ajid  that  Coort  havioff  dedarad  the  legatee  entitled 
totbedhridends:  the  will  had  been  proved  in  an  English 
Diocesan  Coort  and  no  other  assets  were  in  thb  oountzy  In 
the  goods  ofAh^,  8  Ir.  Jar.,  N.a,  1 18.     Pr. 

AdmmitiraiUm  de  bonis  non  U>  admrnUiraton  of  dec&ued 
o'.mmistraior.'}  The  personal  representatiye  of  a  deceased 
administrator  preferred  to  the  nest  of  kiu  for  a  grant  de  bonit 
MM  to  the  oiiginal  intestate  where  the  next  of  kin  was  an 
aged  and  delicate  lady,  the  property  yery  large  and  requiring 
a  perecA  of  actiye  and  business  habits  to  manage  it,  and  the 
reprsientative  of  the  deceased  administrator,  having  himself 
a  considerable  interest  in  the  assets. 

Semble,  that,  in  such  a  case,  the  Court,  independently  of 
tlie  powers  given  by  the  78th  section  of  the  Probate  Act  of 
1857,  could  pass  over  the  next  of  kin.  /a  the  aoode  of  Brad- 
leg.  8  Ir.  Jur.,  N^,  114.     Pr. 

Probaie  of  mil  of  wife  qf  alien,']  The  wife  of  an  alien  can 
bv  will  disDose  of  her  chattels  real  situate  in  the  United  King- 
dom as  nfeme  sole;  and  where  probate  had  been  granted  to 
her  will  limited  to  such  property  as  she  had  power  to  dispose 
of  the  same  was^  on  motion  amended,  by  making  it  a  gene- 
ra] grant  Irrespective  of  the  power.  Jn  ike  aoodi  of  de  Cha- 
koimaard  8  Ir.  Jur.,  N  S.,  197.    Pr.  ^ 

Lftten  of  admimetrtUion  to  hmatie  as  in  caee  oftnteeta^ 
wttcitkeUmding  wilL]  Where  a  will,  on  its  face  rational,  was 
made  by  a  person  who  was  sworn  to  have  been  at  the  time  of 
nnsound  mmd,  and  was  soon  after  its  exeoutbn  confined  as  a 
Innatic  In  an  asylum,  where  he  died,  the  Court  gave  adminis- 
tration as  in  case  of  intestacy  to  one  of  the  next  of  kin,  led- 
tiog  in  the  order  iu  opinion  of  the  invalidity  of  the  will  In 
the  Goods  offfoknes,  8  Ir.  Jur.,  N.S ,  159,  Pr. 

Efeet  of  remmdatien  by  executor  btfore  the  Probaie  Ad, 
1857].  An  executor  who,  before  the  Probate  Act  of  1867. 
had  renounced,  was  not  permitted  to  retract,  and  accept  a 
grant  of  administration  de  5ofnt  moa  with  the  will,  &c;  but 
baving  become  next  of  kin,  he  was  allowed  to  uke  a  grant 
in  that  character.  In  the  Goods  of  Evans,  8  Ir.  Jur.  N.  S., 
197,  P^. 

Presnmptum  of  death.'}  Where  the  father  of  the  deceased 
had  not  been  heard  of  for  26  years,  and  was  believed  to  be 
long  since  dead,  and  the  deceased  died  recently,  the  conrt  al- 
lowed administration  to  the  son*8  goods  to  issne  without  ex- 
tracting a  grant  to  the  father.  In  the  Goods  oflAndla/,  8  Ir 
Jar.  NS,217,  Pr  ^ 

Undne  tnjhtenee.']  The  Court  refused  a  conditional  order 
for  a  new  trial,  where  the  verdict  had  been  foimd  a><ainst  an 
all^^  will,  the  evidence  being  conclusive  of  undue  influence 
practised  on  the  testator  by  the  person  principally  benefitted, 
and  who  was  most  active  in  givmg  the  dbections  for,  and  in 
the  preparation  of  the  will,  and  Held  that  no  part  of  the  will 
in  favonr  of  other  persons  could  stand,  nor  the  appointment 
of  executor.  The  degrse  of  proof  necessary  when  the  case  is 
•nspicious,  the  drawer,  an  attorney,  taking  great  benefit  un- 
der it.    MoUm^  v.  CSoMy,  8  Ir  Jur.,  N.S.  158,  Pr. 


PROBATE  (CouBT  of)  PRACTICE. 

Legitimaeih  ntode  of  raising  question  of."]  Where  a  question 
of  Intimacy  of  a  person  represented  as  the  father  of  an  al- 
leged next  of  kin  is  raised  by  a  party  alleging  himself  to  be 
next  of  kin.  the  practice  is  to  raise  the  question  by  petition 
and  affidavit,  and  if  either  party  asks  for  an  issne,  to  direct 
an  issue  on  that  point  to  a  juzv.  Iknridson  y.  Woods,  8  Ir. 
Jar.  N.S.  40,  Pr* 

Af/ministration  pendente  lite.]  It  is  not  necessary  to  pre- 
sent a  petition  in  order  to  have  an  administrator  ,peii(i^e  Ute 
appointed.  It  may  be  done  on  motion  grounded  on  affidavit 
Fim  V.  Gorman,  8  Ir.  Jur.  N.S.,  217,  Pr. 

Petition  by  troy  of  peremptory  exception.]  Semble,  a  peti- 
tion by  way  of  peremptory  exception  in  an  interest  suit  is  ir- 
regular, and,  having  an  erroneous  titls^  was  dismissed  with 
oosu.     /ii<A«(?oodf  q/*ftw«By,  8Ir.  Jur.  N.S.  114,  Pr. 

Several  wiUs  not  pleaded.'\  Unless  by  consent,  several 
earlier  wills  of  the  deceased,  not  propounded  by  any  party, 
cannot  be  put  in  issue  in  a  suit  by  an  executor  to  establish  a 
later  will,  uor  can  the  next  of  kin,  by  a  citetfon  on  the  per- 
fx'UR  interested,  oblige  them  to  litigate  tliem  in  that  suit. 
Bradley  v.  MeU^  8  Ir.  Jur.  N.S.,  18,\  Pr. 


AdmUustration  in  case  of  presumption  q/*  death."^  It  is  not 
necessary,  in  a  case  of  administration  on  presnmption  of  death, 
in  the  affidavit  for  administration,  to  negative  the  existence 
of  the  persons  who  would,  if  aUve,  have  prior  interests  to  the 
applicant  at  the  time  of  the  death  of  the  deceased,  if  the  ap- 
plicant is  unable  to  do  so.  It  is  enough  to  negative  their 
existence  at  the  time  of  swearing.  A  grant  in  this  case  was 
made  under  the  78th  section  of  the  Probate  Act.  In  the 
Goods  ofSloane,  8  Ir.  Jur.  N.3.  814,  Pr. 

Suit  to  establish  contenU  of  lost  wUL]  It  is  necessary  in 
a  suit  to  establish  the  contents  of  a  lost  will  to  set  out  the 
contents  in  an  affidavit  or  a  copy  lodged  in  the  registry,  and 
to  refer  to  it  in  the  declaration ;  and  a  record  which  had  been 
made  up  in  the  ordinary  form  applicable*  to  an  existing  will, 
was  at  the  hearing,  ordered  to  be  amended  accordingly. 
Connor  v.  dPGetHgany  8  Ir.  Jur.  N.S.  888,  Pr. 

Caveat']  The  20th  rule  of  April,  1861,  does  not  apply  to 
cases  of  persons  lodging  caveats  "in  the  goods,'*  who  are  not 
by  interest  entitled  to  do  so;  and  an  appearance  entered,  ac- 
companied by  a  notice  in  the  terms  of  that  rule,  and  the  ca- 
veat, will,  in  such  cases,  be  set  aside  with  costs.  RusseU  v. 
Russell,  8  Ir,  Jur.  N.&  40,  Pr. 

A  caveat  lodged  by  a  penon  having  no  right  to  prevent 
a  grant  of  administration  issoino,  disniissed  with  costs.  In 
the  Goods  qf  Bradley,  8  Ir.  Jur.  N.S.  114,  Pr. 

Setting  aside  caveat,  appearance,  and  plea^Costs.]^  In 
certtun  oases  where  the  facts  are  peculiar,  a  petition  is  the 
proper  course  to  adopt  in  order  to  have  a  caveat,  appearance, 
and  plea  set  aside.  The  costs  of  proving  a  will  iu  conmion 
form  are  always  paid  out  of  the  residue,  and  should  not  be 
charged  on  a  legatee.  Ni^fmU  y.  Nuyenl,  8  Ir.  Jur.  N.S. 
63,  Pr. 

DupUoaU  estalMm.1  When  a  citation  which  had  been  ser^ 
ved  abroad  was  on  its  way  back  rendered  b^  shipwreck  of  the 
packet  and  from  the  effect  of  salt  water  illegible;  but  the 
affidavit  of  service  was  forthcoming,  and  also  the  precipe  for 
the  citation,  the  court  ordered  a  duplicate  to  issue  and  to  be 
filed  instead  of  the  original  ui  the  office.  Bobinsoin  v.  Ince^ 
8  Ir.  Jur.  N.S,  52,  Pr. 

Ciiing  heir-ai-lam  and  devisees,]  Where  an  heir  at  law  and 
devisees  are  cited  by  the  leave  of  the  Court,  in  a  cause  where 
pleadings  have  been  filed,  a  notice  should  be  given  with  the 
citation,  stating  that  proceedings  in  the  cause  would  be  sus- 
pended for  ten  days,  so  as  to  allow  the  parties  dted  to  inter- 
vene.    Rorke  V.  Ftvm,  8  Ir.  Jur.  N.S.  314,  Pr. 

Time  forJiUng  declaration]  Where  the  plaintiff  in  a  suit 
to  esublish  a  will  cites  devisees  under  a  former  will  to  see 
proceedings,  he  is  bound  bv  the  83rd  rule  of  1858  to  file  his 
declaration  within  a  month  from  the  appearance,  otherwise 
the  defendant  may  move  to  limit  a  time  for  filing  it.  The 
17th  &  19th  rules  of  1861  only  apply  to  the  case  of  a  princi- 
pal defendant  or  defendants.  Gumley  Y.*Gwnl^,  8  Ir.  Jur. 
N.S.  388,  Pr. 

Joining  husband  as  co-pkuntiffi]  In  testamentary  caasee^ 
the  husband  of  a  plaintiff  propounding  a  will  ahould  be  joined 
as  a  co-plaintiff    Gamble  v.  WilUams,  8  Ir.  Jur.  N.S.,  159  Pr. 

Amendment  of  Pleadings.]  At  the  hearing  the  Court  will 
allow  the  pleadings  to  be  amended  by  filing  a  further  plea  to 
meet  the  evidence.    &tim%  v.  (^tim/^,  8  Ir.  Jur.  N  S^  198.  Pr. 

Notice  of  trial]  In  future  it  will  be  necessaiy  for  parties 
going  to  trial  to  give  regular  notice  of  trial  under  the  44th 
Rule  (contentious),  besides  the  eight  days*  notice  heretofore 
given  under  the  40th  Rule,  and  which  was  cou;iidered  sufficient 
notice  of  trial     Crossly  v.  Andrews,  8  Ir.  J  ur.  N.a,  186.    Pr. 

Issues  on  different  wills.  J  Where  several  wills  were  pro- 
pounded by  different  parties,  which  were  each  impeached  on 
the  ground  of  undue  influence  exeroised  by  persons  differeui 
and  distinct  as  regarded  each  will,  the  Court  ordered  the  issue 
to  be  confined  at  the  trial  to  the  validity  of  the  will  latest  in 
date.     Gamble  v.  Robinson,  8  Ir.  Jur^  N.S.,  878.     Pr. 

As  to  sending  case  to  Assiees.]  Where  the  assets  do  not  by 
affidavit  or  otherwise  appear  to  be  small,  the  Conrt  will  not 
send  the  cose  to  the  assizes,  though  all  the  witnesses  and  par 
ties  reside  in  the  country.  Adams  v.  (^iim,  8  Ir  Jur  N  S 
62.     Pr. 

Case  sent  to  Sessims.]  On  consent,  a  case  was  sent  to  the 
sessions,  in  whidi  a  will  was  in  litigation,  a  creditor  of  the 
deceased  propounding  it  Qtusre — Can  a  creditor  be  allowed, 
without  consent,  to  propound  and  litigate  a  will?  Devtinv^ 
McCarthy,  8  Ir  Jur  N  S,  169.     Pr. 

Decree  on  pitas  withdrawn.]  Where  the  defendant  on  cou- 
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lent  withdrew  bii  pleas,  the  Court  under  the  66th  aectioD  of 
the  Probate  Aot  of  1867,  made  aD  order  in  the  natnre  of  a 
decree,  declaring  the  ralidity  of  the  will  to  be  proved,  with- 
out further  proof.  Btrrjf  ▼.  Beny^  8  It,  Jur.  N.Sb,  217.  Pr. 
ObUtming  fntUjvdgmmi  whmt  Aeortn^  ofeau$€  eommme^d 
m  Vacation  and  concluded  in  Tenn.]  Where  the  hearing  of  a 
cause  was  commenced  in  Vacation  and  oonduded  in  Term,  m 
order  to  get  final  judgment,  it  is  requisite  for  the  party  who 
got  a  verdict  to  apply  to  the  judge  to  limit  a  time  within 
which  the  other  party  shall,  if  he  thinks  fit,  move  to  set  aside 
the  verdict,  pursuant  to  the  power  reserved  in  the  85tb  Rule, 
contentious.    Moloney  v.  Casey,  8  Ir.  Jur.  NS.,  184.     Pr. 

Photograph  ofwUL^  Where  a  will  lodged  in  the  Registiy 
was  impeached  as  a*  forgery,  the  court  refused  to  allow  tlie 
party  propounding  it  to  get  a  photomph  copy  of  the  testator's 
and  witnesses*  ngnatures  to  it,  witnout  an  affidavit  explaining 
the  circumstances,  but  on  consent  made  an  order  that  a  oony 
might  be  Uken  of  the  body  of  it  Teman  v.  rsmoii,  8  Ir. 
Jur.N.SM61.     Pr. 

SecurifyforaeaetiJ]  Security  not  required  forasseti  brought 
into  tiie  Court  of  Chancery.  Jn  the  goods  ^fBradle^^  8  Ir. 
Jur.N.S.,  114.    Pr. 

Where  a  party  applying  for  administration  with  the  will 
annexed  woidd  be  benefioliilly  entitled  to  the  whole  of  the 
deceased's  assets  under  his  will,  if  valid,  made  in  America, 
and  proved  there  by  the  executors,  who  gave  the  applicant  a 
power  of  attorney  to  take  the  grant,  and  would,  if  the  will 
were  not  valid,  be  entitled  to  a  moiety,  the  Court  required 
justifying  security  for  only  one  moiety.  The  deceased  had 
been  originally  domidled  in  Ireland,  but,  it  was  alleged,  had 
acquired^  an  American  domicil,  and  had  returned  and  died 
here  tn  Uiiwre,  Sed  eemble,  he  never  lost  his  domicil  of  origin, 
and  if  he  did,  it  was  revived  by  the  return  to  this  country. 
In  the  gooda  ofSuUhan,  8  Ir.  Jur.  N.S.,  813.    Pr. 

Astigwment  q/*  admmittration  bond.']  A  notice  of  motion  is 
required  for  a  conditional  order  to  assign  an  administration 
bond.    Rnstell  v.  BtuseU,  8  Ir.  Jur.  N.S ,  198.    Pr. 

The  assignment  of  an  administration  bond  refused,  where 
it  appearea  that  the  two  persons  sought  to  be  made  liable 
had,  for  payment,  signed  tne  bond  as  sureties,  but  on  going 
before  the  officer,  who  explained  the  liabili^  to  them,  they 
declined  to  act,  and  were  rgected  by  the  officer;  but  after- 
wards, a  third  person  ngned  Uie  same  bond,  and  admiuistra- 
tion  had  issued.    Ih, 

Writ  of  habeas  corpus  ad  testificandum.'!  Parties  referred 
to  a  Law  Court  for  a  writ  of  nabeas  corpus  to  bring  up  a 
prisoner  to  give  evidence  in  the  Probate  Court.  Teman  v. 
Teman,  8  Ir.  Jur.  N.S.»  186.    Pr. 

CostsA  Where  the  heir  at  law  suocessfully  resists  probate 
of  a  will  of  real  estate,  the  Court  of  Probate  has  no  juris- 
diction to  charge  the  real  estate  with  the  costs  of  the  liti- 
gation.   Nevton  v.  Newton,  13  Ir.  Ch.  Rep.  245,  Ch.  App. 

Where  the  estate  is  small,  and  fiuud  and  undue  influence 
have  been  pleaded  in  opposition  to  a  wUl,  which  is  established 
on  the  evidence  of  the  party  supporting  it,  though  parts  of 
the  case  were  suspidouaj  the  party  failing  was  excused  from 
paying  costs,  but  did  not  get  costs  out  of  the  estate.  Finn  v 
(7orm<m,  8  Ir.  Jur.  N.S.,  814.    Pr. 

Legatees  in  a  former  will,  fUling,  are  not  so  fiivourably 
considered  as  next  of  kin,  as  to  costs,    /o. 

Costs  out  of  estate  means  only  out  of  personal  estate.  Ih. 
An  executor  in  a  former  will,  who  was  also  an  express 
trustee  for  charities,  was  justified  in  pleading,  as  to  a  latter 
will  with  a  clause  of  revocation,  undue  execution  and  want  ot 
capacity,  and  was  allowed  his  costs^  where  the  latter  will  was 
made  when  testatrix  was  in  aifisim't,  and  contained  peculiar 
words' in  £svonr  of  the  drawer  and  his  wife,  and  was  destroyed 
by  the  drawer;  but  nevertheless  the  jury  found  it  was  a  valid 
will.    I>afy  and  wife  v.  Burke,  8  Ir  Jur  N  S,  73.    Pr. 

A  parson  having  an  interest  as  creditor,  &c,  is  not,  m  ge- 
neral, entitled  to  the  ooets  of  citing  next  of  kin  to  accept  or 
refVise  administration,  if  the  latter  appear  and  accept,  unless  a 
caiditional  decree  has  been  made;  and  unless  such  person 
ha^  cited  all  the  prior  parties,  the  81st  rule  (contentious)  does 
not  apply,  which  directs  him  to  enter  a  ude-bar  rule  that  the 
defendant  do  extract  within  14  days,  or,  in  default,  the  ad- 
ministration be  given  to  the  plaintiff.  Wade  v.  Stephens,  8  Ir. 
Jur.,NS.,  168,  Pr. 

Asa  general  rule,  intervenients  do  not  get  costs,  but  where 
the  Attorney-General  is  a  necessary  party,  and  intervenes. 


he  wQl  be  aUowed  them.    Ik^F  ssid  wj/i  v.  Aria,  8  Ir.  Jar. 
N.S.,  78,  Pr. 

The  Attorney-General  having  been  served  with  netioe  of  a 
motion  for  adndnistratiaQ  in  goods  in  wUeh  the  Grown  bsd 
not  any  interest,  and  as  to  which  the  Grown  made  no  case,  , 
and  where  other  persons  nnsoccessfiJIy  impeached  the  kp^ 
macy  of  the  deceased,  is  not  entitled  to  the  costs  of  appealing  ' 
on  the  motion.    Redmomdir.  Barber,  8  Is.  Jmr.,  N.Sn8ia,  Pr.  i 

— ♦ —  ! 

PUBUC  COMPANY.  , 

Phadmg  2y.]    In  an  action  brouj^t  against  a  compssy  oa  I 
the  supposition  that  thef  fbrm  a  corporate  body,  when  tbsy 
have  sued  and  obtained  judgment  in  previous  actions  as  if  in-  i 
corporated,  aembka^  liberty  will  not  be  given  them  to  plead 
that  they  should  be  sued  as  individuals.    Fum  v.  7^  Albert 
Assurance  Company,  8  Ir.  Jur.,  N.S.,  f4^  Cons.  Ch. 
^ee  Sbabbs  ui  Publio  Cokpavt. 

— ♦ 

PURCHASER  FOR  VALUE  WITHOUT  NOTICE. 
A,  by  his  marriage  settlement,  executed  on  the  10th  of 
August,  1787,  covenanted  with  the  trustees^  witfam  three 
years  after  the  marriage,  to  pay  to  them,  thdr  executon  or 
administrators,  the  sum  of  £2,500,  which  (with  £500,  the 
fortune  of  A's  intended  wife,)  they  were  to  invest  in  the 
purchase  of  land,  to  be  held  in  trust  for  A  for  lifis,  and  sfler 
his^decease,  for  t^e  children  of  the  marriageb  By  the  settle- 
ment it  was  provided  that  until  such  investment,  the  trusteei 
should  lay  out  these  two  sums  on  public  or  private  security, 
and  pay  the  interest  to  the  persons  entitled  to  the  renttofthe 
porobased  lands.  On  the  same  day,  A  passed  his  bood  to 
the  trustees  for  the  penal  sum  of  X6,000,  and  judgment  was 
entered  up  against  him  by  the  trustees  Xtn  the  llth  Angosti 
1 787.  On  the  10th  of  November,  1800,  A  hecame  entitled  to 
an  equitable  interest  in  the  lands  of  Blackacre.  Under  the 
limitations  contained  in  a  deed  for  valuable  oonsiderslioD, 
dated  the  14th  of  May,  1812,  this  equitable  inUrest  became 
vested  in  B,  without  notice  of  the  judgment  A  died  in  the 
year  1845.  C,  one  of  A's  daughtera,  m  1882,  presented  s 
petition  for  the  sale  of  the  equitable  interest  in  the  lands  of 
Blackacre,  for  payment  of  the  Judgment  No  pavment  of  princi- 
pal or  interest  was  ever  made  on  foot  of  the  judgment,  nor  was 
there  any  acknowledgment  in  writing;  nor  revivor,  within  twenty 
years  before  the  filing  of  the  pentioo.  Held,  even  sappoe- 
in;^  the  two  sums  of  £2,600  and  £500  were  represented  by 
the  iudgment,  that  B  was  entiUed  as  a  purchaser  forTslosbk 
consideration  without  notice,  to  hold  the  lands  of  Blsckacre 
discharged  firom  the  judgment,  and  that  therefbrs  the  petition 
must  be  dismissed  with  costs.  In  re  Grades  Eslett,  13  Ir. 
Ch-Rep.  154,  L.  E.  a 

Semble,  that  a  judgment  Creditor  daiming  aguart  so  ti- 
signee  for  value,  shotUd  avernotioe,  to  give  l^mself  any  ffinity> 
lb 

— ♦ 

QUARE  IMPEDIT. 

Upon  the  trial  of  an  action  of  jfHorswivedGi;  the  phtatifr  went 
into  a  rebutting  case,  and,  as  evidence  of  an  award  bv  which 
all  matters  in  dispute  between  the  party  under  whom  he 
dauned,  and  the  party  whom  the  defendant  represented,  had 
been  adjusted,  offered  in  evidtfooe  two  doonments,  and  s  du- 
plicate of  one  of  them,  which  purported  to  be  reoeipta,  dated 
in  the  year  1829,  acknowledging  money  paid  by  the  par^  m 
the  year  1801  pursuant  to  the  award.  They  were  signed  by 
a  person  describing  himself  as  surviving  partner  of  thefiin  to 
whwh  the  money  was  paid,  and  which  firm  wers  slao  itated 
in  them  to  have  been  the  attorneys  for  the  party  between 
whom  and  the  plaintiff's  ancestor  the  award  was  msde,  sod 
one  of  the  documents  expressly  professed  to  be  a  substitste 
for  a  previous  lost  receipt  Tne  latest  evidence  of  any  liugsr 
tion  was  in  tiie  year  1806.  Held  (Keof^  J ,  disseniimUt)  that 
these  documents  were  admissible  in  evidence  to  prove  noto&iy 
the  receipt  of  the  money,  but  the  fbot  of  the  award.  Wha- 
ley  V.  Massoreene,  8  Ir.  Jur,  N.&,  281,  C.  P. 

Held,  also,  (Keogh,  J.,  dissmHenie,)  that  tiie  objectioo  thst 
there  was  no  extrinsic  evidence  of  the  eharacter  of  the  psrty 
signing  the  documente  not  having  been  taken  at  the  trial, 
could  not  be  relied  on  upon  the  argument  of  the  bill  of  excep- 
tions    lb. 

Upon  the  plea  noa  eoneesmt,  the  judge  at  the  trial  refnMd 
to  leave  aqueetion  of  fraud  to  the  jury.  Held  (the  jodge 
himself  concarrenfe),  that  the  judge  was  wrong,    lb. 


QuoH^r  Semons.'] 
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Held,  alBOi  that  the  Want  of  a  valuable  oonsideration  in  the 
eonvtyanoe^  want  of  poBMasiobi  pendetioj  of  a  suit,  non-pre- 
aenUttoB  npon  Tacancies  in  the  living,  and  a  conveyance  and 
R-oonveyaaoe  between  the  ^ntifiT  and  a  third  party  during 
tKe  oontinaaaoe  of  the  suit  to  set  aside  the  original  convey- 
laee,  were  evidence  to  go  to  a  fury  of  fraud  in  the  procuring 
«f  tJit  original  oonveyauoe.    th. 

♦— 

QUARTER  SESSIONS. 

SuMu,  itMUr  ori^nal  or  a^faumed.}  The  sessions  held 
li  the  towns  in  the  divisions  of  oounties  are  aU  original  aud 
tiitioct  sessions  and  not  merely  adjournments;  aud  therefore 
wliiBrs  a  statute  directed  an  appeal  to  be  brought  to  the  next 
Gaeral  Quarter  Sessions  for  the  county,  division,  town,  or 
pisos  where  the  judgment  apnealed  from  is  delivered,  held 
tweo^  days  next  after  the  delivery  of  the  judgment.  Held, 
tka  tills  appeal  should  be  brought  to  such  next  sessions  in 
the  very  town  wliere  the  jud^ent  was  delivered,  and  that  a 
|isrty  passing  over  those  sessions  and  appealing  to  the  next 
Msnons  held  in  the  first  town  for  the  division  was  too  late, 
sod  that  the  appeal  ooold  not  be  entertained  at  those  session& 
TU  Queen  v.  The  Jtuticee  of  Anirim,  8  Ir.  Jur^  N.S.,  47, 
Q.B. 


m  r^^air.}    A  railway 
their  line  of  railway 


RAILWAY  COMPANY- 

OUSgaAn  ofcamfOK^  to  keep  road  m  rqMiJr.] 
eoBipaay,  for  the  pvrpose  ot  canying  thrir  lini 
OTsr  a  ooan^  prasentment  voad,  aod  giving  to  the  bridge 
whieh  s^MiMd  it  the  proper  legal  height,  had  iowerad  the 
IsfelofapottioBorthAraad,aikdput  it  into  a  state  of  per- 
msnent  repair.  Held,  that  they  were  not  bound  to  keep  in 
repair  the  surface  of  the  portion  of  the  road  so  lowered.  Foe- 
liami;  ireOer/ord  and  Limerioh  SaikmHf  Cot^^omif, 
^  8  If.  Jar.,  N3.f  88,  a  P. 
,  per  Moaahaa,  a  Jn  that  the  portion  of  the  road  so 
lowered  waa  neither  a«  '^approaeh,"  nor  a  *'  necessary  work 
eouMOted*  with  the  bridge  within  the  46th  sectiou,  but 
came  within  the  provision  of  the  63rd  and  66th  sections  of 
Ue  8  Yieu,  c.  20.    Ik. 

And,  pte  Christian,  J.,  that  the  exeava^n  of  the  road  so 
lowered  was  ao  &r  a  **  necessary  work  oonneoted**  with  the 
bridge  within  the  i6th  section,  that  the  company  would  be 
booad  iaall  (ntare  time  to  repair  an  alteration  of  the  level  to 
wfaioh  thev  had  bwered  it    lb, 

A  decision  of  one  of  the  Superior  Courts,  from  which  an 
sppeal  lay,  b  bmding  npon  a  court  of  co-ordinate  jurisdiction ; 
but  where  there  was  ao  appeal  it  is  not  binding.    Ih, 

CompemeatUmfir  kmii  m^wnmulg  ageeUd^  M  not  iehem  Ay-] 
The  arhitrator  appointed  by  the  B^ard  of  Works  having  de- 
dined  to  give  compensation  to  a  party  whose  Unds,  though 
not  taken,  were  iiunciously  afffioted  b^  the  works  of  a  rail- 
way company,  and  having  also  refused  to  provide  aooommo- 
dation  works,  the  Court  gnmfted  a  jnondasMif  to  him  to  compel 
him  to  entertain  the  oeeationai  TAs  OMsa  v. /^nuf,  8  Ir.  Jnr. 
N.S.  208,  <^  B. 

■     ♦    ■■ 
RECEIVER. 

Appoiiiitmmiof^notaWielandmg  impeachment  of  pe^tianet^e 
Mcurtty.l  A  general  power  of  appoiutment  given  to  V  J 
B»  enabliiu;  him  to  charge  the  respondent's  estate  with 
£1,500  andinterest,  had  been  exercised  in  favour  of  petitioner, 
his  only  son  by  a  second  marriage,  who  now  sought  to  have 
a  receiver  appointed  over  the  ertates,  as  no  mterest  had  been 
paid  for  fifteen  or  sixteen  years.  The  respondents  impeached 
petitioner's  seouri^,  it  being  alleged  that  the  deed  by  which 
the  power  of  appomtment  was  given  was  meant  to  carry  out 
the  terms  of  a  prior  contract;  Siat  the  power  was  too  gene- 
ral, and  should  have  been  confined  to  the  children  of  the  first 
marriage;  and  that  a  cross  UU  had  been  already  filed  to  re- 
medy Ui<e  mistake.  Held — that  notwithstanding  the  impeach- 
ment of  petitioner's  security,  a  receiver  should  be  appointed 
pencUng  the  litigation.   Blake  v.  Stake,  8  Ir.  Jur.  N.S.  801,  R. 

Bight  Iff  remainderman,  on  death  of  tenant  /or  Ufe  where 
(here  ie  a  recHeer.^  Where  a  receiver  has  been  appointed 
over  the  estate  of  a  tenant  fbr  life^  the  remunderman  has  a 
right,  imme<iBately  on  the  death  of  the  tenant  for  life,  to  go 
into  possession,  withont  making  any  'application  to  the  Court. 
In  reStaok^  Ifflr.Ch.  Rep.  213,  Ch.  App. 

Sekre/adat  Offomet.^  A  receiver  who  has  gone  into  re- 
ceipt of  rent  under  the  Court,  will  not  he  allowed  to  plead  to 


a  edre/aeiae  upon  his  recogniauioe^  that  the  recognizance 
was  taken  by  an  unauthorised  person.  WeUeeleg  v.  Mor- 
nington,  13  Ir.  Ch.  Rep.  6d8,  C 

— ♦ 

REGISTRY. 
Ae  to  prioritg  hg  reason  o/J]  A  sheriff,  under  a  writ  of 
Jterifadaet  seised,  on  the  16th  July,  1860^  the  interest  of  the 
execution  debtor  in  a  term  of  years,  and  having  sold  to  the 
plaintiff  in  ejectment  on  the  3 1st  of  July,  executed  to  him 
the  usual  convevanoe  of  the  debtor's  interest  on  the  20th  of  - 
August.  The  debtor,  on  the  80th  July,  after  the  seizure, 
conveyed  the  term  to  the  defendant.  This  deed  was  regis- 
tered on  the  2nd  of  August.  The  phiintlff  *s  deed  was  not 
registered.  Held,  that  the  conveyance  of  the  SOth  of  July 
aoquhrad  no  priority  by  registry.  (/Connor  v.  Stqfhene,  13  Ir. 
a  L.  Rep.  63,  Exoh. 

Where  the  conflict  is  between  two  deeds,  of  which  that  one 
alleged  to  be  postponed  only  by  reason  of  the  registiy  of  the 
other,  and  which,  but  for  that  registry,  must  have  priority,  is 
not  capable  of  being  registered,  so  as  to  maintain  its  priority, 
the  registration  of  the  other  deed  will  not  give  that  other 
deed  priority.    lb 

♦— 

RELEASE. 
Three  grantors,  and  each  of  than,  by  deed,  granted,  &c., 
released,  &c.,  to  the  plainti^  three  several  plots  of  ground, 

**  with  all  and  singular ways,  patht,  andpateage*  "     Held, 

that  the  release  in  the  deed  was  a  release  by  each  grantor  of 
his  right  of  way  over  the  plots  conveyed  by  his  co-grantors. 
Burke  v.  make,  13  Ir.  C.  L.  Rep.  390,  Q.a 
♦ 
RENEWABLE  LEASEHOLD. 
On  25th  Deo.  1825^  a  lease  for  lives  renewable  for  ever  was 
made  of  certain  lands  in  the  county  of  Dublin,  by  W.S.  to  6.F.M. 
in  consideration  of  G.F.M.  paying  the  rent  thereof  and  perform- 
ing the  several  covenants  therein  contained.  On  the  2 1st  July 
1831,  said  6.  F.  M.  assigned  to  a  trustee,  in  consideration  often 
shilling  said  leased  {premises,  npon  trust,  to  permit  his  wire 
afler  his  death  to  recdve  the  rents  and  profits  after  payment 
of  head-rent,  reserving  no  life  interest  tor  himself.  On  tlie 
Idth  December,  1863,  G.  F.  M.  (junior)  and  H.  C  K.  were 
appointed  new  trustees  of  the  settlemeot  of  21st  July,  1831, 
for  the  benefit  of  the  wife  of  G.  F.  M.  On  the  30th  Septem- 
ber, 1856,  a  deed,  purporting  to  be  a  fee-fkrm  grant,  was 
made  bv  A.  S.,  the  devisee  of  W.  S.,  to  the  said  trustees, 
G.  F.  M.  (junior^  and  H.  C.  K.,  their  heirs  and  assigns  for 
ever,  upon  the  trusts  of  the  settlemeut  of  21st  July,  1831,  he 
snid  G.  F.  M.  ^nior)  payins  the  annual  rent  thereof  to  said 
A.S.  who,  in  1859,  assigned  his  interest  to  H.K,  whose  widow 
and  devisee  plaintiff  was  On  the  trial  of  an  ejectment  for 
nonpayment  of  the  fee-farm  rent,  the  plaintiff  was  non-suited 
on  the  ground,  amongst  others,  that  the  deed  of  the  30th 
September,  1856,  was  not  a  fee-farm  grant  under  the  Renew- 
able Leasehold  Conversion  Act.  Held,  that  the  relation  of 
landlord  and  tenant  did  not  exist  as  between  the  plaintiff  and 
the  trustees  of  the  settlement,  or  any  other  person  within  the 
meaning  of  the  7tii  section  of  the  Renewable  Leasehold  Con- 
version Act,  inasmuch  as  the  legal  estate  was  in  the  trustees, 
the  rent  being  payable  by  G.  F.  M.  (senior.^  Ktegom  v, 
MowUe,  8  Ir.  Jur.  N.S.  178,  Ex. 

Htild,  also  (Fitzgerald  B ,  diuenlimUi^  that  where  a  lease 
for  lives  is  conveyed  with  a  partial  declaraUon  of  uses,  there 
is  no  resulting  use  to  the  gmntoSi    7%. 

RENEWAL. 

Where  the  reverdoner  in  a  lease  for  lives  renewable  for 
ever,  in  reply  to  a  request  from  the  tenant  to  execute  a  re- 
newal, postpones  the  execution  for  his  own  convenience,  he  is 
not  entitled  to  require  septennial  fines  which  might  otherwise 
become  dne  in  the  interim;  and  he  is  not  entitled  to  imi>ose 
npon  the  tenant  any  condition  retpeotmg  the  tenant  making 
out  title  to  the  lease,  before  the  time  at  which  he  will  be  piw- 
pared  to  execute  such  renewaL  AU&n  v.  Al/detorik,  13  Ir. 
Jur.  N.S.  190,  Ch. 

It  is  not  necessarily  fraudulent  on  the  part  of  an  equitable 
tenant  for  lite  of  renewable  leaseholds,  to  require  the  renewal 
to  be  made  to  him,  without  mentioning  the.  settlement  by 
which  the  legal  estate  is  vested  in  trustees.    lb. 

BeneenU  r^fueed  where  object  for  which  leaee  wot  granted^ 
had  ceased  to  exist]     Under  the  provisions  of  the  3  Geo.  III. 
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0.  84^  a  tenant  for  life  made  a  leate  for  lives  renewable  for 
erer  of  certain  premiaes  to  be  continned  and  need  as  a  bleach 
green.  Owing  to  a  decline  in  tbe  linen  trade,  the  bleach- 
green  bad  been  converted  into  pasture,  and  for  several  jears 
previous  to  the  present  suit  it  had  wholly  ceased  to  be  em- 
ployed for  any  Dleacbing  purpose.  In  a  smt  for  a  specific 
performance  of  the  covenant  for  renewal,  Held,  that  the  cove 
nant  to  renew  conld  not  be  enforoed,  the  object  for  which  the 
lease  was  granted  having  ceased  to  exist.  Bm¥Mtt  v.  Rkk- 
osrdKm,  8  Ir.  Jnr.  N.S.  61,  Oh. 

ApportiowmetU  of  rmmoal  fimt  where  hitdt  9otd  in  Lmded 
Ewtatm  CovirL'\  Where  the  court  sells  under  the  condition 
that  the  porohaser  will  be  bound  to  execute,  at  the  tenant's 
expense,  a  fee-farm  grant  of  the  premises  to  the  tenants,  or  a 
trustee  for  them,  the  sum  paid  into  court  ky  tenants  ^o  renewal 
fines  is  not  apportionable.  Rt  TibtoMdife  BtUsie^  8  Ir.  Jnr. 
K.S.,  889,  L.  E.  G. 

StmJbU — Where  lands  are  held  under  a  lease  for  lives  re- 
newable for  ever,  and  for  a  lon^  period  of  years,  there  has 
been  no  renewal,  the  representatives  of  parties  who  have  not 
renewed  have  no  claim  for  fines  against  the  person  who  sub- 
sequently grants  the  renewal.    Ih 

Duenption  fj  2»/%.]  In  a  lease  for  lives  renewable  for 
ever  the  name  of  '*  Beauchamp  Coldough,  the  younger,  son 
of  Beauchamp  Coldough^  Zion  Hill,  in  the  county  of  Gar- 
low,  Esquire,  now  of  the  age  of  15  years  or  upwards,**  was 
inserted.  No  person  answered  the  entire  description.  There 
was  a  Beauchamp  Urquhart  Coldough,  son  or  Beauchamp, 
who  did  not  reside  at  Zion  Hill,  and  there  was  also  a  Beau- 
champ, son  of  Henry,  who  did  reride  at  Zion  HilL  Held, 
that  the  case  was  governed  by  the  rule,  *^  Veritas  nomimt 
toihi  errortm  demonttraticms't  that  the  name  being  sub* 
stantially  correct,  the  false  description  should  be  r^ected,  and 
that  Beauchamp  Urquhart,  son  of  Beauchamp,  was  therefore 
the  Ufe  in  the  lease.  Cokhuffh  v.  SuM,  8  Ir..  Jnr.  N.S. 
409,  R. 

Held,  also,  that  evidence  of  reputation  waa  tsadmisstble  to 
prove  a  person's  age.    /&. 

RESIDENCE 
IFXai;  tc^jii  sscfioa  9  (^CofMiMm  Zaw  iVoosAre  i(d;  186a] 
The  house  in  which  a  jiarty  always  deeps,  and  not  the 
house  within  the  fame  city  to  which  his  letters  are  directed, 
and  at  which  he  transacts  his  budness,  is  his  **  residence,^ 
within  the  meaning  of  the  ninth  section  of  the  Common  Law 
Procedure  Act,  1868.  Tarn  t.  Naglej  18  Ir.  C  L.  R.,  App^ 
zxxviiit  Exch. 

♦ 

RIGHT  OF  ENTRY. 

Where  a  right  of  entry  for  breach  of  covenant,  in  a  lease 
for  lives  renewable  for  ever,  accrued  to  the  reversioner,  prior 
to  the  sale  of  his  interest  in  the  Landed  Estates  Court,  Hdd, 
that  such  right  of  entry  did  not  pass  to  the  purchaser  of  the 
reversion  under  the  conveyance  of  the  lands  fh>m  the 
Landed  Estates  Court,  and  that  ejectment  for  the  forfeiture 
could  not  be  muntained.  Bergm  v.  War^urUm^  18  Ir.  C  L.  R. 
187.  Ex. 

The  conveyance  from  the  Landed  Estates  Court  granted  the 
lands  ■<  subject  to  the  lease.**  Per  Pigot  CB — ^The  saving 
of  the  lease  in  the  conveyance,  amounted  to  a  stipulation 
binding  on  the  purchaser,  that  the  lease  was,  at  the  date  of 
the  conveyance,  a  subaistbg  interest  for  lives  renewable  for 
0yer.    Ih, 
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ROAD. 
OhUgaiitm  onRaihoav  Comptmg  to  rtpair,']  A  railway  oom- 
ny,  in  constructmg  their  line  of  railway  aomss  a  public  road 
^  twered  a  portion  of  the  surface  of  the  road  in  order  to  give 
the  rdlway  bridge  the  legal  hdght,  and  to  have  the  proper 
ascent  ana  descent  on  the  road.  The  portion  so  lowered  was 
not  used  by  the  company,  but,  bavins  become  worn  by  the 
pnblic  traffic,  it  was  sought  to  make  the  company  liable  un- 
der the  46th  section  of  the  8th  Via,  c.  20^  for  its  repurs. 
Held,  that  there  was  no  obligation  on  the  company  to  keep 
in  repair  Uie  portion  of  tLe  road  m  questkm,  not  being  an  ap- 
proach to  the  bridge  within  the  meaning  of  that  section. 
/^odmrjf  V.  Waier/ord  tmd  Umenck  Bmhaeuf  Comptm^^  13  Ir. 
J&L.R*,  494.0^. 


SETTLEMENT. 
In  a  marriage  settlement,  executed  in  1812,  the  husband  co« 
venanted  with  the  trusCeee  of  the  settlement  that  his  heiri, 
executors,  administratota,  and  assigns  would,  from  and  after 
his  death,  pay  to  his  widow.  If  she  survived  him,  an  annnity 
of  402.  a-year,  and  that  they  would  pay  the  trustees  a  sum 
of  4002L  for  the  children  of  the  mankge.  The  husband  hav« 
ing  become  indebted  to  one  of  the  trustees,  the  latter,  in  1821^ 
entered  up  a  judgment  against  him  for  8001}  and  dso  ef- 
fected a  policy  of  uisnrance  upon  the  husband's  lifo  for  a  8imi« 
lar  amount  The  judgment  was  subsequently  assigned  to  R, 
who  also  became  the  purchaser  of  a  jndgment  obtained  against 
the  husband  in  1884  for  2007,  on  which  occasion  a  policy  of 
insurance  had  been  eflfected  upon  the  lifo  of  the  husband.  In 
1860  the  property  comprised  in  the  settlement  of  1812  was 
sold  in  the  landed  Estates  Court;  and  upon  the  settling  of 
the  final  schedule  of  ineumbrmnces,  a  judge  of  that  Court  de- 
clared that  the  jointure  of  AOL  per  annum  and  the  sum  of 
400iL  for  the  children  were  entitled  to  priority  over  the  judg- 
ment of  1828,  and  that  the  judgment  of  1884  had  been  sa- 
tisfied by  the  payment  of  the  amount  reserved  by  the  second 
policy  above  mentioned.  Held,  upon  appeal  (reverdng  tbe 
decitton  below)  that  both  the  judgments  shouM  have  prece- 
dence of  the  joiotnre  and  of  the  sum  of  AOOL  lu  re  JtTKeih- 
na*$  utaie,  18  Ir.  Oh.  Rep.  289,  Ch.  App. 

That  the  provision  made  in  the  settlement  of  1812  for  tbe 
widow  and  diildren  was  only  to  alieot  audi  property  as  the 
settior  should  leave  after  payment  of  hb  just  ikbta    71. 

That  the  trustee  was  not,  as  a  trustee^  disqualified  from 
dealing  with  the  settlor,  even  thous^  sndi  dsaline  might 
have  Vie  effect  of  ii^Jnring  the  proviMoa  for  tha  widow  and 
children,    /k 

And  lastiy,  that  whero  tnch  traaaaetions  have  been,  with 
full  knowledge  of  the  state  of  facts,  acquiesced  in  by  eeatms 
fua  tnuts  for  a  long  period  of  time,  it  would  be  dangerous  and 
against  public  policy  to  allow  them  to  be  n-opened.    /& 

In  an  ordinary  marriage  settlement,  whero  the  huids  set- 
tled aro  the  property  w  the  husband,  the  latter  cannot  be 
considered  a  purchaser  for  valuable  consideration  of  tbe  life 
estate  in  thoee  lands  Ifanited  to  him  by  the  setUement 
Arownev.  BUIw^,  18  Ir.  Ch.  Rep.  288,  Cb.  Ap. 

Therefore,  whero  A.,  by  a  settiement  executed  in  contem- 
plation of  his  marriaoe,  eettled  lands  of  wUdi  he  was  owner 
m  fee  to  himself  for  fife,  remainder  to  provide  a  icinture  for 
his  wife,  renuunder  to  tbe  childran  of  the  mankge,  it  was 
hdd  that  a  judgment  whidi  was  praviondy  to  the  execution 
of  the  setUement  a  charge  on  the  lands  was  still  a  subsisting 
chaige  upon  the  husband's  lifo  eetate,  notwithstanding  that 
the  sud  judgment  had  not  been  registered  pnrsaant  to  the  7 
&  8  VIo.  a  90,  within  the  thne  (viz.,  five  years)  raqdrsd  by 
the  18  &  14  Vic  o  29i  s.  8,  for  keepmg  it  in  force  against 
purohasers  under  the  aettlement.    iL 

By  a  deed  of  aettiement,  exeonled  in  cootemplatioa  of  tbe 
marriage  of  A.  with  &,  A.,  the  aettior,  granted  the  lands  of 
X.  to  trustees,  to  the  nae  of  hunsdf  for  life,  with  remdoder 
afUr  his  death  to  the  nee  of  tbe  trustees  for  a  term  of  dnet\-^ 
nine  years,  if  B.  dionld  so  long  five,  upon  trust,  to  pay  an 
annnd  iomture  of  400t  to  B  out  of  the  rants  and  profiu  of 
the  lands,  and  as  to  the  surplus  rents,  upon  certain  trusts  for 
the  issue  of  the  n^arriage.  It  was  also  provided  by  the  Mt- 
tlement  that  if  the  rents  and  profits  should  at  any  time  dor- 
ing  the  term  of  ninety-nine  years  be  insnffident  to  pay  the 
jointuro  of  4004  per  annum,  it  should  be  lawfiil  for  the  trus- 
tees, by  the  directiou  in  writing  of  B.,  to  rdse  the  de6dency 
by  mortgage  or  demise  of  the  lands  for  any  teim  of  years. 
There  was  no  issue  of  this  roarriagei  A.  having  died,  B,  by 
her  will,  after  reciting  that  there  were  due  to  her  arrears  o( 
her  jointure  amounting  to  l,200iL  bequeathed  these  arrears  to 
C  A  petition  for  a  sale  of  the  fee  of  the  lands  of  X.  was 
presented  by  the  executor  of  B.  Hdd  that  B-'s  will  did  uot 
amount  to  a  direction  in  writing  to  the  trnateee  within  the 
meaning  of  the  language  of  the  settlement,  and  that  there 
was  no  estate  in  the  Tands  which  the  Court  could  sell  fur  tbe 
purpose  of  raismg  tl^e  arrears  of  the  jointure.  lu  rt  SL 
George's  Estate,  8  Ir.  Jur.,  N.S^  277,  Ch.  App. 


SHARES  IN  PUBLIC  COMPANY. 
Transfer  to  ta/ont]    A  mnrndaaws  to  oompd  the  repstry 
of  a  transfer  of  shares  in  a  railway  company  to  an  infant  re- 
fosed.     The  Qeeen  at  the  proseoeUon  of  Btackbom^,  The  MH- 
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bud  CnmHu  and  SJumnon  JmeUim  BaShoaa  Commamit  8  Ir. 
Jor^  N.8.,  250,  Q.B. 

TVomtfit  ^f  skarM  to  jMiiipar.l  A  conditioiial  order  for  a 
wiandamfiu  to  ragister  ft  tnuiafer  of  fluures  in  ft  ndlway  oom* 
pany  made  abeolato,  although  it  appeamd  that  the  tranefer 
which,  however,  was  a  traufer  oat  and  out,  not  sabjeot  to 
tDj  secret  trast  for  the  transferor,  was  made  to  a  paaper,  in 
order  to  enable  the  transferor  to  get  rid  of  liability,  and  that 
the  conuderation  money  stated  in  the  deed  was  a  mere  fic- 
tion. (dnbiianU  Fitzgerald,  J.)  Tie  Quern  ai  the  froteeniiom 
ofCrta  T.  Th€  MidUmd  Comtiea  and  Shanmm  JuncHom  RaU- 
ioag,  8  Ir.  Jnr ,  N.&,  246,  Q^B 

8HERIFF. 

Ltgal  ta^pmaii  of  on  exoeuUng  torit  offi.  fa.]  In  an  inter* 
pleader  suit  settled  by  consent  of  the  parties  before  trial,  the 
sheriff  ont  of  moneys  rsaliMd  from  a  sale  dirseted  by  an  or- 
der of  the  Court,  is  not  entitled  to  dednot  head-rent  paid  by 
him,  poundage,  or  the  expenses  of  keepen  prior  to  the  dato 
of  the  ■ommoning  order.  KoUthor  ▼.  Zone;  Co$UUo  T.  Kti- 
Msr,  8  Ir.  Jiuv^N-S.,  419^  Cons.  Ch. 

♦— 

SLANDER. 

In  an  action  for  oral  slander  the  plaintiff  oomplained  that 
he  carried  on  the  hnsineas  of  wine  merchant  at  Naas,  and  had 
in  that  oapadty  fnmished  to  the  poor-law  guardians  of  the 
nnion  of  Maas  a  proposal  to  supply  to  them  wine  of  a  certain 
quality,  as  per  lample,  and  at  a  certain  price;  and  that  at 
the  time  the  proposal  and  sample  were  under  the  considera- 
tion of  the  gnanuaas  the  defendant  spoke  and  published  of 
him,  and  of  him  in  his  trade  and  bnuness  of  a  wine  merchant, 
theee  worda,— **  No  matter  what  price  is  given  for  wine  in 
Naas,  it  will  be  Sooth  African  Shenr  "  ^meaning  that  if  the 
Mopoaal  of  the  plaintiff  for  the  supply  of  wine  to  the  guar- 
dians should  be  accepted,  he  would,  in  performance  of  his  part 
of  the  contract,  supply  a  wine  different  from  the  sample,  and 
of  worse  quality  and  price  than  as  shown).  The  defendant 
pJeaded,  in  addition  to  other  pleas,  that  before  and  at  the 
time  of  the  speaking  of  the  woras,  he  was  a  paid  medical  offi- 
cer of  the  poor-law  union  of  Naas,  and  as  such  it  waf  part  of 
hisdu^  to  see  that  the  wines  and  spirits  provided  by  the  guar- 
dians for' the  use  of  the  hospital  should  be  good  and  proper 
for  that  pnrpoee;  and  that  it  was  also  part  of  his  duty  to  re- 
port to  the  guardians  the  probable  (|uandties  which  would  be 
likely  to  be  required  and  used  by  him,  and  to  express  to  the 
gnardiaiis  the  views  and  opinitms  of  the  suitabMnisss  of  the 
several  qualities  and  descriptions  of  wines  provided  or  to  be 
provided  fbr  such  purposes,  as  well  as  to  inform  the  guardians 
if  any  of  the  wines  and  spirits  so  provided  for  such  purpose 
by  them  were  bad  and  unsuitable  in  quality  or  otherwise;  and 
the  defendant  averred  that  before  the  speaking  of  the  words 
propoeals  for  the  supplying  of  the  workhouse  with  wine  and 
spinfts  bad  been  advertised  for  In  the  public  newspapers;  and 
that  the  plaiotiff  had  sent  in  a  proposal  for  the  supplying  of 
wine;  and  that  at  the  time  of  the  speaking  of  the  words  the 
proposals  were  under  the  oonsideiation  of  tne  guardians:  and 
that  the  defendant,  as  such  medical  oflScer,  and  m  the  dis- 
ehaxgs  of  his  duty,  attended,  and  that  he  raoke  the  words 
honaJUo  and  honesUy  in  the  discharge  of  his  duty,  and  with- 
out malice;  and  that  at  the  tioM  he  so  spoke  and  published 
the  words  he  believed  them  to  be  perfeetiy  true  in  substance 
and  in  fiMst.  Held,  on  demurrer,  to  be  a  good  plea  of  privi- 
lege^  inasmuch  as  it  set  forth  an  occasion  which  warranted 
the  interference  of  the  defendant,  and  contained  avermenu 
that  he  acted  without  malioe.  and  that  he  spoke  the  words 
believing  them  to  be  true.  Murpkm  v.  KsUot,  18  Ir.  a  L. 
Bep.  488^  G.P.- 

In^mtaiion  qf  moonimenejfJ]  The  summons  and  plaint,  in 
an  action  for  oral  slander,  alleged  that  the  defendant  spoke 
and  published  of  the  plaintifl^  whose  employment  was  that  of 
^  fismale  domestic  servant,  the  following  words  in  relation  to 
her  employment,  ^  I  was  so  uioensed  with  that  girl  for  oom- 
inn  to  hire  with  me,  after  having  had  a  miscarriage  at  Mrs. 
K  s  house,  and  sent  away  by  her  in  a  car;  and  she  after- 
waids  to  give  the  girl  a  good  dischargel"  No  special  da- 
mage was  alleged.  Held,  that  the  woids  were  actionable  per 
ee,  as  rektlng  to  the  plaintiff's  employmeni  Connore  v.  Jut- 
Ueo,  18  Ir.  a  L.  Rep.  461,  GP. 

WordM  ipoien  ^  Ctmunieeionet  of  FUhonee  ai 
prepriiiore.'}    A,  a  Commissioner  of  Fiaheries  in  Ireland, 
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meeting  of  proprietors  and  persons  bterested,  convened  under 
the  5  &  8  Vict.  c.  106,  to  inquire  into  all  matters  relating  to 
certain  fisheries,  charged  B,  a  neighbouring  ma^strate^  with  a 
vwlation  of  the  Fishery  Laws.  Hekl,  that  the  occasion  was 
privilraed.    Bennett  v.  Amy,  8  Ir.  Jar.  N.  S.  187,  a?. 

Hold,  also^  that  the  ntteranoe  of  the  words  hi  question  was 
not  such  a  thinff  done  by  vvtne  or  in  pursaanee  of  the  ^  Aet 
to  regulate  the  Irish  Fisheries,*  the  6  &  6  Vie.  e.  108,  as  en- 
titled the  defendant  to  twenty-one  days^  notice  of  notion  un- 
der the  1 10th  section.     /&. 

ImpUoation  of  avormeni  of  d^amatoiy  ssasa]  The  sum- 
mons and  plaint  steted  that  tl«e  defendant  spoke  of  the  plain- 
tiff the  defamatory  words — ^^You"  (meaning  the  plaintiff) 
'^  are  a  robber,  and  I**  (meaning  the  defendant)  "  will  prove 
it.*  Deface,  that  the  defendant  did  not  speak  the  words  in 
the  defamatory  sense  alleged.  Issue  thereon^^The  jury,  to 
questions  put  by  the  judfe  at  the  trial,  answered  that  they 
were  of  opinion,  first,  that  the  words  werespoken  of  the  plain- 
tiff; secondly,  that  they  were  not  spoken  in  the  sense  of  im- 
pating  to  him  the  crime  of  robbery.  Held,  that  the  defendant 
was  entitled  to  a  verdict.  Cfrogkan  t.  McEnroe,  8  Ir.  Jur. 
NS,  84,QB. 

ParHenlare  of  ooeanoM.J  An  application  by  the  defen- 
dant, that  the  plaintiff's  attorney  might  be  requirsd  to  furnish 
to  him  a  statement  of  the  occasions  on  whkh  words  were 
uttered  for  which  an  action  of  slander  had  been  brought  was 
granted;  fhllowing  Earljfy.  SmUk,  12  Ir.  G  L.  R  App.  zxxv. 
Stator  r.SUUor^  8  Ir.  Jur.  N.S.  182,  CP. 
♦ 
STATUTE. 

Weij^  tmd  JHeaaaree  Aei,  26  #  28  VicL  &  T'L]  WM 
purchased  a  given  weight  of  flax  from  M  G  for  £14  I7s»  8d, 
and  only  paid  therefbr  a  sum  of  £14  Us.  6d.,  being  three 
shillings  less  than  be  ought  to  have  paid  for  same,  aiid  having 
declined  to  pay  the  said  sum  of  £l4  lis.  6d.,  he  was  sam- 
moned  to  vppmr  before  the  justices  of  the  peace  of  the  B  Petty 
Sessions  District,  under  the  25  &  28  Vict.  c.  76  (Weights  and 
Measures  Amendment  Act>  The  justioss  of  said  <tistrict, 
having  heard  the  complaint,  fined  said  W  M  ten  shillings  and 
coste  £1,  to  be  pud  within  one  fortnight.  From  this  sen- 
tenoe  an  appeal  in  the  shape  of  a  case  stated  was  brought. 
Held,  that  the  conviction  of  justioee  was  wrong,  inasmuch  as 
the  Act  was  conversant  with  weights  and  measures  alone,  and 
not  with  the  prices  of  the  articles  purchased.  M^CuBagh  ▼. 
jrOarry,  8  Ir.  Jur.  N.S.  195,  Exck 

Held,  also,  that  in  the  argumento  of  oases  stated  for  tlie 
opinion  of  the  Court  by  the  justices,  the  junior  counsel  for  the 
appellant  opens  the  argument.    75. 
— -♦— 
STATUTE  OF  FRAUDSw 

Evidence  ^eonetmeUoe  deHomrjf  of  ^ood^.1  The  judge  at 
the  trial  is  to  decide  whether  the  evidence  of  a  constructive 
deliveiy  of  goods  bargained  and  sold,  is  sufficient  to  satisfy 
the  Statute  of  Frauds.    JTso^  v.  rsnMl,  18  Ir.  a  L.  R.  894, 

— ♦ 

TENANT  IN  TAIL. 

ProUdor  o/eettlement  eokere  tenant  in  tail  in  poeeese'on  a 
kmatio."]  WherQ  there  is  under  the  same  settlement  a  tenant 
in  tail  in  possession,  and  a  tenant  in  toil  in  remainder,  the 
tenant  in  tail  in  possession  is  protector  of  the  settlement  as  to 
the  tenant  in  tail  in  remainder.  And  wheie  the  tenant  ui 
taU  in  possession  is  a  lunatic,  the  Lord  Chanoellor  can,  as 
such  protector,  consent  to  a  disentailing  deed  by  the  tenant 
in  tail  in  remainder.  JKs  JfoAony,  a  ttmatic,  8  Ir.  Jur.  N.S. 
48,0.    . 

Dieentailing  deed,  Enrokneni.']  W  I  R,  a  tenant  in  tail, 
executed  a  dlMntaiUng  deed  which  was  enrolled  within  the 
period  prescribed  the  Act  (section  41),  but  not  in  the  lifetime 
of  W  I  R.  C  M  W,  who  was  entitled  to  an  estate  in  remam- 
der  expectant  on  the  estate  tail,  upon  the  deatii  of  W  I  R, 
executed  a  disentailing  deed,  which  was  duly  enrolled  befoie 
the^  previous  deed  of  W  I  R.  Held,  that  the  enrolment  of  the 
deed  by  W  I  R  was  a  valid  enrolment,  notwithstanding  his 
death.  Re Pier't  Estate,  8  Ir.  Jur.  NS.  78,  L.  £.  C ;  8.a  13 
Ir.  Oh.  Rep.  459. 

He'.d,  alsoi  that  the  subsequent  deed,  being  for  valuable  con- 
sideration, and  being  first  enrolled,  took  priority  over  the 
prior  deed  by  W  I  R.    75. 

Held,  also,  that  the  74th  section  of  the  Act  applies  to  a 
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MmalDder  infM,  or  for  life,  as  weH  m  to  a  Vemab^tt  in  Uil, 
expectant  on  the  determination  of  an  ettate  tail.    Ih. 

A,  a  tenant  in  tail,  executed  a  diaentailinff  deed,  which  wae 
enrolled  within  the  six  months  allowed  by  the  fines  and  Be- 
ooveriesAct,  btttnotinthelKbtimeof  A.  B,  who  waa  enti- 
tled to  an  estate  tail  in  remainder  expectant  on  A^sestetotaO, 
after  A's  death  exeonted  a  disentailing  deed  to  a  pnrobaaer 
for  9alne»  which  deed  was  dnly  enrolled  before  theenrobnent 
of  the  prior  deed  of  A»  Beld,  that  the  enrolment  of  the  deed 
execated  by  A  was  valid,  although  not  made  in  A*s  lifetime. 
In  re  Pkr'*  JBUale,  8  Ir.  Jnr.  N.S.  401,  Ch.  Ap. 

Held,  that  the  priority  and  vaKdIty  of  A's  disentaflin^  aa- 
■nranoe  were  not  aflboted  by  the  prior  enrolment  of  B  s  disenr 
taiHngdeed.    Ih. 

Held,  that  the  66th  section  of  the  Fhies  and  BecoTCTiM 
Act  (Inland)  does  not  oontemphite  the  enrolment  of  a  deed 
exeonted  hy  an  owner  in  fee,  nor  the  disposition  of  lands 
otherwise  than  by  a  tenant  in  taUlqr  virtue  of  the  Act    lb. 

♦ 

TITHE  RENT  CHARGE. 
Efia  ofapphimeia'i  The  title  of  the  lay  impropriator,  O 
L  S,  to  the  rectorial  tithes  of  K,  was  traced  tnm  the  Crown 
by  patenU  of  8  Jas.  1,  and  14  Oar.  2,  to  the  Eari  of  Oan- 
rickarde,  and  by  deeds  from  the  Earl  to  S,  and  up  to  the  pro- 
cent  time,  the  family  of  S  have  remained  in  the  undisputed 
possession  thereof.  The  rectorial  were  exactly  equal  hi  value 
to  the  vicarial  tithes  paid  by  the  parish  of  K  to  the  vicar.  In 
1824,  the  commissbners  appointed  nnder  4  6.  4,  o.  09,  made 
oat  their  certificate  of  composition,  and  hy  s.  81  of  the  Act, 
theeeitificate  b  made  conolodve.  The  certifioaU  was  am- 
tti^ottB,  and  departed  from  the  plahi  direetionaof  thd  ttntute. 
Having  stated  that  the  pariah  was  liable  for  £118  8s.  14d^  it 
eondnded  as  fUlows— •<  of  which  sun  of  £118  8e.  l^d.  one- 
'  half  is  due  and  payable  to  the  rector,"  [not  ntmuiff  who  the 
lector  was]  **  and  one-half  is  pajaUe  to  the  vkar,  the  Bev.  J 
M,  as  the  vicar.*  By  the  88th  seotioii  of  the  Act>  the  ap- 
plotment  is  made  oondnsive  evidence  of  the  sums  payaUe  in 
respect  for  such  compontion  for  tithes  in  any  parisiL  Ailer 
the  making  of  the  applotment,  which  adopted  the  weeds  of 
the  certificate,  the  Bev.  J  M  demanded  not  only  the  payment 
of  £8  8a  Id.,  as  his  predeoessors  had  always  done  for  vioaiial 
tithe,  het  also  another  sum  of  £8  8s.  Id.  dnetohhn  Ibr  reo- 
terial  tithe,  and  the  owner  of  the  hmds  of  B  yMded  to  the 
demand,  and  accoidingly,  ever  siooe,  these  lands  have  ijaid 
both  the  vicar  and  the  S  family  the  rectorial  or  impropnale 
tithes;  and  subject  therBto^  the  Unds  of  B  wer^  »  1852, 
oonveyed  by  the  Inenmbered  Estates  Court  to  A  M,  the  pre- 
sent owner  in  fise,  who,  in  I860,  deolmed  to  pay  the  vicar  the 
sum  claimed  by  him  as  rectorial  tithes,  on  the  ground  that 
same  was  payable  to  Q  L  S.  The  Bev.  T  P,  soooessor  to 
Rev.  J  M,  has  been  oald  the  rectorial  tithe  in  dispute  since 
his  induotion  in  1840.  Held,  under  the  droumstances,  that 
the  Court  was  not  bound  by  the  applotment  as  oondlnnve 
evidence  of  the  incumbents  right  to  the  entire  of  the  sums 
applotted  m  the  hmds  of  B. .  PhmktU  v.  MtUk^^  8  Ir  Jnr. 
M.S.  86,  Cn  Master  Fitsgibbon. 

Held,  also,  that  when  the  Acts  prescribe  things  to  be  done 
by  the  partiesthemselves,  they  are  to  beconstrnedas  mandatory 
and  imperative;  but  so  far  as  they  require  things  to  be  done 
by  the  public  functionary,  they  are  only  directory.    lb. 

Held,  also,  that  the  petition  was  properly  fnmod  within 
the  15th  section  of  the  Chancery  R^gnktion  Aot,  and  the  Mi 
General  Unle,  1851.    fb, 

♦ 

TRAD&MARK. 

A,  having  infrin;;f>d  B's  trade>mark  on  a  blistering  dni- 
ment  manwaotured  by  A,  It  was  agreed  between  them  that 
all clahns  fatresoect  of  such  invasion,  not  cn]y  with  respect 
to  A,  but  to  include  all  parties  who  might  have  purohaaed 
the  omtment  from  hiin,  should  be  settled  and  disehaiged  by 
payment  of  a  sum  of  money;  and  B  undertook  to  execute  n 
release  of  all  claims  and  demands  in  respect  of  the  above  in- 
fringement. Before  the  agreement,  A  had  sold  large  quan- 
tities of  tiie  ointment  to  different  persons,  who,  after  the 
agreement,  sold  it  with  B*s  trade-mark;  and  suits  were  oonr- 
mencedaf^dnst  thom  by  B  for  injunctions.  A  thereupon  sued 
B  for  a  sfSdfio  perfonnanoe  of  the  amement  to  execute  a 
xeleass^  and  to  restrain  B  from  procee£ng  ih  the  fleveral  smts. 
Held,  that  the  ain-eement  was  confined  to  sales  by  A,  and.  all 
othc  r  persons  lo  wiioin  he  bad  lold  the  ointment  priosr  to  the 


agreement,  and  did  not  authorise  a  sale  by  the  huter  after 
the  sgreement    Oldktmy.  Jomm,  13  Ir.  CL  Rep.  8113,  R. 

Semfale,  a  smt  will  not  lie  to  xestrab  the  respondent  from 
proceeding  for  an  iqlonction  againat  third  persona  who  are 
not  parties  to  the  sttiu    Ik 

TRUSTEfi  AND  CESTUI  QUR  TRUST. 
Brwdk  qftnuLj  Personal  estate  was,  by  settlement,  ves- 
ted in  trustees  npon  trust  for  R^  a  married  woman,  for  life, 
without  DOwer  of  anticipation;  and  In  case  there  should  be  no 
issue  of  the  marriage;  in  case  M.,  the  husband  of  R.  should 
survive  her,  as  R.  should  by  deed  or  will  appomt,  and  in  case 
R.  should  survive,  for  her  absolutely.  W.,  the  acting  trostee 
of  the  settlement,  u  the  Instance  of  R.,  applied  the  settled 
property  m  discharge  of  M.'s  liabilities.  M.  died,  and  by  R's 
request  the  trastee  took  no  stops  to  realise  M*s  asseta.  R. 
married  agahi  after  the  h4»se  of  some  years,  and  hi  her  mar- 
riage setttoment  recited  her  wish  to  give  dredit  to  W.  for  all 
paymeiita  made  by  tile  trustees  at  her  request  m  breach  of  trust. 
Held,  that  R.  had  lost  her  right  to  make  the  trastee  liable 
for  his  breaches  of  tnist  JtaAm/ord  v.  ifosiere,  13  Ir.  Ch. 
R.  204,  Ch. 

DUortHam  of  IrMsteef.]  The  discretion  which  trustees 
possess  as  to  the  time  of  sale,  under  an  instrument  directing 
a  sale  **  with  all  oonvenient  speed,'*  can  only  be  exercised  in 
the  reasonable  hope  of  the  property  increasing  in  value.  i2s 
DoweWs  and  KdV  Ealat6^  8  Ir.  Jur.  N.S.  817,  L.E.a 

Where  a  discietionanr  trust  is  vested  m  trustees,  the  Court 
will  not  interfere  with  the  exercise  of  discretion,  if  it  be  not 
capricious  or  improper,  thoush  a  suit  be  iiistitnted  fbr  the  ad- 
ministration of  the  trust  f^ds.  Gra^  v.  Grog,  13  Ir.  Ch.  R. 
404,  R. 

If  the  trustees  do  not  concur,  the  Court  will  distribute  the 
trust  fUnd  among  the  parties  equally.    75. 

Wliera  one  of  two  trnsteee,  In  whom  a  discretionaiy  trust 
is  vested,  was  resident  in  Austmlla,  the  court  would  not  act 
on  a  scheme  for  the  distribution  of  the  fund,  approved  of  by 
his  solicitor  in  the  suit  and  the  other  trustee.    7& 

Parol  truu  qf  reffidiM.]  A  testator  having  dechued  by 
parol  to  his  residuary  legatee,  certain  trusts  oy  which  he 
wished  £2000  to  be  applied,  afterwards  made  a  codicil,  sta- 
ting that  he  had  instructed  the  residnanr  legatee  as  to  the 
disposition  of  his  property.  Held,  that  the  parol  trust  oould 
be  enforced  against  tiie  personal  representative  of  the  resida- 
axy  legatee.    AiL-Gmmya^,  BiUon,  IS  Ir.Ch.R.  127,  Ch.Apb 

♦ 

TURBARY. 
Held,  that  there  is  no  repugnancy  between  a  grant  of 
^  bog^*  and  a  reservation  of  **  tnihary,*'  as  turves  are  not  the 
sole  pc^t  of  bog.  And  that  "  tnrbaiy,*  not  beuur  the  soil, 
but  only  a  sraA  aprmirt^  is  not  within  the  3  &  i  W.  4,  c 
27.    3ssreT.f%aNiy,13Ir.aL.Rn506.EK. 

♦— 

WARRANT  OF  ArTORNET. 
The  defendant  applied  that  a  iodgment  obtained  upon  a 
Wasraat  of  attorney  aigned  by  hun  eeven  years  provnasly 
while  in  the  enstody  of  the  sheriff  mifffat  be  set  aaide  upon 
the  ground  that  same  had  been  fraadulentiy  obtained  hj  a 
penon  iriio  fidady  romeaented  himself  as  the  nsaiaiee  of  the 
Judgment  on  foot  or  which  he  had  been  arrested,  and  for 
which  there  had  been  oompatalively  no  eonridemtioi^  admit- 
ting that  he  had  no  personal  interest  hi  the  application.  The 
Cout,  upon  the  grounds  that  there  had  been  some  oonaidera- 
tion  for  the  judgment,  that  a  long  period  of  time  had  eli4)eed; 
that  the  original  judgment  creditor,  and  the  party,  who  ob- 
tained the  judgment  m  question  were  both  out  of  the  country 
and  that  the  applicant  had  no  personal  interest,  refused  to 
set  it  asidto.    NoUm  ▼.  GmnUg,  8  Ir.  Jur.  N.S.  868,  CP. 

The  defondant  applied  that  the  above  judgment  might  be 
set  atide  upon  the  ground  that  there  was  not  an  attorney 
present  on  his  behalf  when  he  signed  the  warrant  of  attorney 
conformably  with  the  reqnirenMr.ts  of  the  98rd  General 
Order,  1864:  alleging  that  the  nartv  who  obtawod  the  wsr> 
rant  from  him  on  tlw  dav  previoujy,  dictated  to  him  a  let- 
ter t^  an  attorney  named  oy  him,  axkd  whom  he,  the  defend- 
ant, had  never  seen,  requiring  him  to  attend  tlw  next  day, 
wldoh  he  did,  and  witnessed  the  defendant's  ri^oatnre  without 
explaining  to  him  the  nature  of  the  consent.  It  was  sworn 
upon  the  otiier  tide  that  at  the  time  he  said  he  knew  the 
contents  *f  ^ 
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Held,  that  the  OSrd  Genenl  Order  had  been  complied  with, 
and  thai  the  Jadgment  oonld  not  he  aet  aside  upon  this 
gronnd*    Ihk 

The  defendant  applied  that  the  above  judgment  might  be 
set  aside  npon  the  flirther  ground  that  the  warrant  was  not 
attested  oonformably  with  the  latter  portion  of  the  98rd 
Genenl  Order,  1854.  The  attesUtion  was  as  (bUowft— 
**  Signed,  sealed,  and  deUvered,  &a,— his  attomej." 

Held,  that  the  attestation  was  snffioient,  and  that  the 

judgment  oonld  not  be  set  aside  npon  this  ground.    /&. 

— 4 — 

WATER  rate;  See  Lbabb. 

— ♦ — 

WEI6HMASTER. 

The  power  given  to  Hagbtrates  at  Quarter  Sessions,  by  the 
2nd  section  of  the  62  6.  IIL  c  184,  to  appomt  a  welghmaster 
of  batter,  is  ezerciseable  bj  them  since,  as  well  as  before,  the 
1st  of  March,  1818.  Dexter  v.  Cuei,  13  Ir.  C  L.  Rep^  97. 
Exch. 

The  plaintiff,  a  candidate  for  the  oflioe  of  welghmaster, 
obtained,  for  the  sum  of  5L,  a  surrender  of  the  office  fi-om  the 
then  holder,  who  was  advanced  in  life,  and  had  ceased  to  dis- 
chaige  the  duties.  The  justices  at  Quarter  Sessions  acted  on 
this,  and  appointed  the  plaintiff.  The  appointment  of  the 
plaintiff  was  put  in  issue  ti  the  triaL  Held,  tiiat  the  judge  was 
not  bound  to  nonsuit  the  plaintiff,  or  direct  a  verdict  for  the 
defendant,  under  the  11th  section  of  the  52  Q.  8,  o.  184.    Ih, 

It  is  not  a  condition  of  the  validity  of  the  appdntment  that 
the  oath  and  bond  mentioned  in  the  6th  section  of  the  52  6. 
8,  a  134,  should  be  taken  and  perfected  at  the  same  sessions 
at  which  (he  appointment  is  made.    lb. 

The  opening,  by  the  defendant,  of  a  weigh-honse  near  that 
of  the  phunti^  and  the  wdghiuff  of  hotter  there  for  the  public, 
at  like  fees  as  those  prescribed  by  the  statute  to  be  taken  by 
the  plaintiff,  and  the  holding  out  inducements  to  the  public 
to  resort  to  such  weigh-house,  (such  acts  resulting  in  a  loss  of 
profit  to  the  pliUntiffO  amount  to  a  disturbance  of  the  plain- 
tiff in  his  office  of  wdffbmaster  of  butter,  under  the  52  G.  8, 
c  134,  though  the  defendant  may  not  have  ^*  assumed  *  the 
office  of  the  plaintiff  *'  as  such,"  nor  done  acts  which  the 
plaintiff  was  exclusively  privileg^  to  do  under  the  statute} 
and  though  the  defendant's  acts  were  not  in  themselves  deoeit- 
ful,  wrongful,  or  violent,    lb. 

The  dwmagds  in  such  enaction  are  not  limited  to  the  amount 
of  actual  loss  of  profiu  sustained  by  plaintiff.    lb. 

The  town  of  rippenuy  is  not  a  ^  place  of  export  from  whence 
butter  is  oommomy  shipped  for  exportation,*  within  the  mean- 
ini;  of  52  G.  8,  c.  184^  and  7  &  8  G.  4,  c  61.    lb. 

The  6th  sectfon  o£  the  52  6. 8,  c.  184  enacts,  that  eveiy 
weighmaster,  before  he  enters  on  the  execution  of  his  office 
*'  ahall  take  and  subscribe  before  &o.,  the  oath  following.** 
In  the  form  of  oath  given  by  the  statute^  the  weighmaster  is 
to  swear  to  the  foithfol  performance  of  his  duties  **  during  the 
time  I  shall  contmue  in  said  office."  In  the  oath  actually 
taken  by  the  plainti£^  which  in  other  respects  litenUv  followed 
the  form,  the  words  were  **  during  the  time  I  shall  hold  said 
office.'*  Held,  that  the  form  was  aoffioiently  eomdied  with, 
per  Pigot,  C.  Bm  end  Hughes,  &  But  hekl,  par  Fiti^erald 
and  Dea^,  EB^  that  the  worda  *'oootinue  in^  were  part  of 
the  oath,  and  that  their  omission  was  fiitaL    /&» 

WILL  (ConvtBUonoR.') 
A.,  seised  of  freeholds,  and  possessed  of  chattels  rea^  by  his 
marriage  settlement  limited  them,  subset  to  his  own  life 
estate,  to  the  issue  of  the  marriage,  to  be  distributed  as  he 
should  direct  or  appoint.  A.  by  his  will,  reciting  his  settle- 
ment, directed  bis  chattels  to  be  sold,  and  the  produce  applied 
in  payment  of  funeral  and  testamentary  expenses  and  debts, 
and  the  charges  on  his  real  estate;  and  devised  the  residue  to 
his  then  unmarried  daughters  as  tenants  in  common;  he  gave 
certain  provisions,  in  satisfkction  of  their  dauns  mider  the 
settlement,  to  two  of  his  sous,  and  devised  a  portion  of  the 
settled  lands,  and  all  others  of  which  he  ^oula  die  seised  or 
have  a  power  over,  to  his  unmarried  daughters  in  equal  shares. 
Br  deea  of  Ist  August,  1860,  made  on  the  marriaae  of  S.,  one 
of  the  daughters  of  A.,  unmarried  at  the  date  oi  vie  wiU,  he 
cbai7<ed  the  lands  of  D.,  part  of  the  settled  esUte,  with  £600 
for  S.,  and,  by  a  codicil  of  the  same  date^  he  revoked  the  gifts 
when  in  his  wilL  Held,  that  the  testator,  by  the  wuids  in  his 
will  *'  his  real  estate  **  did  not  mean  to  include  the  lands  oom- 


priped  in  the  settlement:  and  that  the  X600  was  not  chaiged 
upon  his  personal  estate^  EIK§  v.  EUis,  18  Ir.  Ch.  Rep.  484.  G. 
A  testatrix  by  her  wiU  devised  and  bequeathed  all  her  real 
and  personal  estate  to  A.,  in  trust,  amongst  other  things,  to 
pay  to  B.  and  G.  an  annuity  of  40/.  each  during  thefar  re- 
spective lives,  with  remamder  to  the  issue  of  B.  and  G.  reffpeo- 
tively  as  tenants  in  common,  with  remainder  over  on  the  fail- 
ure of  issne.  The  testatrix  appointed  A.  executor,  and  D. 
residuaiy  devisee,  and  legatee,  and  fVuther  empowered  the 
executor  to  sell  and  dispose  of  any  part  of  her  property  that 
he  should  think  fit,  to  cany  out  ihe  intent  of  her  will,  and  as 
mi^ht  appear  advantageous  for  the  parties  interested.  The 
residnaiy  estate  consisted  of  house  property  held  in  quasi  fee, 
a  portion  of  which  at  the  death  or  the  testatrix,  was  in  the 
possession  of  a  tenant  who  held  it  under  a  lease  for  99  years, 
from  the  ISth  of  Februanr,  1762.  In  1824,  D.,  the  reJduaiy 
devisee,  made  a  lease  of  the  premises  comprised  in  the  lease  of 
1762,  with  some  premises  adjoining,  to  the  person  at  that 
time  entitled  to  the  tenantfs  interest  in  this  lease.  The  lease 
of  1824  was  made  without  the  knowledge  or  concurrence  of 
the  annuitants,  but  was  made  by  the  advice  and  with  the  ap- 
proval of  A  the  executor  and  trustee,  who  also  acted  as  soli- 
citor m  the  preparation  of  the  lease.  A.,  firom  the  death  of 
the  testatrix  to  his  own  death,  managed  the  readuaiy  estate, 
and  paid  the  annuities,  and  after  his  death,  and  up  to  the  time 
of  the  present  suit,  the  annuitants  remamed  in  receipt  of  the 
rents  and  profits,  which,  however,  for  many  vears  were  insuffi- 
cient to  satisfy  the  annuities.  A  aob-lease  had  been  made  of 
the  premises  demised  by  the  lease  of  1824,  and  the  sub-lessee 
had  expended  a  very  large  sum  of  money  in  the  erection  of 
extenave  tanning  concerns.  On  the  expiration  of  the  lease  of 
1762,  the  annuitants  demanded  possession  of  the  premises, 
which  was  refused  on  the  ground  of  the  lease  of  1824,  and 
that  the  lessee  was  a  purchaser  for  valuable  consideration  with- 
out notice.  In  a  suit  instituted  by  the  annuitants  to  have  the 
annuities  dedared  a  good  charge  on  all  the  real  and  personal 
estate,  and  to  have  the  lease  ol  1824  declared  a  fraud  on  their 
rights — Held,  that  the  annuities  were  well  charged  on  all  the 
estate,  real  and  personal  of  the  testatrix.  Metcal/y.  S^vee, 
8  Ir.  Jur.  N.S.,  405.  C. 
A  testator,  being  poasossod  of  a  chattel  reroraioa  and  profit 
Dt  in  a  .house  wnioh  he  had  leased  to  a  tenant,  with  an 


rent 

o(>tion  to  redeem  the  rent  by  paymeot  of  40(ML,  bequeathed  all 
his  real  and  personal  property  to  his  son»  and  another  whom 
he  appointea  exeouton,  upon  trust  to  pay  25t  a  year  to  hie 
wife  for  life,  out  of  the  pn>fit  rent  of  the  house,  and  in  case 
the  tenant  should  pay  the  400L  hedhraoted  that  hiseMcnton 
should  place  it  together  with  whatever  sum  oraaaaol  money 
there  might  be  in  tlie  Bank  of  Ireland  to  his  orsdit;  and  what^ 
ever  sum  or  sums  might  appear  entered  in  his  name  or  hie 
grand-children's  name  in  the  savings  bank;  and  together  with 
wliatever  cadi  might  be  had  after  paying  his  just  debts,  funeral 
expenses,  and  legaoie%  at  interest,  and  p«r  the  interest  to  hie 
wife  for  her  life,  and  at  her  decease  divide  the  principal  sum 
between  two  of  his  grand-daughtera.  The  tenant  did  not 
pay  the  iOOL  Held,  that  the  profit  rent  of  the  hooee  afler 
the  wifo*s  death,  was  cash  applicable  to  the  tmata  of  the  wilL 
r^^forv.  AifNsl8Ir.Gh.Ksp.882.    B. 

Semble— The  testatoi^s  interest  in  the  honae  was  devised  to 
the  ezeoutors  upon  the  trusts  of  the  win.    lb. 

A.  B.,  afler  particularising  his  real  and  personal  estate,  left 
and  bequeathed  the  residue  thereof  to  his  children  living  at 
his  death,  share  and  share  alike,  the  share  cf  his  daughters 
to  be  paid  to  them  on  their  respective  days  of  marriage,  pro 
vided  a  settlement,  with  the  approbation  of  his  executors,  was 
executed  on  the  marriage  of  each  And  in  case  such  settle- 
ment was  not  made,  each  of  his  daughters  should^  entitled 
to  the  interest  of  her  share  for  life  only,  with  a  gifl  over.  And 
the  testator  declared  that  in  case  any  of  his  daughters  should 
die  unmarried,  ^*  she  shall  have  power  and  liberty  to  dispose 
0^  by  will  or  otherwise,  the  sum  of  BOOL  of  her  share,  and 
the  remainder  of  her  share  is  to  be  divided,  share  and  share 
alike,  amongst  all  my  other  children  then  livinj^  except  thoae 
who  may  have  married  without  the  setUement  aforesaid." 
(X,  one  of  the  testator's  daughters,  died  intestate  and  unmar- 
ried. Held  that  C.  took  an  absolute  mterest  m  her  share  to 
the  extent  of  500/.,  which  was  to  be  consideied  as  a  gross 
sum  of  money,  taken  Out  of  her  share,  and  nut  em  an  aliquot 
part  of  her  share;  and  tljat  it  was  to  be  considered  a»  pcrro* 
nalty  in  C,  and  not  as  partly  real  and  (4iitl.>  persouttl.  '  Ju 
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f  MamAi^s  EttaU,  lu  f  WDommtiTt  E$tat€,  18  Ir.  Ch.  Rep. 

J.  G.  devised  to  H.  F.  **  eveiTtbiiiff  I  may  die  powemd  of, 
except  the  bomehold  funiitareu*  UeU,  that  Meh  a  devise 
p«si«d  reel  estate.    As  CfyU'4  XttaiSj  8  Ir.  Jnr.,  K.S..  816 

Lea 

Joimt  iMoiKy.]  A  testator  devised  to  bb  three  Qlegitimate 
childieo,  A.  BL,  and  G«  a  yearij  lent-oharKe,  chargeable  on 
the  lands  of  X.,  to  be  equally  divided  between  tbem,  share 
and  share  alike,  to  bold  to  the  said  A.  B.  a  and  to  their  heirs, 
as  joint  tenants,;  and  in  defiuilt  of  snoh  heirs,  'the  testator 
diracted  that  the  rsnt-chaiice  should  merge  in  his  estate  in 
the  lands  of  X.  A.,  on  her  marriage,  pat  her  share  in 
the  rent-charge  in  settlement;  B.  aodC  died  sabseqnentl^ 
intestate,  and  withoat  ever  having  married.  In  a  suit  insti- 
tnted  agunst  the  owners  oi  the  lands  of  X.  by  A.  claiming  to 
be  paid  the  entire  of  the  lent-ohaige,  Held,  that  by  the  true 
constmotkm  of  the  above  devise  A.  B.  and  G.  took  estates  in 
jomt  tenancy,  and  that  as  A.  had  severed  this  joint  tenansy 
by  her  marriage  settlement  she  was  entitled  to  only  one-thiid 
of  the  rent-charge.  J>a^  ▼.  Aldvorik^  8  Ir.  Jnr.,  N  S.,  141, 
& 

Devim  o/ltmdiksUpmr  atilre  ess.]  The lesseeof  lands  pvr 
oHlre  vU  l^  his  will,  made  m  the  yew  1832,  devised  ^«  half  of 
his  Unds  to  his  son  A.*  Held,  that  under  that  devise  who- 
the  lands  were  held  in  fee  or  pmr  oalrs  vi§,  A.  took  an  estate 
for  life  only.     Hagartg  v.  NaXlif^  18  Ir.  C  L.  Rep.,  582,  Ezch. 

Clsssifirstinn  of  the  oaaee  upon  devises  similar  to  the  above. 

ImpUaUwm  qforou  rmttdmden.'j  The  fiiUowing  devise, — 
**  I  leave  all  my  right,  title,  interest,  and  estate  in  Con^ 
Island  unto  my  two  sons,  J.  E.  F.  and  C.  F.,  for  and  during 
the  term  of  their  natunJ  lives,  a  moiety  to  each  for  and  dui^ 
ing  the  term  of  their  natural  lives,  and  from  and  after  either 
of  their  decease  I  devise  said  Island  unto  the  first,  second, 
third,  and  to  all  and  eveiy  other  the  son  and  sons  of  my  said 
sons  one  moiety  of  said  island  to  the  son  and  sons  of  my  said 
■on,  J.  E.  F ,  lawfully  be^^otten,  and  the  other  moiety  to  my 
said  son,  G.F.,  fbr  and  during  the  term  of  his  natural  life; 
and  from  and  after  his  decease  1  devise  the  same  to  the  fint, 
second,  third,  and  to  all  and  every  other  the  son  and  sons  of 
ny  Mid  son,  C  F.,  lawfVilIy  begctten;  and  in  default  of  such 
issue  I  devise  said  island  to  my  seventh  son,  the  Rev  II.  F., 
for  and  during  bis  natural  life.  Held,  confirming  the  judg- 
ment of  Monahan,  GL  J.,  in  the  Gommoo  Pleaai  tnat  on  the 
death  of  C  F.  without  issue,  a  oroes-remainder  as  regards  his 
moiery  was  to  be  implied  in  fkvonr  of  J  E.  F.  and  nis  sons. 
FUtginM  v.  Fiitgeraid^  8  Ir.  Jur.,  N.S.,  28,  Ezch  Ch. 

Limkatifmt  void  fir  remofsMfa]  N.  B.,  by  will  bearing 
date  4th  May,  1861,  devised  his  real  and  oenonal  property  to 
trustees  upon  trust,  to  pay  all  debts  and  legaciss,  and  the  re- 
sidue theiiof  **  shall  be  allowed  to  aocnmnlate  for  as  long  a 
period  as  Uie  law  will  allow,  and  the  prooeeds  as  they  aoorue 
are  to  be  invested  in  the  Government  funds;  and  if  my  ne- 
phew, J.  B.,  have  a  son  who  shall  attain  the  age  of  25  vears 
such  son  shall  be  entitled  at  25  to  all  sidd  rent  and  resiine  of 
my  real  and  personal  estate^  and  to  the  said  aooumuUtion 
thereof;  and  in  case  the  eldest  son  of  J.  E  die  before  25,  then 
the  second  son  shall  be  so  entitled,  and  so  on  aooordiuff  to  prio- 
rity of  birth;  and  in  case  my  said  nephew  shall  not  have  anv 
son  who  shaU  attaui  25  years  of  age,  then  I  dedare  my  will 
to  be,  that  any  sou  of  A.  B.  who  shall  attab  25  years  of  age 
shall  be  entitled  thereto;  and  if  A.  B.  shall  not  have  any  son 
who  shall  attain  25,  then  my  will  is  that  W.  J.  S.  shall  be  en- 
titled thereto  after  the  lapse  of  21  years  after  my  death;  and 
in  case  of  the  death  of  W.  J.  3.  before  the  lapte  of  21  years 
after  my  death,  then  the  eldest  and  each  suooessive  son  of  my 
nephew,  R.  B.  (if  he  shall  have  a  son  or  sons)  shall  at  25 
vears  becoftie  entitled  thereto;  and  in  case  R.  B  shall  not 
have  a  iK>n  who  shall  attain  25,  then  that  the  eldest  son  of 
Al  B.  sbiill  be  entitled,  and  in  case  Al  B.  shall  uot  have  a 
son  who  shall  Httain  25,  then  that  H.  W*,  at  present 
an  iafant,  shall  be  entitled  after  21  years  after  my  death. 
Held,  that  tlie  boque^tft  to  the  uubom  sons  of  J.  B  and  A  B 
were  void,  as  they  did  not  vest  within  21  years  after  the 
death  of  the  testatrix.  Armstrong  v.  Wi^^  8  Ir.  Jar.,  N.S., 
144,  Master  Litton. 

Held  also,  thar  the  limiULions  over  to  W.  J.  S  and  H.  W., 
althong.i  withhi  21  years,  were  void,  depending  as  they  did 
01)  a  void  gift      /6. 

l/ipst,]    A.  0*B.,  h/  will  bearing  date  the  6th  Kovombci 


1829,  havmg  redted  that  she  was  nnmriiinl  of  1900L, 
British,  bequeathed  same  in  manner  following:  **  I  give  and 
bequeath  to  my  nephew.  Aw.  G^Bw,  the  snm  of  £825,  to  be 
pawl  to  said  Aw.  0*&  on  the  day  of  his  attaimiig  the  ags  of 
twenty-one.  Item,  I  devise  and  beqoeeth  a  like  sum  of 
£825  to  mj  n^hew,  J.  T.  O'B,  to  be  paid  in  like  maniMr  as 
the  principal  and  interest  of  A.  W.  O'B.;  and  I  dsnriss  end 
beqoeatli  the  liae  sum  of  £825  to  mr  nisee  At  O'B.  00  the 
day  of  her  attaining  twenty-one,  or  on  Uie  daT  ofher  marriage; 
and  1  will  and  desire  that  if  either  or  any  of  my  said  nephews 
and  niece  shall  die  before  their  legacy  shall  beoome  payable, 
that  then  the  share  of  the  person  so  dving  shall  gq  to  the 
snrrivors  or  survivor;  and  in  case  the  said  Aw.  O^B.,  the ssid 
J.  T.  O'a,  and  the  said  AL  0*a,  shaU  aU  die  be- 
fore their  legacies  become  payable,**  then  slu 
thed  the  said  sum  of  £975  among  a  number  of  1 
tees  in  small  legaoiet,  varybg  frmn  £10  to  £200^  among 
which  was  a  legacy  of  £60  to  J.  D.  The  remaini&g 
£825  she  divided  into  a  number  of  small  legacies,  and  she 
then  appomted  **  J.  D  ezeeutor  of  this  mj  last  will  and  tes- 
tament, and  I  constitute  and  appoint  him  my  residQenr  lega- 
tee, to  take  to  his  own  use  the  amount  of  an>  of  the  atoressid 
legacies  which  may  become  void  by  the  death  of  the  respec- 
tive legatees  happening  before  my  decease.**  Testatrix  died 
12th  April,  1862,  leaving  J.  T  OB,  hersnrvivfaig.  Aw.  OVL 
and  AL  O'B  died  m  her  lifetime,  as  also  a  number  of  the  lega- 
tees of  the  lest  mentioned  £825.  Held,  that  the  two  respec- 
tive sharos  of  Aw.  O'E  and  AL  O'B.,  who  died  in  the  life- 
tfane  of  A.  aa,  did  not  lapee,  but  went  to  J.  T.  0*B,  the 
nephew  living  at  the  death  of  the  testatrix.  i>allMi  t.  OBsiras, 
8  fr.  Jur.  N  S.  107,  Master  Brooke. 

HeU,  also,  that  the  word  '*  payable"  had  referaioe  to  the 
death  of  testatrix.    lb. 

Held,  alsob  that  "survivor**  meant  snrviving  at  the  death 
of  the  testatrix.    Ih. 

LiabiHlgfofmafird^fleimeyo/permmal€$iaie.i  A  testa^ 
tor  bequeathed  pecuniary  legacies  to  his  children,  payable  at 
21  or  marriage,  charged  primarily  upon  his  personal  property 
but  the  will  oontain«l  a  clause  charging  the  lands  with  m 
much  of  his  debta  and  legacies  as  his  personal  estate  should 
not  be  sufficient  to  pay.  The  chtuse  was  as  follows:— "I 
hereby  charge  and  encumber  my  estate  with  the  payment  of 
all  such  parts  of  my  debta  and  logaoies  as  my  personal  pro- 
perty shall  not  be  sufficient  to  pay,  but  my  will  is  that  my  debu 
and  legacies  shall  be,  in  the  first  mstance,  paid  out  of  my  pei^ 
sonal  estate  as  fhr  as  same  will  extend.**  The  exeentor 
wasted  the  testator's  personal  estate,  which  became  insuffi- 
cient to  pay  the  legacies.  Held,  that  the  real  estate  was 
answerable  for  the  detidency  of  the  personal  estate^  and  that 
snoh  deficiency  was  proved  where  there  was  a  failnre  to  pay 
the  legacies  out  of  the  assets,  /a  rs  Afos^'s  EHate,  8  Ir. 
Jur.  N.a,  874,  L.E.a 

Held,  farther,  that  the  mere  not  enforcing  payment  from 
the  exeentor,  was  not  to  be  regarded  as  laches,     ih. 

Held,  farther,  that  there  was  no  diffBrence  in  principle  be- 
tween a  trust  term  to  raise  the  deficiency,  and  a  chiarge  of 
such  deficiency  in  express  terms.    H. 

LomJt  okargtd  «a  esonemfjim  e/;>ersoNa2^3  D*  bequeathed 
lands  in  C.  and  L ,  to  the  use  that  M.  should  receive  an  sn- 
nuity  of  502L  per  annum  out  of  the  C.  lands,  and  a  like  annuity 
out  of  the  L.  lands,  and  devifed  the  0.  lands  to  H.,  in  strict 
settlement.  He  devised  the  !«.  lands,  subject  to  the  annuity 
of  oOt  and  *'  to  the  charge  of  lOOOt  hereafter  mentioned  **  to 
H.  in  strict  settlement.  He  then  gave  to  X.«  W.  and  R.,  the 
sum  of  lOOOl,  and  charged  the  snm  upon  the  L.  lands,  and 
bequeathed  the  residue  of  his  real  and  personal  estate  to  X, 
W.  and  R.  Held,  that  the  lOOOiL  was  charged  on  the  L.  lands 
in  exoneration  of  the  personalty.  DamU  v.  Daami^  18  Ir.  Ch. 
Rep.,  175     0. 

Moammg  of  word  *'  »•««&**]  A  testator  bequeathed  legacies 
to  his  nephews  and  nieces,  and  directed  that  if  any  or  sll  of 
his  said  nephew;*  and  nieces  should  leave  legitinl^ate  iwae» 
that  issue  respectively  should  have,  possess,  and  enjoy  the  be- 
qne«t  which  he  made  and  mtended  for  the  parenta  of  such 
issue  respectively ;  but  the  sums  devised  to  such  of  his  ne- 
{ihewtf  or  nieces  re^piKstively  as  shonld  not  leave  issue,  shoald 
go  to  the  survivors  or  survivor  of  his  said  nephew*  and 
nioces  and  to  the  issue  of  same:  Held,  that  "  issne  **  meant 
all  de^cendanti^  and  that  the  survivors  of  the  nephews  and 
I  i.iccsjs  at  the  time  of  the  death  of  one  of  them,  took  hershst^ 
!  absolutely.    In  re  Kavamagk*$  Trutt9^  13  Ir.  Ch.  Rep.  t^  R. 
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M&mmg  of  word  '*  rtoek.^  A  testator,  hamn^  no  Govern- 
ment or  ridlway  stock,  but  having  stock-in-tradef  which  he 
speoifioally  beMjneatbed,  fiurming-stock,  fnniitQiey  plate,  and 
a  small  quantity  of  wine»  &c.,  directed  by  his  wul  that  his 
wife  should  have  the  use  of  all  his  fnmitnre,  itoek,  and  house- 
linen,  and  the  use  of  his  plate*  nntil  his  son  B  ibould  have 
anived  at  the  aoe  of  twenty-one  years.  Held  that  the  fann- 
ing stock  passea  hy  the  bequest  Crwgh  y.  Cfreagh^  13  Ir. 
Ch.  Rep.  28,  R. 

Mwmff  ofvford  "  fe^oeie*.*]  In  a  will,  the  word  **lega- 
des'*  held  to  apply  to  a  gift  of  the  residue^  even  when  such 
residue  included  real  property.  Jn  re  ChiimaM$*s  Trtatt,  8  Ir. 
Jur.N.S.24f  R. 

**0r*fM>#rM<2  *><M<i"l  A,  by  his  will,  Mterolki,  devised 
unto  B  the  interest  in  certain  lands,  heldiMir  omIts  vie,  tohave, 
receive,  and  take  the  rents,  issues,  and  profits  thereof;  but  in 
case  B  *'  should  happen  to  die  before  he  attwns  the  age  of 
twenty-one  years  or  married,"  then  over.  Held,  that  "or* 
could  not  be  read  **and;"  and  that  though  B  attained  twen- 
ty-one, yet  that  having  never  married,  he  had  not  acquired  an 
absolute  estate.    Inre  CUgg't  JSttate,  13  Ir.  Ch.  Rep.  183,  L. 

J  B^  by  lus  will,  devised  the  lands  of  X,  held  under  a  lease 
of  lives  renewable  for  ever,  to  M  .Q  for  life»  with  remainder  to 
J  C ;  but "  if  J  C  should  happen  to  die  before  he  attains  the 
age' of  twenty-one  or  married,"  then  over.  Held,  that  J  C, 
on  attaining  the  age  of  twenty-one  years,  was  absolutely  enti- 
tled ;  and  that  the  gift  over  could  only  take  effect  if  J  G  died 
under  the  age  of  twenty^one  years  unmanded.  Jn  r§  CUig^^  * 
Estate^  8  Ir.  Jur.  N.S.  21,  Gh.  Ap. 

Faita  dmnotutraiioJ]  lil,  htang  sttsed  of  the  lands  of  R, 
F.,  G.,  and  C ,  by  vutue  of  a  Imso  for  lives  renewable  for 
eveiv  made  a  will  to  the  following  effect: — "  Being  nossessed 
of  a  lease  fbr  lives  renewable  for  ever  of  certain  luias  in  the 
Co.  of  Kf  whioh  said  lands  are  denominnted  B.,  C,  and  F. 


.  .  .  I  hereby  require  that  the  aforesud  lands  should,  as 
soon  after  my  decease  as  posnble,  be  sold  in  Uie  Incumbesed 
Estates  Court,  and,  after  the  payment  of  all  my  just  debts,  be 
equally  divided  between  X.  and  Y.  as  tenants  in  common. 
.  •  •  and  I  appoint  the  said  X.  residuary  legatee  of  all  my 
real  and  persons!  estate."  The  testator  did  not  possess  any 
real  estate,  except  the  lands  or  B.,  F.,  G.,  and  CL,  and  all  of 
these,  inducting  the  denomination  of  G.  not  spedfically  men- 
tioned in  the  will,  were  alike  sn^ect  to  tiie  payment  of  the 
testator's  debts.  Held,  that  the  huids  of  G.  passed  by  the 
specific  devise,  and  not  by  the  reriduaiy  devise  in  the  wilL 
Wett  v.  LanDdmf,  8  Ir.  Jur.,  N.&,  224,  Ch.  Ap. 

JPrscolory  «por({f .]  Testator  deidsed  to  his  wife  his  house 
at  G.,  and  declared  it  to  be  *'his  earnest  wish  that  lus  sister 
should  reside  at  G.  with  his  wife  during  her  life.**  Held,  that 
there  was  not  any  trust  created  in  favour  of  testator's  sister.. 
(TroMff  y.  Oravss,  13  Ir.  Ch.  Rep.,  182,  C 

RwowHotuI  G.,  bpr  his  will  dated  the  20th  of  November, 
1834,  appointed  to  his  vaungeir  childreo,  in  pursuance  of  a, 
power,  a  sum  of  16,0001  late  currency,  giving  to  T^  as  his  diare 
60001  He  also  devised  to  T  an  annuity  of  1502.  for  his  life, 
charged  on  land.  Bv  a  codicil,  dated  the  18th  of  December, 
1844^  reciting  that  he  had  made  a  provision  for  T.  on  his 
marriage,  he  declared  that  the  provision  so  made  for  his  said 
son  should  be  deemed  a  satis&ction  of  his  share  of  the  sum 
of  16,0002L  late  currency,  in  his  sdd  will  mentioned,  and  that 
he  should  not  be  admitted  to  chum  under  his  said  will  the 
sums  appointed  and  bequeathed  to  him.  By  a  further  oodicil 
he  devised  Ins  real  and  fi«ehold  estates  to  his  eldest  son  C. 
chaioed  with  the  payment  of  the  several  legades  and  annui- 
ties devised  and  bequeathed  by  his  said  will  and  codlcill 
thereto,  save  sodh  of  them  as  had  been  revoked  by  said  codicils. 
Held,  that  tha  devise  of  the  annuity  to  T.  was  not  revoked  by 
the  oodidla.  PrtUmT.Lord  (^onnanKoiMiY  13  Ir. Ch.  Rep., 
1  829^  C. 
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